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PUBLISHERS’ PREFACE. 


In accordance with their original plan the Publishers are continuing to keep “ THE 
ENGLISH AND Empire Dicest” up to date, the method adopted being very similar to 
that employed in the case of the “Laws or ENGLAND,” and the system has been 
found by Subscribers to be equally satisfactory in use. 

Supplement No. 3, to which this note is a preface, brings the published Volumes 
of the main Work up to January Ist, 1928, viz. Vols. 1-36. 

The use of this Supplement will enable subscribers to find with the minimum of time 
and trouble all the judicial decisions and annotations reported since the first thirty-six 
Volumes were each and severally published. 

As regards English cases additional citations and annotations are preceded by the number 
of the case in the original volume, while new cases follow as far as possible the arrangement 
in the original volume, and are given the number of the case which they should follow, with 
the addition of a letter of the alphabet, beginning with the letter “ a.” 

In dealing with the Scottish and Irish decisions, and che decisions of the Overseas 
Dominions, where they can be justifiably connected with a specific English case in the original 
volume, or in the Supplement, or with a specific Colonial case in the original volume, that fact 
is indicated by giving them the number borne by the English case, or the letter of the alphabet 
borne by the Colonial case, followed by a serial number in Roman numerals. Cases that 
cannot be joined in this manner are marked with two letters of the alphabet, the first one 
being the letter ‘s,”’ and are placed as near as possible to the English or Colonial case which 
they most resemble. 

As regards the Table of Cases to the Supplement the name of the title in which the case 
is cited is given in an abbreviated form between the number of the original volume in which 
the title appears and, as regards English cases, the number of the case, or, as regards 
Scottish and Irish cases and decisions of the Overseas Dominions, the number of the page 
of the Supplement on which the case is dealt with. The abbreviated forms of the titles are 
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Just as the Supplement to “ THz Laws or ENGLAND ”’ has helped that great Work to 
establish its unrivalled position in the British Commonwealth of Nations, so do the Publishers 
confidently believe that the Supplement to “ Toe ENaLis# AND Empire Dicesr ”’ will assist 
in making “ THe ENGLisH anp Empire Dicsst ” not only always complete and up to date, 
but also indispensable wherever the great system of law practised by the English-speaking 
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a proceediug ano an So aetwion,’? as re- 
qtured under the wording of the Ord. 
in Council, June 16, 1906 Repp.'s 
proper rumedy against applt. was by 
injunction tu restrain apple. from in- 
vading hus rights under the Act,— 
HaAaNnsAv COSLERION, (1919) 1W. WR, 

950, 44D LR. 478.—CAN. 


Act 


Cases 90b—153a. 
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90b. ——.J—A person who has lodged a v. Ancholme Drainage & Navigation Comrs., 
caveat against probate of a will is not, though [1921] 2 K. B. 213; Kennard v. Cory, [1922] 
his action compels the exors. to take proceed- 1 Ch. 265 ; Huyton & Roby Gas Co. v. Liver- 
ings, so much the actor in the proceedings pool Corpn. (1925), 42 T. L. R. 116. 
as to be liable to give security for costs.— | 122. Add. Annotations :—Apld. Wilson v. United 
ite EMmny, MmEny ». Emery, [1923] P. 184 ; Counties Bank, [1920] A.C. 102. Consd. Ord 
02 I. J. P. 1383 39 T. 1. 2. 713; sub nom. v. Ord, [1923] 2 K. LB. 4382. Apld. The 
In the Goods of EMrry, EMEly v. EMERY, 130 Koursk, (1924] P. 140. Refd. Goldrei, 
L. I. 127, een v. ieee & era a aed a 
104, Add. Annotation :--Refd. Goldrei, Foucard mmerce in London, [1918] - B. 180; 
v. Sinclair & Russian Chamber of Commerce Debenham v. Perkins (1925), 133 L. T. 252. 
in London, [1918] 1 K. 33. 180. 129. Add. Annotations :—As to (1) Refd. Ord v. 
; ; we i Ord, [1923] 2 kK. B. 432. As to (2) Refd. 
106. Add. Annotations ; —Refd. Goldrei. Foucard Mackenzie Kennedy v. Air Council, [1927] 2 
v. Sinclair & Russian Chamber of Commerce kK. B. 517. ee a de 
in London, a aC 13. te ; Saye 136. Add. Annotation :—Refd. Ord v. Ord (1923), 
County Counci v. Hopley (1923), » T. 92 J. J. K. B. 859. 
123; The Koursk, [1924] 1. 140; Venn v. : , ‘ j 
Nedesco, [1026] 2 K. B. 227. 144. Add. Annotation :—Consd. Fishwick v. Gyani, 
107. Add. Annotations: Apld. Cheshire County [1925] 1 K. B. 61%. 
Council + Hopley (1928), 180 L. T. 128. | 149. Add. Annotation :—Refd. Goldrei. Foucard v. 
Refd. Goldrei, Foucard v. Sinclair & Russian Sinclair & Russian Chamber of Commerce in 
Chamber of Commerce in London, [1918] 1 London, [1918] 1 K. B. 180. 
kK. B. 180.35 The Koursh, |1924)P.140; Venn | 153a. -|—In the ordinary case of pos- 
v. Pedesco, (126) 2 K. B. 227.  Mentd. Ie sible controversy between parties, but where 
Pain, Gustavson uv. Haviland, [1919] 1 Ch. 38. no specific right has been asserted & no claim 
114. Add. Annotation :—Refd. Huyton & Koby Gas formulated, it is not open to one of the parties, 
Co. v. Liverpool! Corpn., [1926] 1 K. B. 146. because he apprehends a claim against him, 
116a. —-—- Claim for damages—Right to prior to serve a writ or other process upon the other 


117. 
118. 
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104 ff. -—— .J- The eapreselon ‘in 
cause of action "in Supreme Ct. Act, 
Wh (No. 2733), & J4l, means the 


general declaration.|— Where the substantial 
object. of an action is damages & not the ascer- 
tainment of a common right for future 
guidance, pitfs. ought not to be allowed to 
split up a cause of action & flrst obtain a 
declaration, & then in a second action work 
out its result.-- JONES ov. Cory BROTHERS & 
Co., Lap., THOMAS v. GREAT MOUNTAIN 
COLLIERLES Co., Lip. (1921), as reported in 
162 1. ‘I. Jo. 70, CL A. 

lor “* new subsidence ”’ read ‘ recurring tort.’’ 


Add. Annotations : --.18s to (1) Refd. Boynton 


' affeet to 


deal with jursidiction 
blinply deals wath 
ecdure in a superior ct.—Howkn. ve. 

ia {1921} 3 W. W. RR. 587.— | 


practice & pro- 


party in order to obtain a determination that 
such claim cannot be made. 

Where the sole exor. under a will never 
inmaude any claim against the bencficiaries 
for repayment of certain costs which he had 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneticiaries had executed in his 
favour :— Held: the ct. had no jurisdiction 
to make a declaratory judgment under li. 8. C., 
Ord. 25, r. 5, & Ord 54a, r. 1, on the applica- 
tion of the beneficiaries, their duty being to 


chaser's failure to pay cannot be said 
to afise at M.—WresTERN CANADA 
AUTO TRACTOR C'o., LYp. v. BIARKNA- 
son, [1920] 1 W. W. RR. 621.—CAN. 


sk, ——— -}— Pitf. sold & de- 


but | 
| 








particular act or Omission occasion 
the injury complained of, & so giving 
Vise to pltf.’a claim, not every fact 
naterial to be proved in order to en- 


tithe pltf. to suececd.. CHhipzhy ov. 
ie ee {1020) V. L. RR. 558.—-- 
104 fii. -—-—-.]) -— Tho ** CAIRO of 


action " in Distriet Cis. Aet, Ro SS. S., 
1920 (c. 40), &. 2Y, Ineans the whole 
cause oof action, faucloding every 
material fact whieh pitf. iiust allege 
& prove to give him oa right to judg- 
ment, & therefore if the whole cause of 
a district et. action did not arise in 
one Judicial district the action should 
be brought In that district whore deft. 
or one of several defts. resides or 
carrics on business. Notwithstanding 
seat. 2, sub-sect. 2 (2), of the Act pro- 
Scie that in the Act unless there is 
something in the subject or contenrt 
repugnant thereto the expressions 
**gause '& “ action “shallrespectivelys 
have the stimeo mcaning as the same 
expressions have in Kiug’s Bench Act, 
the words ‘the cause of action ” in 
seat. 29 should net be construed in the 
fame way aw ihn King’s Bench Act, 
s. 35, because in soct. 20 “ thero is 
soInething m the subject or context 
ropurnant thereto,” namely, the fact 
that sect. 29 confers jurisdiction on an 
foferior ct. & therefore uiust be strictly 
construed, jurisdiction not. being 
awumed beyond wuat is clearly con- 
ferrod, whereas a different principle 
applica in sect. 35 w oes nut 
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sf. Sale of goods—To be delivered at 
place named —~ Payment to be made else- 
where.|- Deft.,in Perth, gave to bB., who 
Was agent for pltf., a written order for 
ecortain goods at a price. ‘This ordcr 
Ik. transmitted to his principal in 
Melbourne, who declined it, but 
authorised 3. to inform deft. that 
plug. would accept the order at in- 
creased prices, added in ink on the 
original onder. ‘These new prices were 
subsequently submitted y 8. to 
deft., who agreed to take certain of the 
good at the increased prices. By the 
contract the goods were to be delivered 
f.o.b. Melbourne, payment to be by 
draft payable at Perth, cost of exchange 
to be added. Pitt. shipped the goods 
to deft. in Perth, who refused to 
aocept the draft alluging inferiority of 
the goods :-—H : the contract was 
made in Perth; & the only breach of 
the voutract took place in Perth; & 
although delive had to be made 
f.o.b. Melbourne, there was not & cause 
of auction arising within Victoria.— 
CHIDZEKY ». BRECKLER, [1920] V. L. R. 
558.— AUS. 





—__ ——-,}—A ‘‘oause of 
action ’> on a breach of contract in- 
cludes the oontract & its breach. If 
& purchaser of machinery promises to 
pay the purchase price to the vendor 
at M., ut signs the agreement «& 
receivoa the machinery at W. the 
vendor’s cause of action for the pur- 


"4 


, balanee 


} 


livered aimotor car to deft. at Prince 
Albert, & deft. gave lien notes therefor 
bigned at) Prince Albert but payablo 
uf Saskatoon :— Hicld: the suit for 
due thereon was properly 
entered in the Saskatoon judicial 
district us Lhe ‘* cause of action ** arose 
there.—OLMSTEAD v. ScoTT, (1921) 1 
W. W. RR. 1033,—CAN, 

sl, Contract—tWhere act or omission 
giving cause of complaint uccurs. }—A 
“cause of action’’ as apphed to 
actious in the Ct. of King’s Bench & 
for the purpoves of King’s Bench Act, 
R, 8S. S., 1920 (c. 39), 5s. 35, arises 
where, with regard to a contract, the 
act or omission of deft. occurs which 
gives plitf. his cause of complaint, 
although the term may have a different 
construction in cases involving the 
local jurisdiction of inferior cts.— 
Sr. Louis RuRaL MUNICIPALITY v. 
7 aaa [1921] 1 W. W. 1. 950.— 
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141 fi. -}+—Though deft. 
on conviction for a common assault, 
instead of being fined or imprisoned, 
Was merely bound over to kcep the 
peace, under the magistrates’ powers 
under Criminal Code, s. 748 :—Held: 
deft. was under a. 734 of the Code 
released from any subsequent civil 

roceedings for the same cause.— 
‘RINEA vt. DULEBA, {1924} 3 D. L. R. 
636; 2 W. W. R. 1177; 20 Alte. 
L. R. 493.—CAN. 








wait until they were attacked & then to raise 
their defence.—Re Ciay, Cray v. Booru, Re 
A DEED OF INDEMNITY, [1919] 1 Ch. 66; 88 
L. J. Ch. 40; 119 L. T. 754; 63 Sol. Jo. 23, 
C. A. 


aes :—Consd. Jaeger v. Jaeger Co. (1927), 14 RL PLC. 
de 


187. 


191. 


193 


194. 


197. 


198. 


205. 


Declaratory judgments generally, see JUDG- 
MENTS, 


176. 


179. 


180. 


Vol. 1.—Action. Cases 158a—240. 


Add. Annotation :—Refd. Aksionairnoye Ob- 
schestvo, A. M. Luther v. Sagor, [1921] 1 
K. B. 456. 


Add. Annotation :-—Mentd. 
(1917), 25 Cox, C. C. 774. 


Add. Annotation :—Mentd. Hemmings v. 
Stoke Poges Golf Club, [1920} 1 K. B. 
720. 


Gill v. Carson 


Part Il—In respect of what Acts and Omissions an 
Action will 


Add. Annotations :—Consd. Neville v. London 
‘““Express ’’ Newspaper, [1919] A. (. 368. 
Distd. Everett v. Ryder (19026), 130 TL. T. 302. 
Refd. Weld-Blundell v. Stephens, [1920] A. C. 
956 ; Simmonds v. Newport Abercarn Black 
Vein Steam C'val Co., [1921] 1 K. B. 616; 
Manton v. Brocklebank, [1923] 2 Kk. B. 212. 
Add. Annotations :—Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406. Mentd. Butter- 
worth vw. Butterworth & Englefield, Collins v. 
Collins & Hlarrison, Barratt v. Barratt & Fox, 
Howell v. Howell & Walker, Adams v. Adams 
& Ward, Eliworthy v. FKilworthy & Ledgard, 
[1920] P. @®s6. 

Annotation :-—Refd. Manton v7. Brocklebank, 
[1923] 1 K. B. 406. 


Add. Annotations ;—Consd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. Refd. Janvier 
v. Sweeney, [1919] 2 K. B. 316. Mentd. 
Guaranty Trust Co. of New York v. Hannay, 
[1918] 2 K. LB. 623. 

Add. Annotation: - Apld. R. v. Poplar 3B. C. 
(No. 1), [1922] 1 K. B. 72. 

Add. Arnotations :— Refd. Winsford Hinte- 
tainments v. Winsford U. D. C. (1924), 23 
L. G. R. 254; Layzell v. Thompson (1926), 
43 T. L. RR. os. 

Add. Annotations :-—Folld. Janvier v. Sweeney, 
{1919] 2 K. B. 316. Consd. Mambrook v. 
Stokes (1924), 4] T. lh KR. 125. Refd. 
Shapiro v. La Morta (1923), 1430 L. TI. 622. 


205a. Injury to health caused by false statement.| 


—The wilful making of a false statement with 
the knowledge that it is calculated to cause 
injury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused.— 
JANVIER v7. SWEENEY, [1919] 2 K. B. 316; 
88 L. J. K. B. 1231; 121 LL. T. 1793 35 
T. L. R. 3603; 63 Sol. Jo. 430, C. A. 


arias :—Consd. Hambruokh v. Stokes, (1925) 1 K. B. 
41. 


205b. Mental shock caused by negligence.]— J)cfts.’ 


PART HI. SECT. 3, SUB-SECT. 1. 


237 
that defts. dug holes in the beach upon 


their 


where the sand met the grass-covered 
bank, 


servant had a motor lorry at the top of an 


‘incline in a strect, with the handbrake on, 


the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pitf.’s wife suffered a severe phock & died 
in hospital about ten days later. Pltf. 





fii. J—Plitfs. complained 


lands on the shore of a lake, | pltfs.’ lands. 


that sand swept from _pltfs.’' 


215. 


217. 


228. 


224. 


231. 
232. 


235. 
238. 


239. 
240. 


wind across defts.’ beach, & caine tu 
rest in these holes, & that, when tho 
next storm came, the sand remuincd 
in the hol«s & was not blown back to 


was wrongfully detained by defts, :— 
Held: plitfs. had no cause of action, as 
lands by storms was carried by the ' the sand could not be corsidered a 


3 


Lie. 


claimed damages under Fatal Accidents Act, 
1816 (c. 93), for negligence causing the death 
of his wife: — Held: pltf. would establish a 
cause of action if he ostablished that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what plitf.’s wife either saw or 
realised by her unaided senses & not) trom 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her cluldren. -LIAMBROOK vo. Srokiss 
Brornens, [1925], 1K. Bo Lil; 911.5. 1K. BB. 
4353; 132 L. T. 707; 41 °T. 1. Re 125, C. A. 

Add, Annotations: Refd. 'Purpin ov. Vietoria 
Palace, [1918]2 K. 2B. 5389; Neville ¢. London 


** express ’? Newspaper, [LQED] A. CL 368 ; 
Wilson ev. United Counties Bank, [1920] 
A. ( 102. Mentd. 7? Thellusson, dita p. 


Abdy, [1919] 2 WK. 33. 7385. 
Add. Annotation: Consd. Neville ve. London 
“ Hapress ”? Newspaper itd., [1910] A. «. 
308, 

Add. Annotations : Mentd. 


Pratt ao. British 


Medical Assocn., [1919] | K. B. 2415 Said 
v. Bult, [1020] 3 Is. B. Ag. 

Add. Annotations: Refd. Boynton v. An- 
cholme Drainage & Navigation Coms., 


f1921)2 K. Be. o18 3) Kennard oe. Cory, [1922 | 
1 Ch. 265 3 Wuyton & Roby Gas Co. v. Liver- 
pool Corpn., [1926] 1 K. B. 116. 
Annotation ; —Distd. The Zelo, [1922] VP. 9. 
Add. Annotations : -Mentd. Weinberger ¢. 
Inglis, (1919) A. C. 6065 R.ov. Housing 
Appeal Tribunal, [1920] 8 K. ob. 3385 Ree. 
Leman Street Poliree Station, Inspector, 
Hx p. Vinicotl, R. ve Secretary of State for 
Home Aflairs, Ac p. Same (1920), 89 LL. J. 
K. B. 1200. 

Add. Annotation ;:—Apld. Sorrell vw. Smith, 
[1925] A. C. 700. 

Add. Annotations :— Mentd. Yorkshire Hast 
Riding County Council v. Selby Bridge Co., 
11925] Ch. $413; Layzell v. Thompson (1926), 
43 T. L. R 5b. 

Add. Annotation: -Refd. Everett v. Griffiths, 
[1920] 3 K. B. 1638. 


Add. Annotation : —Refd. Ilford U. D. C. uv 
Beal, [1925] 1 K. B. 671. 


chattel upon ite severance by the wind 
fiom its orginal situs, dif shifting 
spund could be suid to bave a situs — 
BReMNLK © BLBEAKLLY, [1924] 2 


Pitfsr. contended that it D L. kk 202; 54 Of I. Re 2 3: 
revay., [1923] 2D. L. RK. 576: 52 
O. L. BR. 124.—CAN., 


Cases 241-258, 


241. 


242. 


246. 


247. 
248. 
249. 


Add. Annolation :—Refd. Valentine v. Hyde, 
f1919)] 2 Ch. 129: Sorrell v. Smith, [1925] 


A.C. 700. 


Add. Annotations : —Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Ware 
& De Freville v. Motor Trade Assocn., [1921] 
3K. EB. 40. 

Add. Annotations : —Consd. Winsford Enter- 
tainments v. Winsford U. J). C. (1924), 23 
ln. G. Re. 254. Refd. Yorkshire East Riding 
County Council 7. Selby Bridge Co., [1925] 
Ch. 841. Mentd. Layzell v. Thompson (1926), 
43 To b. Re. o8: Jaeger vo. Jaeger Co. (1927), 
1RL PLO. 487, 

Add. vere :- Refd. Goddard 7+. Wat- 
ford Co-op. Soe. (1921), 41 RR. 1. C. 218. 

Add. Annotation: Mentd. Hemmings  v. 
Stoke Poges Golf Club, [1920] 1 I. B. 720. 
Add. Annotations ; —Consd. Pratt «+. British 
Medical Assocn., [1919] 1K. 1B. 2445) Valen- 
tine wv. Ifyde, (1919) 2 Ch. 1293; Ware & De 
Freville vw Motor Trade Assoen., [1921] 3 
K. B. 405; Sorrell ve. Smith, (1924) 1 Ch. 506. 
Apld. Reynolds ov. Shipping Kederation, 
(1924) 1 Ch. 283 BPhompson av. British 
Medical Assoen. (N.S.W. Rranch), [19214] 
A. C. 764. Apld. Sorrell ov. Smith, [1925] 
A.C. 700. Refd. evans v. L[eatheote, 11918 | 
PW. 8.4183 TPhomas ve. Moore, [191IS] 1K. B. 
6502 Davies e. Thomas, [1920] 2 Ch. ISO; 
Rawlings @. General Trading Co., [1921] 1 
KN... 645 5) Brimelow 7. Casson, P19 f | ] Ch. 
302; British Oxypen Co. 1 Licguid Air, 
(1925) Ch.o83.  Mentd. Montefiore «. Menday 
Motor Components Co., [AVES] 2 In. B. 249s 
Re Wallace, Champion v. Wallace, [1920] 
2 (Ch. 274. 


2492. - -- Unlawtul means used.| - A single 


PART Il. SECT 3, SUB-SECT. 2.—B. 

203 ik. }-1C wa person who, by 
sirtue of his porition or antluenece. has 
power to carey out lus desucu, atlenipts, 
without justification, to prevent, & nan for such damage.—-THOMPSON ¢ 


person or a body of persons commuts an 
actionable wrong if he or they infliet actual 
pecummary damage upon another by Che m- 
tentional employment of unlawful means, 
such as threats of coercive action, to injure 
that person's business, even though the un- 
lawful means may not comprise any spec#ific 
vet which us per se actionable A actual malice 
is not proved. Phe clement of conspiracy 
moa case Of this kind is of importance only 
in considering the weight of the acts alleged 
A the extent of the damage resulting there- 
from. 

Defts.. the British Medical Association. a 
bodys aneorporated tor the purpose of miain- 
taming “fo the honour A interests of the 
medieal profession?’ & other defts.. who 
were members of the Association, mstifuted 
A pursued a system of professronal & social 
OStTACEISIL OF hoycott against pitts... who were 
medical men, by means of threats & widely 
extended coercive action.  Defts. sought to 
qustity the boycott on the ground that the 
conduct of pitts. im acting as the medical 
officers ot a certaun medical dispensary was 
detrimental to the honour & interests of the 
profession. As a result of the boycott plitfs. 
suffered pecumiary loss in the exercise of their 
profession + Held: pitfs. had a good cause 


such workman 


ee 
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of action against all defts. for damages.— 

Pratt v. British MiepicaL Assocn., [1919] 

1K. B. 244; 88 L. J. K. B. 628; 120 L. T. 

41; 35 T. J... R. 14: 63 Sol. Jo. 84. 

Annotations :—Consd. Ware & De Freville v. Motor Trade 

Assoen., [1921] 3 K. B. 40. Refd. Valentine vt. Hyde, 
11919) 2 Ch. 129; Davies v. Thomas, [1920] 1 Ch. 217 ; 
Hodges re Webb, [1920] 2 Ch, 703 said v. Butt, 11920} 
3K. 8.497: Sorrell +. Smnith, [1925] A. ©. 700. Bente: 
British Rv. Traffic & Electric Co. v. C.R.C. Co. & L. C 
{1922j)2 K. 33. 260. 

250. Arnolations :~ Consd. Valentine v. Lyde, 
[1919] 2 Ch. 129. Reftd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Ware 
& De Freville vo. Motor Trade Assocn., [1921] 
3K. 3B. 40. 

251. Add. Annotation : - Refd. Spalding v. Gamage 
(1918), 35 R. VP. C. 107. 


253. Add. Annotutions :—Consd. Pratt v. British 
Medical Assocn., [1919] 1 KK. B. 241; Valen- 
tine wv. Hivde, [1919] 2 Ch. 129. Apld. 
Davies c. Thomas, [1920] 2 Ch. 189. Consd. 
Jlodges «. Webb, [1920] 2 Ch. 70; Ware & 
De Kreville «. Motor Trade Asssocn., [1921] 
3K. B. 103; White v. Riley, [1921] 1 Ch. 1; 
Sorrell wv. Smith, [1928] 2 Ch. 32. Apld. 
Sorrel] v. Smith, [1925] A. C. 700. Refd. 
Wolstenholme «a. Ariss, [1920] 2 Ch. 103 ; 
Sorrell ve. Smith, [1924] 1 Ch. 506. 

255. cAgnolation ¢ —Refd. Conron te od. C. C., 
P22 [Chis Zan, 

256. Add. Annotations: Distd. Phe Zelo, {1922 ] 
Pp. 9. Apld. Federated Coal & Shipping Co. 
rv Ht., [Ove] 2 K. WB. fe. Consd. McColl tv. 
Canadian Pacifie Ry. [1928] A. CC. 126. 
Refd. Klhott Steam Lug Co. «. Shipping 
Controller, [1922] ] WK. BB. 127. 

257a. - -}—A number of discharged sailors 
entered into a partnership according to the 
terms of which the sailors were to perform 
together ato certamm music halls & were not 
fo appear during the terms of the partnership 
In any other theatre or music hall. Pitfs., 
Who were members of the co.. complained 
that the deft. had induced certain of the 
sailors to break the contract by promising 
to get them employment & by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft. had 
wrongfully continued persons in her employ - 
ment with the knowledge that by beige in 
her employment those persons were breakniyz 
a contract with pltfs.: —Meld : | assuming 
an oaction lies to recover: damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft. of a sub- 
sisting contract which one party, at all 
events, is stil withme & able to pertorm ; & 
there bem sufficrent evidence before the 
county ct. judge that the partnership had 
for all practical purpos ss come to an end, no 
ange lav. Lona ov. SMITHSON (19TS8), 88 
i: J ae B P25; 11s 1. T. 678 3 62 Sol. Jo. 

172, ‘Db. 

Annotation : ea Sandi. Butt, P920T5 KB 497, 

258. Lnnvofations > Refd. Stearn vr. Prentice, 
LWIO) 1 Ww. BOt s ldwards 7. Birmingham 
Navigations, [1021] 1 is. B. Skt. 


from obtaining or! who dias been suspended by his em- 
holding employs imens 
such workman eutters damage therchs, two Or mere pPcrsohs conspiring With- 
then that person is table to the work- | out Justification, to mduce the empios - 


no has calling Aw plovers suflers daumuge as a result of 


' ers not to reinstate han, he has ae mght 


suceeeds mp preventing ly threate ta Ry aur. w Ct tay IEAM, [i924] i ot action agulust them. — THOMPSON fr. 


or special influence upon a workman's | YD. LR. 778. 3 


W.R. 524 —CAN. RYALL & CUNNINGHAM, [1024] 4 


employers, of would-be employers, | 257 i. ——.J—Where a workman! D.L.K. 7785 3 WOW. RR. 524.—-CAN. 


4 


Vol. I.-—-Action. Cases 259a— 366b. 


259a. ——- Damage by rats.) A firm of artificial | 265. .1dd. Annofations > — Refd. Nunan v. Southern 


261. 


262. 


263. 


264. 


338. 


340. 


Ry., {192 4) 1 K. 2. 225. Mentd. Flannagan 


manure manufacturers had on their premises, ) 
1. Shaw, [1920] 35 WK. B. 96: Starr Estate Co. 


for the purposes of their business, a heap of 





bones which attracted rats. The oceupier of tv Blackpool Corpn. (1920), 18 1. G. R. 9; 
adjoining premises was a farmer. The rats | Nicolle v. Nicolle, [1922] 1 A.C. 2843 Llarper 
made runs between the factory & the fields v Hedges, [19023] 2 K. B. Sid; Parry tv. 
« entered the farmer’s land, & damaged his | Harding (1924), SS J. PP. 19: Venn vr. 
crops. The business had been carried on for ! Tedesco, [1926] 2 KK. B. 227, 


at least thirty years, & there was no evidence , 266. Add. Annotations :- Consd. Bradford Corpn. 


to show that the bone heap had been in- vr. Webster, [1920] 2 K. B. 185.) Apld. The 
creased beyond what it: had been in past Molitre (1921), 41 T. 1. BR. 15t. Refd. 


years. or anything to show that an increase Baker a. Dalgleish S.S. Co., [1922] 1K. B. 36. 
which had actually taken place in the num- 968, Annotations Consd. Weld-Blundell v. Ste- 


bers of the rats was due to anything done by phens, [1919] 1K. B. 520, 
the manufacturers. Ino an action by the | 979. 4¢d. Annotation: Mentd. Pryce v. Pioneer 
farmer against the manufacturers :- Held : Dias (1925) 12-'T. 1, R. 29 ° 


in the absence of evidence showing that there ‘ . 
had been an unusiunl & OXCESETV © collect ion 283. felted. alovotateon -: Refd. Iriern Barnet | . (', 


+ > F Ce end e 4 >” 
of bones on the factory premises, or of any- Us \dams, M212 Ch. ran 
thing unusual or excessive done by defts., or 296. Annotation:  Apld. Webster or. Harrison, 
of any duty neglected by detts., pltf could Townsend (1920), 89 L. J. Ke. Be. 1077. 


not maintain an action tor damares.— 304. fod. Annotation: Refd. Kverett ov. Ryder 
STEAKN ¢. Proenvicl Brovriters, Trp., [1919] (1926), 136 1a PR. oon, 

1K. B. 89: SS 1. J. Kk. B. tee: 220 L. 1. 310. cfavotation: Retd. A.-G. v. Sewell (L918), 88 
4153; 35 T. L. R. 207; 68 Sok. do. 2205 17 ln J. WK. BB. £20, 

L. G. R. 112, 1D. C. | 320. Add. Annotations: Refd. James ve. British 


Greneral Tnsee , (Eo27] 2 WK. OB. Stl. Mentd. 
Re Kneelbach’s listate, Tibbetts cv. Engel- 
bach, [PORE] 2 Ch. S48. 

326. .fdd. Aanolalions: Apld. Wild vv. Simpson, 


Add. Annotation: Refd. Ware & De TFre- 
ville vr. Motor Trade Assoen., [1921] 3 I. B. 
4). 


aldd. Annotatious : Apld. The Molicre (192 1), tas ; a 

ALT. 1. R. 154. Refd. Kont vr. Atkinson, | ie pe tee cece anes 
923) P. 142. ae ee ve 

ee ; 328. Add. Annofation: Refd. British Oxygen Co. 

aldd. Annotation: Refd. Nent rv. Atkinson, em Laquid Air, [1925] Ch. 383. 

[£923] P. fie. | 83382. .fdd. Annolation : Reid. Weld-Bluindell v. 


Add. Annolatious : Refd, Barnett +. Coben, Stephens, [P90] A. CL 956. 
(1921]2 K. B46); Kent er. Atkinson, [1928] | 333. dd. Annotation: Refd. Weld-Blundell », 
Ls ee. | Stephens, [1920] A.C. 956, 


Part Ill-—Who may Sue and be Sued. 


td. Annotation: Refd. Rex Co. A Ren 362. Add. Annotation: Mentd. Slack oo. Peeds 


Research Corpn. ¢. VMurhead & Comptroller | Industrial Co-on. Soc., [P9823] 1b Ch. 4b. 
General of Patents (1926), TER. PL. os, 363. wfdd. Annotation: Refd. Aksionairnoye Ob- 
Add. Annotations: Refd. The Coaster (1922). | pchestvo A. M. Lather eo. Sagor, [1921] 1 


K. Be 4562 Soviet Republics Union ov. 


91 i. J. BP. 145. Mentd. Ikdwards 7. Motor ; : 
Belaiew (1925), 42 T. da Re. 2. 


Union Insce., (1922) 2 WK. O. 2193 0 Klhott 


Steam Tug Co. t. Shipping Controller, [1922] | 366a. —— Action by procurator - Validity of 
1K. B. 127; McColl vr. Canadian Pacific Ry. appointment.| -Itf..the Spanish ambassador, 


brought an action, as procurator for all the 


[1923] A. C. 126. 
King of Spaim’s subjects, to recover two 


345. Add. Annotation: —Mentd. Johnson — +. , 

Stephens & Carter & Giolding, [192s | 2K. UB. bhips & other foods aetn0d by tele : {eld : 

657. () no man can make a procurator for 

: ; ; another; therefore the King could not make 

354. Add. Annotation :—Refd. Soviet Republics a procurator for all or any of his subjects ; 

Union vr. Belaiew (1925), 42 T. La. Re 21. (2) the office of ambassador did not include 

360. Add. Annolations : — Refd. Aksionairnoye aw procuration private, but public tor the 

Obschestvo A. M. Luther «. Sagor, [1921] King, nor for any several subject, of herwise 

1 K. B. 456. Mentd. Commonwealth Ship- than as it concerned the Kimg. ACUNA », 

ping Representative «7 P.o& ©O. Branch BINGLLY (1616), Hob. 75, 118 5 80 I. Re. 263. 

Service, [1023] A. C. 191. Annotations :— 18 Cig ieee arate tt v Spain (182s), 2 

360a, Recognised, if acknowledged here.) Where HSB 31-) Folld. Penedo r. Jonmon (7, 22 Wt 

a revolution has taken place in a foreign L. J Ch. 107. Mentd. Radley vo. Lggiesticid (1670), 2 
country & the new Govt. has been recognised seund, 269; The Hereules (1819), 2 Dods  ja3 


as the de jure Sovercign of that country by 366b. ~- —— Claim under unregistered bill of sale.|—- 
our Govt., that new Govt. is entitled to the =, To a bill filed by the Chargé d’Affaires of the 
possession & custody in England of records Brazilian Govt. in this country, in his own 
& State archives deposited here before the name, tu restrain judgment creditors from 
revolution by the old Govyt.—Sovitt So- issuing execution against certain furniture, 
CIALIST REPUBLICS UNION tv. ONnov (1925), etc., upon which a sum of money had been 
69 Sol. Jo. 676, advanced, as was alleged, by the Brazilian 


| 
| 
5 
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Govt. secured by an unregistered bill of sale 
of the furniture, ete., a demurrer on the 
yround that the minister could not sue in 
his own nume was allowed.—PENEDO (BARON) 
v. JOHNSON (1873), 29 LL. TT. 452; 22 W. KR. | 
103. | 


368. Annotation :-—Consd. Duff Development Co. 
v. Kelantan Government, [1923] 1 Ch. 385. 


372. Add. Annotation :—Refd. Duff Development 
Co. v. Kelantan Government, [1924] A. C. 
707. 


375. Annotations :—~ Refd. The Tervaecte (1922), 
128 L. TT. 1765 Duff Development Co. v. 
Kelantan Government, [19238] 1 Ch. 385; 
Duff Development, Co. ». Kelantan Govern- 
ment, [1924] A. ©. 797; Je Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 

376. Add. Annotation :—As to (2) Folld. Soviet 
Republics Union v. Belaiew (1025), 42 
TT. LR. 21. 

376a. -~——.|—-A forcign Sovereign suing in 
the cts. of this country submits to the juris- 
diction to the extent only that he must 
give discovery, & cross proceedings in mitiga- 
tion of the relief ana by him can be taken 
against. him. 

A foreign State sued to restrain dealing 
with, & for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pltfs. & a trustee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. <A 
counterclaim for damages in respect of alleged 
breaches of the terms of the concession was 
struck out. -Soutn AFRICAN REPUBLIC v. 
COMPAGNIB ERANCO-BELGE DU CHEMIN DE 
Ker pu Norn, [1898] 1 Ch. 190: 77 LL. T. 

46 W. RR. 151; 14 T. I. R. 65; 42 
Sol. Jo. 66. 

Annotations :- -Consd. Duff Development Co. r. Kelantan 
Government, [1924] A.C. 797, eid. Re Suarez, Suarez 
©, Suarez, (1918) 1 Ch. 176. The Tervaocte, (1922) P. 259; 
Soviet Republics Union «. Belutew (1925), 42 T. 1. 1k. 21. 

376b. --—- -J—In 1916 a Russian Govt. 
Committee, of which deft. was a member, 
was set up in London by the Imperial 
Russian Govt. & continued by its successor, 
the Russian Provisional Govt., & the com- 
mittee, which incurred large financial obliga- 
tions, had possession of certain documents, 
which related to those obligations & were 
the property of those Govts. The committee 
censed to operate in 10718, & the documents 
were handed over to a board of trustees 
appointed by the Chargé d'Affaires of the 
Russian Provincial Govt.. & deft. became 
president. of the board. The documents had 
become the property of pltfs., the present, 
Russian Govt., whose sovereignty had been 
recognised by the British Govt., but they 
were still in the possession of deft. Certain 
actions were pending against deft. as a 
member of the Russian Govt. Committee 
with regard to the transactions to which the 
documents related. Pitfs. claimed the de- 
livery up of the documents, & deft. contended 
that he was entitled to a lien on the docu- 
ments until he had reccived an indemnity in 
respect of the other actions, & he set up the 
contention by way of defence & counter- 
claim :--Held: although where a sovereign 
state was a pltf. a counterclaim could be 
maintained against it, yet the counterclaim 
must bo in respect of matters immediately 
connected with the claim, & as the indemnity 





nods 
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sought by deft. was not in respect of any 
liability incurred by him in & about the 
custody of the documents, & was not in 
respect of matters immediately connected 
with the claim, the action succeeded & the 
counterclaim failed.—SoviET HEPUBLICS 
UNION v. BELAIEW (1925), 13814 L. T. 64; 
42 T. J. R. 21. 


Add. Annotation :—Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21. 


Add. Annotations :—Consd. Compania Mer- 
cantil Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816. Refd. Re 
Suarez, Suarez v. Suarez, [1918] 1 Ch. 176: 
The Gagara, [1919] P. 95; The Porto 
Alexandre, [1920] P. 30; Duff Development 
Co. v. Kelantan Government & Colonies 
Crown Agents (1922), 30 T. L. R. 96; Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797. 

887a. Notwithstanding restrictions on exercise 
of sovereign rights.]}—(1) It is the settled 
practice of the ct. to take judicial notice of 
the status of any forcign Govt., & for that 
purpose, in any case of uncertainty, to seek 
information from a Secretary of State; & 
the information so received is conclusive. 

(2) A Govt. recognised as sovereign by His 
Majesty’s Govt. is not the less exempt from 
the jurisdiction of our cts. because it has 
agrecd to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt. 
of Kelantan granted to applit. co. certain 
mining & other rights to be exercised in that 
State, & the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c. 49), 
so far as applicable. Disputes having arisen 
as to the effect of the deed, they were referred 
to an arbitrator, who made an award in 
favour of the co. & directed the Govt. to pay 
the costs of the arbn. In Dec. 1921, the 
Govt. applied to the Ch. Div., under Arbn. 
Act, 1889, s. 11, to set aside the award, but 
the application was refused. In June, 
1022, the co. obtained from the K. B. Div., 
under sect. 12 of the Act. an order giving 
leave to enforce the award, but the order 
was sct aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, & received in reply 
an official letter stating that Kelantan was 
an independent State & its Sultan the 
sovercign ruler thereof, & that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, & enclosing an agreement 
regulating the relations between the Sultan 
& the King. By this agreement the Sultan 
agreed to have no political relations with 
any foreign power except through the medium 
of the King, & in all matters of administra- 
tion, other than those touching the Moham- 
inedan religion & Malay custom, to follow 
the advice of an adviser appointed by the 
King :—Held:; (1) the statement in the 
letter as to the sovereignty of Kelantan & 
its rulers was not intended to be qualified by 
the terms of the agreement, & the letter was 
conclusive; (3) the Govt. of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, cither -by assenting to the arbn. 


883. 
387. 





clause or by applying to the ct. to set serge 
the award.—DUFF DEVELOPMENT Co. 
KELANTAN GOVERNMENT, [1924] A. C. 707 3 ; 
93 L. J. Ch. 843; 181 L. T. 676; 40 T. L. R. 
566; 68 Sol. Jo. 559, H. L. 
Annotation oe to (1) Refd. Musmauon vr. Engelke (1927), 96 
L. J. K. 2B. 824. 


888. sania :—Refd. Duff Development Co. 
ve. Kelantan Government, [1924] A. C. 797. 


Add. Annotation :—Consd. Soviet Republic 
Union v. Belaiew (1925), 42 T. I. R. 21. 


Add. Annotations :—Refd. The Tervaete, 
{1922} P. 259; Duff Development Co. v. 
Kelantan Government, [1928] 1 Ch. 385. 
Mentd. <Aksionairnoye Obschestvo <A. M. 
Luther v. Sagor, [1921] 3 IX. B. 532. 

Add. Annotations : —Refd. Aksionairnoye Ob- 
schestvo A. M. Luther wv. Sagor, [1921]3 K. B. 
532; The Tervacte, [1922] P. 259; Dull 
Se vats ay Co. v. Kelantan Sy A ae 


389. 


390. 


392. 








[1923] 1 Ch. 885; The Jupiter (1924), 
L. J. P. 156; The Jupiter (No. 38) (1927), 137 
Iu. 8 * 333. 

392a. -l—(1) In proceedings in the cts. 


of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Sccretary of State 
for the Colonies that the ruler is an indc- 
pendent foreign sovercign is equivalent to a 
communication from the Crown &. therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by 
documents which are appended to it. 

In an arbn. in this country between pitf. 
co. & the Govt. of Kelantan an award was 
made in favour of the co. with costa. The 
Govt. of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
garnishee order nisi to attach money in the 
hands of the Crown agents of the Colonies on 
behalf of the Govt. of Kelantan. Upon an 
application by the co. for payment by the 

arnishees the Govt. of Kelantan « the 
rown agents appeared together & contended 
that Kelantan was an independent sovercign 
State & the ct. had no jurisdiction to execute 
the orders for costs by a levy on the property 
of that State:—IHeld: (2) althongh the 
Govt. of Kelantan had, by initiating proceed- 
ings to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(3) that submission had not the effect of 
rendering liable to execution any property 
belonging to the Govt. within the jurisdiction. 
—DvurF DEVELOPMENT Co. uv. KELANTAN 
GOVERNMENT, [1923] 1 Ch. 385; 92 L. J. Ch. 
273; 129 TL. T. 290; 39 T. L. R. 187; 67 
Sul. Jo. 260, C. A. 


aa aT a ee a ae a SS 


Vol. I.—Action. Cases 887a—448. 


Add. Annotations -—Refd. The Porto Alev- 
andre (1919), 89 TI. J. P. 973: Compania 
Mercantil Argentina v». United States Ship- 
ping Board (19214), 93 L. J. K. B. 816. 


393. 


Mentd. <Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 1 K. B. 4563; Dut! 


Development Co. v. Kelantan Government, 
[1923] L Ch. 885; Dulf Development Co. v. 
Kelantan Government, [1921] A. C. 797. 


393a. .J—A sovereign independent State 
does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract; nor docs a 
sovercign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country.—COMPANIA MERCAN- 
TIL ARGENTINA wv. UNITED STATRS SHIPPING 
Boarp (1924), 93 lL. J. KR. 7B. 8163 131 L. TL. 
388 ; 40 T. L. 1k 601 ; 68 Sol. Jo. 666, C. A. 
——.J—DUFF DEVELOPMENT Co. v. 
KELANTAN GOVERNMENT, No. 392a, ante. 
-|-—Dorr DrvELOPMENT Co. v. 
KELANTAN GOVERNMENT, No. 387a, ante. 
aldd. Annotations : —Refd. Ne Suarez, Suarez 
v Suarez, [1918] 1 Ch. 176; The Gagara, 
(1919; P. 953 The Porto Alexandre, [1920] 
P. 380; Duff Development Co. v. Kelantan 
pene (L922), 839 TT. 1. R. 96; Dutt 
Development Co. v. Kelantan Government, 
fI924}) AL CC. 7975; Compania Mercantil 
Argentina v. United States Shipping Board 
(1924),93 1. J. K. B. 816. Mentd. Aksionair- 
noye ee as A. M. Luther v. Sagor, 
[1921] 3 K. 3B. 532 
Add. Annotation : ee Cunenallie Refd. 
eae Union v. Belaiew (1925), 
L. TT. 64. 
Add. Annotations :—-Consd. Duff Develop- 
ment Co. ». Kelantan Government, [1924] 
A. (. 707. Refd. Re Suarez, Suarez v. 
Suarez, [1918] 1 Ch. 176 3; The Gagara, [1919] 
P. 95; The Porto Alexandre, [1920] P. 30; 
Duff Development Co. v. Kelantan Govern- 
ment (1922), 30 T. lL. Rk. 963; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1021), 93 L. J. K. B. 816. 
407. .lfdd. Annotation: Mentd. The Fagernes, 
FIUBT7] PL SL. 
—-~ .J-—Durr DEVELOPMENT Co. »v. 
KELANTAN GOVERNMENT. No. 302a, anie. 
-|-—Durr DEVELOPMENT Co. v. 
KELANTAN GOVERNMENT, No. 38%a, ante. 


409. Add. Annolations :-—Refd. Aksionairnove Ob- 
achestvo A. M. Luther v. Sagor. [1921] 1 
K. B. 456 3: Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385 ; Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. CO. 797. 








393b. 





393c. 








394. 


403. Sovict 


134 
406. 


407a. 





407b. 








Part 1V.—-Conditions Precedent to Action. 


413. Add. Annotation :-—Mentd. 
N. Ry., [1923] A. ©. 714. 
Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1021] 8 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2 K. B. 833. 

428. Add. Annotation :—Refd. Bradford Old Bank, 

Ltd. v. Sutcliffe (1918), 34 T. L. R. 619. 

430. Add. Annotations :—Consd. Joachimson v. 


R. v. Canadian 


425. 


(1921] 3 K. B. 110. 


Swiss Bank Corpn., 
Sutcliffe, [1918] 


Retd. Bradford Old Bank v. 
2K. B. 833. 

484. Add Annotations :—Refd. Bradford Old Bank 
v. Sutclifie, [1918] 2 K. B. 833; Joachimson 
v. Swiss Bank Corpn., [1921] 3 kK. B. 110. 

436. Add. Citation :—-11 L. J. Q. B. 87. 

448. Add. Annotations :—Refd. Bradford Old Bank 
v. Sutclifie, [1918] 2 K. B. 833. Mentd. 
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Joachimson +. Swiss Bank Corpn.. [1921] | 462. Add. Annotation :— As to (1) Refd. 


Br: 
2K. B. 110. Old Bank v. Sutcliffe, [1918] 2 K. B, ae 

461. Add. Annolations : Consd. Joachimson v. { 463. -ldd. Annotation :—Consd. Bradford (| 
Swiss Bank Corpn.. [1921] 3 K. B. 110. Bank r. Sutcliffe, [1918] 2 K. B. g33. : 


Fefd. Bradford Old Bank v. Sutcliffe, (1918) | 480. Add ‘‘ For full anns., see S. © 


2K. B. 833. Aide ® +» No. 176. 


Part V.-—Suspension of Right of Action. 


496. Add. Annotation :—Refd. Admiralty Comrs. | 540. Add. Annotations :—Refd. Weld-Blundell v. 
v. S.S. Amerika, [1917] A. C. 38. Stephens, [1919] 1 K. B. 520; Samuel v. 
507. Add. Annotation :—Refd. Admiralty Comrs. Dumas, [1024] A. C. 431; Pailin v. Northern 
v. S.S. Amerika, [1917] A. C. 38. Kmployere Mutual Indemnity Co., /1925) 
516. Add. Annotation :—Refd. Canvey Island 2K. B. 73. 
Comrs. v. Preedy (1921), 91 J. J. Ch. 203. 





Part VIIl—Maintenance and Champerty. 


549. Add. Annotations :—Expld. Neville v. London 
“ Hixpress’’ Newspaper, [1919] A. C. 368. 
Refd. Ford wv. Radford (1920), 36 T. lL. Rh. 
658. 

651. Add. Annolation :— Consd. Neville +. London 


| —— ——.]—(1) The success of the main- 
| 
‘* Express ’? Newspaper, [1919] A. C. 368. 


tained litigation, whether an action or a 
defence, is not a bar to the right of action for 
maintenance. 

(2) An action for damages for maintenance 
will not lie in the absence of proof of special 


552. Add. Annotation :— Refd. Neville v. London damage.— NEVILLE vt, LONDON ‘ EXPREss ” 
* Fxpress ’? Newspaper, [10190] A. C. 368. een ogee uae ey ri 7 
656. Add. Cilation :--After ‘ [1917] 2 K. B. 564, 167; 63 Sol. lo. 913 ll 1. Soe, FRE Ga 
C. A.” add “On appeal, (19190) A. CO. 3683 | notationt -—Aa to (2) Folld. Hickman r. Kent or Romne 
H. J,” & after “560? add ‘56la, 719a. | 7 Atak Gieeieeden Assoen. (1920), 37 T, i. It. arte 
557. Add. Annotation: Refd. Neville v. London Generally, Refd. Wild or. Stmypson, (1919) 2K. WB. 544 | 


his oe Torrington, (1920) 1 KR. OB. 3oa, 
Blundell «. Stephens, (1020) A. C. 956. 

561. Annotations :--As fo (2) Refd. Mackey vt. 

Monks (Preston), [1918] A. C. 59. 


. Weld- 
‘“Eixpress ’’ Newspaper, [1019] A. C. 368. Mentd. Wek 
558. Add. Annotation :— Consd. Neville v. London 


“Iexpress ’? Newspaper, [LO19] A. C. 368. 





Generally, 
559. Add. Annotations :— Consd. Neville 7. London Mentd. Turner vr. Kingsbury Collicries, [1921] 
“ xpress" Newspaper, [1019] A. C. 368, 3K. B. 169. 

Refd. Weld-Blundell +. Stephens, [1919] 1 | 561a. Special damage—Necessity to prove.}j— 

K. B. 620; Hlickman @. Kent or Romney NEVILLE tw. LONDON ‘ JOxpress’’? NEWS- 
Marsh Sheepbreeders’ Assocen. (1920), 36 PAPER, Lvp., No. 560, ante. 

T. 1. R. 528. | 561b. —--- J—Pitf., «a member of deft. 

560. For the existing paragraph substitute the assoen., brought an action against C., the 

following paragraph :- secretary, & W., the president, of the assocn., 

PART V. SECT. 4, SUB-SECT. 1. | 604 fi, —— -—— -——.] The rule | use, the subject of conversion being 


that where pltf. sues in respect of a 
wrong which is a tort & also a felony, 
deft) should be proseeuted in respect of 
the felons before the civilaction i heard, 


498 in. - - Claam under Crime- 
nal Injurees Code af ireland |~-The 
ruolo or doctrine that no civil remedy 
Will lie against the perpetrators af a 


the samme as that an svespect of which the 
enniumnal charge was tnade > on Sept. 22 
pitf war cominitted for tral on the 
erinnnal charre, & on Sept. 30, a 


‘ ‘ : . von, oes not make such eriminal proseeu- | true bill was found against him in the 
a ie ae se | tion an indispensable condition prece- sessions. On oa subsequent day the 
il Goble: Cacaw Olas Lor Connie iGn | dent to the meht to maintain the civil  jsudge of the division et. heard argu- 
ide Onna ine faduclen Mode or Setion Tn its modern application the | ment as to whether the action should 


Treland for goods stoten in the course 
of noting - Tyinbk ov CokkK COUNTY 
Councin, [PV21} 2 1. Ro 8 --IR. 


409if.-- - -) A crimftnual charg. 
wae Inid by pltf bank against deft. in 
respect of F1,800 whieh the bank 
alleged it had overpaid deft. Before 
decision ino the crimiual trial had been 
given, plitfs. instituted an action to 
recover the money. lt was contended 
on behalf ef deft that amimediatetys the 
evidence disclosed oa criminal efttenee 
on the part of deft... which had not been 
prosecuted Co consvietion or acquittal, 
pitfs. should not have been allowed to 
yroceed With the action, but should 
ave been non-sufted + -Jlcld asia 
criminal prosecution had actually been 


carried through, even theugh the 
decision was under advisement. the 
action could) be matintained.—STAaNn- 


DARD Bank or Canapa tre. SAUEN Walt 
JPQI9) PW. OW... 486s 26 BOW ER 
441.—CAN. 


rule is merely suspensory of the civil 
rights, A iw subject to the cxvereise of 
Judienal diseretion. In exercising such 
diseretion the et. may consider circu: 
stances, such as the infancy, frnorance, 
or poverty of pltf.. whieh may afford 
excuse for the failure to prosceute in 
respect of the felony. Where pitf has 
obtamed a verdict in the cial action 
the et. on motion for a new trial or for 
Judgment, mav ecunsider the ecireum- 
stance that between verdict & motion 
deft. has been prosecuted m respect of 
the felony. —-CARLISLE t. ORR (NO. 2), 
{JOTale yg. 412 - IR. 

504 1v. --- - —— .-—-On Aug. 
72, 1920, an information for theft was 
laid by defts. against pltf., On Aug, 23, 
1920, pltf. began an action in a division 
cl. against defts. to recover $99 for 
wages > on Aug. 380, defts. counter- 
claimed in the division et. action for 
money & tickets amounting to $202.74, 
* fraudulently & without colour of 
tight °’ converted by pltf. to his ovwn 


8 





be proceeded with betore the criminal 
charge was taken up 3 he decided that 
it shonld, & fined a dav for tral, but 
on Dee. 10, 1920, neither the action 
nor the criminal proceeding having 
been tmed., an order was inade by a 
judge of the Supreme Ct. of Ontario, 
upon the appheation of defts., pro- 
lubitiung the Judge of the division court 
from proceeding im the action until 
after the final disposition of the ernni- 
nal prosecution.  PItf. appealed from 
this order, & before the completion of 
the argument of the appeal ae Was 
tried 


upon the ermminal charge & 
acguitted —Jield : the division ect 
yudge had the right. the claim & 


eounterclaim bemg within the juris- 
diction of the et., to stav. proceeding~ 
or otherwise deal with the vase; & 
rohibition did not He, even if the 
Lidee erred in the conclusion to which 
he came.—He Bryant v. Ciry Darry 
Co. (1921), 64 D. L. R 28a: 37 Can. 
Crim Cas. 405: 500. L. I. 40.—CAN. 


566. 
567. 
569. 
577. 
583. 


for libel in the conduct of the business of the 
assocn., & in the same action C. counter- 
claimed against pitf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for C. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify C. 
& W. against any liability or costs arising 
from the action against them, & that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 
should be made, provided that any costs of 
the action for which the assocn. would be 
liable should be paid pro tanto ont of any 
moneys recovered in the action. Pltf. then 
brought an action against the assocn. for 
maintenance & chainperty. & other relief :— 
Held: (1) champerty being a form of 
maintenance, a decision which applies to 
the genus must also apply to the species ; 
2) pitf. had not proved any special damage, 
& his claim m champerty failed equally 
with his claim in maintenance.—HICKMAN t. 
KENT on RoMNeY MAnrsn SHEPPBREEDIERS’ 
es (1920), as reported in 141 1. T. Jo. 5, 
» A. 


Add. Annotation :—Refd. Neville v. London 
* Express ’? Newspaper, [1919] A. C. 368. 
Add. Annotation :-—Mentd. Weld- Blundell 7. 
Mtephens, [1920] A. C. 956. 

Add. Annotation :— Consd. Neville v. London 
‘“ Eixpress ’? Newspaper, [1919] A. C. 368. 
Add. Annotation: Consd. Neville vr. London 
‘Express Newspaper, [1OT9) A. C. 368. 
Add. Annotations :—Refd. County Hotel & 
Wine Co. v. Ja & N. W. Ry., [1918] 2 K. 7. 
251; Ford v. Radford (1920), 36 T. L. R. 658. 





584a. Special damage--—Necessity to prove.|—Hick- 
MAN v. KENT OR ROMNEY MASI SHETP- 
BREEDERS’ Assocn., No. o61b, aie. 

§85. Add. Annotation :— Refd. Ford v. Radford 
(1920), 36 T. L. RR. 658. 

589. Add. Annotation :-- Refd. Parkinson v. College 
of Ambulance & Harrison, [1025] 2 K. B. 1. 

590. Add. Annotations :-—Apld. Ford v. Radford 
(1920), 36 T. I. RR. 658. Refd. Neville +. 
London “* Express ’’ Newspaper, [1919] A. C. 
368. 

592. Add. Annotation :—Refd. Ford vv. Radford 
(1920), 36 T. lh R. 658. 

594. Add. Annolation ;- Refd. Wild v. Simpson, 
[1919] 2 WK. B. 544. 

598a. ~-—- - — Percentage.]—Pltf. was retained 


PART VIII. SECT. 1, SUB-SECT. 3. 


594 vii. —— 
English law of champerty 3 


by deft. to act as his solr. in an action brought 
against him. Deft. had a counterclaim, &, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.’s 
recovering more than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount. the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft. for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the success 


extortionate or 








.J— The 


net ain Lah. 124. -IND. 


foree in India & falr agreeminents to 


Share property in litigation with others 
in consideration of their supplying the 
funds for carrving on sults are not 
opposed to public poles, & such agree- 


594 viii. 





w share in the 


) 


599a. — - - —.| 


601. 


602. 


603. 


604. 


604a. 


ments should receive effect except when 
inequitable.— INpaAtIt 
SINGH t. Mtussur (1919), 1. 


+ An agreement 
to contiibute towards the casts of a 
law suit in consideration of receiving 
reanlt of the suit: - 


Cases 561b—-604a. 


of pltf. in that action. Deft. lost the action, 
& his solr. sued him for the costs :— Held: 
pitf. could not recover as (1) (BANKEs, LJ.) 
the agreement was champertous, & its cffect 
was to make it an essential part of pltf.’s 
cause of action on his original retainer that. he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action ; 
(2) (ATKIN, J.J.) the champertous nature 
of the agreement prevented pltf. from com- 
pleting his services lawfully, & consequently 
he could not recover on a guantion meruit.— 


Vol. I.—Action. 


Winp tv. Stmpson, [1919] 2 K. B. 5145; 88 
lL. JLK.B. 1085; 1211. T8263 35 TL. RR. 


63 Sol. Jo. 625, C. A. 


PItf. carried on business as 
the ‘* Turf Register.’ which in a prospectus 
issued by him was called a ‘ society”: but 
he was the sole proprietor of the business, 
though he described himself in the prospectus 
as secretary. In consideration of a subserip- 
tion, & of a commission on the amount 
recovered, he undertook to collect’ for the 
subseribers bettine debts which, under the 


576 3 


provisions of Caming Acts, were not re- 
coverable. It was agreed between hin A 


deft. in the terms of the prospectus, that in 
consideration of pltf. “ putting up all the 
necessary disbursements for the institution 
& conduet of Jegal or other procecdings, the 
net. profits accruing directly or indirectly is 
to be equally divided between claimant «& 
the society.’ Pf. brought an action to 
recover the amounts of debts alleged to have 
been wrongfully collected by deft. ta breach 
of the agreement :- I/eld : the agreement 
was illegal & void, being contrary to public 
policy, & champertous, as there was no com- 
munity of interest between the parties, 
except such as was created by the avreement 
itself, A pltf. could) not recover — Fon v. 
Raprorp (1920), 86 TL I. R. 658; 61 Sol. 
Jo. 571. 

Add. Annotations: Refd. County Hotel & 
Wine Co. rv. ln. & N. W Ry., [1918] 2 WK. B. 
251: Neville 7 London ‘o Mapress ?? News- 
paper, (1919, A.C. 368 5) Ieths v. Torrington, 
[19ZQO] 1K. 1. 899. 

Add. Annotations: Refd. County Hotel & 
Wine Co. tv. LL & N. W. Ry. (IOIS] 2 K. OB. 
2513 Klis o. Torrington, [1920] 1 KR. 1. 390. 
Annotations <Asto (1) Refd. County Hotel & 
Wine Co. v. Tn & N. W. Ty., (POPs, 2 ik. B. 
21. 

Annotations: Retd. County Tlotel & Wine 
(Co. v. lL. & NL W. BRy., f19ls] 2 K. OB. 251; 
Marsden tv. Heyes, [1927] 2 Web. 

- —  - Assignment of option to take 
lease.]}-—-In 1858 the I. GC. Ry. Co., the pre- 
decessors of deft. co... leased land adjacent to 
the station at Carlisle to If. for 999 years, 
for the purpose of erecting an hotel thereon. 
The lease contained a covenant by the co. 
with H., his exors., administrators & limited 
assigns that “ the co. & their successors & 
assigns shall permit the tenant or occupier 





eld oon the facts to be champertous, 
— FFLIOWS SMILE G) STEANKS (1925), 


46N. 1a. It. los —S. AF. 


PART VIII. SECT. 2, SUB SECT. 1. 
| 601 ii. —~ 3 Payment of consideration 


L Roi 





dependent on sucecsa uf achion  Assign- 
mont rod.)  bive: Mornroxur Co ov, 
NOtb, (1925) 4 7) 1, RR. 221 CAN. 


Cases 604a—626. 


of the hotel for the time being & his servants 
to have access to the platforms of the station 
& that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms ’”’ at a rent to be fixed as there 
mentioned, ‘‘in preference to any other 
party.” In 1860 H. granted a sub-lease of 
the hotel premises to KB. for 21 years, & the 
co. also granted to B. a lease of the refresh- 
ment rooms for 21 years. In 1866 pltf. co. 
obtained an assignment from B. of his interest 
under these two documents, & an assignment 
from H. of the land comprised iu the lease of 
1853 & ‘ All & singular other premises com- 
prised in & demised by the said recited 
indenture of lease of Aug. 1, 1853.” From 
1866 onwards pltfs. managed & conducted 
both hotel & refreshment rooms, & after the 
expiration of the 21 years’ term granted by 
the sub-lease of 1860 to B., they continued 
in occupation of the rooms upon such terms 
of that) sub-lease as were applicable. 
1879 defts. succeeded by statute to the 
contracts of the L. & C. Ry. Co. On April 2, 
1891, defts. & the Caledonian Ry. Co. 
demised to pltis. a plot of land adjacent to 
(he hotel for 062 years. The deed recited 
the Jease of 1853, & referred to it as the 
‘principal indenture 3) & it also provided 
that ‘‘these presents are without prejudice 
to any of the covenants conditions & ayree- 
ments contained in the principal indenture,” 
Which were to remain & be in tull force. On 
Mar. 24, 1916, defts. gave six months’ notice 
to pitts. fo determine their occupation of the 
refreshment rooms. Pltfs. gave up posses- 
sion, & then served a written notice on defts. 
stating their desire to cxercise the option 
contained in the lease of 1853, & requesting 
to bo informed as to terms. 
ignored the notice, pltfs.. on Oct. 16, 1916, 
obtained an express assignment from the 
personal representatives of H., who had 
died in 1876, of “all that the benefit right 
title & interest, if any, now remaining out- 


Tn | 


Detts. having , 


standing of or otherwise vested in them or , 


any or cither of them of & in the railway 
obligations.”” Pitfs. claimed (a) a declara- 
tion that defts. by the lease of 1853 were 
under an obligation to put & keep the 
occupier of pitfs.” hotel in occupation of the 
refreshment rooms, upon the terms of paying 
theretor a fixed market rent; (b) to have 
such rent fixed under the direction of the 
et.3) (¢) damages for the breach of such 
obligation by defts. :— Meld: (1) the option 
Clause did) not) run with the land, & pass 
ipso facto by the assignment of the lease of 
1854, as it did not fouch or concern the 
thing demised 3; (2) the option clause was 
apsignable, & was not a covenant merely 
personal to the covenantee ; | (3) the benefit 
of this clause was not assigned by the 
deed of 11866, inasmuch as the word 
“premises *’ therein referred to the land & 
buildings demised, & not to the option 
clause ; (4) the deed of 1891 was not a fresh 
grant. of the option mghts to plitfs., & did not 
constitute a binding recognition of pltfs. as 
the assignecs of the option clause; (5) the 
assignment of Oct. 16, 1916, by the personal 
representatives of If., of the option clause 
in the lease of 1853, being an assignment of 
a right of property, was not invalid for 
champerty ; 


for uncertainty ; (7) the option clause was 


— ee ee 


wei toa. ee ee 


awe ee ee 


607. 


615. 
617. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


ulira vires of the railway co., as it fettered 
injuriously & gravely their obligations of 
performing efficiently their public duties.— 
Country Horer & WINE Co. v. LONDON & 
NortH WESTERN Ry. Co., [1918] 2 K. B. 
251; 87 L. J. K. B. 849; 119 L. T. 88; 34 
T. L. R. 393; 171. G. R. 274; affd. on other 
grounds, [1921] 1 A. C. 85, H. L. 


Add. Annotations :—As to (1) Distd. Ford v. 
Hadford (1920), 36 T. L. R. 658. Refd. 
County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251. 

Annotation :—Refd. County Hotel & Wine Co. 
v. L. & N. W. Ry., [1918] 2 K. B. 251. 

Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Ellis v. Torrington, [1920] 1 K. B. 309. 


617a. Lease of tithes—With covenant to take legal 


621. 


621a. 


Aunotations :—Reld. Kye v. Purcell, 
Mentd. Cole v. Kelly, [1920] 2 K. B. 


(G) the option clause was void | 626. Add. Annotation :—Generally, Mentd. 


10 


proceedings for recovery of tithes.])—Agree- 
ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 
paid tithes to the lessor during his incum- 
bency with a stipulation that the intended 
lessee would, within a given time, take such 
legal proceedings for the recovery of the 
tithes of the ninety acres as his counsel should 
advise :—Held: not to be within Statute 
of Maintenance, 1540 (c. 9).—WHITE v. 
GARDNER (1835), 1 Y. & C. Ex. 385; 160 
E.R. 157. 


Add. Annotations :—Consd. County Hotel 
& Wine Co. v. L. & N. W. Ry., [1918] 2 
K. B. 251. Apld. is v. Torrington, [1920] 
1 K. B. 399. 








Dilapidations.|—A freehold mes- 
suage & tenement were the subject of the 
following leases: (a) a head lease which ex- 
pired on Dec. 25, 1917; (0) an underlease 
which expired on Dec. 18, 1917; (c) a 
sub-underlease which expired on Dec. 15, 
1917. All three leases contained onerous 
covenants to repair the premises & to keep 
them & yield them up in guod repair. The 
sub-underiease became vested by assignment 
indeft. On Dec. 18, 1917, pitf. who had been 
a tenant to deft. of the same premises, & was 
liable to him under a covenant to repair Jess 
onerous than those in the three leases above 
mentioned, agreed to purchase, & on May 1, 
1918, took a conveyance of the fee simple of 
the premises together with the benefit of the 
covenants in the head lease. At the ex- 
piration of all the Jeases the premises were 
out, of repair & deft. was threatening pltf. 
with an action on his covenant. Thereupon 
Itf. obtained an assignment of the full 
xonefit of the lessee’s covenants to repair 
contained in the sub-underlease, & com- 
menced an action against deft. as assignee 
of the sub-underlease for breaches of the 
lessee’s covenants therein :—Held: the as- 
signment was free from objection on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 
connected with the enjoyment of property 
as to be more than a bare right to litigate.— 
ELLIS v. TORRINGTON, [1920] 1 K. B. 399; 
S89 L. J. K. B. 369; 122 L. T. 361; 36 
T. L. R. 82, C. A. 
1926) 1 K. B. 446. 
106. 


Re 
Jordison, Raine v. Jordison, [1922 1 Ch. 440. 


634. Add. Annotation :—Consd. Ellis v. Torrington, 


635. 


636. 


637. 


637a. 


640. 
641. 


Mentd. 


[1920] 1 K. B. 399. 
Add. Annotations :—As to (1) Refd. Ellis v. 
Torrington, [1920} 1 K. B. 399. <As to (2) 
Consd. County Hotel & Wine Co. v. L. & 
N. W. Ry., [1918] 2 K. B. 251. Generaily, 
fie Pain, Gustavson v. Haviland, 
[1919] 1 Oh. 38. 
Add. Annotations :—Apld. Ellis v. Torrington, 
riaen1 1 K, B. 399. Refd. County Hotel & 
0 L.& N.W. By., [1918] 2 K. B. 261. 
Add. Annotations :—As to (1) Apld. Ellis v. 
Torrington, [1920] 1 K. B. 399. Refd. 
County Hotel & Wine Co. v. L. & N. W. Ry., 
{1918] 2 K. B. 251. 


Actions for infringement of copyright— | 
Society for protection of copyright interests of | 
members.]—Pitf. society was formed as a! 
limited co. to protect the copyright interests | 
of menibers, who assigned their copyrights 
to the society. By the rules of the society 
fees & damages recovered were pooled, & 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real & substantial 
transactions, & the provision as to the g 5 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society by two members :—Held: 


665 


671 
679 





681 


655. 


661. 


669. 


683. 


Vol. L—Action. Cases 684—781. 


Add. Annotations :—Refd. Neville v. London 
‘“‘ Bxpress ’’’? Newspaper, [1919] A. C. 368 ; 
Ford v. Radford (1920), 36 T. L. R. 658. 


Add. Annotations :—Distd. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
ae ‘‘ Express ’’ Newspaper, [1919] A. C. 
68. 


Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’? Newspaper, [1919] A. C. 368 
Add. Annotations :—Refd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368; 
Ford ». Radford (1920), 86 T. L. It. 658. 
Add. Annotation :—Consd. Neville v. London 
‘* Express *? Newspaper, [1919] A. O. 368. 
Add. Annotation :—Refd. Neville v. 

‘* Express’? Newspaper, [1919] A. C. 368. 
4dd. Annotation :—Refd. Neville v. London 
‘* Iixpress ’? Newspaper, [1919] A. O. 368. 
Add. Annotations :—Refd. Neville »v. London 
‘* Express’? Newspaper, [1919] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520; Hickman v. Kent or Romney Marsh 
Sheepbrecders’ Assocn. (1920), 36 T. L. R. 
528. 

Add. Annotations :— As to (1) Distd. Ford v. 
Radford (1920), 36 T. I. BR. 658. Refd. 
Neville v. London ‘“ ixpréss’’ Newspaper, 
[1919] A. ©. 368. 

Add. Annotation :—As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 644. 

Add. Annotations :—Refd. Neville v. London 
Newspaper, [1919] A. C. 368; 
Ford ». Radford (1920), 36 'T. L. 1B. 658. 
Annotation :—Refd. Wild v. Simpson, [1919] 


Add. Annotation :—Refd. Wild v. Simpson, 


Add. Annotation -~ As to (2) Refd. Wild wv. 
Simpson, [1919] 2 K. B. Of. 
Add. Annotation :—Refd. Wild v. Simpson, 


Annotation :-— Mentd. Jie A Solicitor (No. 2) 
(1924), 938 1. J. WK. B. 761. 

Add. Annotation :—Refd. Neville v. Toondon 
‘* Express ’’ Newspaper, [1919] A. C. 368. 


the arrangement between the society & its | 687. 
members was made for legitimate  busi- | 
ness reasons & was not champertous, & | 882. 4 Ge a 
pltfs. were entitled to succeed.— PERFORMING iixpress 
RicHtTs Society, Lrp. v. THOMPSON (1918), | 
34 T. L. R. 351. 695. Any 
6387b. Assignment of judgment.]—In an action 2K. 13. 544. 
of assumpsit to pay money in consideration 696. [ 
of the assignment of oa judgment :—Held: f1919) 2 K. B. 5st. 
this was good consideration & might be 699, 
assigned without maintenance.—LODER »v. 
CHESLEYN (1664), 1 Sid. 212; 82 I. Kt. 1063. | 702 
t ) — . < ¢ Te ‘p. ° ‘ 
Anns Price p. Seaman (see), 7 Dow. be ity. Ke We dde | [1919] 2 K. B. 544. 
Add. Annotation :—Consd. Neville v. London 707. 
** Express ’’ Newspaper, [1919] A. C. 368. 
Add. Annotation :—Refd. Neville v. London 716. 
** Express ’’ Newspaper, [1919] A. ©. 368. 
Add. Annotation :—Refd. Neville v. London 719. 


642. 
644. 


645. 
646. 


648. 


‘‘ Express ’ Newspaper, [1919] A. C. 368. | 


Add. Annotations :—Consd. Neville ». London | 719a. 


‘* Express ’’ Newspaper, [1919] A. C. 368. 
Distd. Ford v. Radford (1920), 36 T. lL. R.658. 

Add. Annotation :—Refd. Neville v. London 720 
** Express ’’ Newspaper, [1919] A. C. 308. 





Add. Annotations :—Refd. Neville v. London | 725. 
‘* Express’? Newspaper, [1919] A. C. 308 ; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520; Wickman v. Kent or Komney Marsh 726. 
Eheepbreeders’ Assocn. (1920), 36 T. L. R. 528. 
Add. Annotations :—As to (1) Apld. Ford v. 731. 


Radford (1920), 36 T. L. BR. 658. Generally, 
Refd. Neville ». London “ Express ’’ News- 


paper, [1919) A. C. 368. 


Add. Annotation :- Refd. Neville v. Tuondon 
** Icxpress ’? Newspaper, [1919] A. ©. 368. 
Necessity of proving special damage.|]— 
NEVILLE t. LONDON ‘“ Express’? NEws- 
PAPER, LYrp., No. 560, ante. 

Add. Annolalion :—Consd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368. 
This paragraph was in effect reversed by the 
House of Lords, see Nevonur vp. LONDON 
‘“ EXPRress ’? NEWSPAPER, Lrp., No. 560, ande. 
Annotation :— Refd. Neville v. London ‘ Ex- 
press ’’ Newspaper, [1919] A. C. 368. 

Add. Annotations :-—Apld. Ford v. Radford 
(1920), 36 T. L. Rt. 658. Refd. Neville v. 
ee ‘* Express ’? Newspaper, [1919] A. C. 
368. 





PART VIII. SECT. 2, SUB-SECT. 4. 


634 i. Subject to litigation— 
Conveyance ralid.}—By reason of the 
erection of the Quinze Lake Dam, & the 
consequent raising of the leve] of the 
water in the luke, parts of ccrtain 
properties in the neighbourhood were 
fiooded. The Crown expropriated the 
right so to flood these properties in- 
the one in question herein, 
which at the time of the expropriation 





belonged to V. Subsequently V. sold 
the proper’ to Tf. together with V.’s 
right to recover the compensation from 
the Crown for all damages caused 
him by the flooding & expropriation. 
The Crown exhibited an information 
acknowledging Hability & seeking to 
have the amount of the compensation 
fixed, & made deft. :—feld: the 
assignment from V. to H. was not an 
assignment of litigious rights.—kH. v. 
ean (1921), 21 Exch. C. R. 76.— 


I] 


PART VIII. SEOT. 4, SUB-SECT.2.—A. 

695 fii. —— Legal Professions 
Act, I9IL (e. 136), «. 97.- An agrees 
ment between pltf., & deft. made under 
the above sect., as to payment for 
deft.’s services as solr., was rescinded 
on the ground that the provincial 
statute authorising such an agreement 
wast ulira vires.— TAYLOR v. MACKIN- 
TOSH, (1924) 3D). L. R. 926; 3W. W. AR. 
07; 3 BC. OR 66: affy., [1924] 1 
DI. RW. 8775 1 W. WwW. RR. 8595 
BB. C. It. 383.— CAN. 





Cases 1--—130a. 


ENGLISH AND EmrtreE Dicrest SUPPLEMENT. 


ADMIRALTY. 


Part 1——Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 


of Justice. 








1. Add. Annotation :-—-Consd. The Fagernes, 87a. |—Heli: barges, fitted with rudders 
[1926] BP. iso, & not propelled by oars, were ‘“‘ ships ’’? within 

25. Cilatious: For “Tine Lorp Cocurant ? M. S. Act, 1894 (c. 60), ss. 503, 742.—TnE 
read “ DUNCAN t MSCALMON'T.” Hanrow, [1922] P. 1753 91 I. J. P. 119; 

36. Add. Annotation: -- Mentd. The Regina 126 bs T. 7685 38 TP. J. HK. $765 15 Asp. 
d'Italia, [1925] P. 128. M. 1. a 198. - BR acto A 

37. Add. Annotation: Mentd. The Sheaf Brook, a Thigtand Protecting. & ndemntty, “Asse. (1926), ‘42 
(1926), PL GF. To. 1h. 721. Mentd. The Alde, [1926) P. 211. 

41. Add. Annotations :- Refd. KWerman Tines 7. 89. ‘Ada. Annotations :—As to (1) Apld. The 
Gaayson, [L919], 2 KK. . 614; Admiralty Harlow, [1922] P. 175.  Distd. Merchants’ 
Comrs. ¢. SS. Volute, [1922] 7 A.C. 129. Marine Insce. » North of Ingland Protecting 

46. Add. Annotation :- Refd. The Fagernes, & Indemnity Assoen. (1026), 42 T. 1. RR. 724. 
[IM26) PL TSS, 125. Add. Annotations -—~Refd. The Fagernes, 

51. Add. Annotation :-— Mentd. The  Woursk, [1926] P. 185. Mentd. Johnstone v. Pedlar 
[M24] PL Pi. (1921), 90 Ll. J.P. Cc. 181. 

53. Add. Annotation -— Mentd. The Rosalind "426. Add. A nnolation :—Refd. The Fagerncs, 
(1920), 90 LL. F. 9. 126. [1926] P. Iss. 

56. Add. Annotation: Mentd. The Mogileft, 130. Add. Armotation :-—Apld. The Porto Alex- 
LI92Z1) PP. 236. undre (1919), S89 1. 0. P. 97 

65. Add. Annotations: Mentd. The Mogilefi, 180a. Yacht authorised to fly White Ensign.]|—By 
[1921] PL 236, The Ambaticlos, The Cepha- the Dockyard Port. of Dover Order in Council 
lonia, [1923] P. 68; The Stream Fisher. | 1927] | of June 10, 1912, Sched. 1, reg. 9, all vessels 

vee other than His Majesty's ships are anaes 

tries rT, ; oat to use the eastern entrance to the Admlity 

ie fe dy te ne Herne Harbour between one hour after sunset & 
1, 226 ; , one hour before sunrise, without the special 
aes a os oA authority of the King’s Harbour Master. 

70. apeen oe i- eOned. hue At. George, While using the entrance during the pro- 
Rae Nae ~ | as Retd. Mhe noe [1922 } hibited hours without the authority of the 
i ar re a ( eats ve an ] Ment King’s Harbour Master pltf.’s yacht ran upon 
Pee SE CNM sl sks on entda. a wreck, wloch was said to have been un- 
Pocahontas Fucl ¢ Ui Ambaticlos (122). lighted at the time :— Held: the fact that a 
ree SONKe Cas. Ti8: The Ow ns, ioc yacht of the Royal Yacht Squadron is 
P. Tse Phe Stream Misher, [Ie] Pe ws, authorised to fly the White Iensign does not 

B2a.- - 2.) Pur Tubanria, No. 50tb. post. confer upon her the status of one of Tis 


PART I. SECT. 4, SUB-SECT. 1. 
aa. Miequatable 
tained judgment tor wages, ete 


the 


by 
prerasdictron JM aob- 
»amainst 
having aaade 


of an assault 


the owners 


odes 


master — Reeovery 
NO mnaritame lien attaches mn the cause 
bry the captain 
seaman on bourd ship, & an action 


of 


damanes }- against the owners for wrongful dis- 
missal calculated from a date subse- 
quent to the sale. Held. (1) the 


Inaster Wis entitled. to damages pare 


on a 


default to appear. DD & Co, the 0 2am does not lie against the vessel passu with his claim for wages, which 
owners Of the cargo, futervened The to recover damages due to such assault, he could enforee by an action in rem ; 
Vessel was duly seed, sold at auetion 7 Lotipres ve Tin Scnoonrk Cat. (2) the master was not) entitled to 
by thesheruY, & purchased by D A Ce. MIERIn Ch9 22), 69 DL. We. iss, 20 0 claim oan orem for interest upon arrear 
iio ade Le necessary deposit Keveh. (oR. 331 -CAN, AEE? a pot ate (1920), 
oney head been wired by applt toe ep . So Wt ave Host 46 1 3 a UO. 2a HS. : 
+ \ © . 
tan ce et Ua vem ee committed within the gurtsdiction of 
wards tendered the balance of the We et. by the master of a ship, being PART I. SECT. 6, SUB-SECT. 1.— B. (b). 


price, Which was refused om aeeoutnt 
of an appheation to set aside the sule, 
X to redeam the vessel PD ON (Ce. on 
purchasing the vessel, made arrange - 
ments for repairs thereto, & at the time 
the application was oritinally made, 
thes were negotiating for the sale 
thereof. The appheation was refused : 
- Held. while the Adtulty. Ct. ever- 
cIsed an anquestionable equitable juris - 
dietion, dnasmuch as ple: had failed 
to show ao superior equity to) thase 
arising in favour of the purchasers, the 
order refuyne the appheation should 
not be interfered with —MceRRIDE r. 
Pe en 20 Eweh. CG. 1. 27 4.-— 


° PART 1. SECT. 5. 
sb. fclron oa orem— Tart) committed 


nye rerinus, amainst a member of his 
crew, also ou pereqrinus, the cet. has 
jurisdiction to arrest the tortfeasor or 
his woods, & to try an action based 
upon the tert but the commission 
ot sucha tort oi not a greaund for 
attaching the ship to found jurisdiction 
Unless the master has an interest in the 
ship. Nonan em Sus. RusseL Haver- 
Stpm, [19213 C. P. Db. 136.—S. AF. 


sd. - Master's claim for damages 
- att ounderest on teag7s th arrear— 
Whether enforecable by action tn rem.j— 
A British ship was attached to satisfy 
various creditors in rem, including the 
mhiaster of the vessel. She was subse- 
quently sold. any liens of the creditors 
being transferred to the proc:eds. 
The master's claim included damages 


12 


82 i, Torts committed on high seas. )}-— 
The Exch. Ct. of Canada in Admity. has 
Jurisdiction to entertain un action 
against a ship arrested in Canadian 
Waters for a tort committed on the high 


seas COMMERCTAL PACIFIC CABLE Co. 
1. Tr Princh ALBERT (B.C.), [1926] 
4.4. R 543, [1020] 6 WLW. RR. 


JOO, --CAN. 


PART I. SECT. 6, SUB-SECT. 1.—C. 


sf. Vessel built for show.)—A vessel 
built for show & not for transporta- 
tion is a “ship ” within admity. law 
& is subject to seizure for towage.— 
NEVILLE CANNERIUS, LTD. v. SANTA 
Maria (1917), 16 Exch. C. R. 4813 36 
b. L. R. 619 —CAN. 


131. 


131a. 


Majesty's ships within 
GLATTON. [1923] PB. 215; 
39 T. L. R. 690. 

Add. Annotations :--Apld. The Crimdon 
(1918), 35 T. L. R. 81. Refd. The Gagara, 
[1919} P. 95; The Porto Alexandre (1919), 
$89 L. J. P 97; The Tervacte, [1922] P. 197; 
France Fenwick v. R. (1926), 43 'T. 1. R. 1S. 
J—A privately owned vessel used by a 
sovereign State for public purposes is immune 
from arrest in a_ collision action.—TNE 
TRIMDON (1918), 35 T. L. R. St. 


reg. 9.-- IL.M.S. 
93 1, J. DP. 323 





Ba ied ar Consd. Tho Porto Alexandre (1919), $9 


134. 
135. 
140. 


141. 


141a. aoa | 


Add. Annotation : - Refd. Pyman 8.8. Co. tv. 
Admiralty Comrs., [1910] I K. BR. 49. 


Add. Annotation :—Refd. The  Tervacte, 
[1922] P. 197. 
Add. Annotations :- Apld. The  Crimdan, 


(1918), 35 T. 1. RR. SEs The Gagara, [1919] 


. 90. Folld. The Porto Alexandre, [1920] 
P. 30. Apld. The Tervaecte, {1922} PL 259. 
Consd. Compania Mercantil Argentina v. 


United States Shipping Board (1921), 93 
1. J. K. OB. 816.) Refd. Duff Development 
Co. v. Kelantan Government, (1925) 1° Ch. 
3803 The Jupiter (1923), 938 LL. J. PL 156; 
The Sylvan Arrow, [1923] DP. 220; Re 
Bijiornstad & Ouse Shipping Co., [1921] 2 
K. B. 673 5) Dutt Development Co. co. Kelan- 
tan Government, [1924] A. CG. 77: Phe 
Jupiter (No.3) (1927), 187 1, TP. 333. Mentd. 
Re Suarez, Suarez vr. Suarez, f1QIS] 1 Ch. 
1763;  Aksionairnoye Obschestwo A. M. 
Luther . Sagor, (1921) 3 K. B. 582: Phe 
KMdna, [1921] 1 A. C. 7353; The Mogileti 
(No. 2), [1922] P. fee. 

“dd. Annotations: Refd. The | Crimdon 
(1918S), 35 WR. sts Phe Porto Alexandre 
(1919), SOT. 1. PL 97 

Tite ChImpoN, No. T3la, ante. 


141b. - - — Government not formally recognised.| 


PART I. SECT. 6, SUB-SECT. 3.- B. ' 

141i. Ship requisitioned by foreign 
Cfovernment.jJ—Held 
arrest.-—-THLE Futo, 
7$.—IR. 


142 i, Vessel of foreign Suvereign— 


--Pitts., esthoman subsects, the ow ners of two 
sailing vessels, with the approval & support 
of the Esthonian Govt., issued writs at rem 
claiming possession ot the vessels. which 
had been requisitioned or sequestered by the 
Provisional Govt. of Northern Russia, & by 
them hired to a partnership assocn. for the 
purposes of trading, subject to the cont ral 
of the director of naval transports. The 
Provisional Govt. entered appearances under 
protest, & motions were set down to set. 
aside the writs & all subsequent proceedings 
on the grounds (afer alia) that the vessels 
were in the service of the Provisional Govt. 
& therefore immune from arrest; & that the 
dispute was between foreigners as to the 
possession of foreign ships, & therefore that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. The judge invited the 
assistance of the Foreign Office as to the 
status of the Provisional Govt. of Northern 
Russia, & was informed by the Sceretary of 
State for Foreign Afiairs that, while the 
Allied Powers were co-operating with the 
Provisional Govt. in the opposition which 
that Govt. was making to the forees of the 


Trading § 
the Grove. 
not hable 
{1¥18] 2 I. 


tG 
IL, General 


French Repubhe. 


the 


Vol. I.---Admiralty. Cases 130a—142. 


Russian Soviet Govt., the Provisional Govt. 
had not been * formally recognised either by 
1I.M. Govt. or by the Allied Powers as the 
Govt. of a sovereign independent State : — 
Held: (1) although under the control of an 
oflicial of the Provisional Govt. the vessels 
were not in the possession or service of the 
Jovt.; (2) even under the older decisions, 
the ct. in its discretion would entertain a 
possession suit) between foremners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct. Tats ANNETTE, THe Dona, 
fLQ1O) PB. 105; SS hl. J.P. 1073; 85 TLL. R 
2838. 


-innotlations : —ts tov (2) Refd. The Jupiter, [EO2b] BP. 230; 


The a ba (No. 
Aksiona 
1K. 1 


2), (iyvol PP. GY. Generally, Mentd. 
rhnoye Obschestvo A. M. Luther ¢. Sagor, [1921 
3-456; Da Development Co. ¢. Kelantan Govern- 


ment, (1921) ALCL 797 
141c. -— — Trading.|—A vessel owned or requisi- 


tnnotations .— Refd. The YTervaete, [P22] PL 259 
panta 


troned by a sovereign independent State «& 
earning freight for the State, ms not deprived 
of the privilege, deereed by international 
comity, of immunity from the process of 
arrest, by reason of the fact that she is 
bemg employed ip ordinary trading voyages 
carrying cargoes for private individuals.--- 
Mae Porro ALEXANDRE, [L920] P. 805° 89 
LJ. P97: 122 1. T. 661s 86 TL LL. BR. 66 ; 
15 Asp. M. 1. C2 4, CL A. 


Com- 


Mereantil Argentina wo United States Shipplag 


Bourd (1926), 938 Le J. KB ol. 


141d. - 


142, 


The J. was the property of 
Of Indo-China, a 
POsreosion, adiministered by a Governor: 
for & am 


13 


Nwammc¢ 
Her ofkceurs & crew 
were ih the service & pay 





-J—While under requisition by,  & 
manned & operated by, the United States 
Gove... deftts.” steamship was in collision with 
& did damage to pitts. steamship. After 
the vessel had been released from: requisition 
pitf s. commenced an action ae ren tor their 
colliston damage. In that action detts. 
pleaded (iuler alia) that ‘tat the time when 
the collision is alleged to have taken place 
the Syleanu Arrow was under requisition by & 
under the sole control & management of the 
Govt. of the United States & was being 
navigated by persons who were the servants 
of the Govt. & for whose neghyence delts. 
were & are into wise responsible. 2... Defts. 
say that the action is not marntainable da 
rem by reason of the facts seb out’? above. 
Qn the heamng of this question as a pre- 
liminary point of Jaw: —/leld: detts. had 
surrendered their Vessel to the United States 
Govt. under compulston 3 in no sense could 
Mobe said that the master & crew derived 
thear authority from defts., & on the coeuni- 
stances no maritime len attached to the 
Vessel by reason of the collision, & her 
owners were not, either through their vessel 
or otherwise, lhable to pltfs.—Tithe SyLVAN 
Annow, [1923] BP. 2203; 92 La. P2113 130 
I... 1575 G0 TL. RR. 6555 16 Asp. M. 9. C. 
wil. 

Add. Annotations :- Befd. The Porto Ales- 
andre (1919), S59 I. J. oP. 973 Compania 
Mereantil Argentina vo. United States Ship- 
ping Board (1024), 02 LL. J. 8. B. S16. Mentd. 
Aksionairnoye Obschestvo A. M. Lather v. 
Sagor, [1921] 1 Ik. B. 456: Duft Development 


Giovt., & at the tune of the accident 
she was on a voyage jp the interest 
of the Govt. of Indo-Chinw:— llcld : 
the /. could not be lawfully arrested. 
Semblco. a sovercign Stute cannot be 
impleaded indirectly by procecdings 


Pereqaedi 
of the 


of that ; 


Cases 142—-171a. 


Co. v. Kelantan Government, [1923] 1 Ch. 
385; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


142a. }J—THE Porto ALEXANDRE, No. 








141c, ante. 


142b. —-—-.]|—-On a motion to set aside a writ in 
rem claiming possession of a vessel in the 
possession of the Esthonian Govt. the ct. 
invited the assistance of the Foreign Office 
as to the status of the Esthonian National 
Council. The A.-G. on behalf of the Foreign 
Office stated that His Majesty’s Govt. had, 
for the time being, & with all necessary 
reservations as to the future, recognised the 
Hsthoniun National Council as a de facto 
independent body & had received an informal 
diplomatic representative of the Provisional 
Govt. :—Held: to permit the arrest of the 
vessel would be contrary to principles of 


| 


international comity, as it would compel the | 


Ksthonian CGovt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British ets.; & the writ 
& all subsequent proceedings must be set 
aside. nis GAGARA, [1919] DP. 95; 88 
lI. J.P. 1013 122 1. Th. 498; 35 J. 1. RR. 
2595; 63 Sol. Jo. 30135 14 Asp. M. J. C. 
O17; CLA. 

Annotationa : - Folld. The Jupiter, [19241 2, 236. Refd. The 
Annette, The Dora, (1919) P. 105; Mentd. Duff Develop- 
mont Co. © Kelantan Government, [1923] 1 Ch. 385; 
Duff Development Co. » Kelantan Government, [1924] 
A.C. 7973; Mustnann¢. lcngethe (1927), 961. J. K. 1. 82 t. 

142c. — —- Subsequent sale to private owner.]— 

Damage occasioned by collision with a foreign 
state-owned vessel does not impose a maritime 
lien upon the vessel, & if the vessel be subse- 
quently sold into private Ownership she is 
not. then liable to arrest in an action dn reni- — 
THe Tenvarrin, (P22) P2250; 91 b. J. 2. 
2183 128 1. TT. 176; SS T. 1. RR. 8253 67 
Sol. Jo. 08 3 16 Asp. M. L. C. 48, C. A. 

Annotations s- -Refd. The Colorado, [1923] BP. 102; > The 
Meandios, (1920) 2. 6b; Phe Stream Fisher, (1927) Po 73. 
Mentd. ‘The Goulandiis, [Lo27]) PL tae. 

142d. —-—-.J— Pitfs., a foreign co., issued a writ 

m rem claiming possession of the steamship 
J. The wnt was directed against ‘ the 
steamship J. & all persons claiming any right 
or interest in’ the said steamship.” 
Union of Socialist Soviet Republics entered 
an appearance under protest & moved to set 
the writ aside on the ground that the ship 
was the property of the Union, a recognised 
independent sovereign State: —-Held: the 
Issue OL a writ a rent against a vessel in which 
a foreign sovereign State claimed an interest 
Was in eflect: impleading the sovereign State, 
A. although the right of the sovereign State 


| 


—_ 


The 


| 
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i 


ENGLISH AND Emprre Dicest SupPLEMENT. 


to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must be set aside.— JUPITER, [1924] 
P. 236; 98 L. J. P. 156; 182 L. T. 624; 
40 T. L. R. 815; 16 Asp. M. L. C, 447, 0. A. 
148. Add. Annotations: — Generally, Mentd. The 
Porto Alexandre (1919), 89 L. J. P. 97; 
Aksionairnoye Obschestvo A. M. Luther v. 
Sagor, [1921]1 °K. B. 466; Duff Development 
Co. v. Kelantan Government, [1923] 1 Ch. 
385 ; Compania Mercantil Argentina v. United 
States Shipping Board (1924), 93 L. J. K. B. 
816; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 
143a. Vessel alleged to belong to foreign Govern- 
ment under decree of nationalisation. ]|}—THE 
JUPITER (No. 2), No. 171la, post. 
Add. Annotations :—As to (1) Apld. The 
Meandros, (1925] P. 61. Generally, Mentd. 
Pyman S8.S. Co. v. Admiralty Comrs., [1919] 
1 K. B. 49. 
Owners liable though possession of 
vessel transferred——Ship requisitioned.]|— A 
Greek steamship owned by defts., a Greek 
co., was requisitioned by the Greek Govt. 
during the war in 1922 between Greece & 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., & the master & crew ceased 
to be employed by defts. & were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of the period. While under 
requisition the vessel stranded, & was saved 
from possible total loss by the services of 
ce salvage ship. After the vessel had 
en returned to her owners she was arrested 
by plitfs. in an action in rem :—IIeld: the 
terms of requisition did not dispossess defts. 
of their property in the vessel ; the services 
were of benefit to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt. ; as the services were pot 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greck Govt., & defts. were lable to 
tis. for salvage.—-THE MEANDROs, [1925] 
p>. G1; 94 L. J. P. 37; 1382 L. T. 750; 41 
T. L. R. 2365; 16 Asp. M. lL. C. 476. 
alenolalion — Refd. krunce Fenwich +. 2, (L927) 1 WK. OB. 


48 
149. Add. Annolations :—As to (1) & (2) Apld. The 
Meandros, [1925] P. 61. Generally, Mentd. 
Pyman S.S. Co. v. Admiralty Comrs., [1919] 
1K. B. 49. 
Add. Annotation :-—Refd. The Sylvan Arrow, 
[1923] P. 220. 


147. 


147a. 





150. 


Part Il.— Jurisdiction in Particular Cases. 


170. Add. Anrnotalion :~ Refd. 
Dora, [1919] BP. 105. 


170a. -—-- --—-.J/—Ths ANNeEtTrE, THE Dora, | 


No. Id tb, aute. 


171. Add. Annotation : —Refd. The Annette, The | 


Dora, [1919] P. 105. 





171a. 


in rem against its property. That the 
fmmunity from arrest of a das Aa es 
y 


state-owned ship is not affected t matter 


The Annette, The | 


——~.|—By a contract of sale made in | 


vessel being used for trading 
asa 
how the 


14 


Iondon, an English co. on behalf of the 
Soviet Govt. purported to sell the J. to 
defts., an Italianco. The vessel had belonged 
to a Russian co., but the Soviet Govt. 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, & that the co. 
had ceased to exist. The Russian co. had 


elployed.—BRown, Jk. «. 8.8. INDO- 
carrier, nor does | CHINE (1921), 21 Exch. C. R. 406.~— 


veasel is being ; CAN. 


218. 
254. 


254a. 


PART II. SECT. 1, SUB-SECT. 2. 
182i, H’rungdver.jJ—-Where a 
has been wrongfully seized by her 
crew the ct. will order the marshal to 
deliver pussession of it to the owner 
upon ere, security.—DPaciFic GRRAT , 
ASTERN KR 
(1918), 21 Exch. C. R. 169; 27 B.C. hh. 


400; 
CAN 


moved ita business to France, & an action 
in rem was brought in its French name, & in 
the name of the persons appointed by the 
French cts. to administer its afiairs, against 
‘“‘the J.,” claiming possession. The Italian 
eo. entered an appearance & moved to set 
aside the writ >—Held : (1) there is no estab- 
lished rule that the Admlty. Ct. will not 
entertain possession suits in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs; the matter is one for the 
discretion of the ct. ; (2) the proceedings did 
not implead the Soviet Govt. directly or 
indirectly ; (3) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial; (4) the 
motion to set aside the writ failed.—THE 
JUPITER (No. 2), [1925] P. 69; 94 L. J. P. 
59; 133 L. T. 85; 16 Asp. M. L.C. 491, C.A. 
Add. Annotation :—-Refd. The Annette, The 
Dora, (1919] P. 105. 

Add. Annotation :—As to (2) Consd. The 
Lord Strathcona, [1925] P. 143. 


Right of charterer—To dispute validity 
of mortgage.]—lltfs. were mitgees. of a 
vessel which had been chartered by her 
owners, the mtyors., for a succession of 
seasons with options for a renewal which did 
not expire until 1932. Plitfs. brought an 
action an rem against the shipowners, claiming 
judgment for the vahdity of the mtges. & an 
order for sale of the vessel by the marshal. 
No appearance was entered by defts. & 
judgment was given condemning the vessel 
& ordering her sale. ‘Thereupon the char- 
terers intervened & claimed (a) a declaration 
that. the charterparty was binding on the 
mitgees., who had notice of its existence When 
the mtges. were executed, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the charterparty. The 
interveners also alleged that the mtges. were 
invalid :—Held: the interveners bad no 
locus standi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whether pltfs. ought to be 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners’ contractual rights under the charter- 











party.—THE LORD STRATHCONA, [1025] P. 


143; 95L. J. P.5; 133 L. T2765; 41 T. L. 2. 
638 ; BY Sol. Jo. 762; 16 Asp. M. L. C. 536. 


ship failed to dou. 


institution 


Y. Co. v. Tue CLINIUN 


11919] 1 W. W. RR. 947.— 


C. R. 180.—CAN. 
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300. 


304. 
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Add. Annotation :—Refd. The St. George, 
[1926) P. 217. 


Add. ‘Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 

Add. Annotation :—Consd. The St. George, 
[1926] P. 217. 

Add. Annotation :—Refd. 
Elwell, [1921] P. 351. 


Add. Annotation :—Refd. 
[1926] P. 217. 


Add. Annotation :—Refd. 
Elwell, [1921] P. 351. 


Add. Annotations :—Mentd. The Russland, 
[1924] P. 55; The Stream Visher, [1927] P. 73. 
Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 

Add. Annotation :—CGenerally, Mentd. The 
James W. Elwell, [1921] P. 351. 

Add. Annotation :-—Refd. The James W. 
Klwell, [1921] P. 851. 


Add. Arnolation :—Refd. 
Elwell, [1921] P. 351. 
Add. Annotation :—Refd. Tho St. George, 
[1926] P. 217. 

Add. Annotations :~-Cenerally, 
St. George, | 1926) P. 217. 
W. Elwell, [192] ] P. 351. 


Add. Annotation :—Refd. 
{Luzej PL. 217. 

Add. Citation: 1066 KK. RR. 973 50 on appeal 
(1851), 8S Moo. PLC. CG. 159, PL 

Add. Annotations: Fold. The  lanburg 
(1861), 2 Moo. PL. CL. N.S. 280. Consd. 
The Gaetano & Maria (1881), 7 PL oD. 1. 
Refd. Segredo (otherwise | Kliza Cornish) 
(1853), 1 Kee. & Ad. 3863; The Rajah of 
Cochin (1859), Sw. 473; Lloyd v. Guibert 
(1865), lL. R. LQ. Be. 11os he St. George, 
[1926] 2. 217. Mentd. Sievehing ov. Maas 
(1856), 27 1. 'T. OLS. 2614.3; Sultan (Cargo Mx.) 
(1859), Sw. 5045 The Lizzie (1868), LL. I. 2 
A. & (I. 25t3 Australasian Steam Navigation 
(fo. vo. Morse (1872), 8 Moo. PLC. C2. N.S. 


The James W. 
The St. George, 
The James W. 





The James W. 


Refd. The 
Mentd. The James 
The 


St. George, 


482; Acatos ¢ Burns (1878), 3 Mx. JD). 282. 
315. Add. Annolations: —Retd. N. V. Kwik Too 


322. 


| have the slip placed under Canadian 

register & tou mtwe. the ship, which he 
The ship was not under 
arrest or seizure at the time of the 
of tho 
(1) the ct. was without jurisdiction 
to entertain the claim ; (2) the amend- 
ment could not be allowed.—IINNIGAN 

S.S. Norruwkstr (1920), 20 each. 


PART II. SECT. 5, SUB-SECT. 1.—A. 


Tong Handel Maatschappiy vo. Finlay, [1927] 
A. ©. 604. Mentd. Matthey v. Curling, [1022 
2A. OU. 180. 

Add. Annotations :—Refd. Pocahontas Iucl 
Co. vt. Ambatielos (1922), 27 Com. Cas. 148. 
Mentd. ‘Che Mogileff, [1921] 1’. 236. 


327 ib. —- —- -——.} 
v. WINSLOW MArRINi 


Tht 
RAILWAY = && 
SHIPBUILDING ©Co., [I9Za} 2D. di. i. 


| 
| 
| oi 2 D. Le 
| 
| 


162; (1925) Wxeh. GC. Lt. 82. aff, 

action :—Jleld ; RR. 1905 fIN84] Mach 
CLR. 90s [fot] b WwW. WwW. RR 9380, 34 
BCR. le CAN, 


3827 i ec. - —-~ ——--] STACK © THE 
BARGE eon (1919), Is leach. C1 2. 
y Yas . 


327 iii. --—— ] -ffeld: work 





PART II. SECT. 3, SUB-SECT. 2.—A. 


250i. Admiralty Cvuurt Act, 1861 
(c. 10)—Afortgave registered abroad.}— 
Action tn rem, to recover the balance 
due on a deed of mitge., exccuted at 
Buffalo & registered there according 
to the law & regulations of the State of 
New York. The ship was arrested & 
released on bail. Deft. moved for an 
ordor to set aside the writ of sum- 
mons, ctc., for want of jurisdiction. 
On the hearing F. moved to amend, 
which amendment was in substance 
an allegation that deft. undertook to 








327 ia. .J}—A vessel was 
seized by a migee. when it was being 
repaired by pitf. in pitf.’s yard. PItf. 
brought action in 
claiming a Hen for r _ 
time the vessel was in possession 


trip:—lield: the ct. had no juris- 
diction tuo entertain tho action, &» the 
Vessel was not “ under arrest ’’ at the 
time the writ was issued.—MARTIN t. 
THE SEA Foam (1921), 68 D. L. XK. 
750; 30 B. CG. R. 398; [1922] 2 
W. W. R. 1181.—CAN. 
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done in making alterations in & addi- 
tion to the pilot-house, rig, spars, sails, 
tunks, ete., of a gasoline bout necossi- 
tater dw her intandead mew eamnlove 


>. BD. RR D’ots 18925) Exeh. Cc. RR. 
39: BSLIBC. BR. 4455 (L028) 1 W. Ww. RR. 
76.—CAN. 

327 iv. —— ‘** Building”? any ship.) 
—ERLKSEN BROTHERS v. THE MAPLE 
LraF, No. 327 iti., ante.—CAN. 


328a. Default of appearance.’ —.\ firm 852a, ~ — --———J—A person who } 
ls th. 


of silup reparrers conmmenced an action 3 vances ] Bog 

70H agaist the owners of a Vessel which they ship of ‘the pret vai ‘s ly Becessaties . 

had repared. Tt appeared trom the state- rem to recover t] a ie sine : 

dient of CHAU that the ship was registered res may belon jo advances, although { he 
man English port. No appearance was are not ibis. oy 2 Person oF persons. jy 
entered :-—Hel’. it not being shown to the debtors for the ee a eoneis as debtor op 
satisfaction of the ct. that at the time of the | An agent may sue for tecosanee ert 
eee a cause any owner or part under Admlty. Ct. Act, 1861 (ce. 10 ” ua 
pa Wales the ome See domiciled in Kngland does not lose his right so to sue by givins 
ae ’ = ct. would not refuse jurisdiction credit in the account furnished to hig principal 
Bect. 6 of the above Act.—TIIE MAGGIE for sums reccived.—Foona Tar & Co. + 


A. (1922), 128 L. T, 480; 16 Asp. M. L. C. | BUCunEISTER & Co., [1908] A. C. 458: 78 


L.J.P.C. 31; 99 L. T. 526; 11 Asp. M. L. ©. 


329. Add. Annotation :—Refd. Pocahontas Fuel Co. | 122, P. C. 
v. Ambaticlos (1922), 27 Com. Cas. 148. Annotations :—Consd. The Mogilef, [1921] P. 236. Refd. k! 
99. 


331. Add. Annotations :—Refd. 
[1921] 2. 236. Mentd. Pocahontas Fuel Co. ' 352. 


The Mogileff, | _ Salto (1908), 25 T.L. Rt. $ | 
J—Primé facic, persons who have 








v. Ambaticlos (1922), 27 Com. Cas. 148. | advanced money for necessaries on behalf of 


mn Pa leew clita nes antidl lad 4A avin air mame &r 


of business between the principal & agent 


334. Add. Annotation: Refd. The Mogileff, [1021] that the agent has agreed to look to the per- 


BP. 236, 


sonal liability of the principal, & that the 


335. Add. Anunolaltion: Refd. The Mogileff, [1921] advances must be treated as items of a mer- 
! 


Po. 2560. 


336. Add. Ciflation : sub nom. THE WEST 


FRILSLAND, Sw. 456, BP. C. 


wdd. Annotations: Refd. Laws v. Smith, 
The Rio Tinto (1881), 9 App. Cas. 356 ; 
Northeote ¢«. Henrich Byorn, The lenrich 


cantile account to be adjusted in accordance 
with the terms of the agency agrecment 
between the parties, the mere fact that pltfs. 
are the shipowners’ regular agents does not 
deprive them of their rights in rem under 
Admlty. Ct. Acts, 1840 (c. 65), & 1861 (c. 10). 


LH LUDU LU WppLly tu Cali Lane aw Whether at 


1 ») . TIM ee Latt ; , 

tucr) BP. 236 Manian: Te a the date of the suit pitf. could maintain an 
i, Ie BoA} be. 1G: Pha Mt yentue IRHOr independent action in  assumpsit in the 
ira27 | p ae : . aaa subject-matter of the daim.—THE Mo@1LEFF, 
Nee ae [1921] P. 236; 90 L. J.P. 829; 837T. LR. 


337. Add. Annotfation: As lo 
Mogilefl, [1921] 2. 286. 


(0) Refd. ‘The 


549; 66 Sol. Jo. 5]. 
Annotation ~ Refd. Pocahontas Fucl Co. vr Ambatielos 


338. Add. Annolation : Reid. The Mogileff, [1921] (1922), 27 Com, Cus. 148. 


IT? 2336. 


357. Add. Annotation :- Mentd. The Mogileff, 


338a. - 4 Tim Moainurr, No. 352b, , [1921] P. 2386. 
pos, 368a. Wrongful dismissal.;— (1) A shipmaster or 


343. wid. fanolations ¢ Refd. 


[1921] PP. 286s The Ambaticlos, The Cepha- 
} 


Joma, [P25] 2. Ge. 


The  Mogileff, seaman suing under Admity. Ct. Act, 156] 
(c. 10), on & spectal contract of service has 
no maritime Jien in respect of damages for 

wrongtul dismissal, inasmuch as such a suit 


346. .Jdd. Avnolation: Refd. The Colorado, [1923] ‘ould. not have been brought under the 


102, 


ancient jurisdiction of the I[ligh Ct. of 


3847, Add. Annotation: Consd. The British Trade, Admnity. 


(gery a. Jog. 


(2) Semble: the maritime Hen which a 


352. Add. Annotation: Refd. The Mogileff, [1921] seaman suing under the ordinary marincr’s 


Pe 2a. 


329 21. Ship on eolonial 
reqginle? felual owner forcygua.sy The 
C. Wap registered at Vancouver, BC, 
A was owned by aeeo., having its head 
ole at he pare port, The co \ te 
se 4 . we - a . 


OMAR 8 BCRLEN BVA US 8 on «6 Bag BFL Liles waaay AF UY SAN SB 
of Wo shares of a total of 1,000 shares, 
capital stoek of the eo. ln an aetion 
for the price of necessaries + — leld 

us the home port of the CL. was really 
San Francisco where the true owner 
was donneied, she was a) foreygu 
vessel, A the et. had juriydiction.- - 
Hany o¢ SS. Cowosy, [Po] 3 
WLW. ER S820, 20 Exveh GC. RR §t.— 


CAN 
al. _ - - J Plier.  clarmed 
$1,502 09 for work done A matertuls 
furnished for the S. while at Amos, 
. The vessel was arrested, & J., 
of Amos, who had an interest therein 
nader an agreereut to purchase, filed 
un appearance under reserve ‘Phe 
Vessel was rogistered at the Port. of 
Montreal, A at the date of institudiou 
of the action the registered owner wae 
S., of Saths TPatls, Ont. The vessel 
Was hot under arrest of the et. at the 
time of the anstitution of the cause 


contract has in respect of wages 1s not 


Held: the et. had no Jumsdiction to | Jarcheguer Court of Canada.j- Pirts- 
entertain the clamm.--Cik DLS Bols BURG COoAsL Co te s.s. BLLOULRES, [1926] 
bu Nokp e SS. Sr Louis (1920), Pach. C. RR. 2i- CAN. 

») . 1 oreo 

20 hach, Cc. R. eR SA CAN. 348 ll, ~ te — ee J— SIRAND- 
Wind ow. Warrhr W. Hoppur Co., 


MW — — eee NA andar arrest 3 


, 4 : ? + 5 A as > - 
eam nay & Suu Co 11825] paRT IL, SECT. 6, SUB-SECT. 2. 


affa, {AI4l 2 DP. L. Re. re; pled) 357i. Ueto by defaull—Proof of 

Kvch. CG. 905 [924 PW. OW. OR. elaime-- Right to proceed or parte. }— 

ys, SE B.C. hi. 1.--CAN., PauL vr. The AMY TURNER, [1922] 

a in. — .J-Meld+ the sup) V. L. RR. 740.—AUS. 

not berg a foreugn vessel & its owner 

being domiciled in Canada, the et. had PART II. SECT. 6. 

no JuPmdicetion on ta claim tor neces- 3581. Partent of yurisdiction —7 owage 

saris. PIPISBURG COAL Co. tT. 5. performed in connection teuh repairs— 

Br rennke, (1026) Exeh. CG. Roo2k.-- Not at owner's special request. — 
. Towage performed in counection with 


repairs, not at the owner's special 


PART II. SECT. 5, SUB-SECT. 1.—B. A eat re aoe w ee the purview As 
34312, No maridime lien )~—A claim *clanns & demands tor services in the 

d . . : nature of towage’’ within Admity. 

for the supply of necessarics to a ahip Ct. Act, 1540 (c. 65), & 6, as would 


does not cons > he . 

thereon.— Cir Te Resear give the ct. jurisdiction over the 

SS. Si. Louis (820), 20 Each, GR, Chaim. nerther a claim for towuge nor 

232 CA } for necessaries is the subject of a 
: = maritime hen.—SrackK vr. THE BARGL 
348 i. Maritime Tan- Created by  Leopoup (1919), 18 Each. C. BR. 325 

Joreygni late Whether enforceable oan —CAN. 
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Add. Annotations :—Consd. 
(1920), 90 L. J. P. 1263; The Joannis Vatis, 


Add. Annotation :—Refd. The Sylvan Arrow, 
Add. Annotation : —Refd. The Sylvan Arrow, 


The Rosalind 
Refd. Elliott Steam Tug Co. 


#. Shipping Controller, [1922] 1 K. B. 127; 
G.N. Ry. v. L. i. P. Transport & Depository, 
(1922] 2 IK. B. 742; The Zelo, [1922] P. 9. 
Mentd. Mersey Docks & Harbour Board v. 


Add. Annotations :-—-Consd. Mersey Docks & 
(larbour Board tv. Ilay, [1923] A. C. 345. 
Refd. The Stream Fisher, [1927] P. 73. 


Generally, Refd. The Carl- 


garth, The Otarama, [LY27] P. 93. 





Annotation :-—Mentd. 
Manchester (Bp.), [1920] 2 Ik. B. 412. 
Add. Annotations :-—Refd. McColl v. Canadian 


Add. Annotation :-—- Refd. The Mostyn (1926), 


wldd. Annotations :—-Refd. The Sylvan Arrow, 


Mentd. The Penrith Castle, 


Refd. The Tervacte, 


Add. Annotation :--Mentd. Mersey Docks & 
Harbour Board 7. Hay, [1928] A. ©. 3-45. 


-As fo The 


(3) 


(lore-Booth 


Apld. 


Goulandris, [L927] PL use. 
Annotation :— Mentd. 
Manchester (Bp.), [1920] 2 IX. B. 402. 


v. 


Gore-Booth =v. 


1263; The Molitre 
Mentd. Parry wv. 


Harding, [1925] 1 K. B. 111. 


na collision between 


limited to the wages earned while actually 470. 
on board the ship, but extends to wages due [1923] P. 220. 
after a wrongful determination of the con- 471, 
tract of service.—THE Britis TRADE, [1923] P. 220. 
- : 130 L. T., 
827; 40 T. L. R. 202; 16 Asp. M. L. C. 206, . 493 
398. Add. Annoiation :—Refd. Ex p. Guinness, [1922) P. 92. 
Ex p. Murray (1926), 42 T. L. R. 766. 
401. Add. Annotation :—Refd. The British Trade, 
(1924] P. 104. 
415. Add. Annotation :— Refd. The British Trade 0: 
[1924] P. 104. , ee Hay, [1923] A. C. 345. 
417a. ——.J—Tune British Trapr, No. 368a, : 
ante. 
429. Add. Annotation :—Retd. The Ambaticlos, | sid 
The Cephalonia, [1923] P. 6S. 490. .fdd. Annotation : 
430. Add. Annofation :—Refd. The Ambaticlos, 491. 
The Cephalonia, [1923] 1. 6S. 135 L. T. 693. 
430a. Pilotage Act, 1913 (c. 31), s. 49.)—The 494. 
High Ct. of Admity. & its successor, the (1923) P. 220. 
present Admity. Div. of the High Ct., have (I9Is}] P. 142. 
always had jurisdiction to entertam an sqq odd. Annotation : 
action ir rem for pilotage dues, & the pilot 3 [1922 | DP. 859 i 
is not restricted to his mght under the above 0 pia aeeraiee 
sect.. of taking proceedings in a ct. of sum- 508. 
mary jurisdiction. Qu.: whether there is a 
maritime lien in respect of pilotage dues.— | 510. dd. fnnotation : 
THe AMBATIELOS, Tht CePHALONIA, [1023] | 
P. 68; 92 L. J.P. 45; 128 L. T. 690; 39 511. Add. 
Tr. R. 1883 16 Asp. M. I. C. 120. 
433. Add. Annotation :—Refd. The Ambaticlos, 516. Add. 
The Cephalonia, [1923] P. 6S. 
435. Add. Annotation :--Refd. Fai op. Guinness, 518. 
Nar p. Murray (1926), 42 TT. 1. Re 766, Pacific Ry., [1928] A. «. 
437. Add. Annotation >:—Refd. Lap. Guinness, (1924), 41 T. da Re 154. 
fe p. Murray (1926), 42 7. 1. Re 766, 
449. Add. Annotation: Refd. The Stream Fisher, 518a. - — 


[1927] P. 75. 

“Add. Annotation :- As 
Colorado, [1923] P. 102. 
Add. Annotation :-— As 
Colorado, [1923] P. 102. 
Add. Annotation :-- Mentd. 
Stephens, [1920] A. C. 956. 


lo 


459. 


to 


460. 
469. 


PART II. SECT. 7, SUB-SECT. 1.-- C. 

386 ii. Claim by master for 
wages &' damages—DPayable pari passu. } 
-—-A British ship was attached to 
satisfy various creditors in rem 
including the master of the vessel: 
She was subsequently sold, any lien» 
of the creditors beimg transferred to 
the proceeds. The master’s claiun 
included damages against the owners 
for wrongful dismissal caleulated from 
wu aate subsequent to the sale :--—-ZHeld : 
the master was entitled to dumages 
pari passu with his claim for wages, 
which he coujJd enforce by an action 
in rem.-—Re GwWYPYR CasTLE (1920), 
41N.L. BR. 231.—-S. AF. 


PART II. samme é SUB-SECT. 2.— 





sk. Shipping Act, 1906, 8s. 191— 
Limits of jurisdiction.)—A seaman 
sued for $134:—icld : this being under 
$200, the action must be dismissed 
under the above sect., with coste.— 
Ostrom o. The Miyako, [1924] 2 
D. L. KR. 200; (1924] Exch. C. Rh. 96; J 
W. W. R. 1098; 34 B.C. R. 4.—CAN. 


PART Ill. SECT. 7, SUB-SECT. 2.—B, 

sl. Assignee of wages. }—The maritime 
lien attaching to a scaman’s wages 
is personal to the seaman & not trans- 
ferable.—McCCULLOUGH v. THE SAMUEL 
MARSHALL, ELIASOPH rv. STEEL Co. OF 
Can. (QUE.), [1924] Exch. C. R. 53; 


J.S. 


Weld-Blundell v- 


(1) Consd. The 


~ —-—.]—In 


Swedish & British steamships, for whieh both 


(1) Refd. The 


bhips were held to blamc, a seaman on the 
former vessel was drowned. 
law the Swedish shipowners paid compensa- 
tion to the relatives of the seaman. 


Under Swedish 


At the 


reference to assess the collision damage the 


Swedish shipowners claimed to recover from 


the owners of the British vesse) a moiety 


affg., (1923) Iexch. C. KR. 110.— CAN. 
-~ Nor having lived on board,j— 
Tfeld: clatmant not having signed the 
khip’s articles, net. having lived on 
board, & the sum sued for not having 
been earned on board, he was not a 
sxeaAMAN.- —~MCCULLOUGILY. (Pile SAMUBL 
MARSHALL, WWLIASOPH  STEKL Co. 
OF CAN. (QUE.), [19214] Fach. C. Rh. 
53; affy., {1923] Keach ©. RR. 110.-- 
CAN. 


sn. Person voluntarily paying wages. | 
—No one voluntarily paying the 
wages of one or more of the crew 
can claim a hen against the ship for 
the amount so paid.— MCCULLOUGH Y, 
TUR SAMUEL MARSHALL, JIOLIASOPI 
® STEKL Co. OF CAN. (QUE.), [1924] 
Exeh. C.R. 533 affy  {iy23) Exch. c. i. 
1]0.—CAN. 


PART II. SECT. 7, SUB-SECT. 3.--A. 
452 ini. Contract made abroad. )\— 
The ct. will not interfere in a dispute 
as to wages arising out of a contract 
made abroad between the master of 
& foreign ship & the members of his 
crew.— NOLAN ». S.S. RUBSEL HavVEn- 
SIDE, [1921] C. P. D. 136.-- 8. AF. 

454 vi. -A seaman 
who had signed on an American ship 
instituted an action in Quebec against 
the ship for wages. No notice of the 
institution of the action was given by 
him to the United Stater consul, & 
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| tho affidavit to lead to warrant omitted 
sm. Person not haring signed articles ; to state the national churacter of the 


slup. Doft. moved to dismiss for 
defects in the affidavit, & tho consul 
filed a@ protest against the action being 
allowed to proceed :-- dicld: (1) the 
protest of the American consul did not 
deprive the ct. of its jurisdiction ; 
(2) the et., in proper clrcumstances, 
night exercise its discretion to deelane 
fo proceed with such an action.- 
NouLBEAU vw. SS. ALEDO, [1923] Kach. 
(. Tt. 10.— CAN. 


PART II. SECT. 7, SUB-SECT. 3.— B. 


458i. Conflict of laws— Application 
Cf law of Ltegants’ country.J~— Adinity. 
(‘t. Act, P&GI (c. 10), &. 10, perinits the 
upplication by the ct. of the law of the 
country of tho Htigantse.- JACORSON 
vr. FORT MORGAN (1919), 19 lixeh. GC, IR. 
165; 49 D. L. R. 123.-- CAN. 


PART II. SECT. 8, SUB-SECT. 2.- A. 


612 v. —--~-—-.]—PHf, a seaman, 
brought an action iu rem for damuges 
against a barge for bodily injuries 
sustained by him in an accident 
alleged to have been occasioned by 
negligence for which the ship was 
liable :—#leld: the damage done was 
not ‘‘ by ” the barge, but ‘Con “* the 
barge, & way not such damage as guvo 

Itf. a remedy in rem.—MULVEY 1. 

HE BARGE NEosno (1919), 19 Kxech, 

C.K 13; 47 D. i. R. 437.- -CAN, 
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Cases 518a--—565a. 


of the compensation so paid. The registrar 
allowed the item. On appeal :—Held: the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 1911 (c. 57), 
the Ct. of AdmIity. had no jurisdiction to 
entertain an action in rem for loss of life, & 
the Admlty. rules as to division of loss had 
no applicatian to such a claim, & sect. 3 of 
that Act, which provided for contribution 
between the owners of wrongdong vessels in 
respect of (inter alia) damages for loss of life 
or personal injurics, only applied to damages 
recoverable by action, & not to claims for 
compensation arising out of some statute & 
independently of fault on the part of the 
shipowner.- THE MoulLenrk, [1925] P. 27; 94 
lL. J.P. 28; 182 1.7. 73833 41 T. 1. 1. 154; 
16 Asp. M. 1. ©. 470. 


Application of Maritime Conventions Act, 
1911 (c. 57).J—Tite Mouiisne, No. 518a, ante. 


Add. Annotations :-- As to (1) Befd. The 
Koursk, (1921] P. 140. As to (2) Refd. The 
Moliére (1024), 41 T. lL. RR. 154. Generally, 
Mentd. Kilerman Lines ov. Grayson, [1919] 
2 K. 2B. 5143; > Weld-Blundell v. Stephens, 
[1920] A. ©. 956; Anchor Line v. Dundee | 
Harbour Trustees, Klerman Lines v. Same, | 


518b. 


519. 


Thornson, Shepherd v. Same (1922), 38 | 
To da Re 200. 

521. Add. Cilalion :—-[1909] P. 176. | 
Add, Annotation :~ As to (2) Refd. The | 
Moliere (19241), 41 T. Ju RR. 1614. 

528. Add. Annotation :--As to (2) Refd. The 


Moli@re (1924), 41 T. J. RR. 154. 
523a. --— - —.]-—THE Moire, No. 518a, ante, 


528. Add. Annotation: Refd. The Sheaf Brook, 
[1926] P. 61, 


536. Add. Annotations :—-Generally, Retd. Ireland 
v. Southdown S.S. Co. (1926), 136 J.T. 41235 


Mentd. Michalinos v7. Dreyfus (1924), 131 
L. T. 177; Van Nievelt) Goudrian, Stoom- 
vaart Manatschappij v. Forslind (1925), 133 
Lh VP. 457. 


Add. .innotution : —Mentd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
951. 0. 12. 146. | 
541a. — - Indorsee of document ac- | 

knowledging receipt of goods for shipment.}— | 

A document whereby the receipt of goods is 
acknowledged for shipment on board a 
named ship, or on some other ship for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on behalf of the | 
master, is a bill of lading for the purposes of 
Bills of Lading Act, 1855 (c. 111), & the 
above sect. 

Parcels of goods were accepted in N. for 
delivery at S. to the shippers’ order, there 
being given to each shipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 


541. 





PART I. SECT. 9, SUB-SECT. 1.-—B. 
564 i. mia ites ee Court Act, 1861 
(ec, 10), 8. 6—-No breach of duty-— Con- 
tract with shippers imposing no obliga- 
tion on ship.}—Pltfs. agreed to pur- 
chase goods, the shippers to deliver ' 
same at an agreod point. The con- 
tract did not purport to be made by | 


of ladi 


& at thelr request a 


ENGLISH AND Emrire DicEest SUPPLEMENT. 


delivered. Resps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ in rem claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsees of bills of lading 
for non-delivery of goods agreed to be carried 
by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vessel of the same line. On affidavits sworn 
separately by pltfs., alleging that the goods 
were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder :— Held: (1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
in rem & the joinder of pltfs. convenient, the 
view of the full Bench of the Supreme Ct. 
that pltfs. could properly be joined under the 
rules locally applicable should not be inter- 
fered with.—MARLBOROUGH HILL, SHIP v. 
Cowan & Sons, [1921] 1 A. C. 444; 90 
L. J. P. C. 87; 124 L. T. 645; 37 T. L. R. 
190; 15 Asp. M. L. C. 163; 26 Com. Cas. 
12), P. C. 


| Annotation :—As to (1). Distd. Diamond Alkali Export 


Corpn. v. BD 


546. 


re 


Add. Annotation :—Refd. Marlborough Hill, 
Ship v. Cowan, [1921] 1 A. OC. 444. 


' 562. Add. Annotation :—Refd. The Sheaf Brook, 


[1926] P. 61. 


. Judicature (Consolidation) Act, 1925 (c. 49), 
ss. 22, 58 (2)—-Owner domiciled in England— 
Application to transfer action to King’s Bench 
Division.J—(1) Pitfs., as owners of cargo on 
board defts.’ ship, brought an action in 

ersonum in the Admlity. Div. for damages for 
breach of the contract of carriage Defts. 
were domiciled in England. On an applica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. :—Jleld: s. 58 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro- 
vided that the Div. bad no jurisdiction, & the 
action must be transferred to the King’s 
Bench Div. 


(2) The note to R.S. C., Ord. 49, r. 3, that the 


warrant to arrest the ship & her cargo | 
was issued :—Held 
having been shown to be “ 
or consignces or aseignees '* of the 

of the cargo, the ot. had no 
jurisdiction in the matter 
warrant of arrest should be set aside ; 
(2) the contract referred to in 

above sect. contemplated an 


qd) 


obligation.—LAVALLEE v. T 


('t. of Appeal cannot order a transfer without 
the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ct. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div. 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is to be transferred 
(ATKIN, L.J.).—THE SHEAF Brook, [1926] 
P. 61, 95 L. J. P.113; 184 L. T. 534; 17 
Asp. M. L. C. 14, C, A. 


{1923} Exch. C. R. 212.—CAN. 
64 ii. Goods shi. from 
.}-The see eA on the 


5 
i Canadian 
to cases of damage 
carried by ships into a Cana- 
' dian port, & does not extend to the 
' case of goods ship from Canada 


. the 
oO - 
& the 


Itfsa. not } 
62 owne»rs 
bill 





, & the | to 


or on behalf of the ship, but by the : to fore rts.— ABATTOIR 
shippere, with pltfs.,, who claimed tion on the part of the ship, Co. Bee (OWNERS), | 1923) 4 
damages for breach of contract fur contract sued on imposed no such p. L. R. 1196; [1923] ch. O, R. 
non-delivery, Ist .—CAN. 


18 


uE 4B, 217 


571. Add. Annotation :—Mentd. The Rosalind 
(1920), 90 L. J. P. 126. 


578. Add. Annotation :—Refd. The Wilhelmina, 
[1923} P. 112. 


579a. Ship injured in dock—-Dockowners repairing 
ship—in dock belonging to others.]—By the | 
negligence of pltfs.’ servants while engaged 
on work on a steamship in the Hornby Dock, | 
belonging to the Mersey Docks & Harbour | 
Board, the vessel & her cargo were damaged | 
by fire, & plitfs. were held liable in damages. ' 


Pitfs. sought to limit their liability under | 


M. 8. Act, 1900 (c. 32), s. 2, on the ground 
that they were the owners of a dry dock at 
Garston :—Held: the liability being in no 
way connected with the fact that pltfs. were 
dockowners, they were not entitled to a 
decree of limitation of liability.—Tur Crry 
OF EDINBURGH, [1921] P. 274; 90 L. J. P. 
304; 125 fl. T. 375; 37 T. L. R. 468; 15 
Asp. M. L. ©. 234, C. A. 
Annotations :—Distd. The huapehu (1926), 42 T. L. R. 708. 
Ex) ld. 8.8. Ruapehu r. Green & Siley Weir, [L927] A.C. 
wu Bede 


579b. 





——-.]—Pltfs., owners of a dry dock, 
sought to limit their liability under M. S. 
Act, 1900 (c. 32), s. 2, in resnect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pltfs.’ 
servants while the vessel was being repaired 
by them in the dry dock :—Held: while 
some limitation must be put upon the general 
language of the sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, i.e., the damage must be in some way 
connected with the ownership of the dock.— 
Tm Rvuaprrenv, [1927] P.47; 96 lL. J. P.18; 
136 L. VT. 1463; 42 VT. L. R. 7083 17 Asp. M. 
LC. L338, C. A.s affd. sub nom. RUAPEHU 
(OWRERS) 1. GREEN (R.& H.) & SILLEY WETR, 
Jarp., Tui RuapEenyv, [1927] A. C. 5283 96 
I. J.P. 990; 137 L. PR. 3533 48 TT. I R. 402; 
71 Sol. Jo 8303 32 Com. Cas. 323, He. Tl. 

Annotutions: Rekd, (:osse Millard r. Canadian Government 

Merchant Muarmne, Amenican Can Co. vr. Same, [L827) 2 
K. B. 432. Mentd. Buerger vr. New York Life Asece, 
(1927), 96 L.J.K.B 930. 

593. Citations :—For ‘36 . T. 361” read ‘6 

L. T. 361.”’ 


Rival salvors—Injunction to re- 
strain act on high seas.J|—In 1922 pltfs. 
fitted out an expedition to salve cargo from 
the wreck of a Dutch steamship which had 
sunk in 1916 in the North Sea in over one 
hundred feet of water. Pltfs. worked at 
the scene of the wreck whenever the weather 
& tides permitted during the summer of 
1922 & from Apr. to July, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival salvage co., arrived on the scene in 
a British ae aay ship, & by sending down 
their own divers & interfering with pltfs.’ 
diving operations, tried to secure possession 
of the wreck & cargo, & either prevent 
further work on the part of pltfs. or establish 
themselves with plitfs. in concurrent occupa- 


594b. 
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598. 
603. 
606. 


611. 


618. 


617. 
619. 


622. 


Vol. .—Admiralty. Cases 571650. 


tion :—Held: (1) an action in respect of 
injurious acts done on the high seas had always 
been within the jurisdiction of the High Ct. 
of Admlty.; (2) pltfs. were sufficiently in 
occupation of the wreck to oxclude third 
parties from interfering with the property ; 
(3) as defts.’ interference was high-handed & 
deliberate they would be restraincd until 
further order from doing any acts at or near 
the wreck whereby pltfs. might be prevented 
or hindered in the carrying on of their salvage 
operations..—THE TUBANTIA, [1924] P. 78; 
93 L. J. P. 148; 181 L. T. 570; 40 T. L. BR. 
335; 16 Asp. M. I. C. 346. 

After this case insert, ‘‘ Prize salvage, see 
Prize Law.” 

Add. Annotation :—Refd. Pyman S.8S. Co. v. 
Admiralty Comrs., [1919) 1 K. B. 49. 

Add. Annotations :—Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S8.S. Co. v. Ad- 
miralty Comrs., [1919] 1 K. B. 49. 

Add. Annotation :-—Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

Add. Annotations :—Consd. The Meandros, 
(1925] P. 61. Refd. Pyman SS. Co. v. 
Admiralty Comrs., [19019] 1 K. 13. 49. 

Add. Annotation :—Consd. Bradley v. New- 
som, [1919] A. C. 16. 

Add. Annotation ; —As to (1) Refd. Bradley 
v. Newsom, [1919] A. C. 16. 

Add, Annotation :—Refd. The TFT agernes, 
{1926] P. 185. 


648a. Ship not entitled to be registered as British 


ship —Ship under jurisdiction of Prize Court.} 
—A ship registered as a Uritish ship, & 
nominally owned by a duly registered 
British co., was in fact owned & controlled 
by the Llamburg-Amerika Line, of Ilamburg, 
which, in the person of its nominees, owned 
all the shares in the British co. & appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, & on July 28, 1916, the 
Prize Ct. pronuvunced her to have belonyed 
at the time of seizure to enemies of the 
Crown, & ordered ber to be detained by the 
marshal until further order. Meanwhile on 
Jan. 11, 1916, under Prize Ct. Rules, Ord. 29, 
the ship had been requisitioned by tho 
Lords Comrs. of the Admlty., & she remained 
in their possession. On Apr. 6, 1917, the 
writ in the present action was issued claiming 
a declaration under M.S. Acts, 1894 (c. 60), 
& 1906 (c. 48), that the ship was forfeited to 
the Crown on the ground that she was not 
entitled to be registered as a British ship :-— 
Held: as the Lords Comrs. of the Admlty. 
had merely temporary possession of the 
ship & had to return her into the custody of 
the Prize Ct. which had at some time to 
make a final decree cither of condemnation 
or release, the Admity. Ct. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement & 
sale, & the action must be dismissed.—THE 
Sr. Tupno, [1918] P. 174; 87 L. J. P. 105; 
84 T. L. R. 357; 62 Sol. Jo. 621. 


Add. Annotation: Generally, Mentd. The 
Stream Fisher, [1927] BP. 73. 


~ tte 


Se _- _ 


PART IL SECT. 11, SUB-SECT. 2.—B. | sonam.}—The first & most proper | HANSEN, (1919)S.0.154; 56Sc.L. R. 
remedy for the recovery of salvage | 100.—SCOT. 
6081. Action in rem-——Or in per- | 1s in rem.—HaTron v. AKT. DURBAN 


19 


6841. lrceptton 


Cases 650a—701. 


650a. ——  Injunction.] — Tue Tunaxtia, No. 


‘ 694b. ante. 


Part II]—Present and Former Practice of the Ad 


Division of the Hi 


Exguisn axp Emrirrk Digest SUPPLEMENT, 


'650b. Res under jurisdiction of 


TuE St. TUDNO, No. 648a, ante. 


miralty 


gh. Court of Justice and of Courts 


other than English County and local Courts. 


by 2. S. C., Ord. 8, r. 1, if, but for the ex- 
tension of time, the claim would be barred 
by a statute of limitation. But. inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
s. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, & if, under 
the circumstances, the ct. would give leave 
{o issue a writ notwithstanding the lapse of 
two years, the ct. will alow an catension of 
time for the renewal of a writ, the time for 
the renewal of which has expired. —THeE 
ESPANOLETO, [1Q20] P. 228: 90 L. J.P. 82: 
126 7. T. 121; 386 TT. 1. R. 55450 15 Asp 

M. 1... C. 287 


668b. — — Motion to set aside— Facts in dispute.]} 


-- In an action 1 rem for damage by collision 
defts. moved to set aside the writ & all 
subsequent proceedings on the ground that 
their vessel at the time of the collision was 
under requisition to, A in the sole control & 
possession of, the United States Navy De- 
vmriiynent, & that accordingly no maritime 
ien attached to her. Pitfs. did not admit 
the facts set out in defts.” affidavit in support 
of the motion :- J/eld: the facts being in dis- 
pute the ct. could not try the issue on motion 
by affidavit & the motion must be dismissed, 


PART Il. SECT. 16. 
fo gurisdaction-— 


{ 


700a. Right to arrest—Ship under requisition.] 


Maritime Conventions Act, 1911 (c. 57), s. 8.] 
—TnE ESPANOLETO, No. 668a, arte. 





Pltfs.? steamship & defts.’ steamship, the 
I0., collided in Sept. 1917. The L.L. was 
at the time under requisition :- J/eld s there 
could be no eflective arrest of the vessel 
while she was under requisition. —TH1 LAKGO 
LAW (1920), 128 1. T. 560; 15 Asp. M. L. C. 
101, 


700b. —-— Ship seized under writ of fleri facias.]— 


701. 


te the amount claimed :—IHeld : 
et. might direct measures to be taken 


A foreign ship was seized under a shcriff’s 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the ship was 
arrested by the Admlty. marshal in an action 
an rem for necessaries. Various other writs 
an rem were issucd against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to ctfect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
aunts :--Held: the fact that the sherifl was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
an rem.— THe JAMES W. ELWELL, [1921] P. 
sol; 90 L. J.P. 1825 37 T. LL. R. 178. 
Add. Annotation :-- Consd. The James W. 
Elwell, [1921] P. 3s1. 


the proceedings amended in accordance 


therewith.— EVANS. COLEMAN & Evans, 


Prize Cc urt)— 


Made after trial | - An objection to the 
jurisdiction will held) good even if 
made after the trint-- Srach ov. Tur 
Bakur Lreoronrp (1919), 18 Each. 
O. R. 325.— CAN. 


PART Il. SECr 1: SUBLSECT 1.— 

668 i. Amendment-——Tnucrease of 
amount.)—Vitfs. claimed $4,000 dam- 
ages, by reason of a collision between 
ono of their barger & the 2B. The 4B. 
war arrested & the bal fixed at $4,000, 
the then estimated cost of repairs. 
Before the trial of the action, it was 
found that the actual cost of the 





to do full justice to pitfe.. & to that 
end permit the amendment.—HAaLu 
CoaL Co. «. Tuk Barusona, (1023) 
Kach. C. R. 128.—CAN. 


673 i. Purtics—Jvinder of plaintiffs 
—Ajler judgment.}—In the course of 
a trial in the Adimlty. Ct. plitf. was 
allowed to amend by adding a party 
pitf., but failed to amend formally 


surauant to tho order & ontered the 


ormal judgment witb on! the 
original pltf. named therein, pm- 
ceeded to asgacss damages before the 
registrar :—Held: in the circum- 
stances pitf. had not elected to abandon 


Lrp. vw. THE ROMAN PRINCK, [1024] 
3D. L.R. 95; [1924] Exch. C. R. 133; 
eau W. R. 465; 34 B.C. R. 155.— 


PART III. ata 1, SUB-SECT. 2.— 


701 iii. Creduor’s action— Claim 
for building, equipping or repatring. }— 
Ar soon as a creditor finds a ship wmder 
arrest of the ct., he may bring his 





' action for, & the Adnity. Ct. acquires 


immediate & irrevocable jurisdiction 
over, apy claim for pe: equipping 
or repairing the ship. That jurisdic 


repairs amounted to $5,612.94. Pltfa. 
moved to amend their writ. by adding 


-~ 


» the order for amendment & should be 
+ allowed to have the judgment & prior 


20 


tion is established without the litigant 
having to show that the original 


706. 


Add. Annotations :—Generally, Mentd. The 
Crimdon (1918), 35 T. L. R. 81; The Porto 
Alexandre (1919), 89 L. J. P. 97. 


706a. Re-arrest—Damage in excess of bajl— 


715. 


742. 


Second action—Right to bring action in 
personam.|—In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel & the limit of their 
liability according to French law. In the 
Admity. Ct. both pltfs.’ & defts.’ vessels were 
held to blame, but the Ct. of Appeal held 
defts.’ vessel alone to blame & this decision 
was upheld by the House of Lords. The 
£100,000 being insufficient to satisfy pltfs.’ 
judgment, pltfs. who admitted that qud 
damages they could not recover more than 
the £100,000, threatened to arrest defts.’ 
vessel in respect of interest & costs ; & under 
protest, defts. provided bail in a further sum 
to avoid arrest :—-Iield: having received 
bail in the full value of defts.’ vessel, pltfs. 
could not arrest her in rem, but could proceed 


in personam, & were entitled to a declaration 
dunt *¢hra 


elrvirrt hak onl al an ww0n werent at tntameacwt 


213; 91 J. P. 196; 127 L. T. 49t; 38 
T. L. R. 566; 16 Asp. M. 1. C. 13. 


Add. Annotation: - Mentd. The St. George, 
[1926] P. 217. 

Add. Annotation : -Refd. Vhe Joannis Vatis 
(No. 2), [1922] P. 218. 

Consd. The Joannis Vatis 


746. .{dd. Annotation : 
(No. 2), [1922] P. 213. 
760. Add. Annotation :—Refd. Melanic S.S. v. San 


action 


Onofre 8.8., [1925] A. C. 216. 


under which the ship was 


! 


764. 
766. 


766a. 


780. 


780a. 


Vol. I1.—Admiralty. Cases 706—780b. 


Add. Annotation :—Refd. The Annette, The 
Dora, [1919] P. 105. 

Add. Annotation :—Mentd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

Waiver of right to plead Maritime Con- 
ventions Act, 1911 (c. 57), s. 8.]|—LBy entering 
an unconditional appearance to a writ issued 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Act in 
their defence & raising it at the trial of the 
action.—TiHt LLANDOVERY OASTLE, [1920] 
P.119; 891.7 P. 141; 124 L. T. 3833 15 
Asp. M. L. C. 153. 

Effect of Maritime Conventions Act, 1911 
(c. 57), see, generally, SuUIPPING. 


Add. Annotation :---Refd. The Consul Olsson, 
[1920] P. 438. 

—-- -—-.]---Tyit SAN ONOFRE, No. 
780b, post. 








780b. —-— - -— Effect of contractual arrangement 


permit the issue of a warrant for the 


between owner & charterer.] — (1) The 
Admlty. marshal appraised a salved steam- 
PeIOOStl. On. 


at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to tine charterers at 
a low rate of lure in 1914 for a period which 
did not) expire until 1930, was less than 
£160,000 :—/leld : for purposes of appraise- 
ment of a salved vessel contractual arrange- 
nents between the owners & charterers are 
nnmaterial, & the marshal’s valuation was 
properly arrived at & was based on the right 
principle. 

(2) The gencral rule is that an appraise- 


the ship,’’ was ian fact only a part of 


arrested must eventually succeed, & 
notwithstanding that the arrest was 
Inade without particulars being given 
to prove without doubt the status of 
pitt. in that original action.—ERInsLN 
BRoTiers t«. Tits Marne Lear (1922), 





67 D L RR. 261; [2922] 3 W. W. R. 
41.—CAN. 
701 iv. ee pairs continued after 


@arrest,J—Resps. contracted with the 
owner Of a ship to do certain repairs, 
& it was delivered to them for the 
purpose. When the repairs were going 
ou the ship was arrested at the suit of 
appits., who claimed for earlier repairs 
& necessaries. After the arrest the 
ship was left in the actual possession 
of vesps., who continued to do the 
repair work contracted for without 
the sanction of the ct. but in good 
faith :—Held: resps. should have 
priority for repairs made after the 
arrest so far as the selling value of the 
ship was thereby increased.—Mon- 
TREAL DRY Docks & SHIv REPAIRING 
Co, LTp v. HALIFAX SHIPYARDS, LTD., 
(1920) 3 W.W. R. 25; 5t In. L. RR. 
185; 608. C. R. 359.—CAN., 

d. Iiead now ‘' 706a i.’’ 

706a i. Mistake in sum 
claamed—Cost of repairs earceeding eati- 
mate.}-—Pitfs. claimed $1,000 damager, 
by reason of a colluion between one of 
their barges & the B. The B. was 
arrested & the bail fixed at $41,000, the 
then estimated cost of repair. Before 
the trial of the action, it was found that 
the actual cost of the repairs amounted 
to $5,512.94. Pitts. moved to amend 
their writ by adding to the amount 
claimed & fur the iosue of @ warrant 
to re-arrest the &8.:—Held: the ct. 
infght direct measures to be taken to 
do full justice to pltfs., & to thut end 








— 


re-urrest of the ship, but with costs of 
the motion & of the re-arrest against 
pltfs —HabLL Coan Co. «1. TH, BAYt- 
SONA, (1923) Eveh. C. Re. 12s.- CAN. 


706a iii. Disinissal of clatin 
Sor salvage —.Appeal.J—-Wheire w clatim 
for salvage against o ship has been 
diginissed, there is no general right, mn 
case of appeal, to hold the bail bond o1 
“== ity canccHNation to re-arrest the 
ship, nor will such right be granted 
without good reason therefor, such 
as that it appears to the et. that the 
ship will not be within the jurtsdictiou 
fo answer the appeal should it) vo 
against it —Trm FrRerya vt. Tun R.S 
(1921), 63 DL. RL 68735 21 Exch. CR. 
147: so B CGC. BR. 182; [1921) 2 
W. W. KK. 749.--CAN. 


sp. Atlachmern to found jurisdiction ~ 
Both parties dominted outside jpuris- 
diction—ltes within  jurriadiction.)— 
Where a co. alleged that it antended to 
bring an Admity action we 70m for 
damage orcasioned tolts veese] through 
the negheent handing of resp. co 
whilst in the territonal waters of the 
Union, & it appeared that boM™ the 
cos. were domiciled outside the Union, 
the attachment of the vessel was 
ordered, such order to be suspended on 
security beng provided in an amount 
greater than the sum clatmed : 
damages.—S.S. KERATOS v. S.S, 
FABIAN, [1921] C. P. D, 148.—S. AF. 


PART III. eae 1, SUB-SECT. 2.— 


st. Afala fide arrcest— Abuse of proccss 
of courl—Rughts of other clarmants.j— A 
ship was arrested atthe sult ofamember 
of a firm. His independent claim for 
wages as a “ ship’s carpenter on board 


21 


—— eee 





lass firin’s Claim, A tminediately after 
the clap was arrested his firm ’s action 
was tustituted: Held: these facts rx 
Obviously disclosed amala fides & uy 
abuse of the process ot the et. that the 
aticet could be viewed as a sham 
proceeding & as not having any legal 
existenec us regards the firm, but other 
Claimants could support them suits on 
its cxistence in tact, because in food 
faith they instituted them suts iy... n 
upon the records of the ct. whieh on 
their face showed that its Jurisdiction 
eould beins shed. IMRIKSIEN Bho LIPERS 
vie MAPLE Lear, (192s) 4 9. b. . 
20] 5 [1923] Mach. a. R39: BP BCL RR. 
4135 [1925] 1 W. W. R 76.— CAN. 


PART III. SECT. 1, SUB-SECT. 3. 


Big Court unthout pursdu - 
tion J—In the absence of jurisdiction 
Caisting by law, tho Gling of an appear- 
ance & the giving of bail by deft. do 
not give jurisdiction to the ct. in ou 
proceeding en roan, Jursdiction is pot 
nh mutter of procedure & cannot be 
flerived froin the consent of parties.— 
MULVIy vw. THe BAKGH N&OSHO (1919), 
or CGC. R. 1; 47D. I RR. 437.— 


A, 


@ il. J—-A mere 
technical objection to an informality 
or irregularity ino procedure may be 
walved by appearance, by the giving 
of bail or by taking a step in the 
action; but if, in fuct, the ct. has no 
jurisdiction over the subject-matter 
of the claim, no delay on the part of 
deft. & no step in the action taken by 
him ean give the ct. jurisdiction.— 
HARRIS ABATYTOIR Co. v. ALEDO 
(OWNERS), (1923) 4 D. L. RR. 1196, 
{1923} Exch. C. R 217.—CAN. 


— 








Cases 780b—810. ENGLISH AND EMPIRE 


ment by the marshal is conclusive, & it is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisement 
will be allowed.—THE SAN ONOFRE, [1917] 
P. 96; 861. J. P. 103; 116 L. T. 800; 14 
Asp. M. L. C. 74. 

Si aad :—As to (2) Consd. The Consul Olsson, [1920] P. 

781a. Nature of ball.)—Tne Borre, No. 781b, 

post. 


781b. Undertaking to put in bail—Afterwards with- 
drawn—Effect of subsequent arrest of vessel.) 
—On June 22, 1920, defts.’ solrs. gave an 
undertaking to enter an appearance & put 
in bail in respect of a writ in rem claiming 
damages in respect of loss by collision. In 
consequence defts.’ vessel was not arrested. 
On Feb. 17, 1921, defts.’ solrs. wrote to 
pitts.” solra. that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for bail was withdrawn, 
& that, as the vessel was within the juris- 
diction of the ct., pltts. could arrest her. 
Pitfs.’ solrs. arrested the vessel, but wrote 
to detts.’ solrs. that they reserved all their | 
clients’ rights under the undertaking for 
bail, On Mar. 16, 1921, the vessel was 
pure as being at that time of a value of 
£600.) Defts. provided bail in that sum & 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, 
pursuant to their undertaking. It appeared 
that in June, 1920, the value of the vessel 
wis much in excess of £600, & pltfs. estimated 
her value at £41,500: —#eld: (1) the under- 
taking to give bail could not be withdrawn 
by substituting the vessel for the bail; (2) 
pitfs. had not waived their rights under the 
undertaking by arresting the vessel; (3) 
defts.” solrs. must complete their undertakin 
by putting in bail to the value of the vesse 
as on June 22, 1920; (4) nature of bail dis- 
cussed.— THe Borke, [1921] FP. 390; 91 
avd. P13 125 1. T. 5763; 37 T. lL. R. 
668 ; 565 Sol Jo. 715; 15 Asp. M. L. C. $34. 
When value of ship ascertained.]— 
THR Borke, No. 781b, ante. 


78id. Liability limited to amount of bail—No | 
second action if ball insufficient—Action in 
personam — For interest & costs.) — THE | 
JOANNIS VaTis (No. 2). No. 706a, ale. 


781e. Benefit of bail—Action in name of cargo 
owners—-Some owners not joining in pro- 
ceedings.|—The steamships iV. & J. came | 
into collision & the IW”. & her cargo eo 
damayed. Before the issue of the writ an 
undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the 
owners of the J. The writ was in the names 
of ‘* The owners of the steainship WW’. & cargo 
v. the owners of the stcarhship J.,’" but at 
that time no authority from any of the cargo 
owners had been recelved. While the litiga- 
tion was proceeding the owners of the WW’. | 
asked the various underwriters on the cargo, 
subrogated to the rights of the respective 
cargo owners, to join in the proceedings 
or share in the costs. Some assented & 
some declined. The litigation proceeded to 
the House of Lords, where the J. was held 
alone to blume. The sum of $100,000 being 
insufficient to satisfy all the claims, the 
owners of the I’. contended that having sued 
aft owners of the ship & bailees of the cargo | 


| 








7816. 














DIgEsT SUPPLEMENT. 


they were entitled to receive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amount of their 
own damage as shipowners in priority to 
all other claimants, & that the non-assenting 
cargo owners had no right to share in the 
fund :—Held: (1) although, as bailees of 
the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
pda of cargo for their share; (2) it was 
he duty of the ct., when the bail was re- 
covered, to see that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution.— 
THE JOANNIS VaTris, [1922] P. 92; 91 
L. J. P. 182; 126 L. T. 718; 15 Asp. M. L. C. 
506, C. A. 

Several salvage actions.|—A vessel 
which had stranded on rocks & sustained 
heavy damage got off with the assistance of 
various salvors & was placed in dock for 
temporary repairs. In respect of these ser- 
vices various salvage actions & an action by 
the ship repairers for salvage &/or necessaries 
were instituted. No defence was put in, but 
in the first. action an appearance was entered 
& an undertaking given to put in bail for 
ship, cargo & freight in the sum of £1,000. 
The cargo & freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed & dispersed. After 
s0me temporary repairs had been effected 
the vessel was sold by the marshal. She only 
realised £889 :—Held: tbe bail for cargo & 
freight did not constitute a fund in which all 
the salvors could share; the undertaking 
was given in one action only, & pltfs. in that 


action, in which the total values were £1,217, 
€ e) 
could treat a of £1,000 as bail representing 


the cargo & freight.—THE RUSSLAND, [1924] 


781f. 





P. 65; 93 L. J. P. 183; 180 L. T. 763, 40 
T. L. R. 232; 68 Sol. Jo. 324; 16 Asp. 
M. L. C. 288. 


781g. Amount of bail—Value of ship & freight — 
Limit of Hability—Facts disputed by plaintiffs.] 
—If, in an action of damage by collision, the 
amount for which the action is brought 
exceeds the statutory limit provided by 
M. S. Act, 1894 (c. 60), s. 503, deft. ship- 
owners on filing an affidavit in the damage 
action stating the tonnage of their ship & 
that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. But if pltfs. dispute the facts on 
which the right to limit liability depends, 
bail must be given to the full value of defts.’ 
ship.—THE CHARLOTTE, [1920] P. 78; 89 
L. J. P. 62; 123 L. T. 685; 36 T. L. R. 204 ; 
64 Sol. Jo. 276; 15 Asp. M. L. C. 98. 
Add. Annotation :—Refd. The Consul Olsson, 
{1920} P. 48. 

Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 
808. Add. Annotation :—Consd. The Joannis Vatis 

(No. 2), {1922} P. 218. 
810. Add. Annotation :—Mentd. The San Onofre, 
[1922] P. 243. 


796. 


806. 
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829. Add. Annoiation :—As to (1) Distd. Bradley 
v. Newsom, [1919] A. ©. 16. 

834. Add. Annotation :—As to (1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 

Add. Annotations :—As to (1) Refd. Swedish | 
Central Ry. v. Thompson, {1924] 2 K. B. 255. 
As to (2) Refd. New York Life Insce. v. 
Public Trustee, [1924] 2 Ch. 101. 


Add. Annotations :—Refd. The Fagernes, 
[1926}) P. 185. Mentd. The Clan Sutherland 
(1918), 88 L. J. P. 26. 
Add. Annotation :—Refd. 
[1926] P. 185. 

Add. Annotation :—Refd. 
[1926] P. 185. 

Add. Annotation :—As to (2) Refd. Johnson 
v. Taylor, [1920] A. C. 144. 

Add. Annotation :—Refd. The Creteforest, 
[1920] P. 111. 

Add. Annotation :—Refd. The Creteforest, 
{1920} P. 111. 


Add. Annotation :—Refd. The Cretcforest, 
[1920] P. 111. 


— ——.J—THki Suear Brook, No. 
565a, ante. 


876a. Transfer by Court of Appeal—Necessity for | 
consent of presidents of both Divisions.]|— 
THit SHEAF BROOK, No. 56a, ante. 


Add. Annotations :—Mentd. The James W. 
Elwell, [1921] BP. 351; Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345; The 
Stream Fisher, (1927| P. 73. 

Add. Annotation :—As to (1) & (2) Consd. 
The El Oso (1925), 133 L. T. 269. 


Add. Annotation:—As to (1) & (2) Expld. 
The El Oso (1925), 133 L. T. 269. 

Add. Annotation :—Refd. The El Oso (1925), | 
133 L. T. 269. 


Action between parties whose vessels 
have not been in collision with each other. |— 
Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring preliminary acts under Kh. 8S. C., 
Ord. 19, r. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communication 
between the solrs. which commonly takes 
place in adwuilty. cases, & that the solrs. 
should ascertain whether the parties are 
ready to file preliminary acts under Ord. 19, 
r. 28. If both parties are not ready to deliver 

reliminary acts, or one of them declares 
imself unable or unwilling, then the matter 
should be raised by summons. If in such a 
case an order is made for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not been 
in collision filing a blank preliminary act.— 
THE Ev Oso (1925), 183 L. T. 269; 16 

Asp. M. L. C. 530. 
sole nee pads :—Consd. Tho Carlston & The Balcombe, [1926] 


837. 








839. 
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840. The Fagernes, 





842. The Fagernes, | 


843. 
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857. 





864. 
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885. 


890. 
892. 
893. 
894a. 
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804b. Who entitled to — Co-defendant.] — A col- 


PART III. SECT. 5, SUB-SECT. 1. PART Ill. SECT. 8, 

an. Object.}—The object of a prelimt- 998 ii. 
nary act is to obtain a statement recealtu 
facto of the circumstances, to prevent 
parties shaping their case to meet the 
one put forward by the other at trial.— 
Ls Branc oc. THE EMILIEN BURKE 
Nala a Exch. C. R. 24; 46D L. R. 


| 





amcndment of clavrm 


| 
| 
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916. 
936. 


Kejection of tender— 
Acraptane of tnereused tender after 


action for salvage services, pitf. claimed 
$20,000 & in his statement of cluim 
ouch amount of salvage romunerution 
as to the ct. might seem meet. 
defence wus delivered on Mar. 17, when 


Vol. I.—-Admiralty. Cases 829—969a. 


lision took place between the C. & the B., & 
subsequently the C. collided with pltfs.’ 
vessel. Pitfs. issued a writ in rem against 
the owners of the C., & the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the B., 
& plitfs. added the owners of the B. as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the 3B. 
should forthwith file a preliminary act :— 
Heid: (1) the only parties entitled as against 
second defts. to a preliminary act were pltfs., 
& they would be so entitled when they had 
filed a preliminary act against second defts. ; 
first defts. were not entitled to require 
second defts. to file a preliminary act unless 
they chose to become pltts. & issue a writ 
against second defts, & the order must be 
set aside ; (2) if it were a matter of discretion, 
the guiding principle, that) of mutuality, 
would be infringed by the order made, as 
second defts. would be bound by a prelitninary 
act which they had filed, & the parties at 
whose instance it had been filed would not 
be bound, as against second defts., by the 
judgment in the present action.—Tun CARL- 
STON, THE BALCOMBE, [J02Z6] PP. 82; 95 
L.J.P.51; 1384 L. 7. 766; 42 T. LR. 312: 
17 Asp. M. L. C. 33. 
Course & speed of vessel.] —In cases of 
collisions between ships at anchor it) is not 
sufficient in answer to par. 7 of the pre- 
liminary act, which asks the course & speed 
of the vessel when the other was first seen, 
to reply “ at anchor.” The heading of the 
vessel should also be given. Tui MAckOOoM 
(1927), 137 Ja VT. 4185 TL Sol. Jo. 172. 
Add. Arnnotation:—As to (1) Distd. The 
ioe vu. Admiralty (1021), 66 Sol. Jo. 
83. 
Add. Annotation: Distd. Mhe Woodarra v. 
Adiniralty (1921), 66 Sol. Jo. 183. 
Add. Citalion: on appeal (1553), 8 Moo 
P.O. CG 482, PLC. 
Add. Annotation : ~Mentd. The Refrigerant, 
{1926] P. 130. 
Add. Annotation :-- Refd. 
(1922), 02 L. J. P. 17. 


969. Add. Annolalion :—Refd. The 
[1924] P. 131. 

Action stayed, discontinued or dis- 
missed—Counterclaim raised in correspond~ 
ence.J|—A notice of counterclaim contained 
in correspondence passing between plitf.’s d& 
deft.’s solrs. is not sufficient to “ set up” a 
counterclaim within R. S. C., Crd. 2), r. 16, 
so that the counterclaim may be proceeded 
with if pltf.’s action is stayed, discontinued 
or disinissed. 

The counterclaim must at least be set up 
by some proceeding which is cither directed 
by or recognised by the ruJes & in respect of 
which there is a record on the files of the ct.— 
THE SAXICAVA, [1924] P. 131; 951. J.P. 66 ; 
131 L. T. 342; 40 T. L. R. 334; 68 Sol. Jo. 
666; 16 Asp. M. L. O. 324, C. A. 


| 
| 





897a. 


908. 


939. 


952. The San Onofre 


Saxicava, 


969a. 





deft. paid into ct. $2,000 & tendered 
it to pitf., whe rejected it. Pitt. at the 
trlul applied for leaye to amend to seb 
up on additional claim. Tho amend- 
ment was made, & deft. tacreased his 
tonder to $4,000, which was uccepted : 
—Hleld: (1) deft. should in any event 
have the costs of & consequent upon 
the amendment granted at the trial; 
(2) as to the accopted tender, the in- 


SUB-SECT. 2.— A. 
at trial.}—In an 


The 


| 


Cases 10011114a. 


1027a. - -- - 


1029. Add. 


1046. Add. Annotation :—-Refd. ‘Ihe Shropshire 
1047a. - - 


1001. Add. Annotation :—Refd. The Crcetcforest, 
1028. Add. Annotations :—Apld. Ie Bjornstad & 


(re20) P. 11). 
| 
{ 


Ouse Shipping Co., [1924] 2 K. B. 673. 
Refd. The Tervacte (1922), 128 1. T. 176; 
Duff Development Co. v. Kelantan Govern- 


ment, [1923] 1 Ch. 385; Duff Development 1062a. 


Co. t Kelantan Government, [1924] A. C. ' 
TUL . 
~- ---~.J—-Pitfs.’? & defts.” vessels 
came into collision & both received damage. 
Pitfs. brought an action a rem against ' 
defts., “the owners of the steamship NW.” 
Defts. counterclaimed, & applied to pltfe. for 
security to answer the counterclaim. Security 
was given, but on pitfs. making a similar 
application defts. refused to give security 
on the ground that the N. was owned by the 
French Govt., & was not subject. to arrest :— 
Heid: the ct. had no power to order security 
to be given or, in default) thereof, to stay 
defts.” counterclaim. —THE NEPTUNE, [1919] 
P.173; S81. J.P. 08. 

Annotation -—Mentd. The 
Arrow, [1023] P. 220. 


Sylvan | 


1082. Add. Annolation : —-Refd. The Jownanis Vatis 


(No. 2), [1922] P. 213. 


1042. Add. Annotations :- Mentd. The Porto Alex- 


andre (1919), S93. J. VP. 073; Aksionairnove 
Obschestvo A. M. Luther v. Sagor, 11921] 
I oK. B. 4563) Dulf Development Co. +. 
Kelantan Government, [1023] 1 Ch. 385 ; 
Compania Mercantil Argentina vr. United 
States Shipping Board (1921), 98 1. J. K. 3B. 
816; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


(1022), 127 1. T.. 487. 

For disposing fairly of cause—For 
saving costs.|——The owners of the steamship | 
N.. one of two ships found jointly to blame 
Inca collision action, Limited their Habilitv & 
paid the amount into et. Claims against the 
fjund were in due course filed by the owners 
of the MN. & the owners of the other ship, the 
S.. & also by the owners of cargo on the S. 
The same solrs. presented the clauns on 
behalf of the owners of both slups. The 
owners of cargo on the S., who were not 
parties to the collision action, then sought 
Jeave to administer four interrogatories to 
the owners of the SS. Nos. J & 2 asked 
Whether there had been, an between the 
owners of the two ships, a mutual abandon- 
ment oof claim or ai settlement on other 
ferms. No. 8 inquired whether there Jad 
been any assignment of the claim of the 
owners, master, & crew of the S.; & No. 4 


ashed by whom the particular solrs. were : 1114a. 


instructed to present the claim of the owners 
of the S20 Phe registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3. & 4. On appeal by ' 


1114. Add. 


ENGLISH AND EmpiRE Dicksr SUPPLEMENT. 


both sides :—Held: the first three interro- 
gatories were neccessary cither for disposing 
fairly of the cause or matter or for saving 
costs, within It. S. C., Ord. 31, r. 2, & must be 
allowed. No. 4 was not pressed.—THE 
NEDENES (1921), 41 T. L. R. 243. 
Confidential report by master.|— 
Defts., the Port of London Authority, 
arranged with their underwriters that, in all 
cases of claims for collision in which their 
vessels were concerned, the management of 
the claim should be put in the hands of cer- 
tain solrs. Defts. directed that a report on a 
printed form headed ‘‘ Confidential report for 
the information of the <Authority’s  solr.’’ 
should be made by the master of the vessel. 
The report was subsequently passed through 
various departments in defts.’ offices until it 
reached the solr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional conduct. A report was made in these 
circumstances by the master of a vessel 
belonging to defts. in respect of a collision 
with pltfs.’? vessel. DPltfs. claimed to have 
this report produced to them :—Jield: the 
report having been obtained for the solr., In 
the sense of being procured as materials upon 
Which professional advice should be taken 
In proceedings pending or threatened or 
anticipated. it was privileged from production. 
--Trs Hoprvir No. 13, [1925] P. 523; 94 
le. J.P. 453 132 1.7. 736; 41 7T. L. R. 189 ; 
16 Asp. M. I. C. 4738, D.C. 








Annotation :— Distd. The City of Baroda (1926), 131 L. T. 


oth. 


1062b. —- - Officers’ reports.]—VItfs. claimed for 


short delivery of certain parcels of bristles, 
mn respect of which they were holders of bills 
of lauding, loaded at Shanghai upon defts.’ 
steamship. Defts. denied hability alleging 
that the loss was due to pilferage by an 
organised band of thieves. Defts. had called 
for reports from the first, second, third, & 
fourth officers of the steamer, in order to 
investigate the question of the management 
of the vessel & the conduct of their officers 
in the prevention of theft, which reports 
were mm due course obtained through defts.’ 
agents in China. Defts. claimed that these 
reports were privileged from discovery : 
Held: (1) the reports were not privileged. 
(2) Observations upon the form & contents 
of an affidavit) claiming prvilege from dis- 
covery for deponent’s documents.—THE CITY 
OF BaRrova (1926), 134 L. T. 576; 70 Sol. Jo. 
10413; 17 Asp. M. L. C. 27. 

Annotation :— Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 06 L. J.P. 145. 

Damage due to collision.} —In an 
action of damage by collision the onus of 
proving that damage directly flows from 
deft.’s neghgence causing the collision is on 








creased tender must bo regarded as | 


having been made AQ aecepted on 
Mar, 17, & all the costs subsequent to 
that tender should be borne by plitf. : 
(3) tho circumstances were pot quite 
sulticieont to deprive pltf. of costs before 
tender.--THke PASCHENA «. THB GQRIFP, 
(1925) 2 WoW. a. O76.- CAN. 


PART III. SECT. 9, SUB-SECT. 1. 

sb, Plaintiff resident out ofjurisdiction 
— Foreiva ship. |---Where plitfisresident 
out of the Juriediction & his ship is a 
foreign one, security for costa may be 


{ 


the action & though the delaying in 
upplying therefor is unaccounted for, 
in the absence of any prejudice to the 
other side occasioned by such delav.-—— 
WRANGELL @. THE STEEL SCILNTIST, 
11924) 3 0D. L. R493 [1924] Kxeh. CR. 
136; 2 W.W. RR. 493; 34 B.C. RR. 
114.—CAN. 


PART III. sett 10, SUB-SECT. 1.— 

sc. Araminationfor discovrery—- Tn lic 
of wlerragatorics— When ordered—U' se 
of.)—While an examination for dis- 


* ordered, oven at an advanced stage of | covery may be ordered by the judge 
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as a matter of convenience, in place of 
the delivery of interrogatories, especi- 
wily where the opposite party is in 
ignorance of the facts, such eramina- 
tion cannot be read as evidence at the 
trial.—PoINT ANNE QUARRIES t. 5.S, 
M. F. WHALEN (1921), 68 D. L. R. 
627; 20 Exch. C. R. 483.—CAN. 


PART Ill. SECT. 11, SUB-SECT. 1. 
sd. Proof of claim—Righi to proceed cx 


purte—Ordcr for sale of res.J—PAUL r. 
THE AMY TURNER, [1922] V L. KR. 


’ 7 4 0.—AUS., 


PART III. SECT. 14, SUB-SECT. 3.~— A. 
sf. Manuscript notes meade by muster.) 


sk. Salvage 
master f& crew.J—It is proper to have 
the master & crew before the ct. in an 
action for salvage.—JOHNSON & Mac- 


pltf.; & the dicta in The Mellona (1847). 8 
Wm. Rob. 7, 13; Whe Pensher (1857), Sw. 
211, & similar cases, to the effect that where 
damage follows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft. proves the contrary, must 
not be taken as laying down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 


damage, stranding, so obviously followed on 


the collision that it} primd facie was to be 
regarded as a consequence of the neghgence 
causing the collision.—Tum Parupina, [1925] 
P.40; 1382 1. T. 7243 16 Asp. M. 1. C. 453, 
C. Al; affd. sub nom. S.S. SINGLETON 
ABBEY v. S.S. PALUDINA, [1927] A. C. 16; 
17 Asp. M. L. (. 217, WE. 1. 


1119. Add. Annotation :— Mentd. Melanie S.S. +. 


San Onofre S.8., [1925] A. C. 246. 


1152a. Log of defendants’ vessel—-Right of plaintiffs 


to put in—After admission of facts by de- 
fendants.)—Defts. to an action of salvage by 
their defence admutted that all pltfs. had 
rendered salvage services & that the allega- 
tions of the facts of such services set out in 
the respective statements of clam were in 
substance correct, but they denied that the 
Various inferences sought to be drawn from 
those facts were accurate or well founded, 
& that their vessel was ever in any real 
danger. They also pleaded certain soundings 
which diflcred from those pleaded by certain 
of pitts. Pitfs. by their reply joined issue 
upon the defence save in so far as the same 
consisted of admissions: /leld : pltis. were 
entitled to putin the logs ot defts.’ vessel with 
a view to proving that the ship was in real 
danger, & also a graphic representation of the 
soundings based on sketches im delts.’ log, 
but not to call evidence as to the facets, eq. 
the diusplacement of certain tugs. THE 
Woonarna (1921), 38 T. LL. R. 160; > 66 Sol. 
Jo. 183. 


1152b. Oral evidence dispensed with— Salvage— 


Amount in dispute small—Discretion of 
court.:—In a case where salvage services 
had been requisitioned & the amount in 
dispute was small, by agreement the case was 
tried on the pleadings & statements of the 
Witnesses, no oral evidence being called & the 
attendance of the Ilder Brethren being dis- 
pensed with :—Jleld: the course taken was 
a mode of procedure us ful to the shipping 
world, & one for which the ct. would ecn- 


' 1198b. ./ 


avoided the aceident. 
for damages by the Je. agaist the Al. 


1196. Add. 


1198a. 


fnrotation ° 
QGwuers), (L927) A Co bdo 


1199. Add. 


1201. .tdd. 


Jn an action 


Vol. I.—Admiralty. Cases 1114a—1206. 


deavour to give proper facilities, the power 
of the ct. being, of course, diseretionary.— 
THe River Fisuer (1923), 839 T. LL. tt. 
233. 


1167. Before this case insert‘ See, further, Lvi- 


DENCE, Vol. XXII., p. OF.’ 


Annotations : — Refd. Australia 
(Owners) v. Nautilus (Owners), ‘The Australia 
(1926), 95 L. J. P. 115. Mentd. S.S. Mendip 
Range v. Radcliffe, [1921] 1 A. C. 556. 


Between assessors advising lower 
court & appellate court—-Duty of appellate 
court.} —-In a case in which there has been a 
difference of opmion between the nautical 
assessors advising the respective cts., the Ct. 
of Appeal is not bound to pay more attention 
to the opmion of its own assessors than to 
that of those who advised the et. below. 
The assessors occupy much the same position 
as do shilled witnesses, & if they differ the et. 
must make its own choiree. In every ease the 
responsibility is with the et. which has to 
mmake up ws mind alike on questions of 
nautical shill & on the value of the advice 
eiven upon them. AUSTRALIA (OWNERS) 0. 
NAvUrints (OWNERS), TH AUSTRALIA, [1927 | 
AJC. 1463 95 1. od. P2145: 185 TP. O76 | 
Wk. TA. OR. Olds 82 Com. Cas. S23 17 App. 
M. LC. 86, Tl. LL. 








ARTICMISIA 
(OWNERS) tt DotGaLAS (OQWNERS) (19209), 
flM27] ALC. 16d, He. da. 


-Consd. Austruia (Owners) e. Nautilus (Cargo 


Annotation: Consd. Australia 
(Owners) a Nautilus (Owners), Phe Australia 
(19260), 99 Tasa30 Po Thos, 


1200a. Presence of ~- Dispensed with --- Salvage 


action- - Amount in dispute smal!.| — Tit 
iver Pisien, No. Plo2b, aoute. 


etranofations :  Retd. Australia 
(Owners) vr. Nautilus (Owners), [L027] A. C. 
115, Mentd. iJfontestroom (Owners) 4%. 
Sayaporack (Owners), Hlontestroom (Owners) 
v. Durham Cascle (Qwners) (1926), Vo L. J.P. 
153. 


1204. .1dd. Annotation :-—Refd. Australia (Owners) 


ov. Nautilus (Owners), The Australia (1926), 90 
Peer Wee sam i eS 


1206. dd. Annotation : - Refd. Australia (Owners) 


» Nautilus (Owners), The Austraha (1926), 
YO Ju. ls I, 145. 


1201 ii. 
Cxpermments 


Jat 
with 


Ucld evidence of 
water an oa loch 


—-In the circuuist: : Jeete S there was uncontradicted evidence to Without any sBleamer being init was 
erence: Pay are GE ne Seite ae the effeet that the steam bad not been 9 of the nature of expert evidence, & 
—THr ANDREW KELLY ov. THe  Yed because those in charge ol the AP. | ap the ct. had the assistance of a 
Cowumonore, [1919] 1 W. W. k did not & could not know owing to | nautical assessor to advise upon any 
10909; 19 Each. C. RR. 703; 48 DL. L. the darkness & the weather that they patterns requiring nautical or other 
213.—CAN. were dragging their anchore. ‘The |! professional hnowledge, such expert 


action — Attendance of 


t. S.s. CHARLES S. NEFF (LU15), 


Lord Ordinary, without capressing any 
oplmnon as to whetaer be credited that " 
evidence or not, accepted an opinion 39.--CAN. 
expressed by the nautical assts*or to 
the effect that it would not have been 


mnadmilssible.— Fras 
(1920), 20 Bach. C. RR. 


cvidenco Wub 
SS AALC 
A 


120tiv. —- —]-In Adiilbty. cases 
where the ct. bus the asbistanec of 


18 Exch. C R. 168.—CAN. 


PART III. SECT. 14, SUB-SECT. 4.—A. 


1196 iis. Two = ships 
collided on w very bad night. The 
collision wus caused by the A/., which 
was light, dragging her anchors, & 
coming down ou the #., whch was 
holding to her moorings. When the 
AW. was dragging her anchors she had 
steam up but did not use it, by which 
failure she omitted to take a reason- 
able measure which might have 








difheult for those on the AT. to hoow 
that they were diageupg thei anchors ; 
—Iiiid : it was for the Lord Ordinary 
& not for the nautieal ussessor to 
pronounce upon the trustworthiness 
of that evidence, & to say whether 
or not the master of the AZ. ought to 
have known when his anchor began to 
drag, &, on the ground that the 
evidence did not establish the fault, 
the AL. assolilizicd.—CAMBO SHIPPING 
Co., LID. (RObSKFTI (OWNERS) 0. 
DAMPSKIBSSELHDKABET MAC NUS, [1920] 
&. Cc, 26 ; 57 Se. L. hk. 59.—-SCOT. 
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nautical atnessorr, Evidence mivolving 
questions of nautical shill & exporrence 
is not aduussible.— Pacmeic SiTuAM 
NAVIGATION CO, (BOGOLA (OWNERS)) Uv. 
ANGLO NEWPOUNDLAND DLVELOPMENT 
Co., Lip. (ALCONDA(OWNERS)), [1923] 
©. S263 GO ee. dL. it. 334.—SCOT. 


gl. July of yuage to keep note of 
questions submited tu d& ansiwcors given 
by nautical assessor— Nautical Assessors 
(Scotland) Act, 18Y4 (c. 40), 8. 3.J—S.5. 
KowAN 0. S.8S. CLAN MALCOLM, [1923] 
5. C, 317.— SCOT, 


Cases 1224—1405a. ENauisH AND Empire Dicgst SuPPLEMENT. 


1224. Add. Annotation:—As to (2) Refd. The 1284b. ——— ——— —-—— ——-.]—Where defts. were 


Disperser, [1920] P. 228. 


1231. Add. Annotation :—Mentd. 
Nassau, [1921] P. 190. 


1237a. Action against two separate parties— 
One party only held to blame-——Costs of 
plaintiff.;—(1) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sucs both parties & fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft. to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft. has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
sets up a counterclaim against pltf. & the 
other deft. & fails against pitf., he is entitled 
to recover from deft. against whom he 
succeads the costs which he has to pay plitf.— 


The Oranje 





Tut SvEIN JARL (1923), 129 L. T. 255; 16, ° 
| 


Asp. M. 1. C. 15%. 

1258. Add. Annolation :—Refd. The Joannis Vatis 
(No. 2), [1922j) P. 218. 

1261. Add. Annolaltion :—- Refd. Ite Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 

3. 

1262. For ‘ sce S. CG. No. 1266, post,’ read ‘ sce 

S.(. No. 131, ante.’ 


1265. Add. Annotation :—Mentd. The Disperser, 
[1920] BP. 228. 

nae Add. Annotation :--Refd. ‘The Modica, [1926] 
> 4 

1284. Add. Arnolation : —--Consd. 
{19ZEG] PL 72. 

1284a. - -—- -—- -—~ ——.] — Although it has 
been the practice since the above Act to 
make no order as to costs in collision cases 
in which both vessels have been held to 
blame in unequal degrees, the ct. must be 
guided by the circumstances in each case. In 
a& proper case it will feel itself at liberty to 
give to the party which is held to blame in 
the smaller degree such a proportion of that 
party’s costs as on the particular facts 
appears just. —THE Monica, [1926] P. 72; 
05 lL. J. P. 100; 136 L. T. 61; 17 Asp. 
M. J. C. 30, 


PART IIL. SECT. 16, SUB-SECT. 3.—A. 


am. Mapenses of bau bond—-Not re- 
caverable as costa.j-— The expense of 
proouring a bail bond incurred by an 
arreateo in order to liberate his ship, 
which had been arrested ag a pre- 
Mminary to oan unsuccessful action 
in rem, cannot be charged against the 
opposite party. such exapense not being 
part of tho expenses of provess.— 
ELLERVANS Wiison Linn, LTp. ve. 
NORTUERN LiGghTiOUSES CoaiRs. 
(1920), h8 Sc, hl. Rh. 29.—SCOT. 

an. awarded to salvors.}— Whero 
salvors of a ship arrested her as an initi- 
atory step in an action in ren to rocover 
the salvage due, they were allowed to 
reoover the expeures of arresting the 
ship from hor owners.—HaTron o 
AKT. DURBAN HANSEN, [1919] 8S. CY 
154; 56 Sc. L. R. 100.—SCOT. 

60. Kees of appraiser acting as mar- | 
shal’s aubelitide—Special arrar rend.) 


The Modica, 


1288 iii. 





186.—AUS., 
1283 iv. 





LIGHTERAGE Co, 
| (1982), 67D. L. 


! 
| 


| 


of the High Ct. in England, & costs 
follow the event, 
inovitable accident, whero no special 
circumstances require a departure fro 

such rale.—THE JESSIK . 
a LIon, [1919] 2 W. W. R. 411.— 





vessels camo into collision & both . 
vossels wero held to blame, no costs 
were granted to either ety dormer v. 
THE ARGYLLSHIRE, [1922] St. 





found that both partics were 


a bet nak _a—B. W-B.! 
TION Co. «. THE EILTUISH, BARNET 
v. 
R. 
° R. 959.—CAN. 


even 


three-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.’ costs.—THE RoBERT KOEPPEN, 
([1926] P. 81, n: 
Annotatio :—Refd. The Modica, [1926] P. 72. 
1286. Add. Annotations :—Refd. The Modica, (1926) 
P. 72. Mentd. Campbell v. Pollak, {1927] 
A. ©. 782. 
1286a. Neither to blame—Delay in commencing 
proceedings—Costs of claim to defendants— 
Costs of counterclaim to err heerig WioUr on 
& defts.’ vessels, navigating without lights in 
accordance with Admlty. directions, came 
into collision & both received damage. The 
ct. held that there was no negligence on the 
part of either vessel, & gave judgment for 
defts. on the claim & for pltfs. on the counter- 
claim. On the question of costs :—Held: as 
nearly eighteen months had elapsed before 
pltfs. commenced proceedings, during which 
time defts. had taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
had not issued their writ, &, therefore, there 
must be judgment for defts. on the claim with 
costs, & for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side.—THB CARDIFF HALL, 


[1918] P. 56; 87 L. J. P. 1138; 119 L. T. 
1586; 14 Asp. M. L. C. 328. 
1297. Add. Annotation :—Mentd. The Penrith 


Castle, [1918] P. 142. 

1298a. Unsuccessful counterclaim.|]— 
Tum SvRIN JARL, No. 1237a, ante. 

det A ae Annotation :—Refd. The Modica, [1926] 








1309 . A i Annotation :~-Refd. The Modica, [1926] 
‘) 


1332. Add. Annotation :-—Mentd. Melanie S.S. v. 
San Onofre S.S., [1925] A. 


1879. Add. Annotation :—Mentd. Bradley v. New- 
som, [1919] A. C. 16. 


1405a. Expert evidence.}|—-On a 
reference to assess the damage arising out 
of a collision the registrar & merchants are 
not bound to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opinions by their own 











pay the costs of the sult. On a 
subsequent a pacean for directions, 
the ct. refuse exercise its discretion 
& to muke a special order for coatse.— 
STUART v. COLUMBIA RIVER (1921), 
218. R. N.S. W. 674.—AUS. 


1328 iii. -}—Salvors ar- 

_._ 4 ship against which they were 
claiming salvage amounting to #47,500, 
é& they refused to releaso the ship 
except upon obtaining socurity to the 
extent of £37,500. The  arresters 
ultimately obtained deoree for £4,800 


in cases of 


| 
AC vy. THE | 








-}~Where two 


R. Qd. 


.}—-Where tho ct. 
to 


| UOlSLRUGIS 140 UDUAIMLUE seourivy Al 


oxcess of £8,000 :—Held : the arresters 


THE KILTUISH « 

; were rightly found liable for the 

525; [1923) 2 expense of obtaining security in excess 
of £8,000.—ST. CLAIR tv. AUDNEY, 


CN . 
---"THE PASCHENA v, THE GRIFF (1925), 
$6 B.C. RR. 30.—CAN. 


PART III, SECT. 16, SUB-SECT. 4.—-A. 

1279 i. Inevitable accitéienf—Cosls fol- 
low evend.}—The rule as to costa is the 
same in the Exchequer Ct. of Canada in 
Admity. as it is in the Admlity. Div. 


1322 i. General casts — Excessive 
claim. }—In a suit claiming remunera- 
tion for salvage sorvices rendered, tho 
claim was excessive & the case was Buch 
as to warrant a small award only. 
The ct. made an award of £35 
favour of pitfs., & ordered defts. to 
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sp. Coasts ofarrest.j—W here salvors of 
a ship arrested her as an initiatory step 
in an action in rem to recover the 
salvage due, they were allowed to 
recover the expenses of arresting the 
ship from her owners.—-HATToON v. 
- DuRBaN Hansen, [1919} 3S. C. 
164; 56 Sc. L. BR. 100.—800T 


experience & bring their own judgment to 
bear upon the evidence.—THE STEADFAST 


(1922), 39 T. L. R. 96. 


1418. Add. Annotation :—Refd. The Kingsway, 


(1918] P. 344. 


1418. Add. Annotation :—Mentd. Sheppy Glue & 
Medway (River) Con- 
servators (1926), 24 L. G. R. 457. 


Annotation :—~Mentd. 
(Owners) v. Nautilus (Owners), The Australia 


Chemical Works 7+. 
1423. Add. 


(1926), 95 L. J. P. 148. 


Vol. I.—Admiralty. 


—THE ae (1920), 90 L. J. P. 1263; 37 
116. 


TL. RB. 


Cases 1405a—1492a. 


1484, Add. Annotation :—Refd. The Joannis Vatis 





' 1489a. 
Australia 





(No. 2), [1922] P. 218. 


1489. Add. Annotation :—Generally, Mentd. The 
Joannis Vatis (No. 


2), 1922] BP. 218. 
Claim by foreign Govérnment.]— 


(1) By Finnish law 2} per cent. of the sale 
price of a Finnish vessel sold out of Finnish 
nationality is taken by the Finnish Govt. : 


1483. Add. Annotations : 


34 L. J. P.M. & A. 113; 
Mar. L. C. 221. 

Add. Annotations :—Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. 
way, [1918] P. 344. 


12 1. T. 619; 2 





[1918] DP. 344; Re Mersey Docks & Admiralty 
Comrs., [1920] 3 K. B. 228; Admiralty 
Comrs. v. S.S. Valeria, [1922] 2 A. C. 242; 
Admiralty Comrs. v SS. Chekiang, [1926] 
A. C. 637; Admiralty Comrs. v. S.S. Susque- 


hanna, 1926} A. C. 655. Mentd. The 


Refd. The Kings- | 


1428. Add. Citations :—Brown. & Lush. 436; ! 


Refd. The Kingsway, | 


Held: the Finnish Govt. had no claim upon 
the proceeds of sale of a Finnish ship sold by 
the marshal under the powers of the ct. in a 
default action in rem. 

(2) A party moving for payment out. in a 
default action in rem must give notice to all 
persons who have intervened or entered 
caveals, & if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter carcats, otherwise they are not 
entitled to be heard.--THeE Eva, [1921] P. 
4543; O91 L. J.P. 173 126 1. TT. 2285 37 
T. L. BR. 920; 15 Asp. M. L. C. 424. 


Chekiang, [1925] 1. 80. 
1439. Cilation :—For 
“© 11917] A. C. 38.” 


71916] A. C. 38,” read | 


1492. Add. 


1492a. —— 


Annotation : 
Stream. Fisher, 


After postponement —Decrease in 


Grencrally, Retd. The 


(Ww27) PL 73. 


1482. Add. Annotations :— Refd. 


1483a. 


Add. Annotations :—Mentd. Bradford Corpn. 
v. Webster, [1920] 2 K. 18. 1385; Baker v. 
Dalgleish S.S. Co., [1922] 1 K. B. 361; The 
Moliére (1921), 41 T. L. R. 154. 


1452. Add. Annotation :—As to (1) Refd. Mersey 


i 


1472. Add. Annotation :—Mentd. The Kingsway, 


eee & Harbour Board v. Uay, [1923] A. C 
345 


(1918] P. 344. 


The Glenfinlas, 
[1918] P. 863, n. 


The Rosalind 
(1920), 90 L. J. P. 126. Mentd. The Joannis 
Vatis (No. 2), [1922] BP. 2153. 


-|—While on hire by the Admlty. a 
steam trawler was sunk through a collision 
with the 727. The value of the trawler was 
agreed between the parties, but the Admity. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners of the /J/?, 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of the trawler to her owners :—ZJ/eld: 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date ; but, inasmuch as there was 
an agreement between the parties that defts. 
should pay what the Admlty. had to pay to 
the owners of the trawler, interest un that 
payment only ran from the date of payment. 





en ee 





| 





et ee 





value of ship—Liability of intervener causing 
postponement to give further security.}] — In 
a mtge. action 77 rem pltfs., mtygees., in Jan., 
1925, recovercd judgment by defaull, con- 
demning the ship & ordering her sale by the 
marshal. Thereupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a term of years, intervened, claiming a de- 
claration that the charterparty was bindmg 
on the mtgees.; & by an order of Mar. 3 the 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay & any 
loss on sale due to a fall in shipping values. 
On July 15 the ct. gave judgment that pltfs. 
were not bound by the charterparty, that 
they were entitled to the judgment they bad 
obtained, & ‘hat the costs of & occasioned 
by the intervention should be paid by the 
Interveners. On Oct. 14 the ship was sold by 
the marshal for £20,000 Jess than she had 
been valued at nine months previously. 
Pitfs. took out a summons for further 
security :—Held: although judgment had 
been given against the interveners & they 
were not appealing against that decision, the 
matter was still at large, as they were con- 
testing pltfs.’ claims before the registrar, & 
the intervencrs could be ordered to give 
further security in respect of possible loss of 
capital & interest & for the marshal’s ex- 
penses; the case must be referred to the 
registrar to find what amount should be 
given & what was the amount of pltfs.’ 
damages under each head.—TuE Lorp 





PART III. SECT. LS SUB-SECT. 2.— 


1437 i. Correction of report—Iegis- 
trar proceeding on serene TENG }— 
CANADIAN VICKERS TUE 
SUSQUEHANNA T1a) is iixeh CR. 
210; 44 D. L. R. 716.—CAN. 


PART III. SECT. 18, SUB-SECT. 2. 


1480f. Mtcurded from date of loss. }— 
Interest tn Admlty. cases be cal- 
culated on the damagea allowed from 
the date of the collision; & on pay- 


| 


pe ments made 


meuts made in respect of wages, & 1: BUILDING Co. v. THe Pacirico, [10924] 
é 


by reason of the 
collision, from the dates of such pay- 
niente. —CANADIAN DREDGING Co. vv. 
NORTHERN NAVIGATION CoO. (ONT.), 
(1924) Exch. C. R. 163.—CAN 
. Work done—F rom date of rendering 
bill. J—In the Admilty. Ct., in an action 
to recover for work done & material 
supplied, the ct. will allow intercst 
from the time of reudering of tho bill 
after completion, in the absence ol 
excuse for 
INSLOW MARINE Ry. & 
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SHIP- 


non-payment.— | 
| [1921]) 3 W. W. R. doo GAN. 


24). . Wt. 190 5 (1924) ones C, Ut. 90 | 
W. W. KK. 9303; 34 08. Cad CAN. 


PART III. SECT. 18, SUB-SECT. 3. 
st. Sale of ship— By marshal——-Not 
licensed as auchonecr ERuyht to fees.j-— 
The marshal, though not Heensed us 
an auc tioncer, Ww Oentitled to a double 
fee on the gross proceods in selling a 
vessel at auction by order of ct.— 
HERNANDEZ v. THE Pat hae ee Neti 

21 Exch. C. RK. 166; 30 B. - 161; 


Cases 1492a——1536a. 


STRATHCONA (No. 2), [1926] P. 18; 95 1.7. P. 
168; 1384 L. T.511; 17 Asp. M. 1. C. 24. 


1493. Add. Annotations :—Consd. The Kronprinz 
Olav, [1921] P. 52. Refd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 346. 

1493a. Unascertained Hability —Right of court 
to delay distribution.|—THE KRONPRINZ 
OLAV, No. 1551a, post. 

1495. Add. Annotation :—Mentd. 
{1921} P. 236. 
1496. Udd. Annotation: 
(127, PL 73. 





The Mogileff, 


Consd. The Stream Fisher, 


1497a. ——-—- Motion for payment in default action 
~~ Necessity for notice.|—-THE Eva, No. 1489a, 
ante. / 
1497b. —- -— Damage to ship whilst under arrest— 


Payment of damages into court—Cross-claim | 


for damages for breach of charterparty.]— 
A vessel whilst under arrest in a necessaries 
action was damayed by the negligent naviga- 
tion of another vessel belonging to a party 
who had recovered judgment for damages for 
breach of charterparty in an action in the 
county ct. Liability for the damage to the 
extent of £21 12s. was admitted. On a 
motion by plitfs. in the necessaries action for 
payment out of the proceeds, the owners of 
the vessel which had caused the damaye 
claimed to deduct £21 12s. by way of set-off 
for such damage from their claim in respect 
of the judgment recovered in the county ct.: 
~-Held: claimants could not credit them- 
elves With £21 128., but must pay that sum 
into the fuud in ct. —Tue Maqcaie A. (1923) 
165 L. TR. Jo. TOL, 

1497c. - Priorities Several collisions.| Where 
there has been more than one collision with 
the same vessel the maritime liens arising 
thereout, apart from laches, rank pari passu 
A not in the order of the dates of the re- 
spective collisions. Tui: STREAM FIsuEr, 
IV27, DP. 785 VOL. J.P. 203 1867. T. 188: 
17 Asp. M. L. CL. 150. 
Maritime liens generally, sco SULPPING. 


1499. Add. Annotations: —.18s to (2) Refd. The 
Joannis Vatis (No. 2), (1922) P.. 213. 
Generally, Mentd. The Llandovery Castle, 


{120,22 7193 The Tervaete, (1922) P. 259 ; 
af, Sg PAS ET. OU, 

1500. Add. Annotations :—As to (2) Refd. The 
Joannis Vatis (No. 2), fF1922) P. 218. 
Generally, Mentd. ‘The Llandovery Castle, 
[1920] P. 1195 The Jupiter, [1924] P. 236. 

1501. Add. Annotation :-— Refd. The Joannis Vatis 
(No. 2), (1922) P. 213. 

1502. Add. Annotation : ~Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1508. Add. Annotation : - Mentd. 
Vatis (No. 2), [1922] P. 213. 

1504. Add. Annolations :—N.F. The Volant (1842), 
I! Wm. Rob. 383. Consd. The Mary Caroline 
(1818), 6 Notes of Cases, 536. Refd. The 
Mellona (1818), 3 Wm. Rob. 16; The 
Benares (1800), 14 Jur. 581; The Milan 
(1861), 5 L. "VP. 590. 


Z 
1507. Add. Annotation : —Refd. The Joannis Vatis 
(No. 2), [1922] BP. 213. 


PART lll. SECT. 18, SUB-SECT. 4. , 

1495 iv. Clam by aasiynee of 
foreign shipowncr.}—After pale of a 
ship & payment of all costs & charges 
there romained in ct. » balance to the 
credit of the ship. On an application ; 


The Joannis 





| should be 


j 


for payment out by a resident of Van- 
couver, who claimed to be the arxslgnuee 
af the reputed owner who Iived ip 
California :—Held : 
ourned & published in , 
Victoria & Vancouver by notico & , CAN. 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


1508. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 218. 
1519a. Expenses of witnesses—Though not called.] 
—Where a charge for the attendance of such 
a witness was allowed, because counsel in 
advising on evidence thought that the witness 
was necessary :—Held: that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought 
not to be founded.--THE LORD STRATHCONA 
(No. 3), £1926] W. N. 270, C. A. 


1520a. Measure of compensation.|/—-While 
it has always been the practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, & to allow them reasonable com- 
pensation for their detention, it is a question 
for the taxing master whether a party who 
seeks to charge his opponent with the cost 
of detaining an expensive witness has acted 
reasonubly in incurring the expense or 
whether he ought not to have examined the 
witness on conimission. 

A taxing master should bear in mind that 

a witness duly summoned is bound to attend, 
& the witness is not entitled to receive, as 
the measure of his compensation, the exact 
sum he may prove he has lost by reason of 
the detention. Iie is, however, entitled to 
some compensation, & not merely to the 
conduct moncy given him with his subpana ; 
& the wages he is earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct m the 
case of seamen, as regards captains & other 
officers, as in the case of professional 
witnesses, their earnings cannot be taken as 
a fair criterion on which to base the allow- 
ance.— Tne Ibis VI, -[1921} P. 255; 90 
tra Pas fae 239 5 120 tah. 378 ; 37 T. In FR. 
557; 65 Sol. Jo. 5143; 15 Asp. M. L. C. 
237, C. A. 

1520b. Substitute for witness.] —The expenses of a 
substitute to join a vessel trom which = a 
witness 1s necessarily taken are not allowable 
on taxation as a matter of course.—THE 
MASSILIA, [1926] P. 180; 95 L. J. P. 109; 
135 L. T. 671; 42 T. L. R. 5513 17 Asp. 
M. lL. C. 109. 


1526. Add. Annolation :—Expld. 
[1921] BP. 255. 

1527. Add. Annotation :— Expld. 
[1921] RP. 255. 

1536a. ——- ‘‘ To persons claiming to have sus- 
tained damage ’’—-Appearance at trial— 
Right to be heard.]—I1n an action of limita- 
tion of liability pltfs., the owners of the steam 
tug H., addressed their writ in the usual 
manner: ‘' To the owners of the steamship 
I). & all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the H. & her tow & the 
D.on the morning of Jan. 2, 1921.”’ Notice 
of the action was inserted in the press. At 
the trial the owners of the steamship 7'., who 
claimed to have sustained damage by reason 
of the collision or collisions between the H. 
& her tow & the D., appeared by counsel & 





The Ibis VI. 


The Ibis VI, 


advertisement for one month, the notice 
to be pusted in the regietry & served 
upon the cullector of customs & the 
American Consul at Vancouver.—TRE 


the application 
SPEKEEDWAY (1925), 35 B. C. R. S19.— 
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claimed to be heard. The owners of the T. 
had commenced an action against pltfs., but 
had taken no step other than appearance at 
the trial in the limitation suit :—Held: the 
writ made the owners of the 7. parties to the 
action, & was served upon them by insertion 
in the press.—Cory LIGHTERAGE, Lip. v. 
DALTON (OWNERS), THE HarLow (1922), 153 
L. T. Jo. 121. 


1588. Add. Citation :---4 Asp. M. I. C. 27, n. 


—— 


Add. Annotation :—Refd. The Vigilant, [1921] | 


Po 312. 

1541a, —— Waiver of.J]—In an action of 
limitation of liability under M. S. Act, 1894 
(c. 60), 8. 503, pltfs. did not file the usual 
affidavit verifying their statement of claim. 








The owners & crew of the vessel injured in | 


the collision, in respect of which judgment 


had been given against pltfs. in the previous | 


action, & some cargo owners appeared by 
counsel at the trial & consented to a decree 
of limitation: —Jleld: a decree might’ be 
granted without requiring pltf. to file the 
usual affidavit.—THE ComImMBRA (1923), 130 
L. TT. 512; 16 Asp. M. L. C. 288. 


1542. Add. Annotation :—Mentd. Brierley +. 
Brierley & Williams (1018), 34 T. L. 1. 458. 


1544. Add. Annotations :—As to (2) Refd. Mersey 
Docks & Harbour Board wv. Hay, [1923] 
A. (. 345. Mentd. The Kronprinz Olav, 
{1921) P. 52; The Coaster (1922), 91 J. J. P. 
145. 

1546. Add. Annotation :—-Mentd. 
v. Stephens, [1920] A. C. 956. 


1547. Add. Annotation :—As to (2) Refd. Mersey 
Docks & HUarbour Board v. Hay, [1923] 
A. CG. 345. 


Weld-Blundell 


1548. Add. Annotations :-—As to (2) Consd. The 


Coaster (1922), 91 I. J. P. 145. 
Mentd. The Kronprinz Olav, [1921] P. 62. 


1548a. —— -|— Pitf. in an action of 
limitation of liability, who has paid to 
claimants &@ sum in satisfaction of a Hability 
arising out of the collision, is under M. 8S. 
Act, 1894 (c. 60), s. 503, entitled, in respect 
of such payment, to share ratably with other 
claimants in the distribution of the lmitation 
fund, even though such payment has beeu 
enforced by action in a foreign ct.-— THE 
COASTER (1922), 91 lL. J. P. 1453; 127 J. T. 
1538; 08 T. LL. R. 5113 15 Asp. M. 1. C. 560. 


1551a. Unascertained liability —- Right of 
plaintiffs in limitation suit to claim against 
fund.}—-In Feb. 1917, two Norwegian 
vessels, the C. & the O., came into collision 
& the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C. began an 
action against the owners of the O. in the 
Admity. Ct. The action was heard in May, 
1919, when both vessels were pronounced to 
blame, & accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 
owners of the C., the owners of her cargo, & 
all persons claiming to have received dainage 











Generally, ' 
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by reason of the collision. This action was 
heard in Feb. 1920, when a decree was pro- 
nounced limiting the liability of the owners 
of the O. to £8 per ton on the registered 
tonnage of the O. calculated in accordance 
with M. S. Act, 189f (c. 60). The decrec 
provided that all claims were to be brought 
in within three months & that claims not so 
brought in would be excluded from sharing 
in the limitation fund. Claims were filed 
by the owners of the cargo on the C., but 
although the owners of the C. entered an 
appearance they took no further steps in the 
limitation proceedings. Meanwhile, however, 
in Feb. 1919, the owners of the C. had com- 
menced an action in Norway against the 
owners of the O. & in June, 1920, when the 
reference was held m the limitation proceed - 
ings & the registrar made his report, the 
trial of the Norwegian action was still pend- 
ing. The owners of the QO. accordingly took 
out a summons asking that the report be 
not confirmed & that they might have leave 
to file a claim against the fund in respect of 
any liability they might) incur under the 
Notwegian proceedings. Phe judge declined 
to postpone the distribution of the fund & 
dismissed the summons. Pltfs., the owners 
of the O., appealed »—Leld : (1) pltfs. had 
no absolute right under the limitation sects. 
of M. S. Act, ISOt (c. GO}, to have the dis- 
tribution of the fund stayed & to bring 
forward a clan when ascertained; (2) 
limitation proceedings do not) contemplate 
claims by pltfs., & the owners of the O. could 
not file w claim against the fund in their own 
right; (3) had an application been made in 
proper form the ct. would have had a dis- 
eretion to extend the time before distributing 
the fund, in order to allow plitfs. to ascertain 
their liability under the pending Norwegian 
judgment & to apply to the ct. to 
the distribution of the fund so that pitts. 
night obtain credit’ for the amount payable 
under the Norwegian judgment; but, hav- 
ing regard to the lapse of time & to the 
fact that Jimi ation proceedings contemplate 
that claims shall be brought in promptly & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had mghtly exercised 
its discretion in refusing {0 postpone the 
distribution of the fund. Tau KRroNnprinz 
OLAV, [1921] P. 62; 90 LL. J.P. 308 3° 125 
L. T. G84; 15 Asp. M. i. O. 312, CO. A. 

{nnotation:—As to (3) Consd. The Coaster (1922), 

LL. J. VP. 145. 

1553a. —— - -.]/—The usual rule by which the 
successful pltfs. in a limitat.on suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation hus been much more expensive 
thay is usual in limitation actions by reason 
of the issues raised by defts. Nor ought pltfs. 
to recover their costs of giving bail in excess 
of the amount of their statutory Hability.— 


91 


CHARLOTTE (OWNERS) v. THEORY (LATE) 
(OWNERS), THE Crarnorre (1921), 153 


J. J Jo. 69. 
1553b. S. oP. Mit KATHLEEN (1925), (1927) DP. 
63, n.3; 69 Sol. Jo. 074. 
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Part IV.—Appeals. 


1581. Cilalions :-—For ‘** (1878) ” read ‘ (1877).”’ 


Add. Annolation: — Mentd. Wickins vv. 
Wickins, [1918] P. 265. 


1610. Add. Annotation :—Refd. Campbell v. Pollak, 


S.S. Hon restroom v. S.S. SAGAPORACK, S.S. 
LIONTESTROOM v. S.S. ‘DURHAM CASTLE, 
{1927} A. C. 37; 95 L. J. P. 1533; 136 L. T. 
33; 17 Asp. M. L. C. 123; sub nom. THE 








[1927] A. GC. 782. | are eps THE Honrrstroom, 42 T. L. R. 
1613a. ——— Appeal out of time—Discretion of ” Rati 
court to extend time—Objection that appeal | 4””‘aien :—Reld. The Backworth, [1927] P. 256. 
out of time not taken promptly.|-Where | 1644a. Decision of court below not interfered with 
an appeal from a decision confirming the —Joinder of plaintiffs convenient—& within 
report of the registrar & merchants in an rules locally applicable—Action in rem.]— 
action of damage by collision was out of MarLBorouaw HILi, SHIP v. CowANn & SONs, 
time :-—-Held : asthe objection that the appeal No. 541a, ante. 
was out of time had not been taken at the | 1646. Add. Annotations :—Apld. The Kingsway, 
earliest’ possible moment, the ct. would, in [1918] P. 344. Refd. Admiralty Comrs. v. 
its discretion, hear the appeal._-THHR OTTo- S.S. Chekiang, [1926] A. C. 637; Admiralty 
KAR, [1921] W. N. 266, C.A Comrs. v. S.S. Susquehanna, [1926] A.C. 655. 
Annotation:—Apld. London 8.8. & Trading: Corpn. v. | 1648. Add. Annotations:—Refd. Tontestroom 
fugsian Volunteer KJeet (1926), 1345 Tl. T. (Owners) ¥ Sagaporack (Owners), Honte- 
1619. Add. Annotation :—Mentd. SReaabeati atroom (Owners) i. dasha Caxtle (Owners) 
(Owners) v. Nautilus (Owners), The Australia (1926), 95 L. J. P. 153. Mentd. Australia 
(1926), 05 Li. J. P. 145. (Owners) v. Nautilus (Owners), The Australia 
1620a. —-——— Advice to be in writing.])—-Whcere (1926), 95 L. J. P. 145. 
the Ct. of Appeal sits with nautical assessors | 1649, Add. Annotation :—Consd. S.S. L[ontestroom 
it is convenient that the advice of the asses- v7 S.S. Sagaporack, S.S. Hontestroom v. 
sors should be elicited by written questions, S.S Durham Castle, [1927] A. C. 37. 
Bo that these questions & the answers may | 1655a. Failure to consider important matter 
be available in the JTfouse of Lords.— ——Maritime Conventions Act, 1911 (c. 57).J— 
A . ee a ats Bid nate Peery Where a judge sitting in Admity. has appor- 
( ee 4 aon : eee an, vedi, sa tioned the blame between two wrongdoing 
Fi ie tas ae it BU REG UCN PEOCCen Inga: vessels in accordance with sect. 1 of the above 
4 ha ee ne Artoiniata re S58. Douglas (102 5) a ee Spel en i rag Hi eo 
Goad ALAR LA penuh ee Bast etereey not taken into consideration at al) an 
ee ee eI Temas tee ea aon Eee) alee important Harries is bound to 
Breen! oli review his decision as to the apportionment 
1622. Add. oat : a ee, of blame in the same way as it would if it 
ee re: aac ame had differed with him on the facts & had 
ee et ee ; found that one of the vessels was more blame- 
1627. Add. Annotations: —Mentd. The Kingsway, worthy as regards matters in respect of which 
{1918} P. 344; Admiralty | Comrs. v S.S. | she was not held to blame in the ct. below.— 
Susquehanna, [1026] A. ©. 650, | THR CLARA CAMUs (1925), 184 L. T. 50; 16 
16380. Add. Annotation: —Mentd. The Joannis Asp. M. L. C. 570, C. A. ; revsd. on other 
Vatis (No. 2), [1922] P. 213. grounds (1926), 1] 36 L. T.201 35 17 Asp.M. 1. 
1638. .idd. Annotahons: - Mentd. The Clan Wd, HL. Ju. ; 
Sutherland, [1918] P. 382; The Kenora, | 1666. Add. Annolation :—Mentd. Bradley v. New- 
LIMZEY RP. 90. som, {1919} A. C. 16. 


1640. Add. Annotation: Refd.  llontestroom | 1674, Add. Annotations :—Mentd. The Clan 
(Owners) v. Sagaporack (Owners), Honte- Sutherland, ({1918] P. 832; The Kenora, 
stroom (Owners) t. Durham Castle (Owners) [1921} P. 90. 

(1926), 95 L. J. PL 1538. Sas, 2 

1642. Add. Annotation :—Refd. Hontestroom 1OS2, Add. Annolations—Held. The Moctea; [1926] 
(Owners) tv. Sagaporack (Owners), Honte- See, . 
stroom (Owners) v Durham Castle (Owners) | 1691. Add. Annotation :-As to (1) Refd. The 
(1026), 95 I. J. PL 153. Modica, [1926] P. 72. 


1642a. -] Observations of Lokp Sum- | 1694. Citations :—For “P. D. 218’ read ‘8 
NER on the practice of the Ct. of Appeal Pr. D. 218.” 
in reviewing decisions of the Adenlty. Ct. Add. Annotation :—Refd. The Modica, [1926] 


on 








depending on the credibility of witnesses. - eo dane 
Mia» Boeri: aa, We sete obit ea tae See a 
1 gb.—-—— H ‘ttnessesheard in court below.) ; 20 Exch. C. FR. 450; 63 D. Ll. R. 543.— 
PART IV. SECT. 4, SUB-SECT. 1. | _ Whore the local judge in Admity. | CAN. - 
aa. In cstimating weight of evidence— has seon & heard the witnesses & was 


Wrtnesses not Acard tn court beluw.J— s assisted by two aasessors, the Ex- | PART IV. SECT. 4, SUB-SECT. 3.-——A. 


choquer Ct. of Canada, sitting as a ct. 1660 ii. 


Where the trial Judge did not hear or | -}—-The 
of Ol eppeal, eyowe not saeee with the amount of salvage reward is in the 
| 
} 


i] 
i 
keo the witnesses, an appellate ct. is , 
ays competent to appreciate the facts 
; 
' 


SES 








ision of tho judge of t instance | discretion of the ct., &, unless the same 
a regards pure Santina: of fact, ' is excessive, an ‘appellate tribunal 
unless it is firmly of the opinion that oaett not to interfere.—Snip SENECA 
CANADIAN VICKERS Co., LTp. r. Gs such decision is ean, erroneous.—— MACDONALD, [1923] eae Cc. R. 
SUQUEUANNA eared 19 Exoh. C, rg age S.S. Agro (1920), 20 Exch. 
116; 48 D. L. R. 461.—CAN. C. R. 39; 56D. L. R. 4403 (1921), 


& ostimato the credibility of the evi- 
dence as the ct. of first instance.— 


177 ; ; affg., (1923) Exch. C. R. 13.— 
CAN. 
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Part V.—Jurisdiction and Practice of other Courts having 
Admiralty Jurisdiction. 


1710. Add. Citation :-—14 Asp. M. L. O. 21. 


1717. Add. Citations :—sub nom. Re PERFECT v. 
POYNTER, R. v. Essex County Court JupDGE, 
563 L. J. Q. B. 428; sub nom. R.v. ABDY, 32 
W. R. 754. 


1719. Add. Annotation :—-Mentd. Leopold Walford 
(London) v. Les Affreteurs Reunis Soc. 
Anon., [1918] 2 K. B. 498. 


1722. Add. Annotation :—Apld. The Norfolk Coast 
(1922), 153 L. T. Jo. 450. 


1723a. -]|—A collision took place in the 
Thames between the dumb barge H. & the 
steamer C. Proceedings were commenced by 
the owners of H. in the High Ct., but the 
action was subsequently settled, the owners 
of the H. accepting £48 10s. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs.’ costs on the High Ct. scale, on the 
ground that the matter was within the 
Admlty. jurisdiction of the county ct., where 
the action should have been commenced :— 
Held: pitfs. were warranted in commencing 
proceedings in the High Ct. & were entitled 
to have their costs taxed on the High Ct. 
scale.—-THE Nonrrotk Coast (1922), 153 
L. T. Jo. 450. 


1729. Add. Annotation : —-Mentd. 
Del Vapor Fruniz ve Royal 
Aasce., [1927] 1 K. B. 567. 


~~ 








Mancomunidad 
Iixchange 


1782. Add. Annotation :-—-Apld. The Norfolk 
Coast (1922), 153 Ju. T. Jo. 450. 
17490. Add. Annotation :—Mentd. Hontestroom 


(Owners) v. Sagaporack (Owners), Lonte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 


1745. Add. Annotation :—Mentd. Hontestroom 
(Owners) v. Sagaporack (Owners), JIonte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1750. Add. Annotation :—Refd. The British Trade, 
[1924] P. 104. 


PART V. SECT. 5. 


a i, —— Plea of forum non com- 
veniens.)—Circumstances in which plea 
sustained.—La Sociirh bu Gaz DE 


. La SOCILTAL ANONYME DE 
Nike Canada Shipping 


| 








repairs or necessaries supplied ta the 
ship.—STrack v. THE Barat LEOPOLD 
(1919), 18 Exch. C. R. 325.—CAN. A 

{(p. 263)i. —— ——- —— ——. ]|——- 
tions mentioned in 


Subject to the ae 
ct, 1906 (c. 113), a. 


1751. Add. Annotation :—As to (2) Refd. The 
Ambaticlos, The Cephalonia, [1923] P. 68. 
Add. Annotation :—Refd. The Ambatielos, 

The Cephalonia, [1923] P. 68. 

1766. Add. Annotation :-—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

1769. Add. Annolation :— Generally, Mentd. The 
Ambatielos, Tho Cephalonia, [1923] P. 68. 

1798. Add. Annotation :—Mentd. The Tervacte, 
{1922] P. 259. 


1752. 


1794. Add. Cilation : -18 Moo. P. C. C. 182.3) 15 
Mm. R. 50. 
waldd. cAnnotation: Refd. The Yuri Maru, 


The Woron [1927] A. C. 906, 

1794a. — That of High Court before 1890.] 
(1) The effect of Colonial Cts. of Admity. Act, 
1890 (¢. 27), 8. 2 (2), is to limit the jurisdiction 
of colonial cts. of admity. established under 
the Act to the admity. jurisdiction of the 
High (t. of KMngland as at: existed at) the 
passing of the Act; the extension of the 
admity. jurisdiction of the Pligh Ct. by Jud. 
(Consolidation) Act, 1925 (e. 49), 8. 23, does 
not apply to colonial cts. of adinlty. 

(2) ‘Phe Iixch. Ct. of Canada has not, under 

sect. 22 (1) (xii) of the above Act of 1925, 
jurisdiction an rem to try an aetion for 
damages for breach of a charterparty. ~'THts 
Yurt Maru, Tun Woron, [1927] A. C. 906; 
WN I. R BOS: sub nom. SNA VISCOSA 
SOCLIETA, ETC. vo. S.S. YuURt MARU, CANADIAN 
AMERICAN SHIPPING Co. 0. S.S. WoRAN, 96 
lh. J. P.O. 1873) 137 1. TT. 7175 TL Sol. Jo. 
619, PL. C. 

1795. .fdd. Annotation: Refd. The Yuri Maru, 
The Woron, [197] A. C. 906, 

1796. Add. Annola ion :—Cenecrally, Mentd. The 
British Trade, [1924] DV. 108. 

18i1a. - - — Action in rem for damages for breach 
of charterparty.| —Foi Yuri Maru, hts 
Wornon, No. 1704a, ante. 

claims.—J. PP. FeERNS v. THE INGRLBY, 

[1923] Hach. C. lt. 208.---CAN. 


Mareime lien-—-Created by 
See Nos. $48 [, 318 il, 








forciqn law.) 
ante, 


af. Appellul jurisdiction—- 








NAVIGATION ‘“ LES ARMATEUKS FRAN- 
cals,” [1926] 8S. C. (H. L.) 13.-—SCOT, 


PART V. SECT. 7, SUB-SECT. 1. 


ce i. Necessaries.}—-A claim for 
necessaries can be enforced in a colonial 
admiralty ct. by a suit wn rem.—THE 
Herwa Maru v. Brp & Co. (1923), 
I. L. R. l Ran. 78.—IND. 


PART V. SECT. 7, SUB-SECT. 2. 


0 (p. 253) i. .+~Although 
the Exch. Ct. of Canada on ita Admlty. 
side sits in Canada, it administers the 
maritime law of England in like manner 
as if the cause of action were being tried 
& disposed of in the English Ct. of 











Aadmity.—ROBILLARD v. THE  8T. 
Roc# & CHARLAND (1921), 62 D. L. R. 
145; 21 Exch. C. R. 132.—CAN. 








eo (p. 253) if. Necessaries— 
Ship not “ under arrest.”*}—Wherea ship 
is not under arrest & {ts owner is domi- 
oiled in Canada, the Exch. Ct. of Canada 
has no juuisdiction over an action for 


| 
| 


191, in an action for scaman’s wages 
earned on a ship registered in Canuda, 
where the amount of recovery is Ics, 
although the amount sued on is more 
than $200, the Exch. Ct. in Admity. is 
without jurisdiction.—KOUAME v. 3.8. 
MAPLECOURT (1921), 21 exch. C. FR. 


226.—CAN 

6c. Stevedores’ claims. ]}— 
Pitfs., stevedores, entered into a 
contract to load a vessel on its arrivad 
at Montreal. The captain of the ship 
refused to allow therm to load the 
vessc]l, & thereupon the ship was 
arrested on a claim for damages arising 
out of breach of the contract :—Held ; 
(1) the admlty. jurisdiction of the ct. 
was no greater than the admity. 
open of the High Ct. of Eng- 
and; (2) upon the facta the ct. h 
no jurisdiction to entertain the action. 
—WOLFE v. S.S. CLEARPOOL (1920), 
20 Exch. Cc, R. 153.—CAN. 

sd. —— ——.}-—-Tho xch. Ct. of 
Canada has jurisdiction over stevedores 


3] 











| 





Necessity for leave to uppeal—Inter- 
locudory judgment.)—The Exch. Ct., 
sitting in appeal, cannot entertain an 
oppeal from an interlocutory decree 
without leave having previously been 
obtained from either the local judge in 
admity. or from the Judge of the 
Exch. Ct.—-JOHNSON & MACKAY ». 
$.S. CHarLus 8. Nurr (No. 1) (1918), 
17 Exch. C. It. 155.— CAN. 


ee ee ee } 


ak. s 
(1) Where by statute an appeal is 
given to the Exch. Ct. of Canada from 
an interlocutory Judgment or order, 
upon permission so to appeal having 
been previously obtained, & when no 
such permission has been obtained, the 
ct. has no jurisdiction to hear the 


appeal. 

PE) The judgment of a loca! judge 
of admlty. confirming a taxation by 
the district registrar of the marshal’s 
bill for services, etc., relating to the 
care of the ship whilst in his custody 
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is an interlocutory judgment.—Mc- 
CULLOUGH v. THE SAMUEL MARSIALT, 
ELIASOPH »v. STE a5 Co. OF CAN. 
eur? (1922), 68 D. L. R. 729: 21 
Exch. C. R. 351.—CAN. 
sl. Appeal as to costs.) 
—Semble: appeals involving merely a 
question of costs should not be enter- 
tained, more .particularly when the 
ap eal is froin the decision of the trial 
judge confirming the findings of the 
taxing master, or when the matter is 
only one of quantum involving the 
oxercise of his discretion.—McCuL- 
LOUGIL v. THE SAMUEL MARSHALL, 
Mae SS Co. OF CAN. 
une (1922), o D. L. R. 7293 21 
. C. RR. 351.—CAN. 











; maater of action from one 
admirally distriet to another. }—Sce 
cases ti, wi, post. 

am, ——- -Icrercise of jurisdictinn—--Ap- 
nellate jurisdiction —Questrions of fact. -— 

ore the local judge in admity. has 
neon & heard the witnesses & was 
assisted by tio assessors, the Exch. 
Ct. of Canada, sitting as a ct. of appeal, 
should not. interfere with the decision 
of the Judge of first instance as regards 
pure quextions of fact, unless it is 
firmly of opinion that such decision is 








eCrroncous.——FRASER wv. 8.8.0 AZTEC 
(1920), 20 Hxch. C. R395 567.74 RR. 
440; Saas 20 Kiseh. "C. i. 450; 
63 1. L. fh. 54%3.—CAN. 

sn. - -- - Jhsmissal of ap- 


| 


| 
| 
| 
| 
: 


peal for want of prosecution.}—There is 
no distinction in principle to be drawn 
between the inherent authority of the 
ct. to order the dismissal of a case on 
appeal for want of prosecution, & 
the dismssal of one at first instance.— 
McCULLOUGH v. TNE SAMUEL MAR- 
SHALL, ELIASOPH v. STEET. CO. OF 
Can. (QUE.) (1922), 70 D. L. R. 16; 
21 Kxch. C. It. 426.—CAN. 


ti. Transfer of action— 
Convenience. }—(1) It is in the discre- 
tion of the ct. to order the removal of 
oa suit from one district to another 
wut cause shown. 

(2) The determining factor in grant- 
ing such an order is that of general 
convenience to the partics.—JONNSON 
Tike CHARLES S. NEFF (1918), 21 











v. 
Exch. C. RK. 171.—CAN, 

wi. --— -— —,}—On the ground 
of SCOnNie. the Iexch. Ct. will not 


entertain an application for the transfer 
of a cause from one admilty,. district to 
another without the epee ON having 
first been made before the loeal judge. 
—JOUNSON & MACKAY tv. S.S. CHARLES 
Ss. NgFV (NO. 2) (1915), 17 Exch. Cc. Lt. 
158.—CAN. 


PART V. SECT. 7, SUB-SECT. 3. 


s0. High Court.}—The High Ct. is 
a colonial ct. of Admity. & has Juris- 
dichion in an action by consignees 


? 


the owner of which is | § 


vot domiciled in Australia, for delivory 
in a damaged condition of goods for 
which the consignees hold a bill of 
lading issued by the master of the 
ship.—SHARP (JOIN) & SONS, LTD. v. 
THR KATHERINE MACKALL (1924), 34 
Cc. L. R. 420.—AUS. 


PART V. SECT. 7, SUB-SECT. 5. 


ri. Tort of master within 
jurtediction. }—-If a tort is committed 
within the jurisdiction of the ct. by 
the master of a ship, being @ pere- 
grinus, against a member of his crew, 
also a peregrinus, the ct. has juris- 
diction to arrest the tort feasor or his 
goods, & to try an action based upon 
the tort; but the commission of such 
a tort is not a ground for attaching the 
ship to found jurisdiction unless the 
master has an interest in the ship.—_ 
NOLAN v. S.S. Russki. HAvVERSIDE, 
oe Cc. P. D. 136.—S. AF. 


Action inrem—WNeccssaries— 
1% hat law applicable.}—In a claim 
im rem against the proceeds of a vessel 
jor a sum of money alleged to have 
been expended for repairs & neces- 
paries in priomty to prior mtgees. 
of the vessel the law to be applied 
is English admity. law & not Roman- 
Dutch Law.— Crooks & Co. . AGRI- 
CULTURAL CO-OPERATIVE UNION, LTDb., 
Lieee) App 1.423; 42 N. L. R. 216.- 











Vol. I.—Cases 1-105. 


AGENCY. 
Part |—The Relation of Agency. 








1. Add. Annotation :—Consd. Clavton-Greene e Ward (1927). 91 J.P. 200. Refd. Brightinan 
v. De Courville (1920), 36 ‘I. I. R. 790. v. Tate, (1919) 1 WK. B. 46383) Boynton +. 

8. Add. Annotations :—Mentd. Keen v. Mear. Richardson (1924), 69 Sol. Jo. 107. 

[1920] 2 Ch. 5714; Jones (Holloway) v. 17. Add. cAnnolations: -Mentd. Folhes v. King, 

Woodhouse, [1923] 2 K. B. 1173) Prager v. f1NZBy_ To KR. B. 282; Lowther ev. Harris, 

Blatspicl, Stamp & Heacock, [1921] 1 Kk. B. [1927] TK. Boas. 

nae ge as ieee ae te Neilsen. Andersen 49, 4dd. Annotations: As to (2) Refd. A.-Q. e. 

See Muller (Londyn) 7 Lethem, Muller’. De Keyser’s Royal Hotel, [1920] A.C. 508. 
VINES (1927), 4 ru Rs : (fenerally, Mentd. Oakley ro Wilson, [1927] 

7. <Add. Annotations: —Mentd. London Joint 2 WKOB. 279. 

Nuate Bank 1. Macmillan & Arthur, [1918] 94) 4dd. Annotation: -Refd. Taylor v. Davies, 
~ (| T7773  Joachimson rv. Swiss) Bank 0 Y @ 
‘ eT [1920] A. C. 636. 
Corpn., [1921] 3 Kk. B. 110. ’ oo 
: : : 28. Add. Annotation: -Mentd. Lamb v. Wricht, 
8. Add. Annotations :—Mentd. Re Richardson, (IW2t} 1K. BB. 857 
> « x eye m OF at e . ‘ e 
Pole v. Pattenden, [1920] 1 Ch. 4233 Taylor : . 
v. Davies, [1920] A. C 6863; Dominion Coal 29. Add. Annotations : —Refd. Re Kaufman Segal 
Co. v. Maskinonge S.S. Co., [1022] 2 1K. B. A Domb, Ap. The Prustee, [L925] 2 Ch. so. 
132. Mentd. Lamb rv. Wright, [1921] 1 KR. B. 857. 

14. Add. Annotation:—Mentd. Boynton vv. 31. Add. Annotations: Mentd. Robinson tr. 
Richardson (1924), 69 Sol. Jo. 107. Marsh, [i921] 2 IK. Ls. Ghd: Bradford v 

15. Add. Annotation : —Refd. Wisbech R.oC. vr. Price (1928), 02 Lod. KLE. S71. 

Ward, [1927] 2 WK. BL 556, 35. Add. Annofation: Mentd. \K(  Dampskibs 

16. Add. Annotations ; —Consd. Wisbech ROD C Stemstad ev. Pearson (L927), EST bh T. o3as. 
Part Il— Competency of Parties-—-Acts which can be 

done by an Agent. 

37. Add. Annotation :- Reid. Dodd v. Amalya- 8613; Re Bankruptcy Notiee, [P92] 2 Ch. 
mated Marine Workers’ Union, [1921jJ 1 Ch. 76. 

116. 69. Kor ** Dramatic Copyright Act, 1888,’’ read 

40. Add. Annotation ; -Refd. Dodd v. Amalga- ‘Dramatic Copyright Act, 1833. 
mated Marine Workers’ Umon, [192t) 1 Ch. 87. .tdd. Annotation: -Mentd. Banbury v. Bank 
116. of Montreal, {LQLS] A. C. 626. 

53. Add. Annotation :—Mentd. L. & N. EB. Ry. 2. 88. Add. Annotation: - Refd. Banbury * Bank 
Kasington Union Assmt. Com. & Hasington- of Montreal, [Lois] A. ©. 626, 
with-Thorpe Parish Council (1925), 95 4. J. 90. Add. Annotation: Mentd. Veasey vr. Beard- 
K. B. 255, sley (1924), 28 1. G. Re TIS, 

68. Add. Annotations :—Generally, Retd. Re Wilis, 91. Add. A nnotations :- Mentd. Cayzer, Irvine . 
{1925] 1 Ch. 564; Huddersfield Fine Wor- Board of Trade (1925), OOo 1. J. WK. BB. ESE. 
steds v. Todd (1925), 42 1. L. R. 52. Mentd. Refd. Wigg r A-G of the Trish Pree State 
Ie Lee, bx p. Grunwaldt (1919), 89 L. J. K. 3B. (1927), 96 J PoC oss 

Part Ill-—Classes of Agents. 
105. Add. Annotation :—Mentd. Collins 7. Uopkins, [1028] 2 Is. 1. 617. 
PART I. (1024), 55 O. L. Lt. 261.—CAN. that of principal & agent, not of 
1 ii. —-~.} —The relation of ai. —~ -- J—Where a consignee ee. ae eet fe et 


principal & agent only arises when the 
peryon called the agent has authority 
expressed or unphed to act on behalf 
of the other called the principal, & 
consents so to act.—SVEITLE ov. SLAT- 
TARD (1919), 21 W. A. L. BR. 19.—AUS. 
Gi. ——. Held: in the cfireum- 
stances despite the desienation of deft. 
as agent by pitf., the real relationship 
between the parties was that of pur- 
chaser &  seller.—BRIDGEFORD 
Dixon, {1918} EB VD. LL. 106.—S. AF. 
sa. .igent distinguished from—Joint 
adventurer.J—The distinction between 
the postion of a joint udventurer & 
an ordinary agent buying for his 
principal with the understanding that 
he 1s to be remunerated for tus ser 
vices, pointed out.—-SUTION vr. FOReT 





— 


of gouds for sule is wuthorimsed to sell 
them ato a certain minimum price & 
told that whatever amount he obtains 
above that price will be his Commission, 
the relationship between cConsuguor & 
consignee is that of principal & agent. 
—RiLv Grociry tv. Hiuos & KEN, 
M925) 3 DL. RR. 5653 [1925] 2 W. W. 
£2 102: 19 sash. LR. 102. CAN. 
26 iv. -— -} Gipit r, VAN 
AALSI (Alta.) (1914), 25 WU. Et. 576. 
—CAN. 


27 xi. ——,jJ—Deft.. gave to 
pit, a written order to ship goods (rom 
Bogland on account of defts., & pltf, 
ordered goods froin w munufacturer 
in England to be shipped in per- 
formance of this order :—Zleld: the 





relationship, between the parties was | 


| 


| 
1 


27 xili. — ~ of Pursst oo Tas- 
MANIAN, KIC. (1919), lo Tas. Le Ro 67. 
—AUS. 


PART III. 


108 i. Broker. |-—A brokeris an agent 
of a special hind. A broker who 
approaches a buyer or seller acts in the 
first instance as agent of the person 
who employs bin, bub dareetly the 
other party is awate of the fact that 
he toa broker, he becotnes the arcut 
of both parties, not with wo oplenary 
power to tund both parties as he 
chooses, but to commumcate between 
them until they are ad idem —J A‘ OBS 
LEVILATZ & BRAUDKE v. KROOSHKTAD 
ROLLLE MILs, (19Zb} O PL DL. 38 - 
5. AF. 


Cases 127a—166. 


127a. ———.]—Pltfs. bought from the first defts. 


164a. Counsel — Signing pleadings.) — B., 


a quantity of seed under a written contract, 
which stated that the first defts., through 
the agency of the second defts., acting as del 
credere agents, sold the seed to pltfs. 


first) defts., & received nothing from pltfs. 
The first defts. were unable to deliver the 
goods. In an action for damages :—Held:- 
ag the second defts. were not in fact the | 


The | 
second defts. were paid a commission by the | 





t 
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agents of pltfs. but only of the first defts., & 
as the mere description of the second defts. 
as del credere agents, without any further 
words making them del credere agents of 
either party in particular, did not make 
them agents of pltfs., the action failed 
as against the second defts. —- NOUVELLES 
HUILERIES ANVERSOISES S. A. v. MANN 
(II. C.) & Co. (1924), 40 T. L. R. 804. 


Part 1V.--Formation and Evidence of the Contract of 
Agency. 


143. Add. Annotation :-- -Generally, Mentd. Ariadne 


156. Add. Annotalion:- Retd. Thirkell v. Cambi, 


f1919] 2 K. . 590. 


157. Add. Annotations: -Apld. Grindell v. Bass, 


[1920] 2 Ch. 487. 
L199) 2 K. BL 590. 
[1919] 1 Uh. 378. 


Refd. Thirkell v. Cambi, 


S.S. Co. v. McKelvie, [1922] 1 K. B. 518. 
Mentd. North v. Loomes, |! 


the 
owner of freehold premises, agreed to sell 
them to I6., but there was no memorandum 
in writing to satisfy Stat. Frauds. B. then 
agreed to sell the premises to G.. & a valid 
contract was executed, which B. did not 
perform. G. brought an action for specific 
performance against B., who by her defence 
signed by counsel pleaded the contract with 
dé. in terms that made the pleading a valid 
memorandum within the statute. 
I. as a deft. to the action; & E., by a} 


(i. added | 166. Add. Annotation :—Refd. 


counterclaim, claimed specific performance 
of his agreement.:—Held: counsel was the 
duly authorised agent of B. to sign the 
pleading & to plead the contract with E., & 
although the signing of a memorandum within 
Stat. Frauds was not in the minds of either 
counsel or client, the pleading, as signed by 
counsel before E. was a party to the action, 
was a valid memorandum to satisfy the 
statute, & E. was entitled to judgment on 
his counterclaim, & QG.’s action against B. 
must be dismissed.—GRINDELL v. Bass, 
[1920] 2 Ch. 487; 89 JI J. Ch. 5913; 124 
L. ‘TP. 211; 36 'T. L. R. 867. 





ae Consd. [Iarr, Smith ¢. Messers (1927), 44 
T. de i. e 


165. Add. Annotations :—Consd. Keen v. Mear, 


[1920] 2 Ch. 574. Distd. Lewcock v. Bromley 
(1920), 127 LT. 116, 


Cohen v. Roche 


(1926), 95 L. J. K. B. 946. 


PART IV. SECT. 2, SUB-SECT. 1. 


149 iii, -- -~- —- Statute of Alberta, 
1906 (¢e. 27).)--It is merely the terms 
of the agveney agreemont, whether thay 
may be meagre or detailed, that must 
bo in writing under the above Act, 
The price & the other ternis of the pro- 
posed sale may or may not be menu. 
tioned, If they are, in the cireum- 
sLancerR, an essential part of the 
agency agreement they ought to be in 
writing But at) is oa een of 
interpretation, oven since the statute, 
Whether the terms inentioned as those 
of the proposed sale are intended merely 
asin basis on which the agent may 
negotiate or are mtended to bind the 
agent strictly to a sale on the named 
terme before he can claim bis come 
iiasion - KING we ScHon, (PYTR) 3 
W.W KK 802; 44D. RR TIL—CAN. 


149 iv. - -- - — Real Hstate Come 
mission tel, FUSE, Wee (e. 13h), 
eo2) The facet that oa written instru- 
ment evidencing an agreement for the 
aale of land does not contain all the 
tertas of the agreeteut docs nat pre- 
vont it being eullictent to satisfy the 
proviso to the above xect., if it is one 
which the ct. will order to be reetitled 
to inelude the terms agreed on but 
omitted by mutual mistake, & which 
whon eo rectified will be enforcenble by 
the partion thereto subject to such 
legal or oquitable defences available 
to cither of them as the agent who 
effected the agreoment cannot be held 
accountable for.— HANTON  t. STED- 
MAN, [1925] 1 W. W. RR. 642.—CAN. 

149 v. dAuctioncers f° Com- 
mission gente’ sict, 1922, a. 23— 
Sufficiency of agency contract. -—Soa lor 
as the rolationship of principal & agen 
in respect of the transaction fs ovi- 
denced in writing, the mischief aimed 
at by the above sect. har boen duly 
met & the sequirements of the sect. 





RE 
ieee rename tenet a LT 


eitirtied, & the other terms of the 
agency contract may be effectively 
made & offectively varied verbally.— 
CANNIFFE wv. Howlin, [10925) 8. Kh. Q 
121; 19 Q. J. PY. 57.—AUS. 


149 vi. -}—So long as 
the relation of principal & agent in 
respect of the transaction in question 
has been evidenced in writing, the 
requirements of the above sect. have 
been complied with, & any document 
signed by pitf. at any time before 
action brought, which evidences the 
essential fact, the existence of the 
ralationship in respect of the trans- 
auction in question, is suficlent to 
comply with the Act. 1t i sufficient 
if the writing manifests a present in- 
tention of eugaging or appointing the 
agent in respect of a transaction by 
any suitable words, whether contained 
in one document signed by deft., or in 
several documents, sufficiently inter- 
connected by internal reference, either 
direct or inferential, one or more of 
which are aligned by deft., manifesting 
such intention on his part.——SkKIPPER 
e. SyrMis, (19245) S. KR. Q. 129; 1b 
Q. J. P. 47.—AUS. 








149 vii. -} ROACH tr. 
Hovan, 11926) 8. R. Q. 24; 20Q.7.P. 
113.—AUS. 

Necessity for contract to pay com- 
mission for services in reference to the 
rale of land to be in writing, sec Noa. 
1664 xiva-1664 xivl, post. 


i. Land A 3 Act, 1913— 
hen applicable. }— Deft. intimated to 
pitf. that he had been instructed to 
sell a property by private sale. Pitf. 
an accountant, to'td deft. that he could 
introduce a probable purchaser, & 
would do so if deft. would pay pitf. 
half the commission payable by the 
owner of the property to deft. in the 
event of a sale being effected. Deft. 


QA 


Cee ne mmmaiiiinemmanmamed 





agreed, & on the same day pltf. intro- 
duced B. to deft. with whom a sale 
was arranged. Pitf. in his evidence 
stated that he was not a land agent, & 
for the preceding five years had ha@ 
no transactions for the sale of land 
except the one in question :-—ZJ/eld : 
the arrangement between the parties 
was not one of a series nor the com- 
mencement of a serics of transactions, 
but a solitary transaction, & pltf, was 
not a lund agent within the above 
Act.— CooKkr tv. WauLacre (1914), 33 
N. Z. L. R. 1054.—N.Z. 


gin. —— ---Land Agents 
Act, 1912, 8. 13, applies only to persons 
carrying on land agency us a business, 
& does not extend to casual agency 
outside the scope of the = agent’s 
business.— CLIFTON oo. JOINSTONE, 
{1WZ1)N. Z. lL. BR. 35.—N.Z. 


iii. ~-— Hiffect of. }—-The effect 
of Land Agents Act, 1912, a. 13, ia not 
to make the contract of agency illegal 
by rearon of the want of written autho- 
tity, but merely to prevent the agent 
from recovering his commission by 
action.—G.Lascow «. Hoop, [1920] 

“Z. L. R, 586,—N.Z. 


g iv. Form of appoint- 
ment.J—An appointment of a land 
agent under s. 13 of the above Act 
must be signed by the principal him- 
self & is not sufficient if signed by an 
agent on his behalf.— BUCHANAN eo. 
SAMSON, [19233] N. Z L. R. 558.—~ 


* e 


g VY. Land Agents Act, 1921— 
Form of appointment—Need not be in 
ee rt. DICKINBON, [1927 } 
N. ZL. R. 4)1.—N.Z 




















Necessity for contract to pay com- 
mission for services in reference to the 
sale of land to be in writing, ece Nos. 
1664 xiva~1664 xivi, post, 


171. 
182. 


189. 


190. 
192. 


196. 


203. 


Add, Annotation :—Mentd. Clayton-Greene 
vw. De Courville (1920), 36 T. L. R. 790. 

Add. Annotations :-—.1s to (1) Refd. Falcon 
v. Famous Players Film Co. (1925), 42 'T. L. R. 
01. Generally, Mentd. Performing Right 


Sec. v. Mitchell & Booker, [1924] 1 kK. B. 764, ! 


Add. Citation :—21 J. P. 4. 

Add. Annotations :—As to (1) Consd. Kemp vt. 
Elisha, [1918] 1 kK. B. 228. As to (2) Refd. 
Bygraves v. Dicker, [1923] 2 K. B. 585. 
Add. Annotation :—Generally, Mentd. Cohen 
2. Rothfleld, [1919] 1 Ix. B. 410. 

Add. Annotations :-—As to (1) Consd. Perform- 
ing Right Soc. v. Ciryl Theatrical Syndicate. 
[1924] 1 K. B. 1. Refd. Performing Right 
Soc. v. Mitchell & Booker, [1921] 1 K. hh. 762. 
Add. Annofations :—Distd. Keeling v. Pearl 
Assce. (1923), 1209 L. T. 573. Consd. Paxman 
v. Union Assce. Soc. (1923), 39 T. L. RR. 424. 


-_ =_ 


Add. Annotation :—Refd. Pratt v. Patrick, | 


[1921] 1 K. B. 488. 
910. Add. Annotation :-—Mentd. Yorke v. 


York- 
shire Insce., [1918] 1 K. B. 662. 


ee 


Srcot. 4.—AGENCY OF NECESSITY (Vol. I., p. 293). 


For ‘‘ See Huspawnp & WIFE; SHIPPING & 
NAVIGATION,” substitute as follows: - 


215a. Extent of doctrine.]|- An agency of neces- 


246. 


PART IV. SECT. 3, SUB-SECT. 1. 


171 
lishing the authority of an agent 1s 


sity can arise in other cases than that of 
carriers by Jand or sea or the acceptor of a 
bill of eachanye for the honour of the drawer. 
Extraordinary circumstances, such as war 
conditions, which make it impossible for a 
buyer of goods on behalf of a principal abroad 
either to despatch them or to communicate 
with him, would entitle the buyer to sell the 
goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
& definite commercial necessity for the sale, 
& that the transaction was bond fide in the 
interest of the principal. 

Where au agent in London bought skins 


| 


| 


Vol. I1—Agency. Cases 171—272. 


in 1915 & 1916 to be forwarded to his principal 
in Roumania as the principal might dircct, 
& in consequence of the occupation of 
Roumania by the Germans in 1916, the agent 
was unable to send the shins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority :-— 
Held: the agent had failed to establish 
agency of necessity because (a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, &, moreover, they 
had steadily increased in value, & (6) the 
agent had not acted bond fide in selling the 
skins.—-PRAGERK vw. BLATSPIEL, STAMP & 
Heracock, Lrp., [1921] lt K. B. 566; 93 
L. J. K. BR. tl03 180 1. T. 6723 40 'T. lL. 1. 
287; 68 Sol. Jo. 460. 

ais Consd. Jcbara cr. Ottoman Bank, [1927] 2K. B. 


Sec, also, original volume, p. 310, No. 390. 





Repayment to agent of necessity.] - 
PONTYPRIDD UNION v. Drew, [1927] ] Kk. B. 
214; 051. J. K. B. 10803; 136 L. T. 835 90 
J.P.1693; 42 T. LR. 677; TO Sol. Jo. 796 ; 
241. G4. R. 405, C. A, 


-- .}) Observations 


215b. 


215c. by Scruvron, Lad. 
on the linuts of the doctrine. JRrBARA ¢. 
OrroMAN BAnkh, [1027] 2 18. BL 258s) 96 
LJ. KB. ost: 137 0. TR. 0b Ss 2b eM da RR. 
369; 32 Com. Cas, 22s, CL A. 

Power to delegate in cases of supervening 
necessity.|- See original volume, pp. 390, 301, 
Nos. 939-012. 

Authority of carrier of goods Land carrler.|—- 
Sec Cakhiurs, Vol. VILE, pp. 26, 35, Nos. 
151, 201. 

~- -- Master of ship.] 
TION, 

Authority of wife to pledge husband’s credit.|]— 
See HUSBAND & WIFE. 

Acceptance of bill of exchange for honour of 
drawer.| —See 118 OF HXCHANGk, Vol. VI., 
pp. 415, 116. 


See Surpprna & NAVIGA- 


Part V—Authority of the Agent. 


Add. Annotation : - Refd. Ralli r. Compafiia | 


Navicra Sota v Aznar, (f920]2 ix. 13. 2&7. 


iv. —-~.}——-The onus of estab- 
177 vi. aaa 


W. W. RR. 889; 67 DL. OR. 
Alta Ih. 2 256.--CAN. 
)—A husband obtained 


272. .1dd. Annolation: Refd. Reckitt ov Barnett, 
Pembroke & Slater (1927), 71 T. a. RR. 68. 


16'| PART V. SECT. 2, SUB-SECT. 1. 


2471. General powera Lemited hy 
recital.) -A power of attorney enabling 


37, 


upon the person who scebs to bind the 
principal.—S1IBVENS ow.) MLRCHANIS 
BANK OF CAaNnADs, [L020] 1 W.W. R, 


o2: 49 D, L. R. 5255 380 Man. L. KH. 
46.—CAN. 
176 v. ~——~ ( laim to goods of princr- 


pal—In posscsron of third party. j— 
If a person other than the owner makes 
a demand for return of goods in pus- 
session of a third party, he showd 
preseut credentials or some written 
authority to show that he ts aC Ane &b 
agent of the owner.—URAta v, Mc- 
CREATH, [1922] 2 W. W. kh. 1276.— 
CAN. 


176 vi. J—-PLUMB or. OW. OC. 
MaCDONALD REGISTERED, LATIMER t. 
Foster Topacco Co., Liv. (1924), 27 
O. W. N. 365.—CAN. 

177 v. }—!f A has entered 
into a contract to purchase land it is 
open to KB. to show by parol evidence 
that A. did so as huis agent & to ash for 
a declaration of that agency.— 
VASELENAK v. VASELENAK, (1921) 1 








| 
| 
| 


| 


ee 


from his wife authority to act on her 
behalf :-— J/eld: it was competent to 
prove the authouty by parol evidence. 
—WALKER tv. FILNDRY, [J925]) B.C. 
655.—S8COT. 


177 vii. —— .}) Whero a contract 
is entered into by a person im his own 
nain¢, but as agent of another, af in 
the contract itself thore is no special 
deseription or assertion of property tho 
agency may be proved by parol. 
Mcsson ov. Heap, [1926] 1D. L. & 
969; 55 0. Le. RR. 210.—CAN. 


PART IV. SECT. 8, SUB-SECT. 2. 


sb. Person entering into contract ‘* acl- 
tng on behalf of another.”"|—To say that 
& man entered into a contract “ acting 
on behalf of another *’ is to allege in the 
absence of any qualifying statement, 
that he entered into it a3 the agent of 
that other.—LINbD v. SPICER BROTHERS 
(AFRICA), LTp., [1917] App. D. 147.— 


B. AF. 
35 


an agent to grant a lease is not revoked 
by the return of the landlord to the 


United Kingdom, even though the 
document contumimg the power of 
attommey states that ait) is granted 


owing to the grantor beme about to 

depart from the Umited Kingdom, 

GRAHAM ov. MANDFRS (1918), 56 
2 TL 5. UR. 

258 fin. There i no 
powcr inan agent, acting under general 
ower of attorney, to prescut. an 
nsolvency petition on behalf of his 
principal, unless the power expressly 
wuthorses such act, Te OSMAN (1919), 
40. N. lL. R 17.—S. AF. 

277 iv, — -- - -l—Power to 
borrow monucy & secure its repayment 
hy mtge. fs not to be inferred merely 
from weneral powers added to an 
enumeration of specific powers in a 
power of attorney, unless the exercise 
of such a power 1H strictly neccessary 
to carty out the express purpose of 
the instriunent or the acts specifically 





Coens 


Cases 281—338a. 


281. Add. Annotation :—Refd. Underwood v. Bank ' 


of Liverpool, Same v7. Barclays Bank, [1924] 
WK. UB. 775. 

297. Add. Annotation :--Generally, Mentd. North 
v Loomes, [1919] 1 Ch, 378. 


307. Add. Annotation :--Mentd. London Joint 
Stock Bank v. Macmillan & Arthur, [1918] 
A. ©. 777. 

308a. Salesman-- Authority to cancel sale.|——A 
alesman employed at a salary of £3 a week 
& 14 per cent. on sales eflected by him is not 


authorised to cancel sales made on behalf of | 


his principal.-- LECKENBY v. WOLMAN, [1921 J 
W. N. 100. 


313. Add. Annotation : —Mentd. Bradford v. Price 
(1923), 02 LL. J. WK. 13. 871. 


315. Add. Annotation - Mentd. Lowther «. Tlarris, 
(1927) I WK. BB. 308, 


324. Add. Annolations : Mentd. Weigal] v. Runci- 
man (1916), 85> J. J. K. B. 11873; Manbre 
Saccharine Co. e. Corn Products Co., [1919] 
1K. 2B. 198: Gould t. S. BE. & C. Ry... [1920] 
2 WK. BB. 1863) Johnson a. Taylor, [1920] 
A.C. Iddos) Wilson, Holgate oe. Belgian Grain 
& Produce Co., [1920] 2 K. 2B. 13) Diamond 
Alkah Export. Corpn. ve. Bourgeois, [E921] 3 
K. BB. 443: Wesss, Biheller & Brooks +. 
Farmer, [1923] 1 WK. OB. 2265; Finn e. Shelton 
Jron, Steel & Coal Co. (1024), 131 I. R213; 
Westminster Bank eo Pillon (1926). 136 LE 
315, Sassoon e Pnternational Bankenyg Corpne, 
JET, A C TL 


332a. | Pitt. pave a power of attormey 
to UP. & authorised him, in relation to pltf.s 
affairs, fo draw cheques on pltfs aecount at 


nulbhomsed thereby ANDREWS UO OSIN Ql 
CLAIR, JENZSE 2 oD a ke vO: 2 
W. W. it. 166.- - CAN. 

283i. - - - --  -.) Applt. co, 
gave to FH, customs broker, a power 
of attorney ‘to transact all bupbiness 
which °oapplt. co. ‘omay have with 


personal, oi 
eNCCUEG 


Mitwe. Was not 
struments . 


nained as one of the 
lleld s the very veneral 
words used in the power of attomey 


338a. 


Canada, In the 
speeiie clause pranfing the power to 
tnstrinments 
with das real property, a discharge of 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


the bank. T. in fraud of pltf. drew a cheque 
on pltf.’5 account, in favour of defts. in part- 
payment for ao motor-car which TT. had 
obtained from them for his own purposes 
on the hire-purchase system.  Defts. Knew 
that the cheque was drawn by TT. as agent. 
for pitf. In an action by pltf. to recover from 
defts. the proceeds of the cheque :—Held : as 
defts. knew that the cheque was being used 
to Hquidate the private debt of the agent, 
plti. was entitled to recover.-- RECKITT v. 
BARNETT, PEMBROKE & SLATER, Lrp. (1927), 
114'T. . R. 638. 


Authority to sign for business pur- 
poses.|— -Resps. had two accounts with applt. 
bank at Sydncy in connection with a business 
which they there carried on. They informed 
the bank mm writing that the two managers 
of their business had authority together to 
sign & indorse cheques, to draw & indorse 
promissory notes & bills of exchange, & to 
transact on their behalf all business connected 
with the accounts. Banks in Australia 
frequently issue to a customer, in exchange 
for a cheque in favour of the bank. a cheque, 
described as a ‘ bank cheque,” drawn by the 
bank on itself in favour of a person designated 
by him, or to bearer. In exchange for 
cheques drawn in favour of applt. bank by 
the managers, the bank issued to one of the 
managers bank cheques payable to a name 
designated by him: these cheques he 





fraudiwently appropriated :--Held:  applt. 
bank was not entitled to debit the bank 
cheques against) resps. The manager had 


not imphed authority to reecive bank cheques, 
& the circumstances in which on = certamun 


Held: under the power the agent was 
authorised to syn the written contract 


connection of sale —ALMASROCK or. LIQUIDALTOR, 
ic., (E922) App. J). 237 SS. AF. 
sd.- - Tradinglicence —Power to ap- 


ply for.) ~A , astorekeeper, by general 


hereiaes ees ‘ d power of attorncy appointed HH. to 
the Colleetor of the Port of Montreal covered the right the agent to Inanage & transaet his business in 
or relating to the Department of the execute oa discharge mise —He  Ratal At the date of appomtment 
Customs of the sad Port . rati- Land Trin Aci, Bo RRGIS TRATION 


A owas trading under a heence ex facie 


fying & confliming all that)... said ieee ke GAN LIYTS) ood, but whieh later was declared 
attorney & agent rhall do eh me eye eae : vord, UD apphed for @ new Hcencee, 
Cheques to the order of the collect or 287 v. - Pawer to gire -To Wut ato was objected that he had no 
of Customs were given to Hi on his seeure apa purchase-money.jJ—A authority ta make the application — 


requisition for the payment of duties 
on goods imported by applt co., 
these cheques being made by the latter 
for fined amounts corresponding to 
the dinvorees Afterwards,  throweh 


transaction 


lands om 


whereby 
Chased land for eash on behalf of his 
ponenpab & subsequently pave a mite. 
aon the land & a convevanee of other 


satisfaction af the amount 


agent pure Jyedd + the power of attormey was 
sufherent authotty to Wo for the 


purpose, —ELARPIzE e JACOBSON (1919), 
4ON. LR. O22 - S. AF. 


fraudwent deviees, Ho, baying sue- remadiningg unpaid —-4/ eld autho- sf. Power granted by corporation to 
ceeded Gn passing: entries: for much orised by the agent's power of attorney. Ofltrvals: for time bead Reyistra en- 
stualler sums than the quantity of DINsMOoRD om Puinip, figisy 98 filed to require proof that persons exre- 


goods required, indueed the Customs 


WLW. ER. tel. CAN 


euting power held offiec.)] —Re LAND 


House cashier to take the cheques thus 
assued by appt. ceo. for ai higher 
amount than the one apparently due, 
& either to applv the sarplus in pay - 
ment of duties owing by third parties 
or to remmburse hit dn cash s— lield : 
(1) it was within the scope of the power 
of attornes given to TR by applt co. 
that he should recetve, dno cash from 
the custom  offterals,  bulanees — of 
cheques delivered by him to them, after 
deducting the duties ny able in 
reapect of entries made by H. ou behalf 
of applt. eo. 3 ¢2) It wae not within the 
seope of the power of attorney that he 
should direet) the application — of 
balanees of applt. co.’s cheques in 
payment of duties owing by H.’s other 
customers. CANADIAN Pacrric Ry, 
Co. rm Ro. 7), 55 S.C. RR. OTt, 87 
D. da RR. 7i9.-- CAN, 


287 i. See, also, No. 287 v., post. 


287 iv. ~-- --— -Powerto discharge.) 
-—A power of attorney appointed the 
grantor’s wife his agent fur the purpose 
of all dealings with his property, real 


BC. Propety Pou totrausfer to 
Ramaclf J-- \ ohusband had certam 
property putoam his wife’s mame. He 
held a weneral power of attorney from 
her, Subscquently the husband, as 
his wife’s attorneys, had the property 
transterred into bis own hame ¢-- 
Hleld:) the wife was entitled to have 
the transfer to her husband set aside.— 
BELFORD «. KELVORD (1922), 69 1D LR 
Jest: OF SBS. OL RR. 125s (1922) 3 
W.W. Ro 3393) affg. 61D. L. Re 10; 
14 Sank. L. R. 363.—CAN. 


295 vii. - -— Power fo sium 
contract }—Resp. co. having sold land 
to applt. gave to its agent in the 
Transvaal a generai power of attorney 
conferring upon dum ** full power to 
act on our behalt in all matters «& 
things that do or may affect or concern 
us in SS. Africa’? The power then 
proceeded in the followings words “ & 
in particular but without prejudice to 
the foregoing generality ’” to give 
particular austances of acts that the 
agent was empowered to perform , — 


36 


WuTLes Aci, Rovian TResr Co.'s Case, 
[A9vl1J SW. WwW. Rh. 246.—CAN. 


PART V. SECT. 3, SUB-SECT. 1. 


sg. Agentoblaining transfer of property 
to princepal-—.tuthorely to transfer pro- 
perty to third party.J—Applt. sold to 
1. land, a portion of which he bad not 
obtamed transfer. Applt. iustructed 
resp, an attorney, to put the matter 
through; resp. thereupon obtained 
transfer of the mece of land iu question 
into applt ’» name, & then guve trans- 
fer of the whole to D. :—J/fleld : resp.’s 
uuthority was wide enough to cover 
the costs incurred by him in obtaining 
transter of the piece of land into 
applt.’s name.-——SLraNntTon vv. ALLPORT, 
{1923] Is. Di L. 155.—S. AF. 


PART V. SECT. 3. SUB-SECT. 2. 


8). Grain market usage—Right of 
broker to close out customer. j-—RUSSELL 
e CAaNapaA WEST GHAIN Co., [1925] 3 
W. W. BR, 308.— CAN. 


previous oecasions the manager had been 
allowed to give instructions as to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the strong case 
needed to show an ostensible authority pre- 
-Valling over written instructions.—AUSTRA- 
LIAN BAXK OF COMMERCE v. PEREL, [1926] 


A. CG. 7373 96 L. J. PL. oC, 


eet 6D C' 
' e 


341. .{dd. Annotation : —Mentd. Bradford xv. Price 


(1923), 02 L. J, NK. B. STI. 


Vol. I.—Agency. 


A.C. 777. 


So; 30 L. T. 


Cases 338a - 427. 


Stock Bank v. Macmillan & Arthur, [1918] 


882. Add. Annotation: —Retd. Underwood — v. 
Liverpool Bank, Same rv. Barclays Bank, 
[1924] 1 K. B. 775. 

886. -tdd. Annotations :- -Generally, Mentd. Under- 


wood v. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 KK. OB. 775; lagyett (Liver- 


pool) «. Barclays Bank (1927), 187 J. T 


387. 


wldd. Annolationus : —Refd. Underwood a. Bank 


of Laverpool, Same cv. Barclay’s Bank, [1024 | 


369. Add. Annolation : —~—Mentd. JTondon Joint 1K. OB. 775: Liggett (Liverpool) ¢ Barclays 
Stockh Bank vw Macmillan & Arthur, (LOTS8] Bank (1927). 137 t. Tas 
A.C. 777, 388. tad. ANnolation:  Retd. Liggett (liverpool) 
370. Add. Aunatations :— Ax to (1) Consd. Jones t. Barelays Bank (1927), 137 L. Te £43. 
. iA ’ > ‘ e o>? Cy howd . 
v. Waring & Gillow, [1926] A.C. 670. Refd. 399. tdd. Annolafions: Consd. Prager v. Blatspiel, 
London ede Stock Bank cv. Macmillan & Stamp & Heacoch, [l92t] bo K. Bo 566, 
Arthur, (1018) A.C. 777, Refd. Jehara er. Olfoman Bank, |1Q27) 2K B 
S71. Add. Arnolations : As to (1) Refd. London pas | 
Jomt Stock Bank vy Macmillan & Arthur, 407. Add. Annotation -—Generally, Mentd. Isaacs 
BE A.C. 7773 Cruildtord: “Prast’ ¢. Goss v. Cook (1925), 13h da T. 286, 
p= . . mre ry » 
(Id), P86. PE T5 426. -ldd. Annotations: Consd. Keen vy Mear, 
a d. Annotation 2 - 21s to » London OPO] 2 Ch. O74. e Leweock vt. Bromle 
373. 41Idd. A fat ts fo (1) Consd. | | phova] 2 Co 71 Apld. | kh B ley 
Joint Stock Bank uv. Macmillan & Arthur, (1920), 127 [T. T. Pie. 
[19IdS} A.C. 777. 427. Add. Annotation: Refd. Thirkell cc. Cambi, 
379. Add. Annotation: Consd. London  JTeoimt [IMO] 2 WK. BB. 500. 
PART V. SECT. 3, SUR-SECT. 4. A. the fourteen davs, sazned a contract ol not be made by the vendor, disatlow ed 
340 1. ——— —soaatudhornty te dra setle by whieh the property was sold to no the absence of any aithornty trom 
cheques in oprineipals uame - igent  pithtor £6,700, payable £1,000 deposit the Vendor te amake such on agreement. 
drawing cheques to repay personal (L600 preliminary deposit, to be im THOMPSON ov. LYNNE. LE92t] ot 
losses J-— Tf uo eo CS braneh miaanager, creased to Lb,Q00 within onc month, WOW. KR 285, of Dol Ro 729.— 
Whose power brie lade PeCem ine money, eae within ee months, & ila CAN. 
depouting itoin oa bank am the co th WIC BIN Thomttis, Trosses tom TO be sl. Salesman omaha fuetio 
name, & drawing Cheques against such  eiven after the second payment ie | Held rena cat haus - 


funds an the eo "s mame for the pur- 
poses Of ats dmaeiness but mot for his 
OWD personal business, Wisapproprites 
its funds bs drawing cheques an the 
eos named to repay tis Oowr persomal 
loans, the co cum recover the stams 
thus patd from those to whom they 
were paid, aithousd the fatter recessed 
Chem fromestls A bedres ras, as Codd chem 
Dy the person qoastrae thera, Chiat bre 
had qnenesy, conag te dam frome the 
ea tor combmaissiam oA thtt le owas 
aufhormsed to draw cheques for these 
COMMIS? tons -- LONDON Git AMARANTE, 
nle, Coa. rer ABRAMS A NOvVenY, | 19235) 
2WOW.R loou CAN. 


PART V. SECT. 3, SUB-SECT. 5. 

79 11. —— J—- Where a 
Primncipalbemtrusts dn awent with wadacia 
of tithe XN a signed trausfer, (le trans- 
feree ~ ramic bene left blank, for the 
purpose of Patsanee Q Certain Sum om 
such securittes, A the agent borrows 
a larger sum & traudulentis: appro- 
priater the diflerenec, the lender bormng 
Im ignorance of the amount speciied 
by the principal, the procipal caunot 
redeemn the securtics without paving 
the Jender the amount lent The fact 
that the transfer state. a certain sum 
as consideration does not neecs:anly 
Impose upon the lender the duts of 
nygquing us to the limuatationy of the 





avent’s authority — MAAN «  MAN- 
NESS, [19lojJ 2 W W. FR Gb: Za 
Man. L. kt. 470; 40 D. LR 136.--- 


CAN e 


PART V. SECT. 3, SUB-SECT. 6.-— A. 

397 in. - -  Llathonty as such Con 
fract not contpieled ~ KAakATLAW ' 
Usiinp ARTInis (Mam), [1926, 1 
ID. L. RR. Tus —CAN. 


398 in. ‘AAdthority to suygn con- 
tract—Cortract providing for payment 
of price by enstalinents | -Defts signed 
& gave to an agent a document gm the 
following terms — ‘fo We hereby agrer 
to sell the property for £6,700 nett, 
provided a sale takes place wathin 
fourtecn days from date hereof = The 
abuve price tu be clear of alt comn- 
mission charges.”” The agent, within 





£2 2th at the end of the three montis. 
There was no proviston for mterest on 
the Dbafanee tleld the docune ret 
syrned by defts Was pot an authority 
fo the agent to sign uo contract com 
atime the abowe terme as to pay meron 


Borbpr O'CONNOR, [P26] Ve Le 
O08 AUS. 
398 nt. Contreele oataneunyg 


penalia elause | Pedd the existence 
of the penalty cheatse, whieh was uot 
eovered doy thee agents daistructions A 
Wats not separable trom thre re tatided 
Of the contract, justified: Che praneipal 
agents aetion, & 


dh opepucdieatinige thre 
the eontraet omiamet be set aside Tt 
Pa Aer daatin, iV 7 | Npype db 2k 
S. AF. 
qi. - - Gleneral authority | Pitt. 


contiaetad with deft to purchase & 
deliver potatoes atan agreed price 
per buebel Phe farmers from whom 
the potatoes were to be purchased 
Tequired cash payments, &  defts 
agreed to make advances to put pltf. 
In fund*s for this purpose. Jette. were 
not prompt mo providing funds, & pith. 
complained of the delay wlueh oo huanm- 
pered bin dim buving, A, in order to 
ynduec hams te carry out the eoutract, 
deft. ’ agent offered an advanee of 
Yo cents per bushel on the contract 
price for four cart loads of potatoes . 
Wield. the agent on the spot, looking 
after defts.’ atete-t-, had a general 
authornts suffl@zenthy broad to cover 
the making of the contract) for the 
advanced pree, LLGacy rv. DAVISON 
(1919), D2 NOS. ER. 545.- 


reversed 
Ioclete the 


(1916), 
Wolds 
in the 


CURE Wu 
22 Il, kt SOT. 
“Sno oacttal of appurent ’ 
sentence, °* elds O. had no actual 
or apparent authority to vary che 
written contract by sub-tituting a 
later date for delivery ” 


sk. cigqent agreeing to payment of com- 
pensation to purchaser tf transachon mot 
complied -Ardthooity to sell.) -A claims 
by a proposed purchaser for daniages 
on the ground of an agreement by the 
vendor's agent for compensation to 
the 


r. ‘Thin 


27 


Mason & Dthas, Lib. rv UL povin, 
Pel TE OD dae Tk Bates ed Ns Ss. At 
flo. CAN. 

sin. Salierlors clerk geting  ounder- 


withdrawal af Begestray - 
CGaancrals catcat fadhorely as such.|- 
Hiela the qolro was personally bound 
pry fdao oo ranvadesr Card ayvar FIAWRING oO 
(x\DEN (To), OF ¢ lL. RR. ISB, 26 
mH N & W ose, PEG] Argun bb. R 
109, AUS. 


faking as to 


PART V. SECT. 3, SUB-SECT. 8. A. 


423 Iv. ~~ fhipress authority to tet 
on weekly lenaney Lease granted for 
long ferme | Vath was the owner of 
premises let toaweekly tenant Whon 
the tenant deft she cecommended deft. 
to pith. aso tenant. PM never saw 
dett), but pltfh’p husband arranged some 
form of lease wath dam, & thereatter 
collected: the rent, which Was paid 
Inonthis, on bohalf of plti & wath her 
guthorty. Inoan action of ejectinent 
deft alleged that pltf?’s husband had 
given him a lease for four years. from 
Dec W925, & that he was e tenant from 
year fo sear. Pitt. denied any hnow- 
Jedge of u lease for a tern, or that she 
had given authormty to her husband 
to make such a lease. Meld: the 
tact that pltf.’* husband had colleeted 
her rent was ho evidence that he had 


uuthorty to make a Jease for four 
years on her behalf —Vocr «2. Kire 
(1919), 14 N.S. W. I ER 845° 86 


N.S W. W. N.19.—- AUS. 


427 n. - — Authority to find pur- 
chaser or lenant.|—Deft. wrote to a 
land agent ax follows ---‘f Re sale of 
hotel, d willtahe €v,500 for the tree- 
hold, & stock & furniture at valuation, 
or Will lease for a term of five years, 
rent £5 per week  €1,000 walk on, 
walk out.” The agert submitted the 
property to pltfi, who elected to take 
te lease The agent dicw up an agree- 
ment to lesce the property upon the 
terms mentioned by deft., & stoned 
ft on deft.’s behalf:--Meld:  deft.’s 
letter did not authonse the agent to 
bind hum by w concluded contract, 


purchaser phowd the contact | but merely amountcd to an authority 


Cases 432— 495a. HKNGLISH AND IKXMPIRE VIGEST PUPPLEMENT., 


432. Add. Annotalion: -Mentd. Johnstone vw. who never had authority to 
Pedlar, [1921] 2 A. C. 262; Commercial & tapestry, stole it from pitt é& gold it ie ae 


Estates Co. of Egypt v. Board of Trade, n an action for conversion deft, 

[1925] 1 K. B. 271. that P. had been in possession of Gon 
433. Add. Annotation :—Consd. Re Bebington’s as & mercantile agent within the Act of 1550 

Tenancy, Bebington v. Wildman, [1921] 1 & that as he had bought them from P. in good 

Ch. 559. faith he had acquired the propertyinthem. I1.. 
434, Add. Annotation :—Refd. Re Bebington’s also contended that pltf. had held out P. a: 


Tenancy, Bebington v. Wildman, [1921] 1 Ch. person with authority to sell & was estoppe: 

559. ele peter Sag i. ire no such authority 

436. Add. Annotation :—Refd. Ie Bebington’s was lined, @oklodeh bee ne 
ae TanCy » Bebington +. Wildman, [1921] 1 any principal other than pltf., yet these fact. 

Ch. 659. did not prevent him from being a mercantile 

442, Add. Annotation :—Refd. Re Knight & agent & in the circumstances he was a mer- 
Hubbard’s Underlease, Hubbard v. Highton, | cantile agent & in possession of the A. 
[1923] 1 Ch. 130. | papesiry with the consent of pltf., & as to 

464, Add. Annotations :—As to (1) Refd. Poland | 1 aoe pee Sgt Ais a rnc aed a ce 
v. Parr, [1927] 1 K B 236. Generally, Mentd. | tapestry, as P. was Haven in possession of it 





Pratt v. British Medical Assocn., [1919] l 
KK. KB. 241; Prager v. Blatspiel, Stamp & 
Jleacock, [1924] 1 K. B. 566. 

465. Add. Annotation :—-As to (1) Refd. Savill v. 
Harben (1919), 89 1. J. K. B. 47. 

467. Add. Annolation: Mentd. Lowther wv. Marris, 
[1927] 1 K. B. 398. 


with pltf.’s consent, the defence under the 
Act failed, &, as pltf. had never represented 
to deft. that l. had authority to sell it, there 
was no estoppel, & pltf. was entitled to 
recover the value of the I.. tapestry alone.— 
LOWTHER v. HARRIS, [1927] 1 K. LB. 3938; 
96L.5I.K B.170; 136 L 1. 377; 438 TL. R. 





468. Add. Annotation :—Refd. Lowther v. Harris | 24. 

(1926), 43 T. L. WR. 24. 487. Add. Annotations :—As to (1) Distd. Kempler 
469. Add. Annotations :—As to (1) Consd. Folkes | v. Bravingtons (1925), 133 L. T. 680. Refd. 

». King, [1923] 1 K. B. 282. Refd. Lowther | Lowther v. Harris (1926), 43 T. L. R. 2. 

v Harris (1926), 43 TP. 1. R. 24. As to (2) Distd. Kempler v. Bravingtons 
472. Add. Annotation: 18 to (1) Refd. Lowther (1925), 133 1. T. 680. 

v. Harris, [1927] 1K. BL 3893. 488. Add. Annotation : —Refd. Lowther v. Llarris 
474. Add. Annotation >: Mentd. Lowther r. Harris, (1926), 43 T. L. RR. 24, 

{1V27, 1K. BB. 308, ; 492. Add. Annotation :-—As to (1) Distd. Laurie & 
475. Add. Annotation :-—Mentd. The Parchim, Morewood v. Dudin, [1925] 2 K. LB. 383. 

{1918} A. C. 157. . ae Tbe 
477. Add. Annotations :—Consd. Folkes v. King, | 48° ee Ribe Gon sa aur ern 

[1923] 1 dk. i. 282; Lowther v. Harris (1026), | [1926] 2 1X. B51. Refd. Heap vr. Motorists’ 

ASP. 1. Re 2d. _ Advisory Agency, [1923] 1 K. LB. 577; 
478. Add. Annotation: Mentd. Lowther tv. Llarris, | Lowther v. Harris (1926), 4p. LL. RR. Ba. 

Oy #2¢)5 
[Mec 7} TR. BB. ang. | 495a. ——— Agent obtaining possession by trick— 


480. “Add. Annotation : Mentd. Re Wait, [1927] 1 Authority to sell—-At specified price.]—T'he 
Ch. 606. ; owner of a motor car delivered it to a mer- 
482. Add. Annotation : —Generally, Mentd. Lake eantile agent for sale. The owner stipulated 


| 
| 
{ 
v. Simmons (1026), 05 L. J. K. B. 686. | & the agent agreed that the car should not be 
| 
| 
| 


483a. —--- Agent intrusted with motor car—To sold at Jess than a specified price without 


the owner’s permission. The agent intended 
from the beginning to sell the car immediately 
for the best price he could get & to use the 
proceeds for his own purposes. On the day 


sell to specified person.|—I] KAP v. MOTORISTS’ 
AbDVIsoRY AGuNcy, Lrp., No. 495b, post. 
484. Add. Annotation :— As to (1) Refd. Lowther ' 


vw. r j 2 } ‘ c . e e 2 ° ' 
485. A pi 7 ae : - ao i ; on which he got the car he sold it for less 
oe OO ea One as aU ce than the specified price to a purchaser who 
Harris (1926), 43 T. 1. R. 24, ) bought it in good faith & without notice of 
485a. - - - —-— — — Improper sale.]— PItf. was | the agent’s fraud. The agent misappro- 


priated the proceeds. The car was subse- 
quently purchased by deft. In an action of 
detinue by the owner of the car against 
deft. :—Held: (1) deft. acquired a good 
title by virtue of 1889 Act, s. 2; (2) the 
mercantile agent had not rendered himself 


the owner of the A. tapestry & the L. 
tapestry, & he gave to P., a dealer in antiqucs, 
a limited authority to obtain & submit offers 
from possible purchasers. VP. falsely repre- 
sented to pltf. that he could obtain £525 for 
the A. tapestry, & pltf. allowed him to take 





it away for delivery to a purchaser, who in liable to be convicted of larceny by a trick. 

fact did not. exist. P. then sold the A. | inasmuch as he was authorised by pltf. to 
tapestry to deft. for £250. Subsequently P., pass the property in the car to a purchaser ; 

fo find a purchaser.--QUICK tv. WINTER, , Person who requires to found upon it.— , for the ado of pitf. If there be 
L1920) N. ZA. L. RR. 98.—N.Z. YANISH vB. GILLESP1, [1922] S. C. 656 any reasouable doubt whether the 
sn. Law agent— Authority ta collect , —SCOT. ' signature to the consent is in reality 
rents manage property. -—A law agent, his signature, the order should be that 
even though he may be employed to PART V the bunk be added as a party pitf. on 
collect: the rents & attend fo the | - SECT. 3, SUB-SECT. 9. filing the neqpgssary consent.—K UscH 
repairs of a property, has no general so. Bank manager consenting to addi- — t. Pear (1922), Oe ore 


wuthority to grant leases on behalf of , tion of bank as pluintiff—General autho- | Ts. RR. at p. 3265; [1922 ‘an 
his employer. The existence of such | rifyagsuch. }— jaGalimaneaerorabenk | 1743 revag. 15 Sask. L. R. 324.—CAN. 
an authority must be proved by the | has authority to give consent in writing . ; 
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(3) as pltf. in fact consented to the mer- 
cantile agent having possession of the car, it 
was immaterial whether the latter committed 
larceny by a trick.—FoLkKEs v. Kina, [1923] 
1 K. B. 282; 92 L. J. K.B. 125; 128 L. T. 
405; 39 T. L. R. 77; 67 Sol. Jo. 227; 28 
Com, Cas. 110; 86 J. P. Jo. 552, O. A. 


Vol. L— Agency. Cases 495a—590. 


agent of proving that he acted in good faith 
& without notice of the agent’s want of 
authority, & is not upon the person whose 
goods have been disposed of by the agent of 
proving the contrary.—HEapP v. MOTORISTS’ 
ADVISORY AGENCY, Lrp., [1923] 1 K. B. 
577; 92 L. J. K. B. 553; 129 L. T. 146; 39 


Annotations :—As to (2) Distd. Heap v. Motorists’ Advisory 
Consd. Lake v. Simmons, 
[1926] 2 K. B. 51; Lowther v. Harris, [1927] 1 K. B. 398. 


To specified person—Sale to 


Agency, [1923] 1 K. B. 577. 








495b. —— 


. ro) e 


498. 


T. L. R. 150; 67 Sol. Jo. 300. 
Annotation:—dAs to (1) Consd. Lake v. Simmons (1926), 95 
L. J. K. B. 586 


third party.|—Pitf., desiring to sell his motor 
car for £210, & being informed by N. that he 
had a friend H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it & endeavouring to sell it to H. There was 
no such person as H., & N. represented that 
there was with the intention of obtaining 
the car for his own benefit. N. afterwards 
through an intermediary sold the car to 
defts. for £110. Before N. got possession of 
the car he had been convicted of theft & 
other offences, but that was not known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appvintment 
as car salesman to a firm of motor engineers. 
In an action by pitf. against defts. for the 
return of the car or its value & damages for 
its detention :—Held: (1) N. had obtained 
the car from pltf. by larceny by a trick, 
plitf. never having given any real consent to 
his having or passing the property therein, 
& pitf. should succeed in the action unless 
defts. had some valid defence thereto; (2) 
defts. could not rely apon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had been expressly 
authorised by pltf. to make the same, inas- 
much as N. was not a “ mercantile agent,” 
&, if he was, the sale by him was not a sale 
in the ordinary course of his business as a 
mercantile agent, within that sub-section ; 
&, further, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that N. had not authority to 
sell the car; & defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), proviso, the 


onus is on the person taking under the dis- | 
position of the goods made by the mercantile | 


500. 


505a. 


507a. 


510. 
515. 
516. 
517. 


520. 


528. 


529. 
930. 
538. 
582. 
586. 
590. 


Add. Annotations :—As to (1) Refd. Lake v. 
Simmons, [1926] 2 K. B. 51. 9 Generally, 
Mentd. Lowther v. L[arris, [1027] 1 K. B. 303. 


Add. Annotations :—Consd. Folkes ». King, 
[1928] 1 K. B. 282. Mentd. Lowther v. 
Harris, [1927] 1K. B. 393. 

Agent intrusted with motor car to sell 
to specified person-—Sale to third party.]— 
Heap v. Motorists’ ADVISORY AGENCY, 
Lrp., No. 495b, ante. 

Onus of proof.]|—Uerar ». Mororists’ 
ADVISORY AUENCY, Lirp., No. 495b, aoefe. 
Add. Annotation :—-Generally, Mentd. Low- 
ther v. Harris, [1927] 1 i. 13. 393. 

Add. Annotation : —Generally, Mentd. Low- 
ther v. Harris, [1427] | WK. OB. 893. 

Add. wAnnotation: -Generally, Mentd. Low- 
ther v. Llarris, | L927] 1K. BL. 3893. 

Add. Annotution :—Generally, Refd. Lake v. 
Simmons, [1926] 2 Kk. B. 51. 

Add. Annotations :—As to (1) Refd. Folkes v. 
King, (1923] 1 K. B. 282. Generatly, Mentd. 
Lowther v LLarris, [1927] 1 KO 3 308 

Add. Annotation: - Generally, Mentd. Muller 
(London) vo Lethem, Same rv. J. Re Conurs., 
[1927] 1 WK. B. 780. 

Add. Annotation :—Refd. Lake v. Sinimons, 
{1926} 2 kK. B. 51. 

Add. Annotation :--Mentd. Lowther v. lLarris, 
[1927] LK. B. 893. 
aldd. Annolation: 
(1927, 1 KB. 893. 
Add. Annotalicn: —Refd. Pearl Mill Co. v. 
Ivy Tannery Co., (1919) 1 K. B. 78. 

Add. Annotation :-—As to (1) Refd. Clayton- 
Greene v. De Courville (1920), 386 T. L. TR. 790. 
Add. Annotation :—Refd. Coldingham Parish 
Council v. Smith, [1918] 2 kK. B. 90. 











‘Mentd. Lowther vc. Tlarris, 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) vii. 


sp. cl of 1889—‘* When acting in 
ordinary course uf business ** defined. }— 
The expression ‘‘ when acting in the 
ordinary course of business of 4a 
mercantile agent,’’ means when acting 
within business hours, at a proper 
Place of business, & in other respects 
in the ordinary way in which a mer- 
cantile agent would act, so that there 
is nothing to lead the pledgee to 
suppose that anything wrong is being 
done, or to give him notice that the 
tisposition is one which the mercantile 
agent had no authority to muake.— 
ACME SreeL, Goops Co. or CANADA, 
LTp. v. WALSH CONSTRUCTION CO., 
Lrp., {1922} 1 W. W. R. 689; 63 
D. L. R. 529; 30 B. Cc. R. 639.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 10.— 
« (a) vili. 


st. dct of 1889—Neccasity for proof of 
mala fides of purchaser.}—Where an 
owner of goods, who has placed them 
with a mercantile agent, sues an alleged 


purchaser thereof from the agent for 
wrongful conversion, & deft. relies 
on [the above Act] the actual payment 
of money by deft. to the agent will not 
destroy the fact of mala fides, but the 
fact that the transaction 1s found not 
to huve been an ordinary sale, 2.¢. a 
sale to one desirous of either using 
the goods or disposing of them tu 
advantage, can of itself have a bearing 
only on the question of good faith, 
& proof of the marred A of the agent 
isnot sufficient; it must be shown that 
deft. acted in bad faith, & the evi- 
dence should be such as to prove to 
the hilt the mala fides of the alleged 
sale.—ACMK STEEL Goops Co. OFr 
CANADA, LTD. v. WALSH CONRTRUC - 
TION Co., LTp., [1922] 1 W. W. ht. 689 ; 
Can L. RR. 629; 30 B.C. i. 539.— 


PART V SECT. 3, SUB-SECT,. 11. 


5731. Agent— Authority to buy at 
diserecltion——Secret limitahons.J—If a 
person desiring to buy grain arms his 
ageut with contract form; for the 
urpose & sends him out to have there 
orms executed by vendors & with 


39 


! 
| 
| 
| 
| 
. 


authority to sign them on his behalf 
subject to the verbal condition that 
the agent must stipwate that the 
contracts are not to come Into effect 
until his principal has approved of the 
samples, thas Is a holding out that the 
went has authomty to make the con- 
tracts, & the principal is bound 
thereby though no such stipulation ts 
made therein & no samples approved 
by the principal, If the vendors have 
no notice of such limitation of the 
tgent’s authority.—Ranp & KiasT 
vy. McKenazis Co., Lirp., [1921] 3 
W. W. It. 72.—CAN. 

ga. Manayer of brunch office—Autho- 
rity asx asuch.jJj—When a co. bo conducts 
its business that wu person who sells & 
dclivors goods to a branch oftice thereovt 
ou an order reccived trem such office 
is reasonably led tu suppose that tho 
branch has authority to give the order, 
the eco will uot be pernutted to escape 
Hability for the purchase price on the 
ground that such branch office nad no 
authority to buy the goods.-—- FARM 
PRopUCTS, LTD. ve. MACLEOD FLOURING 
MILLS, LTp., [1918] 3 W. W. BR. 1035 ; 
yeaa L. RK. 128; 43 D. L. ht. 770.— 


Cases 591—747. 


591. Add. Annotalion :—-Refd. Bradford v. Price ' 


605. 


(1923), 92 L. J. K. B. 871. 


Add. Annotation :—Refd. Miss Gray, Ltd. v. 
Cathcart (1922), 38 T. L. R. 562. 


603a. Tenant of public-house—Not being licensee 


627. 


646. 


PART V. SECT. 3, SUB-SECT. 12.- A. 


—Holding out.]—Deft. was the licensee of a 
public-house at which meals were served. 


between deft. & the general manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
& deft. was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.’s name remained 
pated up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pltfs., 
during this period, supplied fish, fruit & 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on discovering 
that deft. was the heensee, which discovery 
was made after the goods had been supplied, 
sought to make him Jiable for the pnce on 
the ground that the tenant was either the 
agent of deft. by operation of law, or that 
deft. was estopped from denying such agency : 
- Held: where two people agreed that one 
should illegally & improperly occupy = a 
position which could onty be lawfully 
occupied by the other, that did not neces- 
sarily make the:person oecupying the position 
the agent for all purposes of the person who 
ought to be oceupying it; the tenant was 
not. in fact. deft.’s agent; & as between him- 
BCH & opltts., deff. was not) estopped from 
setting up the true state of affairs, because, 
whatever omisrepresentations were made, 
they did not reach pitts. nor cause them to 
act to their detriment. MAcCEISHEntiEs, Lrp. 
a. JEARRISON (1921), G38 I. J. Ik. B. Stl 
132 1.7. 223 88 J. 2. 1514; 40 T. LL. R. 709 


GO Sol, Jo. SU. 


Add. Annotation :-—RBefd. Pennington v. Re- 
liance Motor Works, [1028] 1 KK. LB. 127. 


Add. Cilation :— sub nom. Re WOLVERIAMP- 


e 
’ 
: 


711 vi. 





, 656. 


In 1917, an agreement was entered into 


| 


664. 


665. 


Ewngiuisn AND Empire Digest SUPPLEMENT. 


TON, CHESTER & BIRKENHEAD JUNCTION Ry. 
Co., Bz p. COTTLE, 14 Jur. 703. 
Add. Annotation :—Apld. Re Direct Exeter, 
Plymouth & Devenport Ry. Co., Ez p. 
Roberts (1850), 2 H. & Tw. 392. 


After this case insert ‘‘ See, also, COMPANIES, 
Vol. IX., p. 53, Nos. 116 et seq. 

After this case insert ‘‘ Sce, also, COMPANIES, 
Vol. 1X., pp. 44, 53, Nos. 61-63, 110.” 

Add. Annotation :—Mentd. Nichol v. Fearby, 
Nichol v. Robinson, [1923] 1 K. B. 480. 


704a. Mess committee—Goods ordered: by secre- 


711. 
712. 


714. 


714a. —-- — 


744. 


747. 


-——-— - J--Pitf made 


tary.J}—Pltf. supplied goods to the officers’ 
mess of a brigade of which deft. was at the 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mess committee. VPltf. sued deft. for the 
price, alleging that under the King’s Regula- 
tions deft. was liable or that he was liable 
as principal for the acts of the mess secretary : 
-——Held: the Regulations did not create any 
liability between the commanding officer & 
tradesmen, & as deft. neither gave nor 
authorised the orders, & pltf. did not give 
deft. credit, the action failed.—LASCELLES v. 
RATHBUN (1919), 35 T. L. R. 347; 63 Sol. 
Jo. 410, C. A. 
Add. Annotation : 
[1924] 2 K. B. 483. 
Add. Annotation :—Expld. Butwick v. Grant, 
[ied] 2 1k. B. 483. 

Add. Annotation :—Consd. Butwick v. Grant, 
[1024] 2 KK. B. 483. 


-| —Authority to an agent to sell 
goods does not of necessity imply authority 
to receive payment of the price.-—BuTWIck 
® GRANT, [1924] 2 KK. B. 4885 939 LL. J. AK. B- 
972; 181 L. T. 476, D.C. 

Add. Annotations: —Apld. Bradford v. Price 
(1923), 92 J. J. WN. 3. 871. Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 


Add. Annotation :— Generally, Mentd. Brad- 
tord v. Price (1923), 02 L. J. K. LB. 87]. 





Dbtd. Butwick v. Grant, 





ab. Wembor of syndicale acting for syn- 
lieate ] Pith. Sought to recover trom 
defts , members of a svndieate formed 
ap the purpose of exploring & testing 
certain omit properties, whe price 
Mocoods supphed upon the order of 
meoft the delts Co, & upon his credit. 
At the time the goods were supplied, 
pitf, dad mot huoaw that C was a 
member of a svudieate or was acting 
for others: -/leld tefte. other than 
Cowere not table to plat, --Me Lauan- 


LIN tr. GENRES (1920), 46 O 1. RR 
4775 SPD. J. RR. S83, lf OG. WeON, 
ae ~CAN., 


PART V. SECT. 3, SUB-SECT. 13.—A. 


so. .igent - Molding out j---]fadebtor 
giver moneys to another to pay to hie, 
the debtor’s, ereditor, but the third 
parts falls Co pay the same over, the 
debtor fs laable for the amount, unless 
the third party was the creditor's 
agent. "The onus ts on the debtor to 
prove either that there was an express 
ageney, or ta show, by the acts of the 
ereditor, that) these were sufficient 
to ostablish ageney by holding out or 
estoppel-— CARR or FRY & McCunn, 





{1924 dD. a R736 ; 
Vit v. -—— Weight ta receive 
deposit J—~ An agent tor sale has no 


implied authority as such to receive 
a deposit.--Pr URSON vt. WILSON (1917), 
Q. W. N. 40; 11 Q. 3. P. 105.—AUS. 


an offer to TD), as agent tor l., to pure 
Chase land of Ls for $5,000, & with 
the offer paid $200 to 7). as a depos 
In an action for return of the $200, 
the offer not having been accepted, 
the trial gudge found that L. when 
approached by pltf. sent him to YD 
& told hint to make an offer through 
I). : that Y. procured fiom pltf oa 
wrilten offer to purehase at $5,000, 
paying part only iu cash, & that offer 
was refused by Le: that 1, obtamed 
from: pitf na seeond offer to pay all 
cash, A this Le also refused :—J/leld : 
DD. had authontv to receive an offer, 
&, as the making of a deposit was a 
part of that offer, D. was vot going 
beyond his authority in reeerving it. 





SILVERVAN ot. LEGREE (1919), 48 
O.h. R17; 47 DL. Re. 7135 Wo 


QO. W.N, 275.--CAN. 


sd. Jerson obtaining possession of bill 
of lading—lntervention between shipper 
ad cunsignce —Mere possession of a 
bill of lading in the hunds of a person 
Whe has intervened between the 
original shipper & the consignee & is 
in no way identified with the trans- 
action except by possession of the 
document, does vot give him any 
nuthority to give a valid discharge of 
the money payable by the consignee.— 
STEWART ¢. RicwauRpDSON Sows & Cuo., 
LTp, (1920) 3 W. OW. RR. 1384: 53 
Dn. lL. R. 625; 
CAN. 
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PART V. SECT. 3, SUB-SECT. 13.—B. 


746 i. ciyent.J—An agent authorised 
to receive monev for his) principal 
nay not receive anything but money 3 
but, at he receives au cheque on a bank, 
& the amount of the cheque is paid 
to the agent before his authority is 
revoked, that is a good payment to 
his) prneipal—DELORY wr. GUuynirr 
(1920), 47 O. L. R. 1873 52 D L. RR. 
206; 17 O. W. N. 471.—CAN. 


sf. 
Cashing 





Authority to collect debts— 
cheques received. J—A clerk 
employed in the business of the 
Cunadian Govt.  clevators, whose 
express duties were to collect amounts 
due from gram dealers for treight 
charges, ete., & on presentation of 
bills of lading & payment of charges 
to hand out warehouse receipts, & 
deposit all money collected to the 
credit of the Receiver-General in a 
designated bank & at certain intervals 
to remit by draft to the head office 
of the business, & which charges were 
almost always paid to him by accepted 
cheque, although they nught have 
been received in cash if so tendered :— 
ileld: to have no authority to cash 
auy cheques paid to him or any 
ostensible authority justifying any 
bank giving him the cash for any such 
echeque.—R. oe. Royal BANK OF 
CANADA, [1920] 1 W. W. R. 198; 


30 Man. L. R. 481.-— | CaN. L. Kh. 293 ; 30 Man. L. R. 104.— 


747a. 





Authority to receive cash for goods— 
Notice to purchaser to draw cheques to seller’s 
order).—Pitfs., who were coal factors, engaged 


Vol. I.—Agency. Cases 747a—809. 


v. Marsh, [1921] 2 kK. B. 640; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 





: | 754. Add. Annotation :—Refd. Allen v. Royal 
eae orameh, business for thems, Bank of Canada (1925), 41 'T. L. R. 625. 

- was authorise oO receive payment in ! one . *rice 
cash for coal supplied by pitts. 16 their aOBs ood) One eal Bradiond vor asee 
customers. Tltfs. had notified their cus- ! at. on ee ay hae : Pric 
tomers, including defts., that all cheques | 769. Aad. Annotation :— Refd. Bradford v. Price 
must be made payable to pltfs.’ order, & (1923), 92 L. J. K. B. 871. 
not to that of W.  Defts. nevertheless paid 778. Add. Annotation :—As to (1) Refd. Bradford 
for coal supplied to them by pltf{s. by cheques | v. Price (1923), 92 Tn. J. WK. B. 871. 
made payable to W. or order. All these | 778. Add. Annotation :—As to (2) Refd. Bradford 
cheques were duly honoured on presentation. ve. Price (1923), 92 L. J. K. 3B. 871. 

W. paid seven of defts.’ cheques into his own 781. Add. Annotations : —Refd. Bradford v. Price 
private account & embezzled the procceds : | (1923), 92 L. J. K.B. S71; Butwick v. Grant, 
—Held: as W. was authorised by pltfs. to [1921] 2 1K. 2B. 483. 

recelve payment in cash for coal supplied, 7g6, Add. Annotations :— Refd. Vettes v. Robert- 
& defts. had paid W. by cheques payable son (1921), 37 I. I. 2. 581. Mentd. Spencer 
re his sare & the aus a duly v. Tends (1922) 198 L nm 33 ° 
ionoured, detts. were discharged, notwith- . — soe ta =e 
standing that pitfs. had notified them that | 798+ Add. Annotations: Consd, Cheshire». 

ll cheques mus ; em | Vaughan, [1920] 3 K. LB. 240; Maskell v. 
all cheg ust be made payable to : ee Nee - Mentd. Col 
pitf{s.’ order.—BrapFonnD & Sons v. Price ! Hill, peel : KX. 3. Lod. SRE Os 
Brorners (1923), 02 L. J. K. B. 8713 129 , Hall, [M22] 2 kK. 1B. 87, 

LT. 408: 389 T. L. R. 27. 807. Add. Annotation : Mentd. Lowther r. Harris, 
750. Add. Annotation : -Consd. Bradford ¢. Price | [oer] dW. B. 808, 
(1923), 92 L. J. Ik. 3B. S71. | $09. .Lanotations: Kor * For full anns., sce LAND- 
751. Add. Annotation :—Refd. Bradford v. Price | a eee read ** Jor full anns., see 
(1923), 92 L. J. K. B. 871. Bi leer Maer eh ote eet: 
Add. Annotalion :—As to (3) Refd. Chilling- 
752. Add. Annolations :— As to (3) Refd. Robinson | worth v. Ksche (1923), 92 L. J. Ch. 461. 


PART V. SECT. 3, SUB-SECT. 15. 


804i. Agent —Implicd authority from 
circuntstances  Tlusband authoriscd to 
purchase stock for wife J— The fact that 
® husband was authorised to uct, & 
has acted, as lis wife’s agent in the 
purchase of stock through brokers docs 
not in itself justify the brokers in 
assuniaoe that hea her agent to direct 
asale of its & even assuming that the 
rules of the stoch exvchunge subject 
to which the order to purchase was 
placed confer on the husband authornty 
to diuect sueh sale, the brokers 
responsibility to the wife for the pro- 
ceeds of the sale is not d'seharged by 
pavinent to the busband unless they 


show that he had authority, either 
CNPLess or implied, to receive 
the money.—AInVMVAN ot. Burpich 


BROrHERS, [1923] 4 D. L. R 6523 3 
W. OW. RR. 785s) rarying, [1923] 1 
D.L K.1165; 31 B CL. 4758.—CAN 

B08 v. —- — Break an market j— 
Instructions by an owner of wheat to 
his agent to ‘“‘sell’? without more 
means * sell as soon as possible,’ unless 
there is something in the ecrreumstances 
or the custom of a particular trade 
hnown to both partice to give the words 
a different meaning. Where instruc: 
tions to sell, without stipulating any 
price, were given after the close of the 
market on Muv 3 ‘—J/eld:;: the agent 
War justified m selling without further 
instructions at the opening of the 
inurhet on May 4, though the market 
had broken by reavon of the Gram 
Exchange having withdrawn option 
trading & the possibility of the Govt. 
fixing the pricé.—GEARNARTv QUAKLR 
Oats Co., 11919] 3 W. W. KR. 858.—CAN. 

$09 iia. —- ——.)}—Deft. 
wired to S., aland agent : ‘* Bed-rock, 
£13,200 net, £400 down, stock & 
furniture at valuation ” SS. replied, 
** Your wire says £100 down : suppose 
you mean £4,000, wire us” giving 
authority to sell if we can get your net 
price.”’?’ Deft. then wired, ‘* Four 
thousand down. Se!l if you can get 
my net price’? §& replied, ‘* Have sold 
in accordance with your wire, freehold 
for £13,750, stock & furniture at 
valuation, showing you £13,250 net, 
£41,000 to be paid down, bulance to 
be arranged on mtge. by you. Pos- 








session us soon as license granted, not ‘ have said that plttr. 


laterthanAug 20,4500 depowt paid ": 
--Helds os. baud no authority to sell 
on the terms on which he did sell - 
PRINGLI rv. McKay, [1922] N. ZG Ia 
d15.—N.Z. 

815ina }- 
GUARHARE ® QUAKER OAIS Co (1918), 
42D L RR. 791.- CAN. 

815 ib. - jJ- 
A land agent, whom pitf. had miormed 
Of huis wallingaess to sell a property 
for 4000, obtammed an offer ef £820 
& telegraphed ait to pltf., but through 
nonustahke in transmission the message 
as delivered to pitt. mentioned £925 
as the amount ot offer. Pitt. tele- 
graphed his acceptance without naming 
wn amount. Phe offer having been 
Withdrawn, the agent agreed to sell 
the Jruoperty to deft. for £825, & Jet 
hum into possession. On the tender 
of the formal contract to pitf. for 
evecution a month Jater he learned 
about the mistake in the telegram for 
the first time A&A refused to complete :— 
Weld: the specate authorty orginally 
given to the agent did not authorise 
the sade of pltf."s property for less than 
L900, & no land agent as such is held 
out a having a general authonty on 
behalf of his chent to sell on any terms 
or at QDyY plee—SHORTAL — 0. 
oe [1920] N. Z LL. RR. 103.— 


—— ee -_ - 


ences ee — ee 


815 Vv. -—— ——- ]—V1tfp., an 
incorporated co., owning lot® of land, 
appointed C. then general manager to 
Fupervine the sale of the lots. In 
the agreement between pitfs. & C. it 
was provided that he hud no authority 
to make anv representation a9 to 
pitfs * properties other than those cou- 
tamed in their printed matter, & that 
he should have authonty to accept 
offers for the purchase of lots according 
to pltfs.? price-list. Pitfis. employed 
G. to sell their lots. G.,1n Mar 1914, 
telephoned to deft. from pltfs ’ office 
& induced deft. to buy two of the lots, 
upon the capress agreement that 
pitfs. would resell the lots not later 
than Aug. 1914, at a profit of $100 on 
each lots: Gs. Informed deft. that he 





was authori ed by C. to make this , 


arrangement. C. was present when 
G. Was telephoning, & heaid what G. 
said: C told G. that he should not 
would 


the lots; but, according to the testi- 
mony of G.. C. himself was not called 
aso ou witness, Co ratified the repre. 
Kentation made im lus name & ostensibly 
by dus authority Hleld > OS, Ab 
reneral manager, had ostensible autho- 
rity to make or ratify the collateral 
arreement, & any sceret restiietion of 
his authorty would not affect deft., 
who rehed upon tis being the general 
TInanawer— CANADIAN GENLRAL Sh- 
CURIE Co., Leper GLoraen (19018), 
Meo. R500: 30. WL N 355° 14 
O.W.N. 71; 45D. L RR. 20 — CAN. 


817 11. - - Implhed authority j-— 
A broker who had purchased corn on 
margin fora customer. Lleld. yusta- 
fie Sam selling on the customer fade 
to forward margin money when 
slump oeecurred in the market prree, 
a pgponeral condition of the broker 
transacting: such business borg that he 
reserved the right to close trausactlous 
without further notiee when maging 
were unsatisfuctors, Which condition 
the ct amnferred must have been hnown 
to the customer who had been tor some 
fame aw room trader’ A&A dealer on a 
larger seale in the broker’s othce,~ 
MALOOL v BICKLLL, [192017 WOW. ER. 
407; 50D. a R. 5803 17 O. WL NN. 
204, 598. Cc. R. 429.— CAN. 

817 in. —-- Audhorily to find pur- 
chaser.J~ On Jan. 20, 1920, deft. 
handed to his brokers a Jetter in these 
terms: “63 authorise you to procure 
w buyer of the above premupes for 
Rs 45,000 & on your sending same, 
1 shall pay you as remuneration at 
I per cent. on the purchus¢-mancy. 
The pame will be puid at the regis- 
tration of the conveyance, otherwise 
not’? The offer econtamed ano the 
letter was accepted by pith. & there- 
upon the fact of such acceptance Was 
commumeated on the same day to 
dett.. Meld: the offer contamed in 
the letter amounted only to an offer 
to be put into touch with intending 
buyers of the premises & it was in 
no sense an authouts to the brokers 
to sell deft ’s property or an offer on 
fhe part of the vendor to sell the 
premises to whoever might be brought 
in touch with the vendor by the 
broherp.—PURNA CHANDRA JUT ¢. 
Jnpra CHANDRA Roy (1021), J. L. K. 


reseU § 49 Calc. 389.—IND. 


Cases 822—897. 


822. Add. Annotalion : --Generally, Mentd. Low- 


ther v. Harris, [1927] 1 K. B. 393. 


828. Add: Annolations :—As lo (1) Distd. Common- 


829. 


833. 


834. 


834a. 


834b. 


836. 


wealth Trust v. Akotey (1925), 94 L. J. P. C. 
167. Refd. Bradford v. Price (1923), 92 
L. J. K. B. 871. Generally, Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 


Add. Annotation :— Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24. 


Add. Annotations :-—Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Apld. Lewcock v. Bromley 
(1920), 127 J.. T. 116. 


Add. Annotation :—As to (1) Consd. Keen v. 
Mear, [1920] 2 Ch. 574. 


-.|—A general authority to an 
agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 
a signing, be a special & express authority 
to sign.—LEWcock v. BRroMLEyY (1920), 127 
L. T. 116; 37 T. L. R. 48; 65 Sol. Jo. 75. 


-|—The mere employment of an 
estate agent by an owner to dispose of a 
hpuse confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instructed to sell at 
w certain price, those instructions involve 
authority to make aw binding contract & to 
sign an agreement. 

gut the authority is limited to signing an 
open contract & does not authorise the 
agent to men a contract with special con- 
ditions, e.g. as to title with which it is no 
part of an estate agent's duty to deal.— Kien 
vo Mar, (1920) 2 Ch. 5713 89 L. J. Ch. 513 ; 
W241. 7. 10. 
Add. Annotations ; - Consd. Keen v. Mear 
[1020] 2 Ch. 571. Distd. Leweock v. Bromley 
(1920), 127 1. TU. 116. 














836a. —— —- .!- Kaien e. Miscan, Ne. 831th, ante. 


836b. —- -- 


821 i. —- 
own name.) 


in 


Authority alleged to be limited to 
state price.| Action for specific performance 
of a contract alleged to have been entered 
into by letters between plifs. & 1. & R., 
estate agents, whom pit fs. alleged were agents 
for the first deft. tor the sale to pltfs. of free- 
hold) premises. The defence was that the 
agents bad a limited authority to state a 
price only. The premises had been offered 
for sale by auction by order of the mtgees. 


pa 


| 
| 


837. 


845a. 


-tnnotations :-- Refd. Fydell v. Clark (1796), 
Lyou v. Molls 
Er yp. Bushell (1844), 3 Mont. D. & De G. 615; 


ENGLISH AND EMPIRE VIGEST SUPPLEMENT. 


On Jan. 27, pltfis. offered £400. On the 
28th H. & R. submitted that offer to the first 
deft., & asked for her instructions. On 
Feb. 8, the first deft.’s husband communi- 
cated with H. & R. over the telephone, & 
on Feb. 10, they wrote to pltfs. stating that 
their client would not accept £400, & that 
‘we are now authorised to close with you if 
you will increase your offer to £450.” Pitfs., 
on Feb. 14, wrote to Hi. & KR. referring to 
the letter of Feb. 10, & stating ‘“wo are 
prepared to accept your offer of this pro- 
perly agreeing to the price of £450. Kindly 
forward the contract in due course.” On 
Feb. 17, Ul. & R. wrote informing the first 
deft. that, as instructed by her husband, they 
had offered the property to pltfs. for £450, 
& that plitfs. had agreed to buy. The second 
deft. was prepared to purchase the property 
from the mtgees. at a price more than £450 :— 
Held: the agents had authority to conclude 
the contract, & pltfs. were entitled to judg- 
ment for specific performance of it.—ALLEN 
& Co., LtTp. v. WOITEMAN (1920), 80 L. J. Ch. 
534; 123 L. I’. 773; 64 Sol. Jo. 727. 

Add. Annotation :—Refd. Banque Belge Pour 
L’Etranger v. Hambrouck (1920), 37 T. L. RR. 
76. 

Authority to discount bill.|—If an 
agent employed by the indorsees of a bill to 
get it discounted warrant it to be a good one, 
his employers are bound by his act, & are 
liable to refund if the bill be afterwards dis- 





honoured by the acceptor. -FENN v. ILAR- 
RISON (1791), 4 Term Rep. 177; 100 HK. BR. 


950. 
1 Exp. 447; 
Ree Acraman, 


(1804), 1 Smith, K. B. 475; 
Royal 


Albert Hall Corpn. « Winchelsea (1891), 7 Te Ta. i. 362. 


850. 
860. 
872. 


Add. Annotation -—--Refd. Collins v. Hopkins, 
[1923] 2 Ik. B. 617. 

Add. Annotation :- -Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

Add. Citations :—uaffd., [1918] A. C, 626; 87 
L.J.K.B. 1158; 119 L. T. 44065 SET. LR. 
518; 62 Sol. Jo. 665, H. L. 


Add. Annotations :-—Mentd. Calmenson vv. 
Merchants’ Warehousing Co. (1920), 125 


L. T. 129; Dey v. Mayo, [1920] 2 K. B. 346 ; 
Everett v. Griffiths, [1921] 1 A. C. 631. 
Hearn v. Southern Ry. (1925), 41 T. L. R. 
305. 


undor particulars & conditions of sale referred | 883a._ Salesman — Authority to cancel sale.|— 


to in the correspondence on Jan. 18. HL. & 
KR. inclosed plan & auction particulars to 
pitfs. stating in their letter that their client 
would be willing to sell the freehold at £550. 


General authority— Sale 
Fleld : position of 


| 


897. 


the effeet that tenders pught be sent | 
either to the solrs. or to either of t 


LECKENBY v. WOLMAN, No. 3O08a, ante. 

For ‘‘ For full anns., see ESTOPPEL,’’ read 
“For full anns., sce DEEDS, Vol. XVII, 
p- 216, No. 285.” 


PART V. SECT. 3, SUB-SECT. 17. 
e 


ae being that of brokers, im selling 
n ther own name they aeted bey ond 
the seope of ther authority. PatrER- 
KON O McOCaLtum, (ineijy N. ZA Leh. 
869. -——N.Z. 

833 xiiia. ---—— Jnsfructions to pro- 
eurc purchaser-al speerfuad sum.) -In 
negotiations for the sale of property 
& notiivation by a principal to his 
ugent that he will accept a pur- 
chaser ut @ specified sum wall not 
wuthorise the agent to conclude a 
contract.-—-CARNEY oe. Fain (1920), 
ei il... T 61. - TR. 

sk, Solicitor —- aadhority ta reeeive 
tenders— Tenders tobe sent ather toagent 
vt principal, | 
to solrs, to advertise for tenders for a 
proporty & they told the solrs. to 
snsert in the advertisement a notice to 


° 


Isvors. gave instructions | 


exore : this latter the 5olrs. did not do. 
A tender was received by tho solrs. & 
forwarded by them tothe exors & thoy 
wrote acknowledging (he receipt there- 
of. Some days later the tenant of the 
property forwarded a tender to one of 
the exors., who did not communicate 
with his co-exor. or the solrs. about it. 
The solrs., having heard no more from 
the exors. entered into a contract to 
nell the property to the person who 
made the tirst tender :—dield: the 
solrs. had no authority to give notice 
tu the person making the fret offer 
that his tender was accepted.— DEANS 
v. ORR (1922), 63 D. L. R. 720.-—CAN. 


PART V. SECT. 3, SUB-SECT. 16. 
a. Transpose lincs 5 & 6G of this 
paragraph. 
42 


| 


sl, dyent forbidding purchaser to use 
machinery only partly para for— Autho- 
rity as such.j—Where a fetter, sont to 
u buyer of a farm machine under a 
conditional sale contract before be 
is im default, forbidding him, under a 
threat of seriour consequences, to use 
the machine, is wmtten by an agent 
of the seller, with authority to sell & 
collect the purchase-money & make 
settlements therefor, as an assertion 
of a right which is to continue until 
the buyer makes a settlement, it will 
be held to be written within the ap- 
parent scope of such agent's authority. 
—RORERT BELL ENGINK & THRESHER 
Co. v. FARQUHARSON, [1918] 1 W. W. R. 
ada Py Sask. L. R. 81; 39 D.L. R. 625. 


Vol. L—Agency. Cases 906—1009. 


Part VI.—Delegation. 








906. Add. Annotations :—Apld. Tarn v. Scanlan, 566. Generally, Mentd. Jebara v. Ottoman 
ae pee cna ree v. coe Muller (London) Bank, [1927] 2 K. B. 251. 
v. em, Muller v. I. RK. Comrs. (1927), 44 | 949. Add. yi ee .Pr: . Blatspiel 
I. L. R. 53. Refd. Prager v. Blatspicl, Stamp re ee ours . b. aes c 
& Heacock, [1924] 1 K. 13. 566. : : De yoke 
, 944. Add. Annotations :—Refd. Prager v. Blatspiel, 
922. Add. Annotations :—Apld. Tarn v. Scanlan, Stamp v. Heacock, [1921] 1 K. B. 566; Tarn 
Neilsen, Andersen v. Collins, Muller (London) v Scanlan, Neilsen, Andersen wv. Collins, 
v. Lethem, Muller v. I. R. Comrs. (1927), 44 Muller (London) v. Lethem, Muller v. I. i. 
'. L. R. 53. Refd. Prager v. Blatspiel, Stamp Comrs, (1927), 44 'T. L. 2. 53. 
& Heacock, [1924] 1 K. B. 566. 955. Add. Annotation : —Cenerally, Refd. Muller 
: ; . Le » Same vo L. a. C ‘Ses 
926. Add. Annotations :—-Refd. Prager v. Blatspiel, (London) v. Lael hem INE Bee Pecd EOIN 
Stamp & Heacock, [1924] 1 K. B. 566; Tarn ee ee ie 
»y. Scanlan Neilsen Aniomen. @ Collins 966. Add. Annotation :-—Consd. Howard TToulder 
© 9 3 ° q * ; 1 at 1 ye ‘fg 
Muller (London) v. Lethem, Muller v. 1. R. | v. Manx Isles 8.5. Co., [L925] 1K. B. ae 
Comrs. (1927), 44 T. L. R. 53. | 975. Add. Annotation: -Consd. Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
941. Add. Annotations :-—As to (1) Refd. Prayer v. Feldman & Partridge, Ind, Couope v. Same, 
Blatspiel, Stamp & Heacock, [1924] 1 K. B. [1920] 2 K. LB. 487. 
Part VIl—Ratification. 
987. Add. Annotation :—Consd. Pe Becket, Purnell (1yBe_ Pr ALCL 2403 OF LA PL OS £053 P26 
v. Paine, [1918] 2 Ch. 72. LT. oes, B.C. 
989a. ---— — _.|-——Resps.’ manager, without -fnnotation : - Refd. Australian Bank of Commerce ov Porel, 
their authority & fraudulently, obtained ae fe A : < ee ii 
from their bankers, in exchange tor cheques EP ae NATTA 
drawn by resps. upon the bankers, drafts for | 998. dd. Annotation :- Refd. Lake », Simmons 
equivalent amounts drawn by the bankers (1926), 95 IL J. 1K. B86. 
upon themselves, payable to bearer, & crossed 1002. Add. Annotations: -Mentd. McMillan + 
“not negotiable.’? These drafts the manager "On nad? ioe peptone 7 en 0 i, She 
: : : Canadian Northern Ry., [1928] A. C. 120; 
paid to an account which he had with applts., | Walpole v. Canadian Northern Ry., [1923] 
& they collected the amounts. Resps. sued A a wk. : as - 
applts. for damages for conversi f the est oe 
drafts ; ‘Held : “ti Tani filed euiee sees 1005. Add. Annotalion : Refd. The Joannis Vatis 
could not ratify the act of their manager in | (1921), 91 1. J. PL Tbe. 
obtaining the drafts, so as to have a title to | 1009. Add. Annotations: Refd. Drughorn — v. 
sue, without also ratifying his subsequent ' Rederiaktiebelaget  Trans-Atlantic, [1919] 
dealing with the draits, the form of Which | A. © 208; Whe Joannis Vatis (1021), OI 
made collection through a bank necessary. - L. J. P. 182; Underwood v. Bank of Liver- 
UNION BANK OF AUSTRALIA t. MCCLINTOCK, | pool, Same v. Barclays Bank, [1921] 1 Is. B. 
- PART VI. SECT. 1. the inference of the agent's right (o + of the contract the so-called agent war 
906 ijt. ———- Mother managing | deal with the goods, then in the absence | notacting for bimeselt but was urfending 
Of anything showing a contrary infen- to bind an aseertamable principal; 


daughter's property.J-—-Where w person 
employs another relying upon his 
reculiar aptitude for theavork entrusted 
o him, it 18 not competent for that 
porson to delegate the trust to another, 

Where the authority which a mother 
had to manage her daughter's property 
involved a certain trust or diserction 
for the excroeise of which psbhe was 
selected :—Held : she could not dele- 
gate that trust & appoint her husband 
to perform the duties of her agency.— 
ROBINAON v. LONG, [1923] 3 D. L. BR. 
918.—CAN. 

906 iv. Manager of property: }— 
A lease is invalid if it is granted by a 
person as attorney for one who is a 
manager of the property Icased, & 
who did not negotiate or consider the 
lease or know of it until after its exccu- 
tion.—-BOVNERJI ov. SITANATH Das 
(1921), 49 L. Kk. Ind. App. $6; [.L. it. 
49 Cale. 325.—IND. 


PART VI. SECT. 2, SUB-SECT. 1. 


943 131. -l--If an agent for 
sale of grain to whom the guods are 
consigned or delivered, consigns the 
rame to a sub-agent for sule, & the 
bill of lading & such other documents & 
circumstances as there are support 











| 
{ 
' 


tion the sub-agent has only to aecount 
In respect of the proceeds to the first 
agent & not to the original principal. 
—-HINCHCLIVFR 2. BAIRD & BOPLERELL, 
(1920) 8 W. W. 2. 159: 53 DL. RR 
451; 30 Man. Il. lt. 580.—CAN. 


PART VI. SECT. 3, SUB-SECT. 2. 


964 v. -~—- Contract with sub- 
agent approved by principal.) Wheiea 
co. had engaged an agent to sell its 
shares, had intended him to cinploy 
bub-agents, & had approved of the 
contract made by the agent on its 
behalf with a sub-agent :—Jleld: the 
co. was hable to the sub-ayent for 
commission due under his contract.— 
BERGMAN v. CANADIAN FARM IMP. Co., 
[1924] 1 D. L. R. 350.—CAN, 


PART VII. SECT. 8. 


1006 v a. --—A_ contract 
made on behalf of a person, but wilb- 
out his authority, by a person who does 
not puofess to be acting for a principal 
cannot be ratified. —REMBR v. Losin, 
{191383] 1 W. W. RR. 425.—CAN. 

1006 vb. .J—A person docs 
not become a principal by any act of 
so-called ratification, unless at the time 


43 

















| 


= 


cven if itm Intended that some un- 
named principal shall benefit, tf the 
so-called agent purports to be acting 
for himself & not for another the 
1We applies, -MCCATUUM ot COnHOK 
(1918), 410... R. 4975 16 D. da. WK. 
733; 15 O. W.N. 262. -C ° 

1006 vc. ——- -— .J-Pith & FF. 
were customers of debts.” bank & FF. 
was, Unknown to pitt., largely mndebted 
to the bank. Ko, a branch manager, 
drew up @ promissory note for $2,000 
Which was signed by . & imuade pay - 
able to the order of pltt. on demand. 
PiU. was induced to advance the 
$2,500 before the undertaking by K., 
written on the noto, “this note will 
be paid when demanded,” but K, did 
not sign this statement as branch 
manager. The bank received the 
money bv pltf.’h cheque payuble to 
order of F. & indorsed by him, which 
Sun) Was then used to hqauidate F.’s 
debt to the bank  PHf. claimed that 
deft. bank had ratified the aeth of K. 
& were Hable: —- Aleld 2: it was not the 
Intention of K. an shown by the evi- 
dence to uct as agent of deits. in the 
transactions. —BRASSETH eo. ROYAL 
BANK OF CANADA (1922), 67 D L. QR. 
740.—CAN. 


Cases 1009—1040. 


770; Robinson v. Midland Bank (1925 
T. L. Re 402. ears 


1022, Add. Annolation :-—Consd. 
Atherton (1921), 125 L. T. 690. 


1026. Add. Annotation :—Refd. Reynolds v. Ather- 
ton (1921), 125 L. T. 690. i 


1027, Add. Annotation :-—Refd. Re Bebington’s | 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

1028. Add. Annoiution :—Refd. Je Bebington’s | 
Tenancy, Bebington v. Wildman, [1921] 1 | 
Ch. 559. | 

1029. Add. Annolation :-—Refd. Rte Bebington’s ' 
Tenancy, Bebington v. Wildman, [1921] 1 | 


Ch. 559. 


| 
1033. Add. Annotation: -Refd. Bowyer, Philpott | 
I 


Reynolds v. | 


& Payne v. Mather, [1919] 1 K. B. 419. 


1033a. —-— After issue of notice to abate—Before 
institution of proceedings.| — By a bye-law , 
of the city council of W., which was the 
sanitary authority of W., it was provided 
that. whenever the council was in vacation 
the mayor & the chairmen of the respective 
committees of the council might give such 
Instructions as were requisite with respect 
to any matter of an urgent nature, provided 
that all such acts were in due course reported 
to the council. he council of W. held no 
meeting between July 26, 1917, & Oct. 18, | 
1917--the summer vacation, & the public | 
health eommittee of the council did not sit 
between July 17, 1917, & Oct. 9, 1917. On | 
July 17, 1917, the public health committee 
passed a resolution appointing its chairman, 
&S oan his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the committee during the summer 
vacation. This resolution was reported to 
the council & approved by them on July 
26, 1917. About the middle of Sept. 1OL7, 
the medical officer of health, being satisfied 
that a omutsance existed upon — certain 
premises mm the district of the council & 
city of W.. caused a written notice of the fact 
of its existence to be served on the owner 
of the premises under Public Lealth London 
Act, TSO (¢. 76), 8. 8. As the nuisance was 
not abated, the matter was reported by the | 
medical officer to the chairman of the public 
health committee, & the latter, considering 
that the matter was urgent, & acting under 


PART VII. SECT. 5. ing ratification rests om the person 
must 
facts.—THOMVMPSON 


1037 var. —--— J—-In order that a alleen it, who 
Person may be deemed to haveratitied — Knewledge of the 
anoact done without bis authority, at is 
necessary thatooalo the time of the 


ratifieation he should have till hnow- CAN. 


Annotation : 


1040. Add. 


r. LYNNE, [1921) 2 OW. 
56D. L.R 720° 14 Sask. L. RN. 292.-— 


ENGLISH AND Empire Dicest SurpLeMEnr. 


the authority conferred upon him 
resolution of the public health committe 
which had been confirmed by the council. 
as before stated, directed that a notice should 
be served upon the owner of the premises 
requiring him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act. 
This notice, which was issued in due form, 
was served upon the owner on Sept. 25, 
1917. This action of the chairman was 
reported to the public health committee at 
their first meeting after the summer vacation, 
on Oct. 9, 1917, & approved by them, & 
the matter was later on, on Oct. 18, 1917, 
reported to & approved by the council. As 
the nuisance still continued, procecdings were 
taken against the owner by the sanitary 
inspector, & on Dec. 5, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for & was granted a rule nisi 
for cerlcorari to quash the order of the magis- 
trate on the ground that the same was made 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 18Y1 (c. 76), s. 4 (1):—Held: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
Jaw & in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to & approved & 
‘atified by the council prior to the institution 
of proceedings against the owner of the 
premises, the ratification related back to the 
tume of the doing of the act in question, 
namely, the serving of the notice of Sept. 25, 
IODI7, & the magistrate had junsdiction to 
make the order of Dec. o, 1917.—KR. ov. 
CHAPMAN, Bip. ARLIDGE, [1918] 2 K. 3B. 
298; 87 L. J. K. B. 11423; 119 L. T. 59; 
$20.2 229 3 10 di Ge Kh. b20, DC, 
-Refd. Bowyer, Philpott & Payne v. Muther, 
}AMIO) 1. BB. Ang. 


Annotations :--Refd. Prager v. Blat- 
smiel, Stamp & Heacoch, (1921] 1 K. GB. 566; 
Tarn ¢ Scanlan. Neidsen, Audersen v Collins, 
Muller (London) « Lethem, Muller vw. IR. 
Comrs (1927), 46T. LN 53 


must be evidenced either by clear 
prove full adoptive acts or by acquiescence 


equivalent thereto, & the act or acts 
of adoption or acquiescence must be 
aceoltnppamed by tull Knowledge of all 
the essential facts.—THOMPSON  v. 
LYNNE, [1921] 82 W. W. RR. 635: 56 


W. OR. 6805; 


ledge of all the maternal circumstances 
jn whloeh the aet was done, unless he 
intends to ratity the aet & take the 
risk whatover the cirenmistaneces: may 
have been, WHirpore PHIsSiey (igs), 
#2 OL R Gob: TEOLWIN. 1505 43 
Dok. Rove.) CAN. 


1037 vii. - ~.) - Theagent of defts 
hired pltis., but exeecded lis authority 
ne regard to the terius of hire :—-dleld 
deftsa. were not estopped, by accepting 
pitf{s.’ services, from disputing pitts.’ 
claim for wages, defts. having repudi- 
uted the agent’s authority as svon as 
the terms of the coutract were brought 
to their attention.- Rox e Sr Jos 
LUMBER Con. Fisker or. Sr. JON 
ee Co. (L909), 46 N. BL R. 120 — 


PART VII. SECT. 6, SUB-SECT. 1. 


1044 vi. }— in considering 
whether a person is bound by the acts 
of an ostensible agent which are atiezed 
to have been ratified, the distinction 
is to be observed between a ratifica- 
tion to be imphed from conduct 
showing an intention to ratify & an 
estoppel to deny ratificution, the case, 
that is, where, without a couscious 
intention te ratify, the so-called 
principal iss estopped from denying 
that his conduct must be treated as a 
ratification.— MCKAY r. TUDTMOPE 
ANDERSON Co,, LTb., [1918] 3 WLW. 
99h: 44 DL. Ro lua, tt Alta. Le he 
131.—CAN. 


1044 vii. 





~-FRatitieation by a 





1037 ix. -- -.J)-- The burden of prov- | principal of the acts of an alleged agent 
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DL. R729; 14 Sask. LR. 282.— CAN. 


1044 ix. .)—If an agent executes 
on behalf of a former principal uw con- 
tract for the sale of laud, although his 
authority to execute such coutracts 
has terminated, then if the purchaser 
beehks to hold the principal liable there- 
under he must show that the principal 
has placed himself by some act or 
Onussion of his own wu ua position which 
compels him to accept the contract & 
cauiry out ito terms; & this is not 
shown where there does not appear 
to have been any holding out of such 
agent by the principal either to the 
purchaser directly or by circum- 
stunces of publieity which reached him 
& upon which he acted.—ZEREBESEKY 
paver {1921} 3 W. W. ht. 528.— 





1079. Add. Annotation :-—-As to (1) Refd. Re 
Bebington’s Tenancy, Bebington v. Wildman, 
[1921] 1 Ch. 559. 


1080. Add. Annotation: —Mentd. Re 
Chadburn v. Winfield, [1922] 2 Ch. 4138. 


1102. Add. Annotations :—Consd. Re Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249. 
Mentd. Huddersfield Fine Worsteds v. Todd 
(1925), 42 T. L. R. 52. 


1105. Add. Annolation: Refd. The Yuri Maru, 
The Woron, [1927] A. C. 906. 


1109. Add. Annotation :—As to (2) Refd. Koenigs- 
blatt v. Sweet, [1923] 2 Ch. 314. 


Witham, | 


~—— am 


1 


Vol. I.—Agency. Cases 1079-1211. 


1129. Add. Annotation :—Refd. Robinson v. Mid- 
land Bank (1925), 41 ‘J’. L. R. 402. 

1137. Add. Annotation :—Generally, Mentd. [art- 
ley vr. Hymans, [1920] 3 KX. B. 475. 

1138. Add. Annotation :—As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade. [1925] 1 K. B. 271. 


1158. Add. Annolation :—Refd. Kocnigsblatt v. 
Sweet, [1923] 2 Ch. 311. 





1160. Add. Annotations: -.1s to (1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 


Generally, Mentd. Sutters v. Briggs, [1922] 1 
A. C. 1. 

1168. Add. Annolation :-—Mentd. Goldrei, Foucard 
v. Sinclair & the Russian Chamber of Com- 


1128. Add. Annotation :—Refd. Koenigsbiatt tv. meree in London (1917), $7 LL. J. KK. B. 
Sweet, [1923] 2 Ch. 314. 261. 
Part VIII.--Relations between Principal and Agent. 
1175. Add. Annotation: -Refd. Cheshire v. | ciman (1916), 85 L. J. K. 2B. 1i87 3 Weiss, 
Vaughan, [1920] 3 Ik. B. 240. BiheHNer & Brooks v. Farmer, [10238] £ WK. 7B. 
pera? . ve SS ne es ‘ ’ _v. ' ‘ 
1176. Add. Annotations ---Refd. Cheshire». 226. Mentd. Manbre Saccharine Co. v. Corn 


Vaughan, [1920] 3 Ik. B. 210; Maskell o. 
Will, [1921] 3 K. B 157.) Mentd. Rawlings 
v. General Trading Co., [1921] 1 Ik. B. 635. 

1186. Add. Annolation :—Genecrally, Mentd. Brad- 
ford v. Price (1923), 92 L. J. K. 33. 871. 

1196. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

1206. Add. Annotations :-—Consd. Gould v. S. ¥. 
&C. Ry., [1920] 2 Kk. B. 186. Apld. linn v. 
Shelton fron, Steel & Coal Co. (1921), 131 


L. T. 2133; Westminster Bank vw Hilton 
(1926), 18600, PR. sto. Refd. Weigall v. Run- 


PART VII. SECT. 6, SUB-SECT. 2. 

1086 i. Purchase — Aceeplance — of 
goods bought. J—Where an agent, autho- 
rised to buy goods of a certum hind, 
buys goods of a diflerent hind, if the 


Inaney reecived 


the agent in 


he did sell: —//eld > 
principal, demanduyy paytnent of the 
by 
deposit, did not ratify the action of 
s¢ellug.— PRINGLE 


Products Co., [L9EOP TW. B. 198 3) Johnson 
v. Taylor, [1920] A.C. Lit; Wilson, Holgate 
v Belgian Grain & Produce Co., [1920] 2 
Ik. B. 13 Diamond Alkali kexport Corpn. v. 
Bourgeois, [1921] 8 Ik. B. 4453 Sassoon v 
International Banking Corpo, [P97] A. © 
711 
1208. Add. Citation :—13 Asp. M. lL. C. 163. 


1208a. —-- —- .J]—VALF (J.) & Co. v. VAN 
Opren & Co., Lirp. (1921), 37 TR. L. R. 867. 

1211. Add. Annotations :—Apld. Weigall ve Runci- 
man (1936), 13 Asp. M. I. (. 463. Refd. 
Finn v. Shelton Iron, Steel & Coal Co. 


a letter of the  » principal's property.— RIN GRocLRY 


ry Thies & Karn, (90) 8 WD Ta RR. 
the agent us u O64; [1925] 2oOW. We. OR. 1025 19 
Sash TL. 1 192. CAN, 


v. 


principal for whom they are bought, 
though repudiating the contract & 
returning iwost of the goods, heeps 
part of them, he thereby does an act 
in felation to the goods which = is 
tnconsistent with the ownership of the 
aeller, & so accepts them, & in so domg 
ratifies the purchase —BONIEX Ive 


PORTING C'O. vw. PANAR (1922), 65 
DD. 1. RR. 200; (1922) 1 W. W. it. 125. 
-—CA e 

1100 iv. Paid by cheque 








of unauthorised agent J—S. took part in 
tne negotiations for the sale of an engine 
by applit. to resp., but was not applt.’s 
agent either to effect the sale or to 
eollect the purchase-;noney. After 
the sale resp. paid the money to S., 
thinking that he was applt.’H agent, 
& a few days Inter S told ere that 
he had reeesved the money but could 
not pay it over then, & oflered to pu 
interest on it, to wluch applt. agreed. 
After several applications from applt. 
S. handed him a chegue for the balance 
shawn to be due in an accompanying 
statement, in which S. debited himoself 
with interest & took credit for com- 
mission. Applit. accepted the cheque 
& paid it into his account, but it was 
dishonoured & he then sued resp. for 
the purchase-money :—Held: applt.’s 
acceptance of the cheque was a clear 
adoptive act evidencing his ratification 
of S.’3 unauthorised act in receiving 
the money.—McEWAN v. JOHNSTON, 
{19VISJIN. ZL RR. 49.—N.Z 


sm. Demand for payment over 
of deposit.j}—-Where an agent had no 
authority to sell on the terms on which 





M‘itay, [1922] N. Z 1. Rh. &18.—N.Z. 


1104 iiia. --——~— ~-~ —.J—Whero a 
principal, knowing the full cireum- 
stances of the signing of an agree- 
ment for sale & purchase of land by an 
agent on his behalf, does not notify 
the purchaser of Ing repudiation for 
nearly three years he is estopped by 
his acts & conduct from objecting to 
the agreement.—Weresr ov. DILLICAN, 
[lYUZ1]N. 4. L. Ik. 617—-N.Z. 


PART VII. SECT. 6, SUB-SECT. 3. 


112713. On person alleging ratufica 
fron. J—The burden of proving ratifica- 
tion rests on the person alleging it, 
who must prove full knowledge of the 
fucts.—THOMPSON wv. LYNNK, [1921] 
2 W. W. R. 635; 56 DL. R. 729; 
14 Sabhkh. L KR. 2848.—CAN. 


PART VII. SEC1. 7, SUB-SECT. 1. 


1122 iin. --—-.J—An act done by a 
pees ou behalf of another person, 

ut without that other person’s wutho- 
rity or knowledge, & subsequently 
ratified by that other creates the 
relationship of principal & agent 
between the parties in respect. of that 
act.——-GREAT WrsT Fakms, LYrp. v. 
ea (1924) 1 D. L. R. 185.— 


PART VII. SECT. 7, SUB-SECT. 2. 


sn. Trading goods—Ayent for sale.) - 
If an agent for sale of goods trades 
them for other goods & the princi- 
pal ratifies the transaction, the goods 
received in exchange become the 
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PART VIIL.SECT. 2,SUB-SECT.1.— A. 


1184 Vv. — - Goods not oi 
accordance uth order} —Detts puve to 
pitt. aw written order to ship from 
KHnglaund on account of detts. one 
thousand two-gallon & two hundred 
& fifty three-gailon stoneware jars, 
Pitt. ordered jars from & manu. 
facturer in Nngland to be shipped in 
performance of this order, Two lots 
were shipped & delivered to defts who 
pare for them. Delhvery of the last 
ot, which comprised thirty-nine three- 
gallon & three hundred & forty-two 
two-galion jars, was refused by defts 
on the ground that there were twenty- 
three more of the three-galion gure 
& twenty-flve less of the two-gallon 
jars than hud heen ordered, & also that 
the inouths of # lurge number of the 
jars were not of the specitled size i——- 
Weld: piltf was under wu duty to 
purchase goods for defts. of the 
deseription ordered, & hin failure to do 
sO Qmouuted to aw breach of duty.— 
BULTERS v. ROOPL, [19221 N. 4. L. ht. 
549.—N.Z. 

1188 ii. —— .j—Wheat held 
by defts. for pltf_s. was on pitts.’ order 
Shipped by detts. from M. to 
Pitts. telegraphed instructing defts 
to sell at once. Detts. wrote saying 
that until the car~ auived at A. they 
were unable to sell. They at ones, 
however, tried to scl! & after ten duys 
did so:—/fleld: they wore justitied 
in selling at the price then obtainable 
& without receiving further instrue- 
tions. ~JACKSON v. SASKATCHEWAN 
Co-OPERATIVEIG EL&eVvaATOR Co., LTD, 
[1919] 3 W. W. RL 572.— CAN. 


_— 





Cases 1211—1267. 


(1921), 131 L. T. 213. Mentd. Spencer v. Ash- 
worth, Partington (1925), 94 L. J. K. B. 447. 


1248a. Extent of Mability.}—Pltf. employed 
deft., a chartered accountant, to investigate 
the affairs of a co. in which he was interested. 
In a letter of instructions to deft. pltf. 
inserted libellous statements concerning two 
officials of the co. Deft. handed the letter 
to his partner, who negligently left it at the 
co.’s office. The manager found it, read it, 
& communicated its contents to the two 
persons defamed, each of whom sued plté. 
for libel & obtained judgment against him 
for damages & costs. DPItf. then sought to 
recover from deft. the amount which he had 
paid for damages & costs in the libel actions 
as damages for breach of an implied duty to 
heep secret the letter of instructions :— 
Held: pltf.’s liability for damages in the 
libel actions did not result from deft.’s 
breach of duty, & deft. was liable for 
nominal damages only.--WELD-BLUNDELL v. 
STEPILENS, [1020] A. C. 056; 69 L. J. K. B 
Sol. Jo. 629, Hi. L. 

Annotations -— Consd. Jee Polemis & Furness Withy, [1921] 
$4.28, 560; AL & TS. Taxis v. Secretary of State for Air, 
[1922})2 KK. 1. 3285 Harnett v. Bond, [1924] 2 K. 8B. 517. 
Refd. Proops ». Chaphn (1920), 87 T. L. R. 112; Eliott 
Steam Tug Co, vo. Shipping Controller, [1922] 1 K. 3B. 
$27; The San Onofre, [1922] P. 243; Adelaide 8.8. Co. 
wR. (i923, 1 K. 2B. o93 LTournier v. National Provincial 
& Union Bank of IMngland, (1924] 1K. LB. 461: Ham 
brook wv. Stoker, (1925) 1K, 13. 1413 Britannia Hygienic 
Laundry Co v. Thornycroft (1926), 135 LL. 'T. 83; Single- 
ton Abbey (Owners) of Paludina (Owners), The Paludina 
(1926), Yo Lad. Pe. 135, 

1243b. | Accountants, employed to 

prepare balance-sheets from the books of a 
firm, slated the amount of “eash at the 
bank ” as it appeared in the books. without 
examining the bank pass-book, or obtaining 





loan was 
BeCUTreD ; 


PART VIII. SECT. 2, SUB-SECT. 2.-- 
A. (a). 


| 


a 


— $= ———- 





accordingly not validly 
& the postponed bond for 


1263a. -- 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


any statement in reference thereto from the 
bank, or informing the firm that they had 
not done so. The entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not discovered, as_ they 
would have been if the entries in the books 
had been checked by reference to the pass- 
book :- -Held: (1) the accountants were 
negligent ; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 
roper steps had been taken as to the pass- 
oak Fox & Son v. MORRISH, GRANT & 
Co. (1918), 35 T. L. R. 126; 63 Sol. Jo. 193. 


1250. Add. Annotation :—Apld. Re City Equitable 


Fire Insce, [1926] Ch. 407. 


1251. Add. Annotation :—Apld. Re City Equitable 


Fire Insce. (1924), 40 T. L. R. 853. 


After this case add ‘‘ See, generally, Com- 
PANIES, Vol. IX., pp. 553 ef seq.’ 
-|—Agents employed to sell Jand are 
generally employed to obtain the best pur- 
chase price reasonably obtainable. Their 
duty to their principal does not cease when 
they have procured an offer to purchase 
which he accepts subject to contract. It is 
s{ill their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed & exchanged. — 
KEPPET v. WHEELER, [1927] 1 K. B. 577; 96 
I. J. K. B. 4835 136 LL. 2. 208, C. A. 








1265. Add. Annotation :—Retd. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


1267. Add. Annotations :—Refd. Banbury v. Bank 


of Montreal, [1918] A. ©. 626; Mverett v. 


Griffiths, [1920] 3 K. B. 163. 


neccount for it. vidence sufhcient 


1214iv.— — Neglhacnt  omisrepre- 
aentation.jJ~ An agent who in breach 
of dds duty to his principal induces 
him by negligent misrepresentation to 
vnter into a contract is Hable to muhke 
good to his principal the loss arising 
therefrom, 

In such a caso the principal may 
recover cither in fort or tu eontract, 
& it is no answer to bis claim that he 
is abso entitled to reeover from the 
other party to the contract indueed 
by his agent.- Youna@ oe. Tasgspns, 
[19IsJN ZA L RR. O24.-— N.Z, 


1214v. - -) "Phe duty of a paid 
agent to his principal is to exereise 
care, ehaill, & honesty, & if he takes on 
himself to couvey information which 
he considers {ft material that his 
principal should know, & which he 
recommends & intends his) principal 
to adopt, it fs his duty to use reason- 
wble care & bhi in) ensurmg the 
accuracy of Chat information,—BROoWN 
e, THORAES, (1920) N. ZL. R. 306.— 


PART VIII. oes. 2, SUB-SECT. 2. — 


1245 iv. - —- - - .}- A law-ogent. 
to whom a client entrusted money for 
investment on heritable security to 
yield 5 per cent., invested £1,000 0f the 
amount in 1903 on a heritable bond 
which bore to be seeured over tenement 
property, & £200 on a postponed bond 
over other subjects. These properties 
both belonged to another client of the 
agent’s firm, Who, in 1905, dted 
insolvent, & heavily indebted to the 
firm. He had granted an ex facie 
absolute disposition of the tenement 
property in favour of the firm prior 
n date to the bond for £1,000, which 


i ne ie ee ee a a TS oe 


£200 was worthless, as the prior bond 
cahausted the value of the security 
subjects. None of these facts were 
communicated to the lender :—Held : 
while the agents were not guilty of 
negligence in mvesting the money as 
they did in 1903, in view of the fact 
that they were called upon to obtain a 
o per cent. investment. they were guilt y 
of negligence upon the death of the 
borrower in 1905, In respect that, a 
conflict of interest having then arisen 
between them & tho lender In connec- 
tion with the £1,000 bond, they failed 
to inform their client of the position, 
fuiled to roalise her investments, & 
failed to advise her to seck independent 
legal advico.—WERNHAM tr. MSLEAN, 
Barkn & Nrirson, [1925] 8S. C. 407.— 
SCOT. 


1260 i. Factor.}—Where advances 
are made by a factor on the security of 
a world commodity, such as. grain, 
consigned to him for sale, it is his duty 
to deal with the goods in such a way 
as to guard, not only himself, but the 
principal also, against loss. There ts 
implied in every such transaction a 
right on tho part of the factor to 
realise on his security whenever the 
exigency of the case demands it.— 
UNITED GRAIN GROWERS, L 
Maney, [1925] 1D. L. BR. 301; 
1W. W. R. 19.—CAN. 

1262 ii. Extent of duties.}— 
If a local agent is entrusted by an 
absent owner with looking after & 
renting ai furnished house, then, 
although he is not an insurer of the 
safety of the property, he must use 
reaponable care & diligence in its 

rotection & preservation, & if he fails 
o do av he will be Hable for the 
resulting loss. If furniture disappears 
or is damaged beyond reasonable 
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TTD. vt. 
[1925] 





wear & tear, he is ee facie liable to 
| 
| 
: 


to excuse him from Wability would in 
some instances be quite light, in others 
more burdensome, depending on such 
questions as the cheching over or not 
of the articles of the furniture, the 
character of the tenants & tho con- 
stituents of the tenant’s family, the 
sae é& nature of the missing articles, 
etc. 

When the owner claims damages 
against the agent for lost or damaged 
articles the question of Hability may 
be directly involved in regard to each 
article, & that liability is a question 
for the judge, & in such care the value 
of any article or the damage done to 
it can be most conveniently detcr- 
mined by the judge when deciding 
the question of liability, rather than by 
a referee.—CARLILE t. NORTHERN 
Trusts Co., [1924] 2 W. W. R. v61.— 
CAN. 

1264 ii. 
purchauser—Payment 
after notice of claim urchaser.}— 
Where an agent who acted for both 
yarties in connection with a sale of 
mmovable property on the terms of 
‘*‘cash against transfer,’’ received the 
rents &, after notice that they were 
claimed by the purchaser, paid them 
over to the seller as having, in his 
opinion, the better title thereto :-— 
Held: be was personally liable to the 

urchaser therefor.—DE Kock »v. 

INCHAM (1902), 19 S. C. 136.—8. AF. 


so. J¥ ool braker.}—A wool broker, in 
cases where lhe receives wool from a 
customer upon which a Limit has been 
placed, is not in law bound to indicate 
to the customer the state of the 
market from time to time, so as to be 
able fin damages if he fails to do so.— 
FERREIRA 0. GINGELL, [1921] B. D. L. 
374.—S8. AF. 


Acting for vendor & 
BR ice to vendur 





1269. Add. Annotations :—Refd. Banbury 1. Banh 
of Montreal, Sao a i 626; Coldman 
‘ 33 


Hill, [1919] 1 
(1922), 92 L. J. P. 42; 
[1924] 1 K. B. 488 


[1923] 1 K. B. 504. 
& Gillow, [1926] A. C. 670. 
North European Banh v 
2K B 92 


1315. Add. Annotation : —Refd. 


SS. Co. v7 Alexandma Enginecting Works 


(1921), 38 'T. I. R. 134. 


1816. Add. Annotations : 
11921) P. 236. 
Rio Tinto 
Stream Fisher. [1927] P. 73 





1818. Add. Annotation :— is to (1) Refd. Anderson 
v. Equitable Assce. Soc. of United States 


(1926), 1384 L. TT. 557. 
1352. Add. 


PART VUII. SECT. 2, SUB-SECT 2 C 





1269 vii }—I ft, om msui 
ance biokcr, gratuitously procured 
policics trom: Americtin cos Held 


as it was not shown that deft) was im 
any way negligent or that he hnew or 
ought to have hnown of the inv alidity 
of the poliaies, deft was not hable 
DimrirRorr ec Gonpdik (1924), vb 
oO L R 119 —CAN. 


PART VIII. ape 2,SUB-SECT. 3 - 


12761. Faidure fo heen arcounl\— 
Taability for charges of accountant pre 
paring accounts J—Drft , PU bv 
pit{f to administer his affairs, exhibited 
gloss negligencc wm earryving out tis 
trust He tailed to hecp proper books 
or records of pitf ’» atfairs ot to render 
accounts Pitf was compelled = to 
employ accountants to prepare ac 
counts between the parties —J/Telt 
pitt was entithd to Claim the charges 
of two accountants for preparing 
accounts between the parties as 
damages duo to dcft’s neshecnec 
which deft should have contemplutce 
as the natural result of such negh 

ncee—Mrap » CragRnI, = (1922) 

Dr 49—S. AF. 


sp. Nodutytoaccounttomiunor— .<tgent 
appointed by guardian J—- An agcnt 
appotuted by the guardiin of a minor 
fs not liable to account to the minor 
for his acts, even though he reecived 
Se aloe belonging to the minor — 

AMATHAN CHEILIIAR ¢t MUTHIT aI 
‘“o (1919), T.I4. 2 43 Mad 429 — 


st. Accounts framed on wrong basis— 
é& containing wneorrert ems J—Deft 
was employed bv pitfy, the esors of 
an estate, to adininister the cstate on 
their behalf Pltfs baving sued deft 
for an account —dHeld as. the 
accounts renderrd by dcft were 
framed on a yrong basis ag between 
principal & agent were incorrect in 
certain particulars, deft muat rondcr 
én account within fourteen days — 
KRIGF 0 VAN DLUK’s ExAFKCULOR, 


PART VIII. a a SUB-SECT. 3.— 
@). 

18261. Agent for sale—Principal’s 
iniention to defraud credulors known to 
agent j—Where goods were delivered 
to agents for sale, & the principal, 
to the knowledge of the agents, in- 
tended to defiaud his creditors by 
making away with the proceeds of the 


Pratt 2. 
Mentd. Ellis’ Trustee 
av. Dixon-Johnson, [1924]2 Ch 451. 


1288. Delete ‘‘ For full anns., see Equrry.”’ 


1811. Add. Annotations :—-Apld. Holt v. Markham, | 

Distd. Jones +. Waring 
Refd. British & 

Zalzstein, [1927 


Consd. 
Mentd. Laws v 
(1681), 9 App. Cas. 356, 


Annotation -—Mentd. 
Hibernian Bank, [1918] A. C. 372. 


| 


Vol. I.—Agency. 


1356. Add. Annotation :—As to (1) Refd. Yourell 
v. Hibernian Bank, [1918] A. C. 372. 
1363. Add. Annotation: 
2. Hibernian Banh, [1918] A. C. 372. 
Annotations : 
(1885), 12 Q. B. D. 3628” reac 
Savage (1855), 15 Q T3. 1). 863°" 
Annotation >-—Refd. 
General Trading Co., [1921] 1 K. B. 635. 
1409. Add. Annotation :-— Mentd. Spencer v. Ilem- 
merde, [1922] 2 A C. 507. 


The Empress 
Patrich. 


| 1396. 


Add. 


Cases 1269—1426a. 





Generally, Mentd. Yourell 


v. Savage 


* Bridger 
‘“‘ Bridger v 


Kor 


Rawlings v 


| 1422. Add Annotation :—As to (1) Refd. Baker v. 


Camillo Tank 


The Mogiltff, 
Smith, The 
The 


Tloyd’s Bank, [1920] 8 K. B 322. 
| 1425. wfdd Annotation 

| ow Hayes, [1927] 2 

1426a. Proceeds of sale of goods—-Goods consigned 

by commission agents for principal — Right of 

agent to set off claims against consignors.|— 

In 1917 pitt 

in the Russian Ubhraine, 

quantities of pigs’ bristles to a Russian bank 

at Odessa, as Commission agents, to send the 


1, fo (2) Refd. Lawrence 
Bod. 


& FF, merchants at? Odessa 
consigned large 


goods to Isngland for sale & 1enut the pro- 


Yourell — v. 


sale —Held (1) the principal fn 
suing the agents for an account ot 
the goods so dclivercd to them was not 
telving on an illegal contract A was 
entitlod to succeed, (2) the agcnts 


j WCIe not absolved from the duty of 


accounting fo the principal by the fact 
that the goods had becn delivcted to 
the agents on a Sunday I] USAIN v 
ASEAN 11917] W LD 17! 


1826 1 —— Gnodsdclivered to agent 
on Sunday J—RUSKIN » WASSI RMAN, 
No 13261, ante S AF. 


PART VIII. sail 2, SUB-SECT. 3 


e de 

g1 —— Parteulars |—In an action 
which was substantially onc charming 
a gencral account in reality on the barw 
of azcucy — Held an appa hv 
the agent for particulars of suis alleged 
to bave been converted should be re 
fused —SHoRT t LAMBI, [I92.o) 171 de 
13u —IR. 


PART VII. SECT. 2, SUB-SECT. 3 — 
B. (b), 


1352 a1. —J]-Where = fidu- 
qiary rolatvions have subsisted betwoon 
the paities, a ct wall not re open 
accounts wiuch have long becn settled 
between the purtics, unless plif 
cun show dcfimitely at Ieast one 
fraudulent omission o1 insc1tion in 
the accounts —PuRnAN Mati a TPorp 
MACDONALD Fic (1919) 1 L RR 41 
All 635 —IND. 

1352 1. —- - J— Rtariw ee Tow 
(1924), 1 L Wt. 3 Ran 1— IND. 





PART VIII. SECT. 2, SUB-SECT 3.—C. 
13612. Corcumetances an uhich reght 


arises | Ratuimev wow (1924),1 LR 
3 Ran 1 — IND. 
PART VIII. SECT. 2, SUB-SECT. 4.— 


A. (a). 


1379 i. Deposit on purchase paid to 
lund agent.J~ A licensed land agent 
who does not hold from his principal 
a written authority to scl, & who, 
having cffected a sale of his principal 5 
land, has received from the pur- 
chaser, without his caren oN know 
ledge, a de posit, is not entitled to retain 
thereout his cominission, but must 
account to his principal for the whole 
of such depos't —SMITH 1 Bason, 
[1921] N ZL RR 167 —N.Z. 

1379 u. }—-Where a deposit on 
a sale of land is paid to a land agent 


A'7 





ceeds to the 
pluncipals, sent the goods to deits , as then 


| 
| 





consignors Phe bank, as 


te bold if, unless otherwase stipulated 
as agrecd, for the vendor, rd must 
pay wt over to him ou demand, subjcet 
to the agent s right te apply the same 
in pavinent of ExXpenie | Commission, 
or other charges mcident il to the sale, 
but the commusuvon doc not include 
Commission Which i made urecoverable 
by liw BUCHANAN BD SAMSON, [L922] 
N 4h KR 98 Z 

sw Aloney paid lo agent by moambers 
of syndeicalt for purchase of land— C laun 
by onc menhor of syndicate for returr 
of subscription on roescisseon of sale J— 
Pitt, who had gomed with a number 
of other persons in the purchase of a 
farin, subscribed 400 which was, with 
Other sub cuptions deposited with 
deft te be by bim paid out mm reduetion 
OL the purchase price The sale of 
tho farm having been cancelled, to 
ho Claim by pitt) for the return of lug 
Bubscription deft ramed the defence 
that he had becn instructed bv the 
byndic ite not to pay over the money 
recaivcd by tim but to hold at for 
another purpose —fleld the detence 
rawcd could mot suceced — MANGiNna 
wo Morxaresi, [L918] App DD 6090. 


sa Ja fits reeceved in foreign cur 


ron ye Wate cf each ange oan farcia cf 
preme;pal | Clstene Prengusr (1925), 
TO Lt WW , affd (920oJi bh kh 
$98 CAN 


sb ¢ omnession recentcd by sub agent 
from proncepal Rayht of agent to 
recotar from subagene | Pitt  leted 
with dett) as a sub arent the lands of 
w® cotta principal, agreeing to pay 
deft 2). comty am acre for thndimg a 
MUI hase Dc{t unknown to pitt 
comnnnieated diuceth with the princs 
pal, obtained @ lieting of the lands 
from him & chectcd a sale thereof, 
deducting the cCominission Iicla 
pltf was cntitled to recover from dctt 
the commission Jess the sum of 25 
cents per acre — Oswall ot KING 
(L919}u0 W W I 72 CAN 


PART VIJI SECT 2, SUB-SECT. 4.— 
A (c) 

139611 —— J] Assuming ao trans- 
action between brokers & their princi- 
pal was an illegal one, & the brokers 
paid the proceeds .o a person as bong 
the agent of thetr principal to reecive 
it —d/eld the principal could recover 
such proceeds from the agent — 
AIRMAN © BURDICK BROLNERS, (192 3] 


4D) L BR 852, 3 W W te 785, 
war yey: (t923}] 1 D L It 1165, 31 
B RK. 478 —CAN 


Cases 1426a—1509. 


agents, who knew that pltf. & F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Russia were abolished by 
decree of the Govt.. & in 1918 their assets & 
liabilities were taken over by the People’s 
Bank of the Russian Socialist Federal Soviet 
Republic. In 1920 the People’s Bank was 
by further decree abolished & its assets & 
liabilities were transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist’ Federal Soviet Republic. 
One result of this legislation was that the 
head office of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank was allowed to carry on its 
business as usual until 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an independent republican Govt. over the 
Ukraine - the Ukrainian Soviet Govt., over 
which the Russian Sovict Govt. claimed 
neither a de facto nor de jure jurisdiction, & 
which was also recognised by foreign powers 
as an independent Govt. Later on a full 
federation was entered into between the 
Ukraine Republic & the Russian Sovict 
Republic & recognised as a de facto &, 
recently, as a de gure Govt. by the Govt. of 
this country. During transit of the goods 
{o Kngland some of the goods respectively 
consigned by pitt. & by F. became inextric- 
ably mixed, with the result that F. assigned 
all his rights in his consignment to pltf., & 
notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pitt. & EF. The bristles 
consigned to defts. were sold) by them in 
1920, & pif. demanded payment of the 
amount of the proceeds, less the amount of 
defts. commission, but defts. refused pay- 
ment, alleging (infer alia) that the goods 
belonged to the bank at Odessa & that defts. 
were entitled to set off against pltf.’s claim 
a debt due to them from the People’s Bank in 
Russia & the Russian Soviet: Govt., & pitt. 
in 1028 brought this action :—Held: (1) 
assuming that the bank at Odessa was an 
eflective bank up to the time when the bank 
was closed, the bank’s Instructions to defts., 
followed by the transfer of the bank's rights 
to pltf., & FF. & the transfer of F.’s rights to 
pltf., made it clear that the bank's title to 
the bristles had gone ; (2) assuming that the 
bank was non-existent & that some other 
person or persons had given the instructions 
do sell, the sale by defts. was without the 
authority of the bank, & in that case the 
bank's title had gone. In either case pitt. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.’ com- 
mission with interest from the date of the 
demand. Dorr wv. NEUMANN, LUEBECK & 
Co. (19241), 10 Te 1. RR. 405. 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


| 1459. Add. Annotations :—Generally, Refd. Do- 


t 


1467. Add. Annotation :—Refd. 


1482. Add. 


1484. Add. Annotation :—Refd. 


1491. Add. Annotation :— Mentd. 
1500. Add. 


minion Coal Co. v. Maskinonge S.S. Co. 
f1922) 2 K. B. 1382. Mentd. Re Richardson, 
Pole v. Pattenden, [1920] 1 Ch. 423; Taylor 
v. Davies, [1920] A. C. 636. 


1460. Add. Annotalion :—Refd. Dominion Coal Co. 


v. Maskinonge §8.S. Co., [1922] 2 K. B. 132. 


Rawlings vv. 
General Trading Co., [1920] 3 K. B. 30. 


Annotations :—Apld. Mortimer  v. 
Beckett, [1920] 1 Ch. 571; Prosperity v. 
Jioyds Bank (1923), 39 T. L. R. 372. Consd. 
Rely-A-Bell Burglar & Fire Alarm Co. v. 
Lisler, [1926] Ch. 609. 


Prosperity tv. 
Lloyds Bank (1923), 39 T. I. Rt. 372. 


1486. Add. Annotation :—Consd. Davey v. Robin- 


son, [1923] 1 K. B. 563. 


1490. Add. Arnnotations : ~Refd. Dutton, Massey 


(Liverpool) +. Dutton, Massey (1923), 40 
Rh. P. C. 418; Harrods v. Harrod (1924), 4¢ 
T. L. R. 1953; Motor Manufacturers’ & 
Traders’ Soc. ». Motor Manufacturers’ & 
Traders’ Mutual Insce., [1925] Ch. 675. 
Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. 
Annotation : Mentd. 
Harris, [1927] 1 16. B. 398. 


Lowther a. 


1501a. Agent wrongfully acting for other principals 


—Liability of party inducing agent to commit 
breach of duty.] — Resps. employed D. as 
their agent. to buy tobacco from growers, the 
total bought not to exceed 800,000 Ibs., & 
supplied him with forms of contract bearing 
their firm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. 
& another firm. Applt., who knew the 
position as between D. & resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 Ibs., arranging with him to take 
over the surplus not required for them. Out 
of that total weight J). handed 800,000 Tbs. 
to resps., & tendered the balance to applt., 
but he repudiated the arrangement, the 
market having fallen heavily. Kesps. having 
also repudiated Habiitv, one of the vendors, 
with whom 1). had contracted upon resps.’ 
form, was held to be entitled to damages 
from resps. as having held out ]). as their 
agent. Resps. claimed to recover over trom 
applt.:—Held: resps. were so entitled, 
applt. having hnowingly induced 1). to com- 
mit a breach of his duty to them, whereby 
they had suffered the damage.—J ASPERSON 
? DOMINION ToBAcco Co.,, [1923] A. C. 709; 
92 L. J. P. Cc. 1903 129 L. T. 771, P. C. 


1505. Add. Annolation :—As to (1) Refd. Spencer 


v. HWemmerde, [1922] 2 A. C. 507. 


1508. Add. Annotations :—Refd. Re Richardson, 


Pole rv. Pattenden, [1920] | Ch. 423; Taylor 
v Davies, [1920] A. C. 636. 


1 1509. Add. Annotations :— Refd. Taylor v. Davies, 


PART VUI. SECT. 2, SUB-SECT. 5. 

se. General rule.J—Where money 
in recoverable by a principal from 
tin agent as having been reeeived by 
the agent on the principal's behalf, the 
agent not asa rule liable for interest 
unless by virtue of an express ugred- 
menut or of some mercantile usage.— 
LALMAN ® CHINPAMANL (1915), Lb. . 2. 
11 ALL Bol. -IND. 


PART VIII. SECT. 2, SUB-SECT. 7.—A, 
1464va.-——- —J—Pitf. supplied 


money forthe purchase of land of which 
deft. took the deed in his own name 
in on action to havo deft. declared 
a tmistee & for the recovery of mesne 
profits the defence was that the pur- 
chase price was furnished by plitf. with 
the intention that the land should be 
deft ’a & that ee should have a home 
with deft. during her lfetime :—Held : 
hae was entitled to judgment.— 

UNNOR t. MCLEAN (1919), 52 N.S. R. 
485,.—CAN. 


48 


PART VIII. SECT. 2, SUB-SECT. 9.—A. 


fi. -—— Agent lending money to 
persons to whom ayent not authorised 
tu lend J—A suit by a principal aguinst 
un agent for the recovery of money 
lent to persons to whom the agent was 
not authorised to lend, is a sult for an 
ordinary money account & is governed 
by art. 89 & not art 90 of Limitation 
Act (ix. of 1908) —MUTHIAB CHRETTY 
v. ALAGAPPA Crprry (1917), 1.1L. RR. 
41 Mad. 1.--IND. 


[1920] A C. 686 Re Claudse s Patent 
Asphalte Co, [1921] 1 Ch 543 
Add. Annotations —Refd. He Richardson, 
Pole v. Pattenden, [1920] 1 Ch 123; Tayloi 
2 Davies, [1920] A C 636 
1526. Add. Annotation — 1s to (2) Refd. Wright 
v Morgan, [1926] A. C 7s 

1529a. Unless full disclosure— Sufficiency of 
disclosure.|—D<tt bought shues m the B 
Co on the recommendation of T., who was 
in the office of L & Co stockhbrohers T A 
Co cated through the transaction & scent 
dcft two contrict notes. on wluich were the 
wotds ‘ bought of ourselves as pruncprls,’’ 
& no commission wis chuged By uran.e 
ment dett paid 295 per cent of the price of 
the shares the baliunec beams curred ove 
T A&A Co subse quently becim bkhpt A then 
trustee in bhpov cliuuned the bilince thon 
duc on the account trom dett —Meld FEO 
Co had made a sufficaently full & accurate 
disclosure to deft that they were selling as 
prindipals & dcft with full hnowledge ,ave 
In, assent to they position, A the trustecs 
claim succecded —Trris & Co STTRUSIFET 1 
WALSHAM (1925) 1557 To Jo 163 
Add Annotation —Mentd. Collins 2 
hins, [1923]2 K B 617 

{dd Annotations Refd. Jie Jullec Cotton 
Mills, {1922] 1 Ch 100 Mentd. 7c City 
Kquitable Vue Insee (1924), 10 T IR 85> 


1550a. —-— Broker |—Appit. canploved u broker 
to make speculative purchises of cotton for 
lim, & became he ivy inde bted to him owim, 
fo the fall of prices im the cotton market 
The broker, as he wos entitled to do by the 
teams of lis agency, closed the account by 


1513. 





1532. Top 


1533. 


Vol. L Agency. Cases 1509- 1580. 


suling the cotton which he had bought fo 
applt He sold (ater ala) two lots ot 
forergn cotton to diflercnt jobbers at the 
respective mathet prices ot the day & 
Immediately bought back from the same 
jobbers at the same prices equi alent amounts 
of cotton of the same description. The 
biokcr huwing assigned his property for the 
benefit of his creditors, resp. as trustee of the 
decd of assignment, sued appit to enforce 
the broker 3 clam to be indemnified = The 
tual yudge found that there was a 1eal sale 
& areal purchase of the cottons in question, 
& the Ct of Appeal accepted tlus finding — 
Held the simultaneous re sale to the broker 
did not vitiite the sale by the brokcar & the 
account was cflectually closed —CHRIST0- 
POHIDES @ Thirya, (1921) AC 566, 98 
LJK B tsl, dll Tot, 40h L R 
1s5, H L 


1552. Add Annotation Generally, Refd. C hiisto 
forides 2 Torry, [1921] A Co 566 


tdd = trnotation Apld. Chiistoforides v 
Jerry, [1921] 1 C S66 


1553. 





1558a. — — J—IvMison vo Lisiii (1920), 
1i9L T Jo tio 
1561. Add Annotations As to (1) Refd. Pi iger2 


Blitspicl, Stamp A Tleacoch, [L921] 1 WoOB 
606 Genoally, Retd ~Tarmei Scanlan Neal 
som, Andersen t Collins, Muller (london) ¢ 
Lathena Muller ¢ FE Ro Comes (1927) 11 
bf lb R oo» Mentd. Keen et Meu [1920] 
2Ch 57Tt, Jones (tlollow vy) 7 Woodhouse, 
[19252 6 B WT 


1dd Annotation 
(1921), 29 Com Cas 


Refd. Hocker 2 Waller 


296 


1580. 


PART VIII SECT 2, SUB-SECT 10 ae of ee a an ac on | dirctors ab AR Nahe to Hh vent 

eae Se pit a. cmst dectts » TEC VET ie Te Cts lon on the Dbasm of sccrct profit 
pas a NCE nee Lana y, £2 O00 as boing a secret profit made by to the agent af the vendor has prios 
bei, nj A cual who dik them while acting as ins agent to the compl tion secretly lcd the 
corer dik. he . i I urchiameat his Held op'tf was cotithd te payment agent to cxpect that he would receive 
nite Scie LODC Lt ae le (eth to him oof the £2£:,.00 Kiodau uw subst intial suman the event of thre 
& bOWh Properly J Darcriy & CoO (1916), 2. C0 J ob sale boing completed & it as amimaterial 


to repudiate the contract cr to affirm 


it oJt he wishes it to stand A als AU Ss 
claims the resulting profit, he must 1972 in ] 
show that such plolit arses from Tight to receive 


transactions conipletely covcred by the 
prohibitive operation of the relation 
sup between hun & the agent 
ROBINSON vo RANDIONIIIN, Tic, 
{1921} App DD 168-—S AF. 


PART VIII SECT 2, SUB-SECT 11 


1642 vi J—Apn agent employcd 
to ecll goods cannot himeaclf purchase 


cflect — SVIV1E 2 





1572 1v 
Ktinds to 





than trom duis prmcipal unless there 1 
a contract Exprebs or ary lied t 
STALIARD 
21W AL LR 19—AUS 


J-~ Where 
another 
confidence involving a duty to protect 
the interests of that other die 
permitted to make a secret profit at 


{hat the vendors motive was to a 
An agent has no 14 extent to recoup the agent for 
remuneration other out of pock t expanses Binpiao 


Pl CoO ee CUNNEINGHEAM [PIDIJV Pot 
US 


{hat $S 
(1919), af — fyent entering ento oc ntrac 
uulh princepal ) Uf an ogent without 
disclosing that he 1s the person dcaline 
himself cnters into aw contract with 
hiss principal the latter on discoycring 
the fact can have the transaction set 
aide & lf wimmatcmal whether there 
has been fraud or not) or whether the 


one man 
Iho @ position of 


Is not 


such goods at wrsale by pull auction 


—OrkyY 2 Hirscu, [{[1922] C 1 ID 
631 —S Ri 

1542 _ } JARVIS TARVI 
11926) Dp I 1] ws) CAN 

16651 —- — —~ Ny confirma 


fron anthoul Anouledye ) In order to 
establish acqwescence o1 ratification 
on the part of pitf it must be shown 
that he has either by word or decd 
& with a full hnowledge of the ci 
stances abandoned his rights —Osks 
v HikecH, [1922)¢ P D 531-S AF 


PART VIII SECT 2, SUB-SECT 13 


1572 J—In pursuance of an 
agrcemcnt dcfts obtained tor pltf 
amtge of £100,000 at o percent, but 
without pitf s hnowledge entercd 
into an agrcetncut with the mtgec ty 
which, 1p considcration of & com 
mission of } percent per annum t> be 

ald to them by the mtgee ont of the 
terest payable by PItfh they agrecad 
to guarantee the payment of principal 
& interest, & under that agreement 
defts were paid by the mtgee £2 500, 
being £250 each half ycar during the 


J.B 





the other 6 CApensc or te plaice himesclf 
in t position where his interests con 


flict with tus duty TOBL bON 2 
PANDEONEEIN, FLO, [h21] App D 
165 S AF 

1572v — )} A authorusel BB 


his agent to scll property for a certain 
sum, Ao ugroeing to Fake a portion of 
fhe purchase price in ca hb & a mig 
bond on the property for the balance ¢ 
B sold the property for the stipulated 
amount, but without the hnowledgc 
Or consent of A obtained & retained 
@ COM mission from the purchaser for 
raibing the bond —//eld = such com 
mission Was a secict profit & LB in 
concealing it had actcd dishoncstlhy 
towurds A —LIVIN v Livy [1917] 

i D 702—S AF. 

ad Agent receiving present |— 
Disclosure aftcr comple tion of a ule of 
land, by the veudor to ccrtaim direc Work 
of a purchasing co, Who were con 
cormed in the nczotiatiens for the pur 
Chase of his intention afterwards 
carricd out, to make a money proscpt 
to the purchaser 8 manger & agent, 
who took the principal part in the 
negotiations, & asscut thercto by such 


49 





transaction as advantugeous o1 other 


wise to the principal ~— ACHUIHA 1 1¢ 
» OAKTEY (1922) Lo J] R to Mud 
100> IND 

15811 } There arccascs 
Where an agent is cntitled to retain 
piofits such as (1) where the con 
nection bctween the agency & the 


profit wsuaccidental (2) where the tirana 
action produ ing the profits 15 outside 
the scope of the agency & no contet 
between duty & interest arises (3) 
where thie pan pal on aceount of his 
Cloar Knowledge is deemed to waive has 
night to profits by lus unplaed consent 
— UNION GOVILRNMENL v CHALLI LL, 
[1916j)C I }) 462—S AF. 


15681iv —— — — J—II{f signed a 
Wiilten agreoment by which he agreed 
to pay daft 2 per cent on £2,500 
if deft sold prop rty for that sum, & 
wuthorecd deft to hecp any amount 
puid for the property in excess of that 
sium EUS claimed w icfund of tho 
Commission rotamed by the agent on 
the ground that he had seerctly ob 
taincad a commission fiom the h gots 
Chaser Lhe commission a ae 


1584. Add. Annotations : — Generally, Mentd. 
London County & Westminster Bank v. 
Tompkins, [1918] 1 K. B. 515; Ellis’ 
Trustee v. Dixon-Johnson, [1924] 1 Ch. 342. 

1598. Add. Annotation :—Mentd. Glicksman v., 
ee & General Assce., [1925] 2 K. B. 


1600. Add. Annotation :—Gencrally, Mentd. Ford 
v. Radford (1920), 36 T. L. R. 658. 

1603. Add. Annotation :---Apld. Re A Debtor, 
{1927} 2 Ch. 367. 

1607. Add. Annotation: - Apld. 
(1927] 2 Ch. 367. 

1608a. —-— — -.] A hotel broker, who is acting 
as the vendor’s agent for reward, is not en- 
titled to enter into a second agency of the 
like kind on behalf of the purchaser, unless 
this arrangement is assented to with full 
knowledge by the original principal.- FuLt- 
woop v. HuriLiey (1927), 96 L. J. K. 33. 976 ; 
43M IT. R. 715, C. A, 

1621. Add. Arnnotalion :— Generally, Mentd. Clark- 
£0n v. Davies, [1923] A. C. 100. 

1626. Add. Annotations :-- Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas.19. Refd. Re Tall 
& Pim (1927), 137 1. T. 585. Mentd. Slater 
v. Hoyle & Sinith, [1920] 2 IK. 1. 11. 

1632. Add. Arnnolalions :—As to (1) Consd. Rhodes 
» Macalister (1923), 29 Com. Cas. 19. Refd. 
Taylor ». Oakes, Roncoroni (1922), 127 lL. 1. 
267. As io (2) Refd. Adams v. Morgan, [1923] 
2. B. 234. 

1635. Add. Annotations: —Apld. Alexander v. 
Webber, [1022] 1 K. B. 642; Re A Debtor, | 
[1927] 2 Ch. 367. 

1636. Add. Annotation: 
[1927] 2 Ch. 367. 

1638. Add. Annotation :- Generally, Refd. Re AY 

| 


Re A Debtor, 





Apld. ave A’ Debtor. 


Debtor, [1927] 2 Ch. 367, 
1638a. -.J—PItf. agreed to purchase a 
motor car from deft... & in accordance with 








1640. Add. 
1640a. —~———,|- 


ENGLISH AND Emprre Digest SUPPLEMENT. 


afterwards purported to repudiate the con- 
tract, wrongfully, as the judge found. 
lburing the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
his exors. were substituted as pltfs., & they 
then discovered that at the time the contract 
was entered into deft. had promised, without 
the knowledge of pltf., to give pltf.’s chauffeur 


. @ share of the profit on the sale of the car if 


plitf. bought it. On the ground of that secret 
arrangement the exors. now sought to avoid 
the contract & to recover the deposit :— 
Held; the surreptitious dealing between 
deft. & pltf.’s chauffeur was a fraud on 
pltf.; the fact that plitf., when he purported 
to repudiate the contract, was not aware of 
the fraud, did not prevent his exors. from 
now relying upon it; & they were entitled 
on the ground of the fraud to avoid the con- 
tract & to recover the deposit.— ALEXANDER 
v. WEBBER, [1922] 1 K. B. 642; 91 L. J. 
K. B. 3820; 126 L. T. 512; 38 T. L. R. 42. 
Annotation :- Generally, Refd. de A 
Debtor, [1927] 2 Ch. 367. 

A. employed L. as his agent to 
negotiate a loan for him with a money-lender. 
3., a money-lender, lent A. £60 on his pro- 
missory note for £100, &, without the know- 
ledge ov consent of A., paid I. a commission : 
- Held: the payment of the commission to 
L. by B. rendered the contract voidable, if 
not void, against A. Re A Derpror (No. 229 
of 1927), [1927] 2 Ch. 367; 96 L. J. Ch. 381 ; 

37 LL. VT. 607: (1Y27] BL & C. RR. 127, C. A. 


1643. Add. Annotations : - Consd. Rhodes v. Mac- 


alister (1923), 29 Com. Cas. 19. Refd. /?e Hall 
& Pim (1927), 137 LL. T. 585 Mentd. Slater 
v. Hoyle & Smith, [1920] 2 Ik. B. 11. 


1649. Add. Annotation :-—As to (1) Refd. Weiss, 


Biheller & Brooks v. Farmer, [1923] 1 Js. B. 
226. 


the agreement he paid 


deft. from the purchaser, who had to 
pay cash to pitf., was for rafsing loans 
o enable her to pay the seller :— 
Held: as the commission obtained 
from the purchaser by deft. was 
not a commission on the price, but In 
respect of an entirely different transa- 
action, his conduct was perfectly 
honest, & ho had not forfeited his 
right to be paid a cominission by plt f.-— 
STANTONY HUMENREY, (1923) bb. D. L. 
419.—8. AF. 


1589 i, Renedies of princinpal— 
Principal may repudiate transacltion— 
Not afler agirming transaction. }—UNION 
GOVERNMENT t. CHAPPELL, [1918] 
Cc. I}. D. 462.— Ss. AF. 





PART VII. SECT. 2, SUB-SECT. 14. 


1504 iil, —-—.}—Held: pltf. could 
not recover any commission, because 
he was in a position where his interest 
was opposed to that of his principal, 
so that he had a temptation not to 

erform faithfully his duty, & fafled 
0 Giselose the facts.—D’Arcy rt. 
1). lL. R. 660.— CAN. 


si. ——— Agent to raise money adranc- 
ing sum himself.}—-Under ai contract 
bet ween 4 principal & a finantmal agent, 
by which the agant agrees to raise 
sums of money for the principal upon 
first & vecond nitges., at stated rates 
of interest, of the principal’s land, 
it is not illegal for the agent to find the 
moncy himecif, unless there iv a special 
stipulation to the contrary; the fact 
of the rates of interest being specified 


a deposit. 


| 


rn eA A a 


Pitt. 


prevents 8 conflict of interest & duty 
n the agent.—DALGETY wv. GRAY, 
{1919} V. L. R. 586.—AUS. 





mi. Agent acting for both 
Lalid ead BEM Nd rules applicable to 
agents for tho sale of land do not apply 


to a middleman omployed merely to 
bring the vendor & purchaser together 
to enable them to make their own 
bargain ; neithersuch a middleman nor 
the vendor is obliged to inform the 
purchaser of the payment by the vendor 
of a commission for introducing the 
urchaser.——CLaRK 1. HEPV ORTH, 
Is] 1 W. W KR. 147; 39D. L. RR. 
395; 558. C. R. 614.—CAN. 


sk. Agent having option to pur- 
chase.}—GUNNING v. LUSBY oe 1) 
(1922), 68 D. L. R. 89; 55 N.S. R. 
$4; affd.,{1925) 1 D. L. R.101.—CAN., 

sl. Partner of agent to buy one of 
trustee vendars— Purchascr suffering no 
daumage.}— WOOLWORTH (F. W.) Co., 
LTp. v. PooL_ry (1925), 35 B.C. RR. 
386. —CAN. 





PART VIII. Seis Se SUB-SECT. 15.-—— 


oe 


1601 ia. -+~If the aecont forthe 
vendor in a sale of real property 
receives commission from the pur- 
chaser alao, the vendor is entitlh to 
recover the amount of such com- 
mission from the agent, notwith- 
atanding that the sale of the property 
has been compteted.—FOoOsTEeR vv. 
ReEaTMF, (1934]2 D.L R. 951: rereg., 
{1923})4 D. L. R. 61; 640.1. RB. 345. 
--CAN 
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1656. Add. Annotation :—Generally, Mentd. Rufly- 
Arnell, ete., Co. v. R., [1922] 1 K. B. 599. 


PART VIII. pene SUB-SEOT. 15.— 


sm. Agent to do repairs—Agent doing 
work himself.}—Detts., house-agents, 
acted as agents for pitf. to collect the 
rents & to do the necessary repaire to 
her property. Defts. were originally 
appolnted in 1908, & up to 1911 had 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs yard, did the repairs them- 
solves, & charged the “ usual trade 
prices,’’ which included a_ profit. 
Quarterly statements of account were 
regularly furnished by defts. to pltf. 
fron. the commenccinent of the agency. 
Pitf. claimed to have the accounte 
reopened on the ground that she had 
been charged u secret profit by defts. 
on the repairs executed by them in 
addition to their commission :—/feld : 
as pitf. knew & approved of the repair 
work being exccuted by defts., & defts. 
had made sufficient disclosure to pltf. 
that they were charging a profit. & 
the charges were not shown to have 
been unfair or unusual, pitf, was not 
entitled to have the accounts re- 
opened.—-SHERRARD vr. BARRON, [1923] 
1 I. R. 21.—IR. 


PART VIII. sens SUB-SECT. 15.— 


16365 iii. .}~—Any secret benefit 
given by one contracting party to the 

ent of another with the intention 
of influencing his mind in favour of 
the donor is a bribe, which entitles 
the other contract: party to claim 
to sect aside the con —DAVIES v. 
DONALD, {1923] Cc. P. D. 295.—8. AF. 


- 





(1923), 92 L. J. K. B. 871. 


1664, Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles 8.8. Co., [1923] 1 K. B. 


110. 


PART VI VIII. SECT. 3, SUB-SECT. 1.—A. 


1664 xiv a. -}—-Pltf. not allowed 
to recover commission on exchange of 
deft.’s land, as there was no agrec- 
ment in writing to pay such com- 
ee as required. by Alberta Stat. 
1906, c. 27.—NUNNELEY v. BLATT, 
[1918] 2W. W. R. 699; 47 D. L. RK. 

254 ep aint 


1664 x -J—~ Alberta Stat. 
1906, c. "27, applies only to the case of 
& vendor's agent & does not apply to 
& commission or other remuneration 
claimed by a purchaser's agent.— 
POTTER v. LANDEN, [1920] 3 W. W. BR. 
1075.-—CAN. 


1664 xiv o. -]—Under an _ oral 
agency agreement an agent claimed 
commission for selling at a lump sum 
cortain property. Shortly before the 
trial, Alberta Stat. 1906, c. 27, was 
amended :—TTeld: (1) the amending 
Act did not apply to an agiecement 
made before its passing; (2) the agent 
was entitled to compensation, tired 
at the commission rate on the fair 
proportionate valne of the goods, tor 
sale of the chattels. —Finieau & Dre 
RNovussy v. NESBITT, (1920) 2 W. W. Rh. 














892; 53D. L. R. 5145 15 Alta. L. R. 
622.—CAN. 
1664 xiv d. J—Anagreement for 





the exchange of lands was on a principal 
form on one side of a shect of paper, 
but in two parts, the one called the 
offor & the other the acceptance, the 
one being placed immediately above 
the other; the lower part only was 
signed by deft., & the upper wus 
signed only by the person with whom 
deft. was making the exchange. The 
upper part contained a clause by which 
the person signing was to pav ‘ the 
regular commuisyion ’’;) & the lower 
part, signed by deft., contained the 
words : ** T agree to pay & commission 
on $26,000 at 2!' per cent ” on eaccu- 
tion of the agreoment to pltf :—Held: 
the agreoment to pay pitt. u cominis- 
pion did not satisty Stat. nyt 
8s. 138, as enacted by 6 Geo. 5, c. 24, 
s. 19, & amended by 8 Geo. 5, 20, 
8. 58, fur the agreement was not in 

writing separate from tho sale agree- 
ment, & an action for the commission 
could not be ry apa Des a oe v. 
Bracs (1919), 46 O. L. R. 169; 17 
O. W.N. 63. CAN: 

1664 xiv e. -}+—Held: the agree- 
ment to pay a commission, in order 
to be separate frojn the sale-agree- 
ment, need not be on a separate piece 
of paper.—HaYGaARriit v. WLBB (1923), 
64 O. L. R. 172.—CAN. 

1°64 xiv f. = STEN ENNAN v. 
LEGREE es 45 0. L. R. 107; 47 
D.L. R. 713; 150. Ww. N. 278.—CAN. 


1664 xiv g. --~-Weld: an addi- 
tion to Stat. Frauds was not retro- 
spective, & was no bar to an action 
based upon an agreement not in 
bb entered intu before its enact- 
ment. 

An Act which is a bar to an action 
to recover an agent's commission unless 
the agreement therofor be in writing 
is also a bar, where such agrcement is 
not in writing, to an action by him 
to recover damages from his principal 
for preventing him from earning the 
commission. Perce a ~ UPPER CaNaDa 
COLLEGE, [([1921] 1 W. W. R. 1154; 
57 D. L. R. 648; 618. C. R. 413.—CAN., 














1664 xiv h. Construction of 
qreement, eae ryre & Co. ©. Law, 
[1918] 2 W. R. 359; 13 Alta. L. R. 


273; 40 D. Ww "ht. 231.—CAN. 

1664 xiv j. ———.]-— Land Agents 
Act, 1912, s. 13, prevonts land agent 
from recor on under an 
oral agreement extending the period 


: Vol. I.—Agency. 
1662. Add. Annotation :-—Refd. Bradford v. Price 


v. 
110. 


Cases 1662—-1670. 


1669. Add. Annolation :—Refd. Howard Houldcr 
Manx Isles S.S. Co., 


[1923] 1 K. B. 


1670. Add. Annotation :—Refd. Howard Loulder 


v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


— — ww 


fixed for his authority. by the document 
creating it.—HoOorER ov. rata Cars 
Epwakp) & Co., Lip., [1918] N 

. R. 119.—N.Z. 

"1664 xiv k. J—Land Agents 
Act, 1912, 8. 13, covers every action 
for Temuneration for or in respect. of 
the sale of land; & the fact thnt an 
agent is not employed to sell land but 
only to find a purchaser docs not 
exclude the operation of the sect.— 
Hoover v. ANDERSON el ae & 





o., Lrn. (No 2), [1919] N. Z. L. lh. 
65.—N.Z. 

1664 xiv l. ——— -}~The effect of 
Land Agents Act, 1912, 8. 13, is to 


prevent the agent "from ree ovoering his 
commission by oe —CLASGOW v. 
Hoop, [1920] N. 4%. L. BR. 586 —N.Z. 
1664 xvi a. ———.] - Mc LAUGH. 
BIN & Co. re. Burks, (1940) 3D. TR 
YUS: [1925] 6. Ll. 2. 690.—CAN., 
1664 xxi. Agent achng for 
syndicate — Also membar of syndicate, \-— 
—-Where an agent is interested himself, 
along with others, in a transaction 
wilich is being carried through by lium, 
he prima farre 18 not entitled to charge 
his co-adveuturers any comifssion.- - 








(ZLABGOW v. Hoon, [1920] N. Z. da. 2. 
586.—N.Z. 
1664 xxii. —— Soldier Settlement 


Act, 1910 (c. 71), @. 61.J]—A real estate 
agent entitled to his commission on a 
sule made before the coming  imto 
operation of the above Act.—NRow- 

LANDS & JOUNSTOAI ¢. HOLLAND 
(1920), 53 D. Ila. R. 652.—CAN. 

1664 xxiii. J— Deft. listed 
lands with pitf. for sale, & plti. nogzoti- 
ated with threo soldiers, although, 
upparently, pltf. dad not get into 
touch with the soldiers until after 
July 7, 1919, when the above Act 
came into force. Kventually the land 
was sold direct by the Soldier Settle- 
ment Board to the soldicts & pltf. 
claimed comunoission froin = deft.:— 
Held: plitf. not entitled to commission. 
—Tobpn v. POTVIN, [1922] 1 W. W. ht. 








479; 63D. L. R. 9333 ; 17 Alta. L. R. 
226.—CAN. 
1664 xxiv. .}—Lands were 








ee with the Soldier Scttletnent 

ogrd at the 8 epee ed price of $3,800. 
bor agreed to purchasc at $3,800. 
The ‘Board refused to pay more than 
$3,200. Deft. then arranged with 
the owner that the latter should trans- 
fer the lands to the Board for $3,200, 
which was subsequently dove, & he 
agreed to give, & did give, his promissory 
notes for the diflerence as purt of the 
consideration & as in increase in price : 
—IlJjeld: the above sect. did not apply. 
—FLOWER v. SANDERSON, [1922] 3 
W. W. R. 464.—CAN. 


1664 xxv. ~J—In order to found 
& legal claim for commission there 
must not only be a causal, but also a 
contractual, relation between the 
introduction & the ultimate trans- 
action of sale. Where there is no 
employment to sell express or implied, 
there on be no claim remuneration. 
—WEEDEN v. TURNER See 68 
Db. lL. Te 748 : {1922] 3 W. W. R. 623. 
—CAN. 


1671 viii. ——-]|—-In the 
absence of an express contract as to the 
commission which a real estate agent 
is to receive, he is entitled to a reaxon- 
able remuneration having regard to the 
circumstaices of the particular cuse. 
The fact that the agents in a certain 
town have established a custom among 
themselves as to the rate of com- 
inission, does not render such custom 
bind upon those who do business 
with them in the absence of notice, 
ere or implied, that the charges 
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for their services are to be based on 
such cuatoin. ee v. NKWMAN 
(1922), 66 WD. 70; 32 Man. 
L. R.1;3 (1922) i. Ww. Ny. an 867 .—-CAN. 


1671 ix. When implied 
contract negatived.j—Deft. advertised 
his business for sale in a local news- 
DADOE, The following day _pitfs., 

aving seon the advertivement, called 
on deft. & inquired the price.  Pitfs. 
then entered into communication with 
A., who ullimatoly bought the business: 
—Held deft. had never considered 
that he was employing pitts. to act as 
his agents, & plifs. had tailed to prove 
any implied contract by deft to 
remunerate them.— CHAPPLis ve Moss, 
{1920] 22 W. A. L. ht. 74.—AUS. 

1671 x. ]--Plt. waa 
ashed by detts. to find a purchase: tot 
® wagon, & he suceeededw in intro- 
ducing to defts. H., who bought the 
wagon from them.  Defts. denied that 
it was agreed that pitP. should be paid 
® commission, but it was aduiutted 
that they knew that he reccived com- 
mission for wagons sold by him, FL. 
stated that he was sent to defts. by 
pitt. & would not have bought tho 
wagon if he had not been porsuaded by 
pitt. to do po :— Held: un agreemeut 











to pay commission was implied.-— 
NICHOLAS ». JDUMOULIN (1L9LY9), 46 
I. L. 1. 687.— CAN. 

1671 xi. ~-- - -- -.}-An im- 


phed contract to pay a real estate agent 
& comunission for lus services iL he 
found @ purchaser for a property is 
nogatived by the taet thal the owner 
retused to Hst the Opty with ham, 
ulthough she gave him the temus upon 
which sabe was willanag to 6ellL— Torley 


& Co. er. Shruct (1922), 65 DD. Le Wt. 
602.— CAN. 

1671 xix. — — _ -J-It is 
not a gencral mine iple- of law that 


whenever a mon, having fownd out 
fiom the owner of property the terms 
upon which it ean be sold or leased, 
preduces a third party who will buy 
or lease on those terms, he theroby & 
wituout more entitles himselt to pay- 
ment of a commission by such owner. 
There must be, in addition to this, anu 
intimation to the owner that a coimn- 
mission would be expected from hun 
in the event of a salo or lease being 
effected upon the terms stated. The 
intimation of eapectaney of a com- 
mission not negatived by the owncr who 
permits the other to go to the trouble 
of finding a customer in the expceta- 
tion of carning a commission, may well 
be # fact from which @ promise to pay 
a commission may be interred. A 
mere voluutecr who acuis as & g£0- 
between between buyer & seller & 
ultimately procuacs a sale cannot upon 
that fact alone found a Jegal claiun tor 
commission, nor can #0 third party, 
who acting for a possible purchase, 
obtains from @ property owner terms of 
salo or lease & thus brings about ua 
completed transaction upon those 
identical termsx, legally claim a come 
nilssion from the owner in the absence 
of some proyiise to pay @ CUlNnuUUsrION, 
either express or finplied.— C HAMBILE- 
LIN wv. MAw (1922), 68 D. L KK. 754; 

1679 iv. Out of what fund pay- 
able.jJ—- The agent {4 entitled to pay 
himself bis comnnission out of any 
money paid to him by his principal, 
without any appropriation by the 
latter. The right, however, does not 
extond to any sum paid to the agent 
by gome third person on behalf ot the 
prinelned —GLASGOW v. Hoop, (1920) 

Z da. h 586.—N. Z. 

1679 v. 











Denostt on sale of 


Cases 1683 -1687. 


1683. Add. Annotation :-—Expld. & Distd. Patent | 
Castings Syndicate v. Etherington, [1919] 2 


~ 
gy 


Cth. {. 


1687. .1dd. Annotations :—Mentd. Lebeaupin 2. 


land J— A licensed land agent, who does | COLLIERIES, Lirp., [1918] 2 W. W. JR. 
not hold from his prineipal a written 
having 


authority to sell, & who, 
eNected asale of his principal’s land, hag 
received {ram the purchaser, without 
his principal's knowledge, a deposit, 
is not entitled to retain thereout his 
comniission.— SMITH v. BAsON, [1921] 
N.Z. LL. R. 467.—N.Z. 


1679 vi, ——- ——- ——_.} When a 
deposit on a sale of land is qaid to a 
land ageut he must pay it over to him 
on demand, subject to the agent’s 
right to apply the saine in payment of 
expenses, conumission, or other charges 
incidental to the sale; but com- 
mission which is made irrecoverable 
by law is not a just allowance deduct- 
Ible by the ugent.—BUCHANAN | v. 
SAMSON, [1922] N. ZL. Ro 558.—N.Z. 


sn. Amount of remuneration—Nale of 
mnorlyaged properly—As if free from 
maerumbranecs J-——Resp. placed a farm 
In the hands of applts. for sale or 
oxchange & undertook, should a sate 
or exchauze be effected by them, | 
to pay commission at specified rates, | 
Applts. found a purehaser for the ,; 
property & an agrecinent was executed | 








whereby resp. agreed to sell the 
roperty “as Gf free frome fieum | 
rave * Applits. sued for come 
hussion on the full value of resp ’s | 


property unimetunm bered, but the mayis- 
trate held then: entitled only to eom- 
IMHion on the value of the equity 
of redetnption ss: - Wald: commission 
Was payable on the gross price of the 
property sold.-—-KAYViert & PRAT? v, 
Suserkp, (1918) No L. R. 43 —N.Z. 

1684ia. HAMEL 1. 
PATENAUDE, [1925] 4 I. LL. Rh. 1071: 


sebie eee 


IMLS pS. CL OR. AO 3 revsg., (IM24) 4 
Poi. Ro S77. Qo. bo WW. OB $33.-— 
CAN. 


po. {tian for camamesston on sale — 
Defonee dengnag sale ds fleet.) —When 
Moan Aeon for CODTARSTOD On A ALC 
the oprfipespal’s pleadimges deny the 
agreement for sale, such denial ane. | 
dieates his repudiation of the agreement 
to pay the agent, & under the doctrine | 
of anticipatory breach, the latter, on | 
proving bis rught to the commiussion, 1s 
entitied to judgment for the whole 
amount Chereot, even though under 
the agreement ato was to be paid in 
justalments at dater which are yet an | 
futtro  HAANTON @ STRDMAAN, [1925] 
PW. W. OR. Of2.) CAN. | 


PART VII]. SECT. 3, SUB-SECT. 1.— | 
B, (a). 


1693 vil. --— .J--A sale of land 
direetly by the owner, after iat had been | 
listed for aale with a broker, does not 
entitle the latter toe his) commission | 
merely because iH happened ta be wold 
to on purehaser with whom he had | 
negotiated ina previous transaction.-— | 
GULRBRE BROrHRRE ©. MCDILL (LY1T), | 
36 1D L RR. $24.—CAN. 
1693 vin. - ~.) - Where 
diseovets that 
the purehase of a piece of land & then 


| 


a& person 


ascertains trom the owner that he will | 
Rel! & pay a Conmmission, but does net | 


afterwards communmente with the 


prospective buyer, & the 


owner complete the sale themselves, | 


there is no commission payable by the 
owner. —LANG@TON t, NICHOLSON, [LY LA] 
1W. Wh. 908.—CAN, 
1603 ix. ——-—.J-——-An 
pale of eoal who had merely iunter- 
viewed ao eustoiner & potifled lis 
principal that he had done so :—eld : 
not entitled to a commission on an 
order miven about two months later 
direct to the principal, & after an 
inspection of the coal by the customer. 
-~BONbD wv. STURGEON CONSOLIDATED 


agent for the 


another is) considermg | 


latter & the | Moment he failed to soll 


LEY, [19214] 4 D. L. R. 3835 


ge 


ao ¢ 


91 41 D. L. R. 147.—CAN. 


1693 x. 
special agreement that he is to 





Crispin, [1920] 2 K. B. 714: 
S.S. Volturno, [1921] 2 A. 
Hotels Le Touquet-Paris-Pla 
(1921), 126 L. T. 518. 


»}--In the absence ote 
Cc 
remunerated if he does not find wu 


purchaser, the agent is not entitled to a 
commission where the owner sells to a 


urchaser whom he himeelf has found. 

here the owner found the person who 
subsequently purchased, although the 
agent subsequently spoke to the same 
person, the agent was not allowed the 
commission.—BARAGER v. WALLACE, 
[1919] 2 W W.R. 858; 48 DL. ht. 
158; 12 Sask. L. R. 301.—CAN, 


1693 xi. -}—Where an agent 
spoke to one about certain land & 
the latter refused to buy. but some 
time afterwards, heanng through 
another channel that the land could be 
rented, went to the owner's place for 
the purpose of renting it & wap induced 
by the owner to buy it. :—J/eld : 
agent was not entitled to commission. 
—JAYLOR ve. RABLIYIS, [1920] 1 
WoW. RR. 1084: 63 DL. R 693; 13 
Sask. L Jt. 198.—CAN. 

1698 xii. J—PDeft. desired to 
acquire or gain control of certain 
shares im a co. 
a plan, & for carrying out the arrange- 
ment one-third of the shares were to be 
given to pitf, PUL worked on the 
undertaking & made considerable 
progress, but before the scheme was 
earmed out deft. obtained what he 
wanted in other ways & without | 
making use of pltf.’%s services :—J/eld : 
pitt. could not) recover the agreed 
commission.—MACINTYRE  ¢. 
(19z2), 70 D. L. Re. 2183 
W. W. It. 520.—CAN. 


1693 xiii. -l—As a general rule 
& in the absence of anv stipulation 
to the contrary a principal, who em- 
Ploys a honse agent on commission 10 











find a purchaser for a house, retains | A 


the ! 


Mitten | “ price, very lowest, £10,000," 
L1ge2) 3 ' brought the property wander the notice 


ENGLISH AND EMPIRE DiIGEst SUPPLEMENT. 


S.S. Co iz 
O.'544 « Clia 


dy 
Soc. thes 
ge v. Cumming: 


half of the commission if he ¢ 

a sale, At the time a like! Ce 
chaser, C., was known to both pari 
H. pressed C. to purchase, but afte: 4 
time, as a matter of policy, let thy 
matter drop, intending to approach ( 
again on a fitting occasion, In the 
meantime a member of S.’s stat) 
indirectly approached C., why decided 
to purchase :—Z/eld > H. had estab- 
lished a chain of causation between his 


efforts & the result, & he wae entitled 


to half the commission.—HEALY ¢, 
ane (1921), 17 Tas. L. R. 32.— 


1702 xl. ——~—.J—VItf. as agent for 
the owner of certain property intro- 
duced it to A.) The owner was asking 
#17 17s. per week. PItf. gave A. the 
key, on which was a label bearing only 
the name of the owner. <A. told pltt. 
the property was unsultuble, & returned 
the key. About a fortnight later A., 
through seeing the ownor’s name on 
the label & consulting the telephone 
directory, discovered the  owner’s 
address, & met lum to discuss the 


{| lettang of the property, but did not 


tell ham that she had seen pitf. <Atter 


: ’ negotiations between A. & the owner 
Pltf outlined to hitu {| extending over some days the owner 


agreed to let the property to A. for 
twelve months at £13 13s. per week :— 
Held: pilti. was ontitled to ecommis- 
siOn.— SYMONS ot. CALLIL, [1923] 
V iL. ht. 4.—AUS. 


1702 ah. ———.]— Deft. 
Ntfs. written uuthority 
and on terms, one 


gave to 
to sell her 
of which was 
Pltfs. 
of A., who pot 


Into) personal com- 


i munication with deft. & decided that 


it would sult him in every way, except 
as to price. Alter a delay of some 
weehs dett. & A. resumed negotiations, 
which led to a sale of the property to 
for £7,300 :—LHeld + the relation 


the right as against the house agent | of buyer & seller Was really brought 


of setling the house to a third party. 
who has not been introduced by the 
house agent direct]y) o: through another 
agent at any time before a proper offer 
Is brought to him by the house agent. | 
If by so selling he prevents the house | 
agent) from earning his) proper com- 
mission he is not Hable in daniuyzes, tor 
the act of selling is a rizhttal act as 
against the house agent.— Boosr 
Z¥EBDERBERG & DUNCAN, [IVLSIC. POD. , 
255.—S. AF. | 
1693 xiv. J— An aucthionecr 
was employed to sell property by 
auction on condition that if the 
reserve price was not reached — po 
eomiission was to be charged. The 
reserve price not being reached, 
property war not sold. A prospective 
purchaser, who was present at the 
auction & who knew who the owner of 
the property was, was about to ap- 
proach the owner after the conclusion 





' of the auction with a view to negoti- 
‘ ating for the purchase of the property 


vm » Employed 


the «© Was reduced to $75,000.00. 


about bv pitfis., who were entitled to 
COMMISSION. LIRTCHNELL tc. MORKIS, 
(1910) V. L. R. 201 —AUS. 


1702 xhi. — - .)— Agent :— 7/eld > 
entitled to recover | com Sslon.—~ 
GAMBLE t. EXCrLSIOR LIFE ASSURANCE 
Co. (1917), 36 D, L. Rh. 502.—CAN. 

1702 xliii. ———.]- -In 1913, deft. co. 
pitfs., brokers, to sell ite 
Jumnber property at a minwunum price 
olf $110,000.00, & agreed to pay a 
commission on the purchase price. 
During the reminder of that year & 
the whole of 1914, pltfs. were working 
on tlis) proposition, but failed to 
effect a sale. In 1916 the selling price 
in 1916, 
deft. co. sold to a purchaser intro- 
duced by pltfs. tor 865,000.00 :-—Held : 
pitts. were entitled to comuiission on 
the purchase price.—JARDINE vt. PRES- 


COTT LUMBER Co., Lrp. (1917), 44 
N. B. R 505.—CAN. 
1702 xhv. -J—Where land is 





when the auctioneer formally iuntro- | listed with a real estate agent for sale 


vuuctioncer’s agency 
by auction.— 
Manin vy. Currin, [1921] T. PP. D. 
50.— Ss. A e 


1700 iv. 





.}—If tho seller has | 


opened negotiations with a proposed | 


buyer, but the negotiations are broken 


+ off, & later the buyer renews the same 


through an agent, the agent is entitled 
to commission.— FITZGERALD tv. BUCK- 


affg. 2 
O. W. N. 438.—CAN. 


1702 xxxix. -}—H. agreed with 
S., who had certain properties in his 
hands for sale, that he should receive 


52 





t 


| 


| 
| 





, duced them. After protracted negoti- , & 1s afterwards sould by the vendor 
ations the prospective purchaser directly to a purchaser introduced by 
bought the property :—J/eld: the | the agent, the latter is entitled to his 


terminated the . commission, even though the terms of 


sale given in the hsting as the basis 
on Winch the agent is to uegotiate ure 
not strictly adhered to.—KiIxw ¢, 
ScHon, [1918] 3 W. W. R, euv, 44 

L. R. 111.—CAN. 

1702 xlv. -J-——-NUNNELLY te. ON- 
stm, (1921) 1 W. OW. lt. 506: 56 
D. L. R. 5993; 16 Alta. L. hh. 455.— 
CAN. 

1702 xlvi. -J~—Deft. agreed to 
pay pltfs. commission on the sale of 
certain land, & agreed that it was an 
exclusive listing, subject to notice of 
withdrawal, which was not given. 











1718. Add. Annotation :—As to (2) Refd. Howard 
Houlder v. Manx Isles S.S. Co., [1923] 1 


K. B. 110. 


Pitfs. submittal the land to BP. oon 
terms of the listing & introduced P., 
to deft., who later, without pltfs.’ 
knowledge or consent, entered into an 
agreement with P. tor sale of the land 
& of certain chattels used in farming 
its The price of the land was some- 
what less, & the cash payment con- 
siderably less, than as given im the 
listing: :-—I/eld : pltf., was wrongfully 
deprived of the right which the listing 
grave hin to earn his egmmission.— 
GILBERT BROTHERS, Lb. vo KEISER 
(1922), 69 D. L. R. 7135) [1922] 2 
W. W. KR. 1228.—CAN. 

1702 xlvii. ——.]— Agent :—Held : 
not entitled to recovel Ccommissi0on.— 
KENNEDY ®e. VICTORY LAND & TIMBER 
Co., [£922] 3 W.OW. RR. 145: 68 
I). 1. R. 201 3 rersd , (192253 WW. RR. 
683; 70 D. L. lh. 868.—CAN. 


1702 xlviii. -]—It the relation 
of buyer & bpeller is really brought 
ubout by the act ot the agent. be is 
entitled to a commission although 
the actual sale has not been cfreeted 
by him, but he must show that some 
act of his was the causa causans or the 
ces pera ca Wee sule.— BUNTING 
vt. OVLAND & "ATRINS 923), 33 
B. C. It. 291.—CAN, a es 

1702 xlix. -) —Deft wishing to 
sell bis house placed it im oan agent's 
bands, fining a net priee. The agent 
antroduced BP. but negotiations taihnug, 
deft. cunceHled the agents rstrucuon 
to sell. Some time later deft. & VP. 
agreed upon termis & a sale resulted :— 
fleld: compmission was payable on 
the amount }. first offered through the 
gh iH ieee te. TLARRISON, 11924] 

~L. RR. 760: 56 N.S 3L.— 
CAN. N Rk dot 

1702 1. -J—PUL. procured A., 
B., & C. to enter into an agreement to 
purchase deft.'h Mmuneral claims on 
certain terms of payment, upon which 
pitt, was to receive uo Commission as 
payments were made from time to time 
Under this agreement a portion of the 
purchase price Was paid & pith. got his 
comission, but the agreement was 
ulterwards canceled. Subsequently 
Ih, who had advanced to A. a 
considerable part of the money paid 
by him under the agreement, entered 
into an agreement darect with deth. 
to purchase the claims paying $10,000 
down, & pith sought to recover coin- 
isson on that sume. — eld: pitf. 
wae ay the efleetive cause of the 

C.—OLSLN ro PEARSON YQ? 

D. 1. 1. 1097.— CAN. ieee ny 

1702 li. —--.]}-—-An agent gave GQ. 
acard to view certuin property, After 
Inspection G,. decided not to buy as 
the PLICE Wan too high. Some mouths 
later G. saw u “ tor sale ? notice on the 
property wlich reminded him that he 
had previouslh inspected the property. 
He then, without turther comuunica- 
tion with the agent, negotiated with 
the owner direet A purchased for a 
smaHer amount:—J//leld: the causa 
causans of the sale was the previous 
introduction through the agent who 
was entitled to his commission on the 
Jower purchase = price.— DOYLE ot. 
GIBBON, (19LY) T. PV. D. 220.-—S. AF. 

1702 hi. -J—Certain property 
given tor sale by the owner to an 
auctioneer at a fixed commission was 
not sold, the reserve not belug reached, 
& was thereafter given to the auctioneer 
for sale privately. L., on passing the 
property, saw a notice up referring 
intending purchasers to R., but being 
aware of the fact that the auctioneer 
had been selling the property went 
to the auctioneer, who referred him 
to the owner. L. thereupon went 
direct to the owner & bought the 
property after having told him that he 
came on his own behalf & not at the 














= eh a seen = at = 


ape eo — ee ee CS 


| 
: 


Vol. L—Agency. Cases 1718—1726. 
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instance of any agent .—-Held: the 
auctioneer was entitied to his com- 
mission. —TREGASKIS8v. MEIKLE, [1922] 
T RP. D. 317.—S. AF. 

1702 iii. .—Whero a vendor 
concludes a contract of salo with a 
party with whom ns real estate agent 
has been negotiating im ignorance that 
he is such a party, the agent is outitled 
to his commussion 1f the cireumstances 
are such that the vendor ought to have 
made inquiries which would at once 
have revealed the facts.—CGRIFFITHS Ut. 
ANDERSON, [L925] 4D. L. Ro 9Tb.— 
CAN 





1702 liv. .]- NEON 9, TIORSCH- 
BORN, [1927] App D. 190, --S. AF. 





sp. BRurchaser aeting — behind 
annt’s bach.j--Ucld 2 prinerpal Lable 
to pay full commission on conclusion 
ot a contract of sale with the purchaser, 
—MiLRRITE or. DomueRry, [LY2o0) 3 
ID. i. RR. 797 - CAN. 


PART VIJI. SECT. 8, SUB-SECT. 1.— 
B (b). 

1703 x. -——.] -One of two real 
estate agents with whom property was 
listed for sale. Weld > entitled to 
commission on a sale initiated by him 
but completed by the other agent, to 
whom the purchaser made hnown bls 
wish to buy the property after it had 
been brought to lis attention by pitt. 
GRIFFITH~ 6 ANDERSON, [1026] 2 
DL R657, [i9zey) W. W.O. 96; 
35 Man. L RR. 180.—CAN, 

1706 ix. Delete the words “ & en- 
titled to cotmmisyon.”’ 

1706 xiii. ——-— ~—--Pitf intro- 
duced to deft. A., who wished to 
purchase, & property for his son, 3. 
Deft ’s house was eventually trans- 
ferred to the trustees of C's estate, mn 
wineh A.’s family was interested, & 
the purchaye-money war paid by the 
trustecs at the instance of vA. Deft. 
alleged that another agent, though 
aware of A ‘s Inspection of the house, 
obtained B's signature to the con- 
tract of sales Meld: the verdict 
should be entered tor pit f.—WLBSTER 
(A. G.) & Sons, Lip. 9  Corron 
(1919), 15 Tas. 1. R. 17.-—AUS. 








1706 xiv. - -- oJ An agent is 
entitled to commission on a sale 
brought about by hus action in putting 
the purchaser in touch with | the 
principal, even though the purchase 
in subsequently completed through 
another agent. PerryrPinck v  HOL- 


DEN (1920), 40 D. LR. 386.— CAN. 
1706 xv. 2) The comimis- 
sion op vw sale of real estate was given 
by the et. to the agent who found the 
purchaser & put the vendor in motion 
to meet him, rather than to another 
who performed services in connection 
with the eflecting & carrying out of 
the sule.— BATEMAN 0. SNELGROVE & 
GARDLN, (L921) 1 WOW. Re 30605 11 








sask. L. R. 693 57 D. L. Ik. 253.—- 
CAN. 
1706 xvi. —— -~-—.] A. promised 


B. a conunission if B sold a ship. B 
employed a broker as sub-agent, who 
mentioned the matter to another agent, 
& it was passed on through others 
until, ubout nine months after the 
agreement with B., a broker to whom 
the matter was mentioned came to 
A. & tmude an arrangement directly 
with bim resulting in @ purchu-ecr 
being obtained. B. continued — his 
servicer, which were accepted by A., 
up to the time of sale, & was of uswst- 
ance in procuring the Govt.’s consent 
to a transfer of the ship to a foreign 
registry :—Held: B. entitled to com- 
mission. —GREER v. GODKON, [1921] 
2W.W. RR. 209; 608 C. RR. 6535 56 
D. L. R. 696.—CAN. 

1706 xvii. ——- ss ———. ]— Pi tf. 
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| 1726. Add. Annotation :—Refd. Ifoward THoulder 
av. Manx Isles S.S. 


Xo, [1923] 1 K. B. 


deavoured to effect a salo of deft.’s 
landteaco., of which H. wasa director, 
& introduced 1. to deft. The parties 
fniled to agree upon terms & the 
negotiations ended, & pltf. made> no 
further effort to sell the land, Sub- 
sequently deft. through another agent 
sold the land to H., who purehased it 
on behalf of another co. :—fleld pitt. 
was not entitled to commtssion.— 
Nivie rv Leeson, (1921) 1 We. Ww. &. 
904 — CAN. 

1706 xviii. — — ----—. After pitts, 
with whom w bouse had been listed, 
introduced a prospective purchaser to 
the vendor, the purehaser endeas oured 
to induee the vendor to reduce the 
price. The vendor wis unwilling to 
tii a figure apreable to the purchaser, 
& the latte: then negotiated through 
other agents, with whom the howe 
had also been listed, & finally bought 








ib.-—HMeld pitts wero entitled to 
combission.— BROOK & ALLISON ot. 
Hesprichs (1922), 66 DD Le Re. 8255 
lj Nash. LD RAs: (292272 W. We 
ASO. CAN. 

1706 xix. —— ~J- Deft. listed 


a property with pitfe wath mostrue tions 
to find a purchaser at the price of 
$5,000. A mouth later dett listed the 
property with another broker at 
$1,700, the second broker lay unr his 
offices aeross the hall from pitts." 
offices im the same building. Pits. 
interested S in the property A brought 
her to view it. Shortly after S went 
to pitfs.? offees with ao view to pur 
chasing, & when about to enter the 
othees saw a preture of the property 
m the window aeross the hall nrathked 
tor sale at §$1.750. She went into 
pltts * offices, diseussed the sale but 
went out without tnantig the purchase, 


erossed the hall & purchased the 
property trom the second broker tt 
91.700 .—Hleld pitts. were entitled 


to ther comission TURNED ROM AWN 
A Co vo teLp (1923), 335 B.C. hi. o6.-- 
CAN. 


1706 xx. -—— —— 1 -Pitl. reecived 
written authority from dett. (o center 
Into uv contract with a purchaser tor 
the sale of his farip & stock. The rato 
of lemuneration was stated to het 
certain pereentage on the value of the 
land sold. Pitt introduced the pro- 
perty to a prospective buver, who 
ultanately purchascd the property, 
but through the instrumentality of 
another agent. Pitt clammied trom 
deft. £171 19s. an respeet of the land 
sold, & £65 in respect of the stock & 
noplements, Phe jury found that the 
wale had resulted from tbe watroduction 
of the purchaser trom pitt :- décld 
pitfi'’s mght to commussion depended 
on the terms of his authority, & this 
did not authomse any comission on 
the sale of the stockh.—Rown  e. 
re flozly N. ZZ L. Re. 437.- 








1706 xxi. J—De ft. agreca 
fo pay pit£, commission if a sale of 
deft.’8 house to N., who was iitro- 
dueed by pitt, went through. Deft. 
also agreed fo let pitt. know should he 
be prepared to Bell his house for o 
amatier amount than he bud men- 
tioned to plif. Delt. subsequently 
mstructed another attorney to offer 
ihe house to X\. at a reduced price, & 
w sale was thereupon coneluded j-— 
Hicld : pltf. was entitled to the come 
mission agreed upon.—VAN DER WALT 
». Horwnyk, [1020] CG. PP. D. 50.-- 
S. AF. 


1706 xxii. J—A agreed to 
give B. a commission in Cane of & sa le 
of certain premisos, BB. introduced 
C., but no bale resulted. ©, of his 
own motion & not as an agent of B., 
subsequently introduced 7)., & A. sold 
the premises to P.i—deld: Be. wis 








Cases 1738—1746. 


1739. Citations :—For the existing citations sub- 


stitute as follows :— 


(1887), as reported in 58 L. T.96;3T.L. BR. 


836, IT. Js 


Annotations :—For “ Mentd. Barnett v. Isaac- 
595,” read * Refd. 
Barnett v. Isuacson (1888), 4 1, L. R. 5935.°’ 


Add. Annotations :—Generally, Refd. Keppel 
577. Mentd. Ban- 


son (1888), 4 T. L. R. 


». Wheeler, [1927] 1 K. B 


not entitled to commission.— GODDARD 
v. ARNOLD, [1922] T.. P. J). 167.—S. AF. 


1707 ii. -——.]—In oF dispute as to 
which of two real-extate agents was 
ontitied to the commission on a sale s— 
Heli + the one who tirst through his 
advertisement attracted & interviewed 
tho purchaser & directed him to the 
owner was the effiecrent cause of the sale 
& entitled to the commission, rathor 
than the other who subsequently 
dincursed the property with the pur- 
chaser & whose agent first showed itt 
to him—Bureknr ov. WaLsLkR & 
LiAZARNICK, [1920] 2 W. W. it. 4043 
fan L. kt. "409 = ; 30 Man. LL BR. 437.—- 


PART VIII. sions a SUB-SECT. 1.— 
- (6). 


t.i. 8S. P. SaATcauipINANDA ee v. 
Nrirya Natu Mirrerk (1923), I. L. 2. 
50 Cale. $78.~--IND. 

tii. ——.)— Where a land agent is 
emnpoyed to sell or exchange the 
property of his olient, & conmmission 
in to be paid to him when be has 
“effected ” a sale or exchange of such 
property, his right to commission 
accrues when he procures) a valid 
contract for the sale or exchange of 
such) property..- NtiagkO vt. WILSON, 
[1924 ] N. A. I. ii. K34.-- N.Z. 

1722 1. Cumplelton of entire con- 

tract.) ~GrEeER v. GOoDsON (1918), 40 
D. iL. R. 218.— CAN. 
J- -Pitf. found a pur- 
Chaser for deft.’s land, the amount of 
commission was agreed on, & un agree- 
ment of sale exceuted, The pur- 
chaser subsequently refused to carry 
oul. the Sule :—/feld : pltf. was entitled 
to the commilss1on.—-DONKR v. LOOBK, 
oo ZW. W. R. 388: 53 2D. 1. Rk. 
30 3 30 Man. LR. 350. - CAN. 

gq. ---—— Contmission payable an re- 
ceript of purchase-money—-Payment by 
promissory notes. |—- An agrocment pro- 
vided that commission wae ** to become 
due & payablo when the purchase- 
money or any part thereof has been 
paid °° :—Held: defts. having accepted 
prouussory notes Im lieu of a eash 

maayment, the promissory notes must 
© treated as u cash payinent eo far ars 
pUf was concerned.—Cnross ve. Woop 
1921), 64D. L. R. 1053; 60 O. L. Ik. 
15. --CAN. 

at, -——— Commission payable for ser 
wires already rendered.}-When it has 
boen definitely agreed to pay an agent 
commission for his services in negoti- 
ating a sale, & the payment was to bo 
nade for services already rendered & 
was not to be dependent upon the pay- 
mont of the purchase price, the agent 
oan recover the comimiisslon under tho 
agreement, allhough the purchaser has 
failed to make any payment after the 
first one.—CARMICHAKL tt. BOWERS 
(1922), 67 Dd. li. Kk. 515.—CAN. 


PART VII SECT. 3, SUB-SECT. 1.— 


. (a). 

1729 iif. Sale of remainder of 
fand.)—-Tritf. employed deft. to sell 
a house & portion of the biock of land 
on which it stood. Deft. found a 
purchaser & o contract of sale was 
signed under which pie gavo the pur- 
chaser cortain provisional righte over 
the unsold portion. Aftorwards pltf, 
endeavoured to ontain from the pur- 
chaser a modification of the contract 
with regard to the rights over the 
unsold portion, & deft. did con- 


G Palinhunedinntiiinntanamenent 





ENGLISH AND EmprreE Dicest SUPPLEMENT. 


bury v. Bank of Montreal, [1918] A. C. 626 ; 


Howard Houlder v. Manx Isles S.S. Co., 


’ [1923] 1 K. B. 110. 


1740. Add. Annotation :—Refd. Howard Houlder 


sidcrable work in trying to induce the 
purchaser te vary the contract in this 
respect. During the negotiations deft. 
repeatedly rere pltf to sell the whole 
of the lan Negotiations having 
failed pltf. behind the back of deft. 
sold the remainder of the land to the 
original purchaser & the whole was 
included in a single tranafer :—Jleld : 

deft. was ee entitled to commission 
on the rsale.—MCANDREW v. GRAY 
(1920), 20 8S. R. N. S. W. 635.—-AUS. 


PART VIII. ee 3, SUB-SECT. 1.— 


sa. Transaction similar — Further 
salc.J—A. in 1911 employed pltf. to 
sell a Crown lease, & an agreement war 
entered into which provided that if 
Itf. sold the lease for £25,000 he was 
Oo receive £5,000. In 1914 through 
the g hfibe- else p hoe of pltf. the lease 
was transferred to S. & on payment 
by S. of £5,000, » pitt: tee £1,000 
ar commission. n 1919 & 8. Bold 
the lease to T. for Pld, A500" Some 
years poe to this sale pitt. had sub- 
mitt full particulars of the lease to 
T., who would not then buy. L., who 
was omnpvloyed for that purpose by A. 
& S., had brought about the sule i T. 
PH. clatined commission in respect 
of the sule to T. :—Held: pitf. was not 
entitied to commissiou.—DEWDNEY v, 
Nt dee [1923] & A. S&S Lt. 105,.— 


PART VIII. SECT. 3, SUB-SEOT. 1.—D. 


1746 i. Agent to procure loan—SfFor 
company—Money advanced to neu com- 
pany.J—Held: as the co. was incor- 
porated with the ©XPFoss Purpose of 
carrying out the old co.'’s projects, it 
could not contend that it: had vot 
received tho benefit of tho loan, & it 
was liable.— ee v. GALE, [1925] 3 
LD. L. R. 757.—CA 

sb. Agent to ane party entcring 
into partnership with prauncipal.j—-A., 
an agent employed by BP. to obtain u 
ake ee for a null, introduced M. to 

- The salo did "not zo through. 
P. eventually entered into a contract 
of partnership oo work the mill, the 
partners being P., M. & C.: —Held: as 
the transaction “resulting frum the 
agency ditfercd substantially trom that 
which A. had been enployed to 
procure, he was not entitled to any 
remuneration.—BORDKR ve. EDLEY, 
{1920} oO. Pp. b. 19.—8S. AF. 

pi. .}——Pltfs. claimed for 
coutnission on sale of timber holdings 
of deft. co. The sharcholders had 
passed a resolution authorising a sale 
at a fixed minimum price upon terms 
agreeable to the tors, & a letter 
from the co.’s mnanagipg director to 
pitfs. offered $35,000 commission 
should pitfs. make a salo at a certain 
named price, which price would net the 
co. such minunum price. <A sale was 
made through other agents, not for a 
lump sum, but for a price based on 
board measurement to be paid for as 
the timber was taken, with an addi- 
tional sum to be paid when the timber 
had been logged :- -Heid: the sale 
was not a sale within the contract.— 
RORAY v. N MPKISH LAKE LOGGING Co., 
Lrp., & GARLAND, (1919] 2 W. W. It. 

105.—CAN. 

yi. -}—E. requested S., a 
servant of pltf., ‘to obtaic. a buyer tie 
his property. E. told 8. that he 
wanted £850, & would pay com- 
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v. Manx Isles 8.8. Co., [1923] 1K. B. 110. 
1741. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1746. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


mission. S. then asked E. if he would 
consider an offer. EK. replied he 
wanted £800 clear. S. introduced K. 
to E., but the price offered was too 
low, & after various negotiations no 
sale took place. Six months later KE. 
sold the property to K. for £600 :— 
Held: os the buyer offcred lese than 
£800, pltf. was not entiticd to com- 
mission.—ROBINBON 2%. Evsgs, [1917] 
S.A. L. R. 71.—AUS. 


y ii. .}—Held: as the 
employment was a general one, the 
price mentioned being intended not 
as a hard & fast one, but us a basis 
of negotiations, pltf. wus entitled to 
the agreed commission on the price 
obtained.—PRENTICK vw. MERRICK, 
(1917) 3 W. W. HR. 1060; 24 B.C. R. 
432; 38 D. lL. TM. 388.—CAN. 


y iii. -}~An owner In Apr. 
listed with an ‘agent certain land 
for sale at $35 an acre with a fixed 
cabh payment, the price to include the 
crop. in Nov., after the owner had 
taken off & sold the crop, the agent 
Bold the land for $30 an acre on & 
small cash payment :—J7eld : in order 
to earn his comnnission the agent had 
to obtain a purchaser for the land & 
crop at 835 per acre.—FITCHELL %, 
LAwron, (1919) 3 W. W. RR. 7283 49 

L. Qh. 185.—CAN. 


y iv. -¥—Deft. Jisted his 
farm with pltfo. for sale at $38 an 
acre, Deft. sold the land at $37 an 
acre to one introduced by pltf{s. :-— 
Held: plitts. were entitled to com 
mission <—SMITH v. WRIGHT, [1919] 3 
W. W. 1. 1094; 49 D. L. R. 408; 
12 Sask. L. Rt. 491.-—CAN. 


y v. ——.J—When a proprictor 
focs to an agent & requests him to find 
® purchaser, naining ut the same time 
the sum which he 15 Willing to accept, 
that wil] constitute a general eimploy- 
ment, & should the estute be eventually 
gold to & purchaser introduced by the 
agent, the latter will bo entitled to his 
counmisaion, although the price paid 
should be lesa than the sum named at 
the time the employment was given. 
The mention of a specific sum prevents 
the agent from selling at a lower prico 
without the consent of his employer 
but it is given merely as the basis o 
future negotiations, leaving the actual 
price to be settled in tho course of those 
negotiations. PALMER v. HaRVEY 
(1922), 65 D. L. R. 769 ; 15 Sask. L. R. 
152; 1 W. W. RR. 231; affy. (1920), 
ca BL. R. 703; 14 Bask. L. R. 19.— 


























vi. -}—Where the con- 
tenet is that the agent is not to be paid 
& commission unless he procures & pur- 
chaser at a spocified ure, the fact 
that a sale is made by the owner at a 
lower price does not entitle the agent 
to remuneration by way of quantum 

meruit—GRIUFITH ¢. FREDERIVKSON, 
[1926] 4D. L. R. 50; ee W.W. RR. 
680; 36 Man. L. R. 54.—CAN, 
8c. Third es taking land in a 
trade.}— Agents who had been promised 
a commission should they obtain a 
urchaser for land at a certain price :-— 
{eld : not entitled to commission, aa 
they only introduced a party who took 
the land in a trade & with whom the 
principal had previously discussed 4 
trade,—BROWN o. PATCHELL, [{1919]}- 
3 W. W. R. 701; 49 D. L. R. 163.— 


sd. Agent to exchange—Erchange of 





1751a. 


olher pronerties.]—A real estate agent 
Is entitled to his conimission 
exchauge of 
brings the parties together & cugages 
actively in negotiating tho eachange, 
which eventually falls through owing 
to the objection of his principal to 
include certain stoch & 
in the transaction, the prineipal soon 
afterwards completing the exchanpe 
without the stock & implements but 


1746a. Agent to sell property—Agent himself buy- 


ing property—With consent of principal.J]— 
Where an agent has been instructed to sell 
property on commission &, after failing to 
find a purchaser, agrees with his principal 
to buy the property himself, he is not entitled 
to commission on the purchase by himself 
unless his principal has expressly agreed that 
such commission shall be payable.—Hockrr 
v. WALLER (1924), 29 Com. Cas. 296. 


1751. Add. Annotation :—As to (2) Refd. Howard 


Houlder v. Manx Isles S.S. Co., [1923] 1 
K. B. 110. 


-]—Pltfs., who were shipbrokers, nego- 
tiated on behalf of defts., the owners of a 
steamship, a charterparty of the steamship 
which was to be in force from Oct. 1920 for 
five vears, & which contained a clause pro- 
viding that the charterers should have the 
option of purchasing the stcamship at any 
time between the signing of the charter & 
the completion of the charter period for 
£125,000. On the day when the charter- 
party was signed defts. signed & gave to 
pltfs. a commission note in these terms: 
** We hereby agree to pay you... 5 per cent. 
brokerage on hire. . . . Should the option of 
purchase contained in the charter be availed 
of, the brokerage on purchase to be 34 per 





ou an | 


properties where he 


plete the 


70 D. TL. RR. 79; 
657.—-CAN. 


1754 xxi. 


poplements 


seller refused to complete the trans- 
action & alleged that the purchase1 
was not ready, willing or able to com- 
transaction :—Jicld : 
onus of proof wus on the agent suing 
for commmission.—REGINA BROKERAGE 
XS INVESIMENT (CO. @ KSINR (1922), 
(1922) 3 W. W. RR. 


~ stacnt lahing undue 
advantage of prinerpat.| ~A real ostate 


Vol. L—Agency. Cases 1746a—1763. 


The charterparty was acted upon 
until June, 1921, whon defts. sold the steam- 
ship to the charterers for £65,000. Pltfs. 
brought an action ayainst defts., claiming 
(inter alia) 3h per cent. commission on 
£5,000, the price paid by the charterers for 
the steamship, &, in the alternative, a 
quantum meruit for their alleged services in 
effecting the same :—Held: (1) the former 
of these claints failed, the option of purchase 
mentioned in the commission note never 
having been exercised, & the sale effected 
being a sale at a different price from that 
upon which alone the brokerage of 3} per 
cent. was to becomo payable; (2) the latter 
cluun also failed inasmuch as the parties 
having reduced their bargain into writing in 
the commission note, there was no scope for 
the operation of the principle of quantum 
meruit.— LLOWARD-HOULDER & PARTNERS, 
Lrp. v. MANX IstES S.S. Co., [1923] 1 KK. B. 
110; ov L. J. K. B. 28383 128 L. 'T. 8147; 
38 TT. 1. WR. 7573 66 Sol. Jo. 682 3 106 Asp. 
M. lL. ©. 95; 28 Com. Cas. 15. 


cent. ...’’ 


1755. Add. Annolation :-—Refd. Howard Houlder 


v. Manx Isles S.S. Co., [1923] 1K. B. 110. 


1768. Add. Annotation :—Refd. foward Tloulder 


v. Mans Isles 4.8. Co., [19238] 1 WK. B. 110. 


CANADA COLLEGE (1920,, 48 O. L. Tt. 


120; 54D). L. R. 518; Is Of. WLN. 
370.—CAN, 
the 1766 vi. --- -.J- PH, a 


' 
| 
ae & 
roneral broker, sold to N. a ship on 
deft.’ behalf. The purchase price was 
| £140,000 payable by N. to deft. im 
) instalments, & deft. agreed to pay 
plit. £20,000 of the purchase price 
when he reecived the sceond instalment. 
Before that instalment was paid N., 
| 


with the same purchaser for other | dealer, who acted for a foreigner with | with deft.’s consent, cancelled the 
property owned by him.— DUNN ¥. an imperfect knowledge of Kngtish, , contract > Jfcld: upon the cancella- 
SINCLAIR, (1023) 1 D. be. Re. 426.—- took an undue advantage of his prunei- | tion of the contract of sale, plttL.’s right 
CAN. ‘opal dn representing diprovident under his special contract with deft. 


sf. Agent to oblain signature of wife 
—Oblainiig signature of husband.)-—- 
Defts. agreed with pltis. that af the 
latter obtained Mra. M. to pin oa 
building contract for a house they 
would pay pltfs. the usual commission 
as on 2a sale of Jand. Vitis. obtumed 
the signature of the husband :— lcld: 
as it was immaterial to defts. whether 
the contract was signed by Mrs. M. or 
by the busband, pltis. were ontitled to 
the commission agreed to.—pMVii & 
SmirH v. Dmaenun & HoumeEs, [1923] 
3D. bE. R. 68; 3 W. W. RR. 49.—CAN. 


PART VIII. aes aes SUB-SECT. 1.— 
e a e 
1754 xix. Principal altering 
dat: for giving posscssion.}—An agent 
with whom land has been lstcd for 
sale has earned his commission when 
he has introduced to the owner a 
urchaser who is ready, willing & able 
buy at the price & terms stated 
by the owner, though the sale does nut 
o through by reason of the owner 
nsisting on a date for giving of pos- 
session later than that at first stated. 
—HIGGINS v. MITCHELL, [1921] 1 
W. W. KR. 252; 57 D. L. R. 288; 31 
Man. L. R. 60.-—CAN. 


1754 xx. ~}—Deft. :-—Held : li- 
able to pitf. for an agreed commission 
for a sale of land procured by plti. & 
which was not carried out because of 
deft.’s refusal, without  sufficicot 
reason, to carry it out.—LBALia ov. 
McGREUOR (1922), 68 D. L. R. 7183 
32 Man. L R. 196; [1922] 2 W. W. R. 
1247; affg., 66 D. L. R. 696.—CAN. 
estate agent had found a purchaser 
who had accepted the seller’s proposi- 
tion for the sale or exchange of his 
land, & the cape’ promos waa nade within 
the time limi by the seller, but the 








(tansaction to be a very desirable one, 
Which he should enter into in pubstitue 
tion for an exchango whieh had fallen 
through. The principal huving re- 
pudiated the second transaction, the et. 
refused to allow tho agent the com- 
hisston he would have obtained thero- 
under had itp been conimpleted, but 
allowed hilin commission on a quantum 
neruil based on the amount of com- 
mission contemplated by the = fhist 
transaction. — BURNS wv. MINCHAU 
(Alta ), [1926] 3 W. W. RR. 791.- CAN, 

sk. Principal refusing to compete wih 
other buyers. J—Pitfs. engaged deft. to 
urchase lambs in a large specified area. 
ie was to receive a commibsion on all 
lambs bought by him, the price to be 
the highest market price at the tlne of 
delivery. Deft. proceeded to caun- 
Vases farmers & secure options on the 
lamsbs they had for sale. When the 
time for taking the delivery war at 
hand pltfs. advanced deft. $2,000 to 
buy Jambs. When the tune for taking 
delivery of the lambs arrived, pltfs. 
refuned to udvance the pmee to the 
level of that ot competing buyers & 
deft. was unable to procure the lambs 
which he had agreed for :—Ileld: 
pitfs. had defaulted & were csatopped 
froin suying that deft. did not complete 
his contract.—-NEW ENGLAND J)RESSED 
Meat & Woon Co, vo Parnick 
BrRoveEks, [1923] 1 D. L. 1 153.— 
CAN. 

17631. Principal declining to accept 
loan.}—Wrhere an agent performed his 
part in obtaining a loan, & was in no 
way responsible for the non-payment 
of the money under the loan :—ZJ/eld: 
he was entitled to his commission.— 
WHITESIDE 0. WALLACE SHIPYARDS, 


Lryv. (1919), 27 B. C. ht. 40; 45 
Oo. L. Rt. 434.—CAN. 
1766 v. J—SMITH fr. UPPER 
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Wap deternunod & his claim for com- 
mission failed. Gowan 1 BOWLRN, 
{1921} App. D. 550.— &. AF. 

sl, Preneepaul not negotiating in: good 
fath.J—Where under ans agreement 
to pay an agent conmimission on a sale 
of .eal estate, the agent to be entitled 
to the commission onty when the 
principal concludes a sule to nw pur- 
Chaser found by tho agent, the law 
Linphes an agreement by the See bs 
to negotiate in good faith with the 
purchaser proposed & to demand only 
such temus us, considering all the 
eireumatanees, might be conceivably 
demanded in pemect good fulth. 
Where tho principal does not vegotiate 
in good taith & tho sale Is thereby 
prevented, the agent Is entitled to 
damages.— MCInryvins & Co. vo. LAW, 
jlIVIS} 2 W. W. RR. 3593 13) Alta. 
L. 2. 273; 49 D. L. R. 23f.—CAN. 

sm. Principal selling ship to charterers 
—Commeastion payable under charter. }— 
Pltfs. neygotaated » charterparty, which 
contained a clause providing for 
payment of conimnission on the exti- 
tnated gross amount of hite as earned 
& paid. Subsequently the owners & 
the charterers entcred into a contract 
of sale, which contuined a clause can- 
cellung the charter & so cancelling the 
clause therein spree for the com: 
mission :-—Jicld: pitts. were entitled 
to the amount of commission which 
would have been puyuble if the charter- 
paity bad not becn cancelled, but, 
especially having regard to the fact 
that the action was brought before 
the period of biring under the charter- 
purty hud explred, subject to a fair 
deduction in view of the risk of the hire 
ceasing apart from any voluntary 
action by the ownors.—HKOxXBURGH wv. 
eee é& Co., (1918] V. L. R. 118.— 


Cases 1768a—1783. Iincauisn AND EmprrE Diagrest SUPPLEMENT. 


1768a. Principal selling ship to charterers—During 
currency of charter.|— Shipbrokers employed 
1o effect a charter of a steamship procured a 
eharter for eighteen months, but after four 
months of the charter had run the owner | 
sould the vessel to the charterers 
charterparty was cancelled. art 
party provided for payment of a commission 
of 24 per cent. on the hire paid & carned 
under the charterparty &' on any continua- 
In an action by the brokers 
to recover commission for the remainder of 
the charter period :—Jfeld : 
implied term of the contract that the ship- 
owners should not: agree to put an end to the 
charterparty by the sale of the ship to the 
charterers, & the action failed.—FreEnci (L.) 
& Co. 7. LEESTON SHIPPING Co., [1922] A. C. 
127 L. TT. 169; 38 
TR. 459; 15 Asp. M. 1. ©. 544; 27 Coin. 


tion thereof. 


4513 91]. 8. KK. B. 655 ; 
Cas. 257, H. L. 


Annotation -— Folld. Howard Houlder v. Manx Isles $.S. Co., 


ryagery ] Ke, BL DLO. 


1771. Add. Annolation :— Refd. Woward TWoulder 
v. Manx Isles S.8. Co., (1923) 1K. B. 110. 


PART VIII. ee i SUB-SECT. 1. 


bi. --- |-—-//eld> the agent was not 
entitled to commmussfon FLANAGAN ¢. 
CHIAPMAN, [1926] PED. t. Re. los Ss 
OQ. da 2 94, -CAN. 


ei. ——.) Deft, who was autho- 
riped to procure & purchaser & accept 
a deposit & retain from the deposit his 
commission for procurme a purchaser 
then ready & willing & apparently 
able to fulfll jis obligations to) the 
eatent at Jeast of making the down 
payment, procured a purchaser, who 
tnade the agent a deposit of $2a0, & 
the vendor entered into oa written 
memorandum to sell to him. The 
pee afterwards by arrangements 
etween themselves cancelled the 
contract on the ground that the pur- 
chaser found himself unable to make 
the first payment, & the purchaser 
agrecd to forfeit the 200 ~Jleld: 
deft. wae entitled to retain the $250, 
but war not entitled to anvthing 
further.--De Worr ov. DULMAGK 
(i922), 65 DPD. bh R 4235 #17 Alta. 
Ja RL 44d s 29227 1 We We i 1129.— 
CAN. 

eni. ---.) A broker, commissioned 
to obtain a purehaser for ona pce of 
land, found a purchaser, who failed to 
complete the sale within a fixed penogd 
owlng to his inability to pay ready 
tooney. The principal entered into a 
new arrangement direet with the 
purehuser, & such new arrangement 
was subsequently resemded by the 
prneipal: J/feld : the broker was not 
ontitled ta commission  Fotcan & 
ee v MUDALIAR (19238), 3... 4.2 Ran. 
oo. . 

fi,-~— .J-W., having agreed to 
sell shares fo a oco., entercd into a 
contract to pay CL oa commiussjon for 
services in effecting the sale. The 
purchase price of the shares was to be 
paid by instalments & the commis- 
sion Wap to be paid out of the respective 
instalments. Tho econtraet provided 
that if the payments were nut made 
by the purchasers W. would be under 
no liability fo pay the commission, 
The initial payment was made & the 
caoinmission thereon paid to GC. When 
the next payment fell due the = pur- 
chasers defaulted & shortly after the 
co. was placed in Jiquidation. The 
liquidator offered the assets for sale 
& accepted the tender of W. & H. 
The successful tenderers received all 
the assets of the estate including the 
stock sould by CC. There wae no evi- 
dence that the assets had a cash value 





' 1776a. 


& the | 
The charter- 


it was not an 


1782. Add. 


11775. Add. Annotation :—Refd. Howard Houlder 
vw. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


‘* Private treaty ’’ sale.J—Where an 
estate agent is employed to find a purchaser 
of an estate, the terms of the agent’s employ- 
ment being that commission is payable to 
him on the purchase price on sales by 
‘* private treaty,’’ his principals are liable for 
his remuneration only when a sale has been 
completed & the purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
on the part of his principals. 
fore, the agent has been employed simply on 
the above terms, he is not entitled to com- 
mission on the purchase price if he has merely 
brought about a purchase agreement which, 
without default or omission on the part of 
his principals, has not been completed.— 
KNIGHT, FRANK & RUTLEY v. GORDON (1923), 
30 T. L. R. 399. 

Annotation :—Generally, 


When, there- 


Mentd. 


! Uughes v. Satchel] (1925), 134 I. T. 98. 


equivalent to the amount of 
Held: 
for the shares. & the commission was 
not earned —ChCHL oo WRITLAUFER, 
JIDVSP S.No 69s 2 Ty da. WH. 3523 


affy. 20 OO. WIN. 260.- CAN. 


an. Third party repudiating contract. 
— Where a contract tor sale was entered 
into between A & B,& A’ acecpted 
B. ous the purehaser, but B. did not 
pay any portion of the  purechase- 
money, & subsequently repudiated the 
contract :—/eld-: the agent who 
negotiated the contruet wus entitled 
to colmnassion on the sule BOND o. 
DAWSON, (1923, St. Ro Qd. 65.— AUS. 

sp. —- -.) ~-Where a purehaser repu- 
diated the agreement of salc, the vendor 
acquiescing i Jield es plitfs as agentes 


were not entitled to comiumission —- 
Moron FARMING & JEVELOPMLNT 
Co AW Davipson ve Svar, [E93] 2 


DD. dL. KR. ELTS 3 1 We. We. OR. 1109.-— 


CAN. 


st, ----.)- PHE employed deft. to 
find a purchaser for certaur hand, & 
ugreed to pay hun conunission if he sue- 
ceeded. Deft. found persons willing to 
take anoption, & he prepared an option 
agreement which was cntered into by 
the parties. Tho purchase price was 
$3,000, & the Cash payment was 
$300 wluch was to be forteirted if the 
WMochasers fwiled to go further in 
the purchase. They paid this $300 to 
deft., whe paid pltf. $1950, retamang 
the balunee, $150, as his commission 
on the whole purchase price The 
purchasers refused to carry out) the 
purchase -—Jield + putf. was entitled 
to the 8150 retained by deft. as com- 
mission - CARLSON 1*. ‘THOMPSON, 
{)925) 3 W. WW. RR. 869.—CAN. 


sa. — — ]- Pitf. entered into the 
followimg sale agreement with deft 
“TT hereby authorsc you to negotiate 
a sale, & agree to pay you com- 
mission provided you sell or furnish 
me either direetl, or indirectly wath 
the uame ofa party to whom Limav aell. 
Conimnission to be due & payable when 
sule is made.” Deft. found a pure 
chaser, entered into an agreement of 
sale with him. & a deposit of $200 
was paid by the purchaser to deft. 
The purehaser subsequently refused 
to complete the purchase, & the sale 
was never completed :—Held: the 
kale never baving been completed, 
deft. was not entitled to any ecom- 
mission.—LFAMAN «. LAWTON (1923), 
51 N. B. R. 110.—CAN. 


1783. Add. Annotation: 
7. Manx Isles S.S. Co., [19023] 1 IK. B. 110. 


Refd. Howard Houlder 





the ; PART VIII. SECT. 3, SUB-SECT. 1.— 
unpaid purchase price of the shares *— | E 
W. had not reeeived payment | 


- (C). 


sh. cigenthimself paying deposit—To 
prevent sale of land until definite nur- 
chaser secured J—Where an agent for 
Raleo of land paid his prinerpal $200, 
leading the principal to believe it was 
paid as a deposit: on behalf of V., 
Whereas 1b Wak really paid to hold the 
land untila definite purehaser could be 
secured :--Jicld :) the agent was not 
entitled to any commission.—CRERER 
& PATILRSON t. TRAV BROOK, [1919] 
3W.W i. 422.- CAN. 


1780 ix. —-— «ufgreement to may com- 
mission on work done. J—Pitl., who was 
employed by deft. to nell a station 
property A to find a lease tor another, 
found A., Who was ready & Willing 
to purchase the one & to tease the 
other, & with him deft. entered into 
w contract. Subsequently the con- 
tract baving fallen through. plitf. was 
emploved by dett to raisc money for 
him Which it was hoped would cnable 
the purechuse & lease by A. to be 
carried through, & a witten agree- 
ment was entered into between pltf. 
& deft., by whieh it was provided 
that in the event of the completion 
of the pale & leuse deft. should pay to 
pltf, a certam sum * representing 
eomimssion due to" pltf. “on these 
transactions.’”” The sale & leasing 
were nover completed. In an action 
fo recover the sum mentioned in the 
awereement, the trial Judge found that 
when the agreement was entered into 
plf had aright to recover a reasonuble 
sum? for commission m= respect of the 
work he had then done, & that the 
contract did not deprive him of that 
night :—Zleld: pltf. was entitled to 
reeover a sum snade up of 1 per cent. 
of the purchase-money & 5 per cent. 
ola ycar’s rent.—FR\ vw. BYRNE (1917), 
23 OC. L. R. 589 —AUS, 


1784 iv. -—— ] —Deft. placed a pro- 
petty inthe hands of p'tf., a commission 
agent, for sale upon prescribed con- 
divions. Pitf. found A, who was 
ready & willing to Purehase upon all 
the prescribed conditions execpt two, 
to winch at all material times he 
expressed his unwillingness to agree. 
Deft. thinking that A. had agreed to 
all the prescribed conditions, submitted 
to A's solr. a contract of sale contain- 
ing all the prescribed conditions. A. 
refused to sgn the contract unless the 
two prescribed conditions were struck 
out —Held: pltf. was not entitled to 


t any commission or other remuncration 


1785. Add. Annotation :-- Apprvd. & Apld. French 
uv. Leeston Shipping Co., [1922] 1 A. C. 451. 

1786. Add. Citation :—23 Com. Cas. 121. 

Consd. Affréteurs Reéunis 

Soc. Anon. v. Teopold Walford (london), ' 


Add. Annotation : 





[1919] A. C. 801. 
1786a. 





or not lost.’’ 
under the charterparty : 


(2) a custom by which 


from = deft.—Tynan~n ov. A’BECKET?, 
[1923] V. L. R. 412.—AUS. 

1784 v. ~}-—1n the absence of an 
exclusive listing, or of aspecial arrange- 
ment that he is to be remunerated if 
he does not, find a purchaser, the agent 
18 not entitled to anything of he does 
not flnd the purcehaser.——-GREENWOOD 
& GREENWOOD vv. WELFORD (1922), 
70 D.C. RR 1075 [19223 3 W. WwW. R. 
388.---CAN, 


PART VIII. ah SUB-SECT. 1.— 
1787 ii. -l—A claim upon sa 
quantum mearmat for services: as agent 
ln respect of certain properties, dis- 
allowed on the ground that it} was not 
the understanding of the parties that 
payment should be made except us 
commission On a gale being ellected 5 
in suing upon a quantion meriat, m 
order to roly upon the acceptance hs 
deft. of something pltf. has done he 
must have done if in circumstances 
which led deft) to hnow that mf he 
accepted what had been done it) was 
on the terms he must pav for it - 
WEEDEN v. TURNER (1922), 68 Do LR. 
7483 (1922) 3 W. W. It. 623 — CAN. 
1789 i. No right where express con- 
fract.J\—Where a contract of arenes 
Stipulater the circumstances ino which 
the agent will be entttled to a eom- 
mission, compeusation by way of 
quantum meruit will not be allowed in 
circumstances where no commission 
can be claimed ; so to allow it would 
be to declare a contract existing be- 
tween the parties different from the 
one they have made themselves — 
LAW & MACLEAN bp. SAWYLE MAassny 
Co., (1918) 1 W W. R. 727: 13 Alta 
L. RK. 1263 38 D. lL. KR. 333.— CAN. 
1789 ii. Claim based on usage | 
——Where an agent’s claim was based 
on & usage.—licld * a special contract 
arose between the parties, & a quantum 





—-~ 











meruit was evxchided —Sawson 9 v, ! 
McKay, (1923] N. Z LL. Wt. 4.0 -N.Z. 
1789 fii, —--} Euurori vv. War- 
BURTON, [1925] 1 1D L. R. 1070. — 
CAN. 
1793 ii. ——.}—Deft. employed pitt. | 


as agent to sell land & equipment of 
cattle, horses, mnplements, cete., & 
furniture, at a price on a basis of $80 
an acre with a certain cash payment. 
bPitf. found a purchaser who wanted 
the land alone, but could not make a 
cash payment. Deft. & the purchaser 
came to an agreement for sale on crop 
paymentes at $60 an acre, & signed an 
agreement prepared bv pitf , which was 
crude & improvident but one = from 
which the right» of the partics could be 
defined. Subsequently a more elabvbo- 
rate agreement was drawn by deft.’s 
solr., Which because of certain onerous 
additions therein for the protection 
of deft. the purchaser refused to sign, 
& the transaction was broken off :— 
Heid: there was in effect a sale of 
which pltf. was the causa causans, & | 


No hire earned--Special clause in 
charterparty.|—A clause in a time charter- 
party provided that ‘* a commission of 3 per 
cent. on the estimated gross amount of hire 
is due to 1. on signing this charter ship lost 
No hire was in fact earned 
Held: 
charterers, as trustees for the brokers, could 
enforce the clause against) the shipowners ; 
comnussion was | 
payable only if hire was earned under the 
charterparty could not be set up by the ship- 





Vol. I.—Agency. 


Socrert 


Kk. BB. S61 


the 


(1) 


he was, entitled to payment for his 
services, on a quantian meruit basis — 
BANNERMANN @ BRADLEY, [1919] 3 
W. WW. Lk. 952.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.— F. 


w i. J—Whhere an agreement as 
to commission is that the agent is to 
reeeive all over & above a eertaim 
firure, but nothing is said as to when 
the votnmission is to be paid, the 
agent gs not entitled to his) ecom- 
mission until the vendor has received 
ino full the mmount stipulated, & 4a 
promise made by the prumeipal after 
the sale to pay the comuiussion at once 
does not render him lable to make 
IMmnediate payment.— CLAVELLE = t. 
RUSSELL, [1918] 1 WL. W. . 900, 
$0 1D. fi. KR. 613 11 Sask. L. LR. 111. 
CAN 


W 22, - fareementasto payment of 
contmisston abtarned by agent by neaes- 
represcitation as to nature of document. | 

Held the prineipab was not bound 
by such agreement TAYLOR t. SM0UrH, 
11926) No. Ro Wo, 47 AL TAP. 22, 
affd  {IVzo)Veo nm R271 AUS. 

se. Commission payable out of pur- 
chase-money -— Total purchasc-money 
paid into bank — Deraclarmer by scller of 
witerest insumagreed tobe paid te agent | 
--An agent for the gale of goods was 
authorised to ask a price whieh would 
give him u certain amount for his own 
benefit. The buyer paid the total 
purchase price into a bank to be paid 
over to the seer, & the latter dis- 
Claimed anv interest in the amount 
Which he had agrecd to let the arent 
have. The buyer then claimed that 
amount as his. -s/feld: the money 
belonged to the agent —DBVALL v. 
GORMAN, [P9TS]) 3 W. WL R221 3 42 
DD. L. 1. 573.-— CAN. 

sd. — — No purchase-money paid.) 
-~ Where a principal meurred mo con- 
tractual obligation to pay commision 
except out of the purchuse-moncy 
as received, & no part of the purchase- 
money had been received -—/feld: 
the principal was not hable —THors- 
DYKL-TRENHOLME REALTY Co. & 





LYALL SHIPBUILDING Co., [1921] 3 
W. W. R. 3333) 59 DL. RR. 490.—- 
CAN. 


sf. Commission payable out of profi 


on resale—iIresale at large nominal 
proft—No part of purchase-money 
paid.jJ—B. & ©. through pltf. pur- 


chaned certain Jand, agreeing to pay 
pitf. a commission of $1 per acre, 
which was to be paid, however, only 
out of a profit on @ resale. B. & C. 
assumed to make a sale at @ purchase 
price showing a large nomunal profit, 
which purchase price was to be paid by 
crop payinents. The purchasers had 
three crop failures, paid nothing on 
acconnt. of principal, interest or tuxes. 
& finally abandoned the agreement of 
purchase & went out of possession of 
the land :—Held: the sale was a 
resale ut a profit within the contem- 
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14 Asp. M. L. GC. 451; 
H.1.; affg. S.C. sub nom, LYeoroLD WALFORD 
(LONDON) vt. AFFRETEURS REUNTIS Societe: 
ANONYME, [1918] 2 Kk. B. 198, C. A. 
Annotation :—As to (1) Consd. French v. Leesten Shipping 
Co. (1921), 37 T. L. Re 453. 
, 1790. “idd. Annotation :-—-Refd. Loward Houlder 
v. Manx Isles S.S. Co., [1923] LK. B. 110. 
1791a. —--.]—-Howanrp Hovunprer & PARTNERS, 
Trp. v. MANN ISLS S.S. Co., No. P75 La, aile. 


1793. Add. Annotation: 
. Manx Isles S.S. Co., [1925 


Cases 1785—1793. 


owners as an answer to the brokers’ claim, 
inasmuch as _ it 
terms of the clause.-—APPRIETEURS RireuNis 
ANONYME 
(LONDON), Tn., [1919] A.C. 80d ; 


was inconsistent with = the 
LEOPoTD WALFORD 
SS la. mie 
lia TT. 898 2. 85 OL. R. 512; 
24 Com. Cas. 268, 


a 


Refd. Howard PWoulder 


J} WK. OB. 110. 


plation of the parties, A pltf. war 
entitled to comuanission — HAN PON o 
ROYAL TRes?p Co, [b923) 38 Do. Lh 
S00; 2 WoW. ER. 10th - CAN, 

sk. Commission payable out of spece- 
ficd enstalinent -Instalment not paid \— 
Where it was an express stiptlation 
ofacontract as to commission that the 
balance of commission due was to be 
pard out of aspeertied castalment of the 
purchase pniee payable on a specified 
date —/eld : the  fnetalment not 
having been paid by the purchaser, 
who had abandoned the Jand, no 
commission was puvahle.  Brmope «au 
t. Mcbhean, (1929p s db iu RR. 4to, 2 
W.W. RR. OSE. 8h Man. be. Re 23o.— 
CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. G. 


1808 ix. - - Option to pirchase | - 
A held an option for the sale of land, 
has remuneration to be the exveess of 
the price obtamed over 929,000 
After the option had lapsed he mtro- 
duced to the owner a purchaser ol 
the land at $35,000. Feld + A. was 
net entitled to the exveess over $29,000, 
Dut could only  oreeover quantum 
merit, ACKLILS v. BeATriy ChHOT9), 
SYS CLR 64103 02 DL Ro Out. CAN, 


PART VIII. SECT. 3, SUB-SECT. 1.-- K. 


li. - - - ——~-.} -An ugent lias 
Migat fo rerwuneration unfess he 
eecds ino Obtaimuing a tenant or pure 
Chaser, a8 the ense may be, on the 
appomtled terms, for the property 
putin his hands for the purpose of 
bempg sold oor fet. The contract 4 
revocable at the wall of the pumermpal 
atoany time before Che agen’ haa 
actually procured a person ready to 
take oor to purchase on the terms 
arranged Sarin GlUbpGis) we itmNn- 
Frey, [1920] 22 WL A EE Ot. --AUS. 

lui. --- - }—Whereareal estate 
ngent receives an exvelusive listing of 
lund it may be revohed oy the sale of 
the property by the owner, rm wlieh 
case the real estate agent will only be 
entitled to recoverona quantum merit, 
- GREENWOOD & GREENWOOD 7, WILL- 
ORD (1922), 70 J) Th 107 5 T1922) 
3OW. W. It. 388.—CAN. 

mi. —-—.)—DPHf., bv writing saucned 
by deft. on Sept. 16, TOPO, waa autho- 
rsed ** from this date until withdrawn 
by mein writing,’ to offer tor sale 
land for $7,000, & deff. thereby agreed 
to pay pitf. a commission ‘on. this 
or the selling price, should you effeet 
asale Later on the same day, deft. 
haumself sold the property to M. for 
$7,000. On Sept 15, plth obtained a 
written offer under seal from LB. to 
buy the property for $7,400 eash, & 
the offer was wecompunied by a cheque 
for $1,000; the offer & cheque 
reached deft) on Sept. 19. No notice 
In writing of the sale to M. was given 
to pltf. until Sept. 20, when deit. 
wrote advising pltf. of that sale & 
returning the 33. offer & cheque :— 


no 
Bue 


Cases 1820—1835. 


1820. Add. Annotation :—Consd. Cramb v. Good- 


win (1919), 35 T. I. R. 314. 


1829. Add. Annotation :—As to (2) Folld. Cramb 
v. Goodwin (1919), 35 T. L. R. 314. 


——-.]—Deft. engaged pltf. as a 
commercial traveller on a salary & commis- 
sion on all business obtained by pltf., in- 
cluding repeat orders from all firms in the 
ground allotted to pltf., it being stipulated 
that pitf. was to have the commission on alJl 
accounts that he opened, including all repeat 
orders, whether they were actually handed 
to pitf. or posted direct to deft. :— Held: the 
intention of the parties was that commission 
should be paid only on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements.-—CRAMB 
v. GOODWIN (1919), 35 T. L. BR. 477; 





1829a. 


Sol. Jo. 496, C. A. 


18382. Add. Annolation :-—Folld. Schostall v. John- 


son (1919), 36 T. I. 1. 75. 


Held: pitf. war entitled to recover tho 
agreed payment for his services.— 
GiIORMAN vw, YOUNG (1921), 64 D. L. KR. 
51; 49 O. LL. R. 162.—CAN. 


sp. Sub-agent--.Appointed by person 
erpecting appointment as agent.jJ—A oo. 
which expected to be appointed agenis 
for the Govt. of Western Australia, 
agreed to employ Was sub-agent. 
The co, fafled to recure the appolint- 
ment & terminated W.’8 employment: 
—leld: the co warranted that the 
would be appointed govt agents, & 
they were Hable to W.- OcKERBY & 
Co. LTD ». WATSON (1918), 250. L. R, 
431.—AUS. 


PART VIII. oo a SUB-SECT. 1.— 
e a e 

1818 i. Insurance  agent—-Commfte- 
sion on premiuma paid after termination 
of agency.J—In the absence of a detinite 
agreement to that offect, an agent of 
an insurance co., who hae peeurcd 
policy-holders for the co. & whose 
duties as agent do not cease with the 
first introduction of the customer, 
has no right to commission on subse- 
quent premiums paid in by such poliecy- 
holders, atter he ceased to be agent.— 
IMpiaie OF INDIA Lirkt ASSURANCK 
Co., BOMBAY © NANU AYYAR (1920), 
J... R. 44 Mad. 170.-—IND. 


1818 in. ~ .} The guestion 
Whethor an insuzance agent, who is 
compensated by commiussfons on re 
newal prenutume, ts entitled to eom- 
missions on such premiums paid atter 
the termination of his ageney, depends 
to ugreat extent on the language of his 
Contract with his emplover. If sueh 
contract contains no provisions on the 
amdjeet A the agency is) termmated 
Without his fault, the agent is entitled 
to commissions on renewal premiums 
paid thereatter; if, however, the agent 
voluntarily resigns his agenes, or is 
discharged for good cause, the rule 
soemns to be atherwise.— BERRY t. CON- 
FEDRRAHION  Liri AsgsocN. (Alta.), 
{1927) 2D. L. R127; [192613 W. WwW, 
ht. 670.--CAN. 


ul, - Commiasion on sales made 
before terinination of agency—- Deliveries 
& nayments made after gee Lite ato Sa 
Under an agreement pitt. was appointed 
dofts.’ sole & cxclusive salesman for 
the aale of coal, at a commission “ on 
the gross amount of all sales mado by ** 
defts. “under this agreement " :— 
Held: piltf. was entitled to com- 
on upon sales contracted before 
termination of the agreement, but in 
reapect of which deliveries of coal 
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Nw. 8 CoaL Co TD. 

[1923] 2 W. W. 8 890.—CAN.” 5 
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Ch. 107 ; 
1 Ch. 56. 
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1833, Add. Citations :—Affd., [1918] A. C. 2890; 
87 L. J. K. B. 416; 
T. Iu. R. 206; 62 Sol. Jo. 290, H. L. 
Add. Arnotations :—Refd. 
Rio Tinto Co., [1918] A. C. 260; Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331; 
Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304; Rodriguez v. Speyer, [1919] A. OC. 59. 
a Mentd. Rte Munster, [1920] 1 Ch. 268; 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Re Rush, Warre v. Rush, [1923] 


118 J. T. 126; 34 


Ertel Bieber v. 


Fried Krupp Akt. v. 


Re 


1834. Add. Annotation :—Distd. Schostall v. John- 
son (1919), 36 T. L. R. 75. 


1885. Add. Annotations :—Refd. 
Daniel, [1924] 1K. B.138. Mentd. Cornelius 
v. Phillips, [1918] A. O. 199; Kensington & 
Knightsbridge 


Anderson  v. 


Electric Lighting Co. v. 


Notting Hill Electric Lighting Co. (1918), 


- - ~ 


PART VIII. eee és SUB-SECT. 1.— 
e a e 

st. Land agent—Land Agents Act, 
1912.)}—~—A porson who, not being 
licensed as a land agent, obtains an ap- 
pointment from a vendor to act as such 
in guilty of an offence unders. 14 of the 
above Act, & cannot maintain an action 
against his principal for commission ; 
& the defect is not cured either by the 
expiry of the period of limitation or 
by the fact that the agont has obtained 
a Heence before performing the ser- 
vices in respect of which the com- 
mission iss clairmed.— NELSON v. 
CrosBY, [1919] N. Z. L. R. 360.—N.Z. 


sa, -}—Land Agents Act 
1912, s. 13 (a), ought to be construed 
ns meaning that the land agent must 

ossess a licence at the time the work 
» done, & the fact that after the work 
is done the land agent fails to take out 
a further licence docs not destroy a 
rizht to bring an action for com- 
mission, where the cause of action arose 
at the timo the agent was in possession 
of a liconce.—JOUNSTONE ©. GOODSON, 
{1920] N. Z. L. &. 883,.—N.Z. 


— - _— ae 











xi. Real Katate Agents Licens- 
iny Act.)—PItL, astore-keeper, brought 
ubout the sale of deft.’s land tu another 


person, In an action for commission : 
~ Held: a8. 21 of tho above Act did 
not apply to individual transactions.— 
GOODALL v. Couatna, [192313 D. L. R. 
718; 32 B.C. R. 440.—CAN. 


PART VIII. a 8, SUB-SECT. 1.—- 


sb. Member of Parliament effecting 
sale—Sale to Government. }]—Pltfe., land 
agents, were omployed by deft, to 
bring about a sale of deft.’s property 

the Govt. of Victoria, Services 
were to be rendered by D., a mem- 
ber of the Parllament of Victoria, 
who was employed by pitfs, as their 
representative on the terms that he 
should receive a share of their com- 
wission on the e. D.’s sorvices 
wore an effective cause of the sale. 
In an action by plitfs. against deft. to 
recover commission on the (es 
Held: the transaction was contrary 
to public policy, & pitfs.’ action 
failed.—HORNE v. BARBER (1920), 27 
Cc. L. R. 493.—AUS. 

80. Consent of Governmed 
necessary. }-—-A member of the Dominion 
Parliament brought about a aale, it 
being his duty under agreement with 
tho vendor to use his influence with 
tho minuiater in el e to secure the 
Govt.’s consent which was necessary 
to completo the sale:—Held: he 
was not antitled to a commission 
for his servicor, the agreement 
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87 LJ. K. B. 565; Re Mahmond & Ispahani, 
[1921] 2 K. B. 716. 


_ —_ _—_ 


void on the ground of public policy.— 
CLEMENTS wv. COUGHLAN 1924), 34 
B.C. R. 401.—CAN. 


sd. Sale under Discharged Soldiers 
Settlement Act, 1919 (No. 3039)— 
Member of advisory committee agent of 
vendor A jJanud agent, who was also 
a member of an advisory committee, 
constituted unders. 35 of the above Act, 
to the Lands Purchase & Management 
Board, entored Into a gontract with the 
owner for cifecting the sale to the board 
of certain land, as to which the com- 
mittee had certain powers & dutica 
to advise the board. The contract 
did not refer to the use by the agent of 
any influence as a member of the 
committee in effectuating the sale ; 
the agent took no part in the discus- 
sion by the committee of the report 
of a sub-committee as to the oxpedi- 
ency of the purchase by the board of 
such land, & acted throughout bond 
Side & without concealment of the fact 
of his agency, & he was not at any 
time a member of any valuation 
sub-committee :—Zleld : the contract 
was void as being against public 
pohecy, & the agent’s claim for com- 
mission failed.—Woop wv. LITTLE, 
{1922) V. L. R. 11.—AUS. 


PART VIII. ar a SUB-SECT. 1.— 
7 CG e 

se. Agent returning deposit to pur- 
chaser.}—Resps. were employed 4s 
agents to sell property belonging to 
applt. They found a purchaser but 
appit. failed to complete the sale on the 
day fixed, & resps., on the application 
of purchaser, paid him back the deposit 
without communicating with applt. :— 
Held: resps. had been gulity of a 
wilful breach of the duty which, 
uuder Land Agents Act, 1912, 8. 8, 
they owed to applt., & such breach 
deprived them of their right to recover 
any commission at all.— BUCHANAN 
a {1920) N. Z L. KR. 889.— 

sf. Fatlureto make binding contract. Ss 
Where pltfs., acting as brokers, failed 
to mako a contract binding on both 
arties :—Zlield: they were not en- 
itled to commission.—PATERSON v. 
McCaLLumM, [1921] N. Z. L. R. 869.— 


ode 


1841 iva. — MACK wt. 
eee [1925] 2 D. L. R. 1201.— 


1841 vi. ——— Secret agreement to pool 
ese tasions t aapartion Br sagnetnred 
changes of pro c8, © agente, 
unknown to either of the principe 
agree to pool their respective com- 
missions & to divide equally, so that 
under such pooling agreement one 


Seaiett akationae] 


1848a. 


1852a. 


agent. receives more than the com- 
mission payable by his principal, that 
agent cannot recover any conumMi1ab1on 





—,}]-—Pltf. was employed by deft., a 
music seller, to find a purchaser of the lease 
of deft.’s business premises, which were held 
under a covenant against carrying on any 
other business. Several tailors expressed to 
deft. their willingness to buy the lease for 
£2,500, but deft., believing that the landlords 
would not consent to the carrying on of a 
tailoring business, did not approach the 
landlords. Pltf., however, having found a 
tailoring co. who wanted to purchase the 
lease, reccived an assurance from the land- 
lords that they would consent to a tailoring 
business, & he, by concealing this fact from 
deft., induced him to agree to sell the lease 
to the tailoring co. for £2,250 in ignorance of 
the fact that the proposed purchasers carried 
on a tailoring business. In an action for 
commission for finding a purchaser :—ZIIeld : 
as pltf. had taken advantage of the false 
position to persuade deft. to agree to take a 
lower price than deft. could have got else- 
where, the action fuiled.— HEATH v. PARKIN- 
SON (1926), 136 L. I. 128: 42 T. Tu. R. 608 ; 
70 Sol. Jo. 708. 





1849. Add. Annotation :— Mentd. Re Morris, May- 


hew v. Halton, [1921] 1 Ch. 172. 


1852. Add. Annotation :---Consd. Rhudes v. Mac- 


alister (1923), 29 Com. Cas. 19. 

.|—Pltfs., a firm of mining enginecrs, 
were employed by defts. to negotiate the 
purchase of mining properties. Defts. were 
willing to give £9,000 for the properties, & 
agreed with plitfs. that if they made a bargain 
for Jess than £9,000, the difference between 
the £9,000 & the lesser sum could be taken 
by pltfs. as remuneration. Before the pur- 
chase was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale :— ffeld: pltfs. had committed a 
breach of duty as agents for defts. & were 
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| sold such goods on his own account ‘-— 
Held: the agent was not entitled to an 
accounting for the penod subsequent 


1908. Add. 


- Vol. L—Agency. Cases 1848a—1908. 


not entitled to any remuneration from defts. 
—RnopES v. MACALISTER (1923), 29 Com. 
C‘as. 19, C. A. 


1862. Add. Annotation :—Apld. Adams vy. Morgan, 


[1923]2 K.B. 234. 


1872a. Promise to indemnify vendor of business to 


company—Vendor retained as agent for 
limited period—Assessment of vendor to 
super-tax on profits made within period.|— 
Pitf., who was the owner of a stationery 
business, sold it in Aug. 1919, to defts., a 
limited co. One of the terms on which the 
business was sold was that as from Dee. 31, 
1918, until Sept. 15, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of & for the benefit of the pur- 
chasers, & that pltf. should account & be 
entitled to be indemnified accordingly. For 
his services until the date of completion pitt, 
was to be paid a fixed sum monthly. — Pitf. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1019, to Aug. 22, 
1919. He paid the amount demanded & 
claimed to recover an indemnity from defts. : 
—IHield: pltf., as agent of defts., was entitled 
{o be indemnified by them in respect of the 
amount of super-tax paid by him, although 
defts. as a limited co. would not be liable to 
pay super-tax.— ADAMS v MORGAN W Co., 
jiv24] 1K. BB. 7513 88 1. J. 1. B. 382 3 180 
Il. T. 702; 40 T. lL. RR. 703 OS Sol. Jo. 348, 
C. A. 


1878. Add. Annotation: - As to (2) Refd. Weld- 


Blundell ¢. Stephens, [LVTV] 1. KK. B 520. 


1886. Add. Annolation :—Refd. Adams v. Morgan, 


11923] 2 K. B. 234; 
Laundry Co. ve. Thorny crolt 
L. J. K. 13. 858. 

Annotation: Mentd. 
v. Stephens, [1920] A. C. 56. 


Britannia Iiyienic 
(1925), 94 


Weld-Blundell 


comuiission.—LAw & MACLEAN v, 
SaAWYick Maasey C'o., 1918) 1 W. WwW. ER 
727; 13 Alta. LR. 126; 383 DL. i. 


from his principal, as such an agree- 
ment gave hiin an interest adverse 
to the interest of his principal._—DaLy 
ra [1921} 2 W. W. RR. 192.— 


1841 vii. - Agent acting for both 
parties—ltules of Real Estate Larchaunge.] 
—Where the owner of property sted 
with a real cstate agent for sale cx- 
changed the property with the aasist- 
ance of the agent for other property 
listed, to the knowledge of the owuer, 
with the agent for exchange, but had 
not agreed to pay bitin au commission 
on the exchange & had not) been in- 
formed by him that he still intended to 
act as her agent & {to charge her a 
commission :—-Hleld > (1) she was not 
Hable for commission ; (2) a rule of a 
Real Estate Exchange to which the 
agent belonged, that an agent who 
acted for both parties in an exchange 
could collect from each one-half the 
usual commission on a sale, did not 
legally ontitle the agent to recover 
such half from her.—JYIAcKNEY vw. 
LYNE, [1925] 4 D. L. BR. 861; [1925] 
3 W. W. R. 614.—CAN. 


1850 vii. Agent to sell acting 
for other principale—LBreach of con- 
tract.}—A contract, entered into in 
Feb. 1914, between a firm & a con- 
mission agent, wherebs the latter waa 
appointed agent for the sale of certain 
cotton goods dealt in by the firm, con- 
tained a clause ota ting the agent 
from selling such goods supplied by 
others than his principais. From 
July 10, 1916, onwards the agent regu- 
larly sold goods of that class on behalf 
of another firm, & he also bought & 








to July 10, 1916, as he was then in 
material breach of his contract, but 
he was entitled to an accounting for 
the period prior to that date during 
which ho had duly obtempered the 
contract.—GkRaATIAM & Co. v. UNITED 
TURKEY Rep., ETO. Co., LiTp., {192z] 
Ss. C. 533 ° 59 Se. L. h. 420.—SCOT. 


1852 vii. -J—Where an nagenot 
acts improperly & unfaithfully in the 
performance of his duties towards his 
principal, he forfeits any remuneration 
or comluission to which he would 
otherwise have been entitled if his 
improper or unfaithful conduct § is 
connected with the duty he had to 
perform. The mere fact of an agent 
receiving & retaining a secret profit 
or commission arising out of & in 
connection with the performance of 
his duty constitutes unfaithfulness & 
dishonesty, & disentities him to any 
remuneration or vommission.— LEVIN 
v. LEVY, {1917} T. LP. Dv. 702.—S. AF. 





PART VIII. oe 5, SUB-SECT. 1.— 


sk. Agent selling at less than listed 
v~ce.}—An agent for the sale of goods 
8s not entitled to a commission for in- 
troducing a purchaser where the goods 
are rold at a reduction from the hated 
price greater than the commlssion, 
& the agency contract provides tnat 
if any goods are sold for less than the 
current price Hat by the ent, the 
acceptance of-such sale shall not 
entitle the agent to the commissions 
set forth, but such reduction in price 
shal] be deducted from the agent's 


59 - 


SO ANN NN 


3333.—CAN. 

sl, No commiasion on land not sold.) 
—)eft.’s land having been listed with 
pitf., an estate ageut, tho latter claimed 
conmuntission on the proceeds of a subse. 
quent sale, but tailed to show that he 
brought about a sale ol dett.’» land, 
or that dett rade a sale thereof to a 
verson introduced to him by pltf. :-— 


feld: pltf., had not shown the per- 
formance of any services which 
entitled him to comuassion.—— DUNN 


» GRAF (1922), 66 D. L. BR. 715.-— 


PART VIII. SECT. 3, SUB-SECT. 2.— 
C. (a). 


bi. Loss through delay in 
deluury.J—F. & Co., commission 
agents, entered into a contract with 
defts. under which they undertook to 
puichase & ship goods ‘* on account & 
rink *? of dofts., & I. & Co. ehipped the 
goods under a C.i.f. contract on board 
a Germun ship. Owing to the out- 
break of war during tranelit the goods 
did not arrive at their destination 
until Jong after due time. On defts.* 
refusal to accept the goods they were 
sold :—Z#/feld: K. & Co. were entitled 
to reeuver damages for breach of can- 
traot.—MEREDITH ». ABDULLA (SANTB) 
(1918), 1. L. R. 41 Mad. 1060.—IND. 


sm. Broker buying wheat to meet de- 
liveries. \— Brokers were instructed by 
thelr principal to sell wheat for future 
delivery :—Weld: whben the principal 
could not deliver the wheat he 
instructed the brokers to buy the wheat 
necessary to cover his contracts, which 





1947a. 


they-did, & he must repay to them 
the amount eo expended --~CANADIAN 
GRAIN CO, 
3OW. W. RR 
13 Sash. L. R. 30.~ CAN. 


1941. Add. Annotation :— Refd. Christoforides v, 


Terry, [1924] A. (. 566. 


1944. Add. Annotations :—Distd. Reigate v. Union 


Manufacturing Co. (Ramsbottom), [1918] 1 
KK. 1. 592. Consd. Warren v. Agdeshman 
(1922), 38 T. Ll. R. 588. 


1945. Add. Annotations :—Apld. French v. Leeston 


Shipping Co. (1921), 37 T. 1. RR. 453. Refd. 
Reigate v. Union Manufacturing Co. (Rams- 
bottom), [1918] 1 K. B. 592. 


1946. Add. Annotations :—As to (2) Consd. Warren 


v Agdeshman (1922), 38 T.. L. R. 588. 
Refd. ‘furpin v. Victoria Palace, [1918]2 K. B. 
639. Generally, Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592; Re Rubel Bronze & Metal Co. & 
Vos, [1918] 1 K. B. 315. Mentd. Blackburn 
Bobbin Co. v. Allen, [1918] 2 kK. LB. 467; 
Tie Comptoir Commercial Anversois & Power, 
[1920]1 K. 33.868 ; Sweet v. Williams (1922), 
128 L. T. 379. 


1947. Add. Annotation :—Refd. Warren v. Agdesh- 


mnan (1922), 38 T.. L. I. 588. 

-|—By a contract in writing deft. 
appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Pitfs. were to 
be paid a commission at the rate of 22) per 
eent. on all goods sold throughout the United 
Kingdom, with the exceptions above referred 
to, whether the goods were sold through the 
Instrumentality of pltfs. or not, & deft. 
agreed with pltfs. that he would keep them 
fully suppled with samples, & would execute 
all orders with due diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit’ any of the 
customers, or potential customers, of pltfs. 
In respect. of the sales of his poods. Before 
the expiry of the three years deft. broke these 
undertakings & then wrote to pltfs. cancelling 
the agreement : - //Teld: as it was a necessary 
Implication from the terms of the contract 
that pltfs. would not) decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, & although the 
mere appointment of an agent on cominission 
fora term of years does not carry with it the 
necessary Impheation that the business shall 
be carried on for that term, yet, as deft. had 
undertaken certain obligations to facilitate 
the earning of the commission & had broken 
Jus undertakings, he could not, by a pur- 
ported cancellation of the contract. limit his 
hability for damages to the period prior to 





[1920] arrived on Oet 


375, 


Lrp. «. NIcHorn. 
63 D. LL. R 


| re 


note which he 


that they had shipped a consignment 
of goods on behalf of pltf. 
20, & on Oct. 22 delts. 
cleared & trucked the goods to Johan- 
nesburg & sent pitf. a consignment 
recetrved on Oct. 26. 


1950. Add. Annotation : 


1951a. 


Cases 1941—195la. IONGLISH AND ‘EMPIRE DicEst SUPPLEMENT. 


such purported cancellation—WARREN & 
Co. v. AGDESHMAN (1922), 38 T. L. R. 588. 


1949. Add. Annotation :-—Mentd. Reigate v. Union 


Manufacturing Co. (Ramshottom), [1918] 1 
k. B. 592, 


As to (2) Refd. Payzu wv. 
Saunders, [1919] 2 K. B. 581. 


j—By an agreement made between 
pltf. & a limited co., which carried on business 
in Lancashire, in consideration of pltf. sub- 
scribing for £1,000 in shares of the co., & of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
Kingdom, India. & the Colonies for the sale 
of those goods for the term of seven years, if 
the agent should so long live, & therealter 
until the agreement should be determined by 
six months’ notice on either side. The agent 
was to use his best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
{tained by the agent were at once to be com- 
municated to the co., who upon approving 
or rejecting the same were to inform the 
agent thereof & who were to carry out such 
orders as were accepted without undue delay ; 
& the agent was not. definitely to accept orders 
for the co., but only subject to confirmation 
& acceptance by the co., such conlirmation 
or acceptance not to be unreasonably with- 
held. The co. were to pay the agent a com- 
nussion upon the invoiced prices of all goods 
delivered by the co., & duly paid for by the 
respective purchasers. A few months after- 
wards the co. required fresh capital, & they 
applied to plti. to assist them in finding it, 
telling him that otherwise they would have 
toclose down. Pitt. tried to do so, but failed. 
The co. then asked pitf. to give up the ageucy 
for the Manchester district, telling hin that 
he would have to stand down so tar as that 
district was concerned, in which case they 
thought that they coud find the necessary 
capital, but he refused. The co. thereupon 
being insolvent passed resolutions for volun- 
tary winding up & ceased to do business 
through pltf. & eventually sold them business. 
In an action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven j cars :—Held: the agree- 
ment was to employ pltf. as agent for the 
seven years & a term could not be implied 
to the effect that the co. could terminate the 
agency at any time by ceasing to carry on 








PART VIII. SECT. 3, SUB-SECT, 2.— 
The goods C. (e). 

sp. Contract for delivery of grain— 
Aetual delivery necessacy—Dutly of 
broker to prove contract: not allegal. -— 


Bn. Mealtnasinqgraun futures- Broker 
with hnowledge of dlegaliy of transac- 
lions--Brokher not cntiule@® to rveeater 
balance due from customer.) Torenr 
GRAIN Co. m Mantz ¢Alta.d, [1926] 2 
J). Le T7125 (1026; 2 WoW. RR. Pho 


ee 


PART VIII. a 3 


(b} 


so. Forwarding agent acting in ac- 
cordance with ordinary aiity.j—Defts., 
forwarding agents in’ Durban, who 
acted as the agents of pitf. in clearing 
& forwarding goods cousigned to him 
from India, on Oct. 21, received a letter 
from 2 tirm in India informing them 


SUB-SECT. 2.— 


Jmmediutely on receipt of the note 
pitf. telegraphed to defts. instructing 
thein to keep the goods for sale in 
Durban. Defts. on the instructions 
of pltf. had the trucks stopped W&W 
returned to Durban. Defts. in order 
to obtain delivery of the goods paid 
the railway charges & upon pltf.’s 
refusal to reimburse them declined 
to hand the goods over to pltf. :—- 
Held: defts. in reiting the goods 
without awaiting special t{ustructions 
had acted in accordance with their 
ordinary duty as forwarding agents, 
& in the absence of special instructions 
to tho contrary defts. were justified 
in so railing the goods.—PaTEL fr. 
a. & Co, [1923] App. D. 506.— 


AF. - 


HAssener. LECHITZILR, (1925) §D. LR. 
1008.- CAN. 


PART VIII. par area: SUB-SECT. 2.— 

sq. Agent assuming Uability to third 
party.J—Where a superintendent. of 
road construction for a municipality 
ordered supplies on its behalf, & which 
were charged to tt :-—H eld : as he was not 
legally hable on the accounts he bad no 
caure of action against the muni- 
cipahity in respect thereof whether tor 
pasent or indemnity, although he 

ad paid one of the accounts & judg- 
ment had been obtained against him 
for another.—DICKIABON tv. RURAL 
MUNICIPALITY OF STONEHAGUR, [1920] 
1 W. W. KR. 235; 50 D . KR. 383; 
13 Sask. L. R. 1.—CAN. 


their business ; & the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, & 
they were therefore liable in damages for 
the breach.— REIGATE v. UNION MANUFAC- 
TURING Co. (RAMSBOTTOM), [1918] 1 K. B. 
582; 87 L. J. K. B. 7243; 118 L. T. 479, 


C. A. 
Annotation :—Refd. Thomas vr. Todd, [1926] 2 K. B. 511. 


1952. Add. Annotation :—Refd. Warren v. Agdesh- 
man (1922), 38 T. L. R. 588. 


1953. Add. Annotations :—Refd. Reigate vr. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592; Warren v. Agdeshman (1922), 38 
T. L. It. 588. 

1957. Add. Annotations :—Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1915] 1 
K. B. 592 ; Warren v. Agdeshman (1922), 38 
T. L. R. 588. 


1961. Add. Anrnotations :—Refd. Taylor vr. Oakes, 
Roncoroni (1922), 127 L. T. 267. Mentd. 
Moriarty 7. Regent's Garage Co., [1921] 1 
K. B. 423. 


1968. Add. Andinolalion :— Generally, 





Mentd. Re 


Part IX.—Relations between 


2094. Add. Annotation: —Mentd. Banque Belge 
Pour J/Ktranger vv. Hambrouck, [1921] 1 


K. B. 321. 

2095. Add. Annotation: -Mentd. Banque Belge 
Pour L’Etranger v. Lambrouch, [192)] 1 
K. 3B. 82. 

2096. Add. Annofation: Refd. Banque Belge 
Pour Titranger v. Uambrouckh, [1921] 1 
K. B. 321. 


PART VIII. SECT. 3, SUB-SECT.3.— BL S.C. 918: 
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Vol. I..— Agency. Cases 195la— 2109. 


Rubel Bronze & Metal Co. & Vos, [1918] 1 


K. B. 315. 


1974. Add. Annotations :—As to (1) Consd. Mor- 
timer v. Beckett, [1920] 1 Ch. 571. As to (2) 
Apld. Mortimer v. Beckett, [1920] 1 Ch. 571. 

1979. Add. Annotation :-—Mentd. Hamilton v. 
Caldwell (1919), 88 I. J. P. C. 173. 

1980. Add. Annotation :—-As to (2) Consd. Martin 
v. Stout, [1025] A. C. 359. 

1999. .1dd. Annotation --—Generally, Mentd. Low- 
ther rv. Harris, (1927) 1 K. BB. bag. 

2005. Add. Annotation :—As to (2) Refd. Wright- 


son v. McArthur & Hutchisons, [1921] 2 
Kk. B. S807. 
2025. .tcdel.  taenofation : Mentd. Lowther ¢. 


Hlarris. [1927] PK. Be 393. 

2029. .tdd. Annotation :—- Refd. Re 
ier p. Trustee (1920), SO 1. J. WK. B. 

2056. Add. Annotation :--Retd. Booth S.S. Co. a. 
Cargo Fleet lron Co. (1916), 18 Asp. M. 1. C. 
dol. 

2092. Add. Annolation :--Generally, Mentd. Re 
Kyre-Williams, Williams ¢. Williams, [1923] 
2 Ch. 53s. 


Gunsbourg, 
Pret 


baved. 


Principal and Third Parties. 


2098. Add. Annotation :— Consd. Jones v. Waring 
& Gillow, [1025] 2 1K. B. G12. 


2106. Add. Annotations: Refd. Re Wodgson’s 
Trusts, Public Trustee v. Milne. 19t9] 2 
189 3; Banque Belge Pour I’ itranger 0. 
Hambrouck, [192]J L WK. OB. S213 Re Wait, 
11927] 2 Ch. 606 

2109. Add. Annotation : -.As to (1) Refd. Under- 


release another co-principal frome jus 
Obligation to caonerute & contribute 


7 — SCOT. 


1959 ii. For th ) reud 1978 ll. ee a — .4J-—Vitt ww defts., 
“ 4567 nL ne FNS EEDEE an Enghsh business house, entered into | o the Phe ie Seen would have 
vi an agreement by correspondence by | been ultimately Table had the one 
1967 ii NEES ~ —.]J—In au five VearTre whieh pitt. was to be the selling agrent CO* rincipal not ; beer ae 
a * between a selling agent & | of defts.’ goods in British Columb. | MALOWANY vt. Pasempo, [1919] 1 


@ firin of merebants it was) provided 
that, if at the end of the first three 
vears the agent bad not reulised a 
certain turnover, the merchants should 
be entitled to terminute the agree- 
ment, The agreement further pro- 
vided that the merchants undertook 
to supply goods to the agent, who was 
bound to buv exelusively from them. 
At the end of the three years the value 
of the goods sold & delivered by the 
agent fauled to reach the stipulated 
turnovor, & the merchants terminated 
the agreement. The value of the sales 
effected by the agent had in fact 
inaterially exceeded the stipulated 
figure, but the value of the good» 

~ delivered by him fel] short of 
it, owing to the failure of the mer- 
chanta to supply him with the * 7” 


LO MNCrChauts, WO Were HO mules 
facturers, were dependent on delivery 
to themselves by the manufacturers, &, 
owing to war conditions, they were 
themselves unable to obtain the full 
supplies they required. They had, 
however, obtained sufficient goods 
to have implemented the = agent’s 
orders, but they preferred to distribute 
these goods ratably among all their 
agents & customers, the agent in ques- 
tion receiving his full share. In an 
action by the agent against the imer- 
chants concluding for damages for 
unjustifiable termination of the agree- 
ment :—ZJleld : defts. were not entitled 
to terminate the agreement.— DOWLING 
v. METHVEN, Sons & Co., LTD., [1921] 


| 
! 
4 


Jn the letter from defts eetting out 
the proposed terms of agreement were 
the words, ‘this offer to be firm for 
one year“ Defts. broke the agency 
agreement during the first yvear :— 
Meld: pltf. was entitled to damages 
on the basis of loss of protits on two 
years’ contract, as being reasonable in 
aul the circumstances.—MACDONALYD 
CASEIN, LIp., [1919) 1 W. W. R 293.— 
CAN. 

1978 iv. —--—— -J—In 1911 resps 
agreed to employ applte. as under- 
brohers for the business of aco during 
the subssstence of an agrcement which 
they themselves had as brokers to the 
co.; the latter agreement wus for 
five vears. In Aug. 1912,  resps. 
wrongfully determined the agreement 
with appits. On Dee. 2, 19E2Z. respe., 
bond fide & not an a means of limiting 
the damages, made a new ugreement 
with the co., the termpy of which were 
meconsistent With, & thus put an end Lo, 
the original agreement between resps. 
& the co. In Jan. 1913, applts. sued 
resps. for damages:— f/eld: the 
damages recoverable were limited to 
the amount which applts. would have 
earned as under-brohers down tou 
Dec. 2, 1912.—LACHMANDAS, ETC. 0. 
RAGUUMULL (1919), L. Kt. 46 Ind. 
App. 314; 241 C. W. N. 577.—IND. 


PART VIII. SECT. 4, SUB-SECT. 2. 


st. Liability of principals tuindemnify 
agent— Release of co-principal.}—The 





| release of one co-principal does not 


6l 


W.W. RR. 555.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 


Goods sold - Knowledge of 
purchaser.J—M. lelt two hundred & 
fiftycattiewith B.,a cattle dealer, THe 
gave B. written authority tosell forty - 
eight, & B. was to graze the rest. JB. 
sold one hundred cattle toC., purporting 
to uct as M.’s agent, showing the 
written authority & alleging further 
oral authority. At B.’s request CL made 
acheque for the purchase price payable 
to him. C. bought in good taith & 
for value. M repudiated the sale & 
sued to vindicate the cattle sold with- 
Out) authority :—-#leld: the written 
authority & the request for personal 

the pur- 


i 


s. AF. 
2106 i. SEYVt st FCCJECLE FE 

funds— Money poe into ee 
account-—Agent in fidueiary character, J 
—Mouey received by ao commission 
agent from sules of his customers’ 
property, is, after deduction therefrom 
of the agent's commission & expenses, 
money held by ham in a fidueiary 
capacity, & if it is mixed by the agent 
with his own money in lis general 
banking account & he becomes bkpt. 
the money can be followed if it. {s 
wiill traceable.—SaLTER & ARNOLD, 
Lrp. v. DOMINION Bank (1923), 4 
C.B. 1. 379 5 [1923] 3 W. WwW. RR, 2857,~ 


CAN. 


Cases 2109-——2139b. 


wood v. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 7765. 


2113. Add. Annotation :--Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


2118. Add. Annotation :—Refd. Muller (London) 
a aoa Same v. I. R. Comrs., [1927] 1 


2120. Add. Annotation :—Consd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 

2125a. Action for specific performance—Effect of 
non-disclosure of principal.]|—Pltf. procured 
C. to enter into an agreement to purchase 
Jand from defts. C. never disclosed to defts. 
that he was acting as the agent of piltf. 
Subsequently C. explained to defts. that he 
was acting as agent for pltf., & at his request 
the agreement was cancelled. In an action 
for specific performance :—ZHeld: the agree- 
ment not being one in which any personal 
qualification by C. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the bencfit. of the contract for the 
Bale of real estate did not amount to mis- 
renrecentation —lDwoermp oo 
ciciee Guia ea ae wea weit One DOs. 15 
L. T. 596 ; 70 Sol. Jo. 797; [1926] B. & GR 
113, C. A. 

2126a. - Sold by agent- Effect ot misrepre- 
sentation as to being principal.| —G., em- 
ployed as a traveller by a firm of builders, 
owed deft. £47 for zoods sold. dle asked 


ar IP aavrwaver 


deft. to buy timber from him. telling him Annotations :—Consd. Willis, Faber v. 


that he had Jett) the employment of the 
builders & had set up as a timber merchant 

op his own account, & deft. agreed to order 
timber from hitn on the terms that G.’s debt 

of £17 should be set off against the price. 
had uot set up im busiuess on his own 


ee 
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, 


an action in the county ¢{. for 
ie ea “ the Rape ot, 
eft. honestly evad, that the nan. 
address, & desc en the invoices |\ 
letters were those of G., but that deft. \.. 
put upon inquiry by the invoices & letic:. 
« had notice that G. was not selling as 
principal but only as an agent for plttf., & he 
gave judgment for pitf. for the price of {1 
timber :—Held : deft. had na more tha), 
constructive notice that pitf. was the princip.l 
of G., & in the circumstances constructiy, 
notice was not equivalent to actual notice - 
deft. had made no contract with pltf., & wa: 
entitled to judgment.—Gremr v,. Down. 
Supriy Co., [1927] 2 K. B. 28; 96L.5.K 
“** 187 L. T. 174, 0. A. 
2139a. Agent acting in his own interest.)—Wher: 
an agent, in contracting on behalf of his 
principal, has acted within the terms of a 
written authority given to him by the 
rincipal, but the existence of which was not 
cnown to the other party to the contract, the 
principal cannot, if the other party has acted 


the Lice 
udge fsoud 


vo- FTE tere seewwasayy YER ULIG UCULLULOCL 
on the ground that the agent, in making it, 
acted in his own interests, & not in those of 
his principal.—HaMBno v. BURNAND, (1904 ] 
2 K. B. 10; 73 L. J. K. B. 669; 90 L. T. 
803 5 52 W. R. 583 ; 20 T. L. R. 398; 48 


ss fone (evar ay n 


nn Joyce (1911), 10 
Y, 576; Underwood v. Bank of Liverpool we Martins, 
Reta” Wnts” Marina hiatal taal ehola S, Beaite 
. arine Mutual Inece, - Vs 
Road & Morgan (1903), 47 Sol. RTE : yb 
Great Fingall Consolidated, (1904] 2 K. B. 713: Malcolm, 
lee t. ie Toten tea si 247. L. R. 854; Lloyd v. 
qraco, Smith, . C. 716. ‘ A 
Robarts, Lubbock, {1909} 2 Ch. 226.0 Uber ® 


‘. but’ was employed by pltf. as an ' 2139b. Account stated & signed by agent.]—In 


agent for sale on commission. "Timber was 
delivered to deft. with imyvoices & letters 
bearing the name, address, & description of 
pitf., which G. told deft. were his own trade 
name, address, & description. Pitt. brought 


Mar. 1918, a tank steamer was damaged by 
fire & her repairs were entrusted to a firm of 
ship vepairers at A. The steamer was 
insured. The owners sent out an agent 
from L. to expedite the repairs & authorised 


PART IX. SECT. 3, SUB-SECT. 1.— A. 
2120 viii. .)--J., as agent of 
pltt., advaneed suns to deft. 1u con- 
sideration of deft.’s going to work on 
a sugar estate, on behalf of K., who 
aupplicd money for the advance, to 
whom J. had to account, & to whom 
J. atated that he had accounted. Deft. 
stated that J. had reoruited him to 
work for some person whose name was 
not given. Deft. contended in an 
action for refund of the advance that 
pitt could not sue without cession of 
action from K. :-——Held pltf. had a 
right of auction against doft.—Gan1LELAa 
#. Mountrsoy, 11921) Bb. D. L. 151.— 
ga. Action for moncy paid under con- 
yact, J—Pitf., desiring to have ten 
voasola constructed in Canada, entered 
into a preliminary agreemeut with A., 
whereby A. was to enter into contracts 
with threo builders for the con- 
struction of tho vessels, called ‘* build- 
ing contracts,’ & at the same time into 
contracts with pitf., called the ** vesacl 
contracts’ providing for the payment 
for vessels, the nature of their con- 
struction & due dolivery thereof. The 
‘building contract ’ & the “ vessel 
contract ’? each cxpressly stated that 
acopy of the other was attached to & 
made a part of it. By tho “* buildin 
contract ’’ deft. covenanted to buil 
the veasela according to the terms of 
the ** vessel contract,’’ & this contract 
was expressed to be made with pltf. 
as well as with A., & deft. also con- 
firmed provisions of the ‘ vessel 





' deft. of money 


ee ere 


contract’ for payment of the instal- 
ments of the purchase price _ & 
appointed A. his agent to receive 
payments. Upon the signing of the 
contracts a first payment made by 
pitt, to A. was distributed by A. 
between the three ‘* builders,’?’ who 
proceeded with the construction of the 
vexsels. Upon pitf.’s failure to make 
the next deposit as provided for in the 
“ vessel ’* contract, deft. gave notice 
terminating the contract. Pitf. hav- 
ing brought action for repayment by 
aid on account of the 
vessels, less such expenses as deft. had 
ineurred by virtue of the contract :-— 
Held: ypitf. had no right of action.— 
VAN HEMELRYOK 0. Nt W WESTMINSTER 
CONSTRUCTION & ENGINERRING CO., 
Van HEMELRYCK v. NORTHERN CON- 
STRUCTION Co., VAN HKMELRYCK 2. 
PACIFIC CONSTRUCTION Co. (1920), 29 
B.C. R. 39; 56 D. L. R. §689.—CAN. 


PART IX. SECT. 3, SUB-SECT, 1.—B. 

21841. General rule.}—Boxrus & Co., 
Lrn. »v. INGLIS BROTHERS, Lrp., {1924} 
N. “ Iu. R. 164.—N.Z. 


2135 ii. .}+—Deft., owner of a 
theatre, entered into a contract With 
W., an advertising manager, under 
which W. was to conduct an advertising 
campaigu relative to the theatre. The 
to take the form of a 
to be offered for 

on to the 
ee for value 
-—Held: the 





selling ticke of 
theatre. Pjtf. was 
of a prize-winner’s righta 
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~ 


agent’s promises to the contestants 
were the promises of deft. as principal, 
& deft. was liable as principal.— Ross 
v. KoBOoLp, [1924] 1 D. L. R. 750; 
Ne W. &. $28; 34 Man. L. R. 111.— 


e 


sb. Contract in agent’s nane—Under 
seal. }—Defts. made an agreement with 
LB. for conditiona) sale to him of a large 
quantity, of land, the intention of the 
parties being for ifs subdivision & 
sale fur fruit-farming purposes. All 
surveys & salen were to be approved 
by defts., a minimum price per acre 
in selling war stipulated, & the pro: 
ceeds of sales were to be paid “into a 
bank to defts.’ credit, & title to be 
retained by defte. unti! the full pur- 
chaso price of the sale to B. was realised, 
On certain amounts of sales being 
made, defts. reed to do certain 
cle » irriga & tree-planting, 
B. ac as their agent in the super- 
vision thercof. - was to receive 
commission on salea made, should he 
not succeed in carrying out the agree- 
ment. B. made an approved agree- 
ment with pltf. for sale of a lot to be 
sclected by plti. who sought to recover 
from defts. the amount of payments 
mado by him :—Zfeld: the fact tha 
pitf.’s agreement was with B., in B.'s 
own name & under seal, did not 
prevent recovery from defts. as for 
money had & received.——HiITOHCOCK 
LUMBIiA VALLEY LAND Co., LTD., 


2 Co . 
{1919} 2 W. W. R. 960; 48 D. L. R. 
737.— CAN. 
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him to sign the repair account with the 2198. Add. Annotation :—Consd. Bennett v. White- 


Lloyds’ surveyor as “approved subject to 
adjustment & conditions of inaunanoes 
In Jan. 1919, the repairers delivered: to the 
owners an account of the repairs signed by 
the owners’ agent & by Lloyds’ surveyor in 


2194. Add. Annotation :—Refd. R. M. K 


head, [1926] 2 K. B. 380, 


. RM. 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 
A. O. 761. 


the above form after a d. iled examination 2195. Add. Annotations :—Apld. Parr v. Snell, 


of the account. The owners paid part of 
the amount due on this account but declined 
to pay the balance on the ground that the 
charges were excessive. The repairers sued 
the owners for the balance of amount due 
for work & labour done by pltfs. & materials 
supplied at the request of defts., &, in the 
alternative, claimed the balance as being 
the amount found due from defts. to pltfs. 
on accounts stated between them & con- 
tained in an account signed by defts. by their 
agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
due from defts. to pltfs., or that he in fact 


[1923] 1 K. B.1; R. M. K. R. M. (Firm of) 
v. M. R. M. V. L. (Firm of), [1926] A. C. 761. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180; Moore v. Flanagan, [1920] l 
K. B. 919; Clarkson v. Davies, [1923] A. C. 
100; Dufiner v. Bowyer (1924), 40 T. L. R. 
700; The Koursk, [1924] P 140; Pirie v. 
Richardson (1926), 70 Sol. Jo. 1023. Mentd. 
Norbury Natzio v. Griffiths, [L918] 2 kK. B. 
369; Rodriquez v. Speyer, [1919] A. O. 59; Re 
Penninyton & Owen (1925), 95 L. J. Oh. 93; 
Bennett. v. Whitehead, [1926] 2 K. B. 380; 
Hee & Lane v. Chiltern (1927), 06 TL J. 
{. B. 773. 


purported to agree such amount, or that the | 2197. ddd. Annotations :—Folld. Moore v. Blana- 


account constituted an account stated :— 
Held: the signature of defts.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pltfs. were entitled to judgment. 
—CAMILLO TANK S.S. Co., Lrn. v. ALEX- 
ANDRIA ENGINEERING Wonrss (1921), 38 
T. I. R. 134, 1. L. 


2162. Add. Annotation :--—CGienerally, Mentd. MuHer 


gan & Wife, [1920] 1 KX. B. 919. Apld. 
London General Omnibus Co. v. Pope (1922), 
38 T. J. I. 270. Refd. Duffner v. Bowyer 
(1921), 40 IT. I. RR. 7003; Debenham ov. 
Perhins (1925), 133 T.. TT. 252; Bennett ov. 
Whitehead, | 1926]2 K. 13. 380; RM. IK. 1. VM. 
(Kirm of) «. M. R. M. V. LL. (irm of), 
R. M. K. WR. M. Somasundaram Chetty v. 
M. R. M. V. 1. Supramaman Chetty (1926), 
95 L. J.P. C. 197. 


(London) v. Liethem, Same v. I. RB. Comrs., 2198. Add. Annotation : —As lo (1) Distd. Deben- 


[1927] 1 1k. B. 780. 


ham v. Perkins (1925), 183 L. TT. 252. 


2168. Add. Annotation -—Refd. Bradford v. Price 2199. Add. Annotations :—As to (1) Refd. Moore 


(1923), 92 L. J. K. B. 871. 


2172. Add. Annotations :—Refd. Norbury Natzio 
v. Griffiths. [1918] 2 K. B. 369; Rodriguez 


vv Managan & Wife, [1920] 1 K. B. 819; 
Parr v. Snell, [1925] 1° WK. Be. 13) Pirie ev. 
Richardson, [1927] 1K. B. 408 


v Speyer, [1919] A. C. 59; Bennett v. White- 2201. After this care insert “ Res judicata 


head, [1926] 2 K. B. 380; Pirie rv. Richard- 
son (1926), 70 Sol. Jo. 1023; Tk. M. K. R. M. 


generally, see Ksrovren, Vol. XXL, pp. 159 
ef seq., 198 el seq.” 


(Firm of) v. M. BR. M. V. I. (Firm of), [1926] | 2205a. —-— Acceptance of payment from principal 


A. C. 761. 


2176. Add. Annotation :—Mentd. Universal] Stceain 
Navigation Co. v. McKelvie, [1923] A. C. 492. , 


M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

2188. Add. Annotations :—Refd. Bennett v. White- 
head, [1926] 2 K. B. 380; R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 
A.C. 761. 

2184. Add. Annotation :—Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. J.. (Firm of), R. M. 
K. R. M. Somasundaram Chetty v. M. BR. M. 
V. L. Supramanian Chetty (1926), 95 L. J. 
P.O. 197. 

2188. Add. Annotation :—-Ae to (3) Refd. Bennett 
v. Whitehead, [1926] 2 K. B. 380. 


PART IX. SEOT. 8, SUB-SECT. 2.— HMcld:_A., having elected to proceed 
F. (a). ‘to judgment against 





M., coujd not 


—After receiving order against agent.|— Resp. 
was cmployed by the debtor, who was acting 
for a co., but who was himself personally 


cated bkpt., tho receiving order being 
charged & an order being made approving a 
composition of 20s. in the pound. After the 
breach of contract by the debtor resp. took 
the salary offered to him by the co., & a 

roof put in by resp. for damages for the 
bicach was rejected by the trustee of the 
composition on the ground that resp. had 
elected to look to the co. for the tulfilment of 
the contract :—Held: resp. had not, by his 
conduct, finally elected in Jaw to look to the 
co. for the fulfilment of the contract, & the 
proof ought to be allowe1.—LHz p. Prrr (19235), 
40 T. L. R. 5, CO. A. 


not the registered owners of the stcum- 
ship, asp had up to that tune been 


9172 ii. .}/-GLADUE v. WALCH afterwards sue the Crown. DESs- ; assuincd, but morely acted as ---- 
o * ROIBERS v. K. (1919), 18 Exch. C. RK. , fur @ co. which owned her. LBoth 
No. 2510 xiv., post. AN. 461.—CAN. ? pee pat ou arnended ; oe 
r = records 3 i090 Shipowners averring iu 
PART IX. pei re SUB-SECT. 2. 2194 vi. -J—Engineers brought | both actions that they had contracted, 
: an action against shipowners for & were litigating, us agents tor the 
2194 v. ———.}-—-M., without dis- payment of the balance of the contract limited co.; & tho enginecrs, as 
closing the fact that he was acting as price of two bollers for a steamship. defenders in the countcr-action, plead - 

iy 


agent for the Crown, pure 
from 


The shipowners denied liabili 


ability, & ing ‘“‘no title to sue’? :—Held: by 


A., & was suod fur 4 balance of also brought a counter-action for proseculing their own action to 
the purchase price. At the trial that damages in respect of breach of con- decree, the euginecrs had elected to 
f became known to A., but he tract. The actions wore conjoined & treat defts. as their debtors in tho 


nevertheless proceeded with the case a proof was led, in the course of which 


contract.——Craia & Co. »v. BLACKATER, 


& recovered judgment against M.:—- it transpired that the shipowners were | {1923} 8S. C, 472.—SCOT. 
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2233. Add. Annotation :— Refd. Allen v. Royal | 
Bank of Canada (1925), 41 T. L. lt. 625. 


2245. Add. Annalations ¢ 


2246. Add. 
Craig, [1919] I Ch. 1; 


G.mMBII 


ordarded 


abo. 


2252. Add. Annotation : 


2 Ch. 28). 
2253. Add. Annotation : 
[1925] 2K. DB. O17. 
2207. ildd. Annotation ¢ 
Malls, [1923} 1 Ch. I. 
2268. Add. Annotations ¢ 
f1OIO]} 1 Ch. 1: 


2280. .[ded. Annotations : 
dally, [IM26] Ch. O3u. 
[1920] 3 KK. BB. 197. 


2282. clei. Annotalious : Refd. Janvier ov. 
Sweeney, [LOO] 2K. Be. S165) Pratt e. kk. 1. 775. 
PART IX. SECT. 3, SUB-SECT. 2. J UNSURANGE €O, OF PIfispena 4 
F. (d). MARIIN, [E901] 3’ oD ls. hk W012; 
2206 2. Jleclion to sue one discharges © C.R Sts; affy., (92s) 4 D Le i. 
olhar | Mtnnas 2 Dita COPPER 
Co, qota., {i920} FD Lok. 106] 
CAN. 
PART IX. SECT. 3, SUB-SECT. 4 A. 
2245 v. - J. Resp had taken 


flO ansuTAWee polroies dM xevVetal eos , 
amongst Which were appli co. & the 
KB. Co, both ropresented by 2) as their 
agent. The property insured having 
been destroved by thre, resp. received 
from the adjuster ao immemorandum 
showsnge dia cutitled to 2.860 44 
as ugoinst the Poco, & te SIsii.dd 
& $2,561 60, as against applt. co. 
under two poles  Juater on, the 
KE. Co, font to 2 their cheque pas able 
to resp., A DD. appropmated its +> 

ceoods by forging the signature of resp, 
The latter, pressinpy DD. for aw ov uve- 
mont, accepted as an accommodation 
1)."» personal cheque for (he amount of 
haus clammy agaiuet the leo Go. On the 
afternoon of the same day. 2) informed 
lesp that the cheque of the PF Co. had 
arrived. At that time, 2) had also 
receaved fram oapplt. ca, two drafts, 
pavuble to the order of resp. DD. 
obtained resp 's tridotsement on. the 
Jarger one of the dratts on the repre- 
sentation that was the cheque af the 
FF. co, Which he would use to reim- 
burse himself for his personal cheque, 
A also secured resp,’s signature on the 
other draft on the representation that 
iwasa receipt, the execution of which 
was a formality required by the F. Co. 
Td). andotped both dratts & deposited 
them to has own credit, & they 
were later paid) & charged to applet. 
co!’ aecount by the bank. Kesp. 
having sued applt. co. :—Jleld sin 
the frand oractised upon resp., ). 
was acting within the seope of lis 
ageney 60 a8 to make his fraud that 
of huis principals, applt. coc; the 
indorsements on the drafts of applt. 
co. wete not) binding on resp. in 
the cireumstances an which they 
were given.—- NATIONAL UNION FIRE 


Mentd. Jte Liewellyns’ 
Scttlmt., Official Solicitor v. Iivans, [1921] 


Refd. Collins v. Hopkins, 
Refd. Ie Jubilee Cotton 


Consd. Rand ¢. Craig, 

Kreditbank Cassel Gaon Lf. 

er Schenkers, |PO27) 1 KB 826 

Distd. Dyster rv. Ran- 
Refd. Said v. Butt, 


eet. ete pei 


Pratt v. | 2284. Add. 


G™uMBII 


Janvier v. 


226 3 


2292. Add. 


(‘raly, 
Game til 


A, 


a7 BW. OW. 10 Alta. L. it. 


T7563) affy., [1923] fi dh, 2a 
CAN. 
224611. -- — J -V1tf., belie ving 


“4 to be agent of detts., arranged wath 
Jama for the phipmeut of two carloads 
of gram to defte , & syrned the bills of 
luding, on which his namo appeared 
ay» bhipper A defts * muume as con- 
signecs. The documents were signed 
partly, amo blunk, certam particulars 
berg left to be filed in by ZZ used 
the documents for lus own purposes, 
borrowed money upon them trom the 
bank, signed bis own name to them, 
crossed out defts.’ name as con- 
siunees & substituted that of the baub. 
Deft». beimg notifled of shipment, 
Here the banh, procured the bills ot 
uding, disposed of the grain & settled 
with Z for the proeceds .—leld : 
defts were hable to plti. for conyerrionu 
for the value of the grain.— LING 4. 
SIMPSON-HBEPWORLH Co., Lip., [E919] 


1W.W. RR 7213 45 DL. TR 25. 
CAN. 
2246 iii. —- - wJ— A principal is 





hable for the fraud of his agent acting 
within the seope of bas authority, 
whether the fraud is committed for the 
benefit of the principal or for the 
benetit of the agent.—DINABANDHU 
SAILA » ABDUL LALIF MOLLA (1912), 
lL. HR. 50 Cale. 258.—IND. 

2253 iv. -—Pitfs., who 
resided in England, were the owners of 
a sub-division in Calgary & were repre- 
sented there by agents. L. obtained 
from the agents a Listing of parcels of 
lots & authority to obtain purchasers. 
].. induced deft. to purehase lots for 
93,400 under an agreement made by 
a fictitious person as vendor, which L. 
delivered to deft. & received from hin 
$1,500 as the cash payment. lL. 
brought in to pitfs.’ agents an agree- 
ment for sale of the lots to a fictitious 
perron for $3,000 of which $1,000 Was 
payable in cash, which sum only be 
paid in. He also subsequently col- 
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Annotations : -Consd. 
Sweeney (1919), 35 T. L. R. 226; Rand v. 
Craig, [1919] 1 Ch. 
(1920), 36 T. I. R. 399; Kreditbank Cassel 


2285. Add. Annotation 
son, [1923] P. 142. 

2286. Add. Annotations : —Consd. Rand »v. Craig, 
199) L Ch. 1; 
Mitchell & Booker, 
Retd. Janvier vr. Sweeney (1919), 35 T. L. R. 

Soanes vt. L. & S. W. Ry. (1919), 8&8 
L. J. K. 3. 524. 

2287. Add. Annotateon :—Refd. The Sylvan Arrow, 
{19238] BP. 220. 

Annotattons 

Sweeney (1919), 35 T. L. RR. 226; Rand v. 

[1919] 1 

ve Schenkers, [1927] 

Refd. Pratt v. British Medical Assocn., [1919] 

Ih. TG. 2443; Mintz v. Silverton (1920), 36 

I. RR. BOY ; 

Prp22 12 An. 290": 


ENGLISH AND Empire DIGEST SUPPLEMENT. 


British Medical Assvcn., [1919] 1 K. B. 214; 
, Kreditbank Cassel GMBH. 
As to (2) Refd. Janvier ' (1927) 1 K. B. 826. 

v. Sweeney, [1919] 2 K. B. 316; 
British Medical Assocn., [1919] 1 K. B. 244. 
Generally, Refd. Kreditbank Cassel Gu B II 
»v Schenkers, [1927] 1 K. B 826 


Annotations :—-Consd. 
Sweeney (1919), 35 T. L. R. 226; Rand v. 
Mintz ». Silverton 
(1920), 36 T. LL. RR. 8993; Kredit bank Cassel 
y Schenkers, [1927] 1 KB 826 
Refd. Pratt) vo. British Medical Assocn., [1919] 
}W.B 2145 Perey v. Glasgow Corpn., [1922 | 
2 A.C. 299 3 Underwood tv. Bank of Liver- 
pool, Same v. Barclays Bank, [1921] 1 K. BK. 


v. Schenkers, 


Janvier wv. 


1; Mintz v. Silverton 


Schenkers, [1927] 1 K. B 3826. 


Refd. Pratt v. British Medical Assocn., [1919] 
1 K.B. 244; Percy v. Glasgow Corpn., [1922] 
2 A. ©. 299; Underwood v. Bank of Liver- 
pool, Same v. Barclays Bank, [1924] 1 K. B. 
V75. 


:—Mentd. Kent v. Atkin- 


Performimy Right Soc. v. 
{1924} 1 K. B. 762. 


—Consd. Janvier 2. 


Ch. 1; Koieditbank Cassel 


1K. B S826 


Perey vr. Glasgow Corpn., 


Underwood v. Bank ot 


Javerpool, Same uv. Barclays Banh, [1924] 1 


lected trom deft., but mever paid in, 
the deferred paymeuts under deft.’s 
agrecincnt. Pitts had no huowledge 
of L.’s fraud until atte: all the money 
had becn paid to hun —Held: pitts. 
wore lable for the additional $500 
ol cash payincnt fraudulently con- 
tracted for & received by L— DENION 
7 GOODMAN, [1922] 1 W. W. ik. 117; 
62 0D. L. RR. 559.--CAN. 

2253 v. —— 


Agent added as co- 
dcefondant.j—-The agent of pitf., the 
vendor, made false represcntations 


Without the hnowledge of has principal 
in order to induce deft. to purchase 
property belonging to pitt. Dett., 
on discov ering Lhat the representations 
were false, refused to complete the 
transaction &, on bemg sued by pltf. 
for such non-performance, brought a 
counterclaim for rescinsion & dumages 
& Joined the agent as co-defendant .— 
Hleld s the agent was rightly made co- 
detendant — ROIHNWFLL v. ArTWwooD, 
[192314 D. L. R. 734, revad., [1924] 
1]). L. Rh. 43 —CAN. 


PART IX. SECT. 4, SUB-SECT. 1.—A. 


2282 Vil. Neqligence of 
agent’s employee.}—- An agent fr not 
personally responsible tor damage 
done by the neghyence of those 
employed by him in the service of his 
principal, but the prinezpul or thuse 
actually employed only are Hable.— 
WINILRMUTE t. MOULION (1922), 65 
D. L. ht. 653.—CAN. 


2282 wii. -}—Deft. agreed 
to provide teams & men to cart goods 
for pltf., & in performing buch con- 
tract caused damage to certain roads. 
The county counelil took proceedings, 
& obtained judgment against pltf. 
tor recovery of the expenses mcuried 
by the council by reason of the 
damage caused by the extraordinary 
trate curricd on by deft. On a claim 
by pltt. to be indemnified by deft. for 
the umount of the judgment :-—Held : 
deft. Was pltf.’s agent to do the carting, 
& the liability to pay fur the damage 
reated on pitf.— BEGG vt. Hacan, 11921) 
N. Z. L. R. 220.—N.Z. 














2295. Add. Annotulion : - Refd. Admiralty Cours. | 
National Provincial & Union Bank of | 


v. 
England (1922), 127 L. T. 452. 

2305. Add. Annotations :—Mentd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 3 
K. B. 5382; The Tervaete, [1922] P. 259; 
Duff Development Co. 7. Kelantan Govern- 
ment, [1923] 1 Ch. 385. 

2309. Add. Annotation :—As to (1) Refd. London 
Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. C. 777. 

2317. Add. Annotations :—Apld. Pratt v. Patrick, 
[1924] 1 K. B. 488. Consd. Parker rv. Miller 
(1926), 42 T. L. KR. 408. 

2318. Add: Annotation :—As to (1) Refd. Pratt v. 
Patrick, [1924] 1 K. B. 488. 

2318a. -}—Deft. was iu his motor car, 
with him, on his invitation, being two 
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v. British Medical Assocn., [1919] 1 K. B 
244; Prager v. Blatspiel, Stamp & Heacock, 
[1924] 1 K. B. 566. 

2381. Add. Annotation :—Distd. Goh Choon Seng 
v. Lee Kim Soo, [1925] A. C. 550. 

2336. Add. Annotations :-—Gencrally, Refd. Poland 
v Parr, (1927) 1 1K. B. 236. Mentd. Jefferies 
& Atkey v. Derbyshire Iarmers (1920), 36 
T. L. R. 825. 

2339. Add. Amnotations :—As to (1) Consd. Per- 
forming Right Soc. ww Ciryl Theatrical 
Syndicate, [1924] 1 K. B. 13 VPerforming 
Right Soc. v. Mitchell & Booker, [192] 1 
k. B. 762. 

2345. Add. Annotation :-—-Mentd. Camillo Tank 
S.S. Co. v. Alexandria Nngineering Works 
(1921), 38 T. J. BR. 1st. 

2348. Add. Annotation :—Mentd. Akt. Reidar v. 


friends, LE. & P. EK. drove the car, & owing 
to his negligence it collided with another 
vehicle, & P. sustained injuries from which 
he died. fP.’s widow sued deft. under Fatal 
Accidents Act, 1816 (c. 93), for damages :- — 
fleld: as deft. was in the car, & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he had entrusted 
its actual physical management & mechanical 
PATRICK, 
1K. B. 488; 93 L. J. KR. BB. 1743 180 LT. 
735; 40 'T. L. R. 227; 68 Sol. Jo. 387; 22 


control to E.—PrRatTtT v. 


L. G. RR. 185. 


2326. Add. Annotations :——CGenerally, Refd. Poland 
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v. Parr, [1927] 1 Is. B 


PART IX. SECT. 4, SUB-SECT. 1.—B. 


2209i. Funds received for winvest- 
ment—hy local manager of btunh-— 
Improvmdent inecstment.J—'Two | per- 
bons who formed the Jocal advisory 
board of deft. eo. purchased on detts ’ 
behalf tor $7,000 the balance unpaid 
under au ugieement for sale of sub- 
divided property, Which amounted to 
ubout $7,500 taking the assigument n 
their own uame “as trusteer.’’ One 
of thence persons, the local manager of 


TW. 
[1924] 


Arcos (1026), 42 T. L. RR. 737. 
2396. ld. Annotation : 
Duchy of Lancaster, [1927] 1 WK. BL. S16. 
| 9409. Add. Annotation :- Mentd. North Statford- 
shire Ry. ». Mdge (1919), 89 1. J. K. B. 78. 


2436. .idd. Annotation : 
ve. International Banking Corpn., | lLY27] A.C. 


Mentd. Publhe Trustee v. 


Generally, Retd, Sassoon 


2446. Add. Annolalion :-— Retd. Clayton-Greene v. 
De Courville (1920), 36 ‘Tr. L. BR. 790. 
2448. Add. Annotation :- Refd. Kdwards ». Porter, 


McNeall v. Llawes, [1923] 2 K. LB. 533. 


Mentd. Pratt 


PART IX. SECT. 5, SUB-SECT. 2.-— B. 
2384 i. -J—A letter from 
an agent to his) prineapal which 
merely a nurrative of an interview 
between the agont & a third par y, if 
adinissible in evidence at all, jn not 
evidence against the piuineipal of u 
parol acceptance by the third purty 
of an offer made to him.—Swan v. 
MILLAR, (LO19J 1 DT. RR. 151.—I1R. 


PART IX. SECT. 6, SUB-SECT, 1.—B. 











deft. co., had an individual private - s 
chont, pitf., for whom he had invested | , ae we ee eae ~ uterest 
money. Having 80,000 of pitt’ | ag 4: mse. SORE OE a tee ial iL 
money on hand he invested it by | ©! oO ab agent of & lac) which 


buyme ew purt interest in tho assign- 
ment of agreement tor sale, & a 
declaration of trust was mude by the 
Lrustecs in pltf.’s favour to the catent 
of $5,000 & interest The investment 
turned out budly & plitf. sued deft. co. 
for recovery of bis money :—leld: 
pitf. was entitled to recover.—Mc- 
CRINDLE t. LONDON Scorrisu CANA- 
DIAN LanvYnSamemiva SYNDICATH, [1922] 
3 W. W. R. 977; 70 D. L. KR. 612.— 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


' privcipal.— Tirxas Co. 


was not the agent’s interest to disclose 
& which he did not disclose to the 
principal cannot be firuputed to the 
v. BOMBAY 
BANKING Co ~Lrp. (1919), 24 C. WL N. 


Ara T 





—.--Mount Hori 
RuURAL MUNICIPALITY v. FINDLAY, 
[1921] 3 W. W. li. 608.— CAN. 


PART IX. SECT. 6, SUB-SECT. 2.--B. 


——. }—-QUEBEC  NyspL- 
RATED Co-op. Co. % FARMERS FENCE 


bD. L RR. O74; affy. 


CAN. 2428 iv. 
PART IX. SECT. 4, SUB-SECT. 1.—C. | ¢o., [buuo} 2 
2317 iia. J—A motor | Q. R37 K, LB. 345.—CAN. 








bicycle, the property of deft., which 
was Yidden by R., deft.’s brother, 
injured pltfs. Deft.’s brother had 
general permission to ride the motor 
bicycle for himself or for deft., but he 

— never in deft.’ employment. 
The jury found that the rider was 
acting as the ugent or servant of deft. 
in the management of the motor bicycle 
at the time of the accident :—Held: 
the jury’s fiudings & verdict must 
stand.—THOMPLON t. REYNOLDS, GIB- 
SON ve. REYNOLDs, [1926] N. 131.--IR. 

2317 iib. ———. }-—— DRISCOLL Vv. 
COLLETTI, {1926} 2 D. L. It. 428; 58 
O. L. R. 444.-—CAN. 

2319 i. Add ‘“‘revsd., sub nom. 


MURKAY v. JENKINS (1898), 28 S.C. KR. 
565—-CAN, and delete the word “AUS.” 


J.S 





eee aa 


PART IX. SECT. 6, SUB-SECT. 8. 


sc. In yeneral.}) — By conferring 
authority upon his agent the principal 
gives tlurd persons the right to assume 
that they can deal with the agent in the 
matters covered by that authority 
until thaw receives notion af hie atthne 
rity Luving been revoked, or at leust 
until suipe circumstance arises which 
in all reason should put them upon 
inquiry, & this rule applies capccially 
in favour of third parties who began 
to deal with the agent while his 
authority did in fact exist.—WaTSON 
vw. POWLLL, [1921] 2 W. W. Kh. 128; 
14 Sask. L. R. 424; 58D. L. R. 615.— 
CAN. 

sd. Owner leasing farm 


65 


to former 


2449. Add. Annotation :—Mentd. Re Tholluisson, 
ir p. Abdy, [1919] 2 1K. . 735. 


manager. |- - When an owner of land has 
permitted ht employee to manage 
farin & to dispose of the crop, from 
year to year, to an olevatot co. & 
accotunt for the proceeds, & the owner 
Changes his course of dealing, W& 
leases the land to the former employee 
on WU Crop-payment rental, the owner 
is not ontitled to relief agaist the 
elevator co. tor the loss of his share by 
the lessee, unless notice of the change 
of rdationship hus been given to 
{he co.—NORTIL AMERICAN FINANCE 
CO. 0. WESTERN ELEVATOR Co, (1922), 
66 D. L. R. 4675 32 Man. LL. Rn. 763 
[1¥22}) 2 W. W. it. 162.—CAN., 


Sh. .fyeul  ceecptuig goods — after 
revocaution.j-- Applty, a Durban Orm, 
entered through Voonto contracts with 
farmers in Alexandria for the supply of 
vebicory. din 1917 V. had authority to 
accept chicory on behall of applts., but 
when appltr. entered into a contract 
with resps. for the FUL8-1919 crop of 
chicory, this authority of “. lad been 
withdrawn. Resp. tendered aw con- 
siguinent ol chicory, whieh Was 
necepted at Alexanndsia after exuunna- 
tion by V., & sent toapplts. at Durban ; 
but it was reyected by applts. us beme 
unsound in terms of the contract. 
Prior to the sending off of this: con- 
bignment, app'ts. had notiflod all the 
farmers by circular that they would 
reject any ehicory not * tipetop,’’ 
& charge railuge & storage to the 
seuders :-—Held: the eireulars should 
have put resps. on inquiry as tu V.’s 
authorty.—MLuis Brown +. VAN 
LOOYEN, [1920] IK. D. L. &1.- S AF. 


sk. Ayent contracting after revoca- 
tion. j-—Deft. authorised his wife to sell 
land, but. before the contract with pitf. 
was concluded he revoked his wife’s 
authouty. The revocatiou was not 
communicated to pltf.:—Meld: deft. 
Was bound by the contract contered 
iuto by his agent with pltf.—WIL- 
LIAMA vu. West, [1921] KE. D. L. 352.— 
S. AF. 

5 


Cases 2455—2504. 


2455. Add. Annotations :—Relid. Re City Equitable 
Fire Insce., [1925] Ch. 407. Mentd. Am- 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


monia Soda Co. v. Chamberlain, [1918] 1 Ch. 
266; Piercy v. Mills, [1920] 1 Ch. 77. 


Part X.—Relations between Agent and Third Parties. 


2473. Add. Annotalion :—Refd. Edwards v. Porter 
(1924), 41 T. L. R. 57. 

247 4a. -}—The owners of a chartered ship 
sued the K. Coal Co. for demurrage at the 
port of loading under a charterparty ex- 
pressed to be entered into ‘‘ between G. T. G. 
& Co., owners’ agents, & A. B. Co., Copen- 
hagen, charterers.”” The charterparty, which 
was on a printed form, provided for payment 
of demurrage by ‘“‘ the charterers,” & at the 
end of the charterparty the following stipula- 
tion was added in writing: ‘‘ Freight & de- 
murrage ut any in loading) to be paid in 
Glasgow by the K. Coal Co., Ltd.” The 
‘tip a apt td was signed as follows: ‘ For 
the A. B. Co., Copenhagen, J. B. J., of the K. 
Coal Co., td. For & by telegraphic 
authority of owners, for G, T. G. & Co., J. M., 
as agents only.” It was admitted that 
J.B. J. signed on behalf of the K. Coal Co. :— 
Held: (1) the K. Coal Co. were not by reason 
of the form of the signature made liable upon 





2504. Add. Annotation :—Consd. 


the charterparty ; (2) the clause in writing 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signature.—-KIMBER COAL Co. 
v. STONE & ROLFE, Lrp., [1926] A. C. 414; 
95 L. J. K. B. 601; 185 L. T. 161; 42 
T. L. R. 480; 31 Com. Cas. 333; 17 Asp. 
M. L. O. 87, H. L. 


2475. Add. Annotation :—Generally, Mentd. Winter- 


botham, Gurney v. Sibthorp & Cox, [1918] 
1 K. B. 625. 


2501. Add. Annotations :—Refd. Phillips v. Brooks, 


[1919] 2 K. B. 243; Said v. Butt, [1920] 3 
K. B. 497; Lake v. Simmons, []027}] A. C. 

an Mentd. Berners v. Fleming, [1925] Ch. 
64. 


2502. Add. Annotation :—Consd. Dyster v. Ran- 


dall, [1926] Ch. 932. 


Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 
304. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) &. 

2467 i. Agent cannot suc.}—PICLf. sont 
Lo dofts. a ant ation for goods, written 
on paper headed, ‘ Niels Storaker, 
Representative for Alliance Export & 
Import) Co., Christiania, Norway. 
All orders & contracts sre subject to 
the suppliers’ terins of contract. No 
order or contract is firinly accepted 
until the supplices have consented to 
book it.’") In the letter he wrote: 
* All orders are booked on the under- 
standing that ny p nelpals are given 
tho option of Mae dene ry steamer or 
Mailing veasel.”’ efts. gavo pitf. an 
order. D1tf. wrote to dofts. saying : 
*“*) have cabled the order over to-day 
& 1 hope soon to be able to give upon 
sable acceptance.’? Subsequently he 
wrote: ‘* 1] am glad in being able to 
inform you that the above-mentioned 
order hag beon booked by my princli- 
pals & will sond you official confirma- 
tion in duo course,’® Pitf.'s letters 
wore ell sigued ‘* Niels Storaker ”’ 
without any Games tion -~HHeld: 
pitf. was contracting merely as agent. 
not as principal, & was not entitled 
to sue on the contract.—STORAKER v. 
SOUTHOUBE & LONG, LTpD. (1920), 20 
Ss. R. N. Ss. WwW. 190.—A US. 

2457 ii. -J—An order for books, 
addressed to the publishers on a form 
Se mde supplied = b them, re- 
quested delivery through “ your dis- 
tributors,” contained an agreement to 
pay them (the distributors) at their 
office & provided that ‘** this order to 
be binding shall bo accepted by them.” 
Tho distributors supplied the books, & 
sued for the price —Z/eld : the actdon 
was Dot maintainable.— Wisk v. KERR, 
ee 1 W. W. KK. 849; 385 B.C. OR. 

61.—CAN. 

2467 i. Agent real principul.}— Where 
av agont namwnee his principal & makes 
the contract as agent on his behalf, he 
canvot enforce it, oven though he is 
the real principal, unloss the other 

arty bas affirmed the contract with 
Laowlodire of the fact.—GLasuow v, 
Hoop, [1920] N. Z. L. R. 586.—N.Z. 


PART X. SECT. 1, SUB-SECT. 1.—- 
A. (a) ii. 

2471 vi. ——— Father & oson.}—-A 

person acting for a disclosed principal 





in a contract is not Uable thereon, 
unless there be circumstances to show 
that he intended to render himself 
Hable. Tho fact that a son residing 
with his father telophones for a 
physician to come & attend his father’s 
servant who is ill, raises no presuimp- 
tion that the son agrees to pay for such 
Rervices.— BLEECKER vv. STUTSMAN, 
11920) 3 W. W. ht. 644; 54D. L. R. 
662.—CAN. 


2483 1. Agent real fee 
signed an order fur the purchase of a 
tructor addressed to a co., for whom 
deft. clainied to have made tho sule as 
agont only :—ZJIcld: deft. was liable as 
the real vondor.—PETERSON v. Cus: 
MAN MoToR WoRkKs, [1922] 2 W. W. R. 
1041; 67 D. L. R. 38.—CAN. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (b) ii. 





ei. -}—Kvery person who in 
making a contract discloses’ the 
existence, but not the name, of the 
principal on whose behalf he is acting 
is personally Hable on the contract 
to the other contracting party.— 
QLADUE t. WALCH, [19181 3 W. W. BR. 
975; 43 D. L. R. 757.—CAN. 


sl. Person contracting for “ buyer.*’] 
—In pursuance of authorftty given by 
deft. his agents purchased sheep for 
pitf. In none of the telegrams between 
pitf, & deft.’s agents by which the 
purchase was urranged was doft. 
named, but the last telegram from the 
agents contained the words ‘‘ Buyer 
confirms sale ’’:—ZHeld;: the words 
ly Buyer confirms sale ” showed that 
deft.’3 agents were contracting as 
agents, & relieved them from personal 
liability on the contract.—MURRAY ¢. 
ah aad {1919] N. Z L. BR. 689.— 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (oc) i. 


2497 v. -}—Where an agent for 
an undisclosed prineine contracts on 
such terms as import that he is the 
real & only prinoipal, the undisclosed 

rincipal cannot sue or be sued on 
ho contract.—WerEsTr v. DILLICAN, 
{1931} N. Zz. I. R. 617.—N.Z. 


2497 vi. —— .dgent real principal.) 
66 





—Where a person who purports to 
contract as agent for an undisclosed 
principal is in fact the principal in the 
transaction, it is not clear whethor or 
not he is entitled to sue on the con- 
tract as principal.—GLasuow v. Hoop 
1920) N. “. L. h. 586.—N.Z. 


2497 vii. Damage suffcred by 
principal. )—Il1n an action against ship- 
owners for payment of the balance of 
the coutract price of goods for a ship, 
the shipowners counterclaimed for 
dumuges for breach of contract. In 
the course of the action it appeared that 
the shipowners were not the registercd 
owners of the ship, Dut merely acted 
as managers for a co. which owned 
her :—Held: as pltfs. had in tho cir- 
cumstances elected to treat defts. as 
their debtors, defts. were entitled to 
counterclaim for damages although the 
damages had been suffered by the 
principals whom they represented, & 
not by themselves.—CRala & Co. wv. 
BLACKATER, [1923] S. C. 472.—SCOT. 





PART X. aka Ye ds SUB-SECT. 1.— 
- (6) ii. 


2510 xiv. -}~—Where a person 
makes a contract in his own name 
without disclosing cither the name 
or existence of a principal, he is 
primarily liable on the contract to the 
other contracting er co v. 
WaLcH, (1918] 3 . W. R. 975; 48 
D. L. ht. 757.—CAN. 


2510 xv. ---In an action for 
the hire of a dredge obtained by deft. 
M. from pltf., relief was sought against 
deft. J. as wu losed principal ; 
—Helad: suspicious circumstances in 
the relations between M. & J. were not 
sufficient to support the judgment 

ainst J., in the face of the denial 
of defts. that any such relation 
exiated.—Nova SCOTIA DREDGING Co. 
LTD. v. MUSGRAVE & Co. (1918), 63 
N.8.R. 71; 40 D. L. KR. 589.—CAN. 


2510 xvi. ---An agent, who 
does not clearly indicate to the third 
party that he is acting as an agent, is 
personally lable.—Hinis vv. Swirt 
ees Co., {1928} 3 D. L. RK. 997.— 











2510 xvii. ——.]}--WrsT_v. DILLI- 
CAN, No. 2497 Ves ante.—N.Z. 


2516. Add. Annotation :— Generally, Mentd. Stokes 
v. Whicher, [1920] 1 Ch. 411. 


2518. Add. Annotation :—Mentd. United States 
Shipping Board v. Strick, [1926] A. C. 545. 

2528a. Judgment obtained against undisclosed 
principal —- Judgment unsatisfied.}] — A per- 
son making a contract with an agent, who 
S09 COU ULIIS, VLA WOLMELL UE ChE LUELULIDLIUSCU PLU Lpicbl, 
cannot sue the agent on the contract after 
having obtained judgment upon it against 
the undisclosed principal, even though such 
judgment is still unsatisfied. — LONDON 
GENERAL OMNIBUS Co., Lirp. v. Pore (1922), 
38 T. L. R. 270. 

2580. Add. Annotation :—Mentd. United States 
Shipping Board wv. Strick, [1926] A. C. 545. 

2531. Add. Annotations :-—As to (1) Refd. Ariadne 
S.S. Co. v. KceKelvie, [1922] 1 Kk. B. 518. 
As to (2) Refd. Universal Steam Navigation 
Oo. v. McKelvie, [1923] A. C. 492. 

2587. Add. Annotutions :—Refd. Arindne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2542. Add. Arnotations :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 Kk. B. 518. Mentd. 
Brightman v. Tate, [1919] 1 K. B. 463. 


2543. Add. Annotations :—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [126] A. (. 411. Refd. 
Ariadne S.S. Co. «+. McKelvie, [1922] 1 K. 3. 
518; Universal Stcam Navigation Co v. 
McKelvie, [1923] A. C. 492. 

2544. Add. Annotation :-—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 


2545. Add. Annotations :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 Ik. B. 518; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2546. Add. Annotations :—As to (1) Consd. Ariadne 
S.S. Co. v. McKelvie, [1922] 1 K. B. S18: 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492; Kimber Coal Co. r. Stone 

Rolfe, [1926] .A. C. 414. As to (2) Apprvd. 
Universal Steam Navigation Co. v. McKelvie, 
{1923] A. C. 492. Generally, Mentd. Rederi 
Akt. Transatlantic v. Drughorn, [1918] 1 
K. B. 394. 


2549. Add. Annotation :—As to (2) Refd. Ariadne 
§.S. Co. v. McKelvie, [1922] 1 K. B. 518. 


Agents also described as char- 
terers.|—A charterparty was expressed to be 
made ‘‘ between T. H. S. & Co., agents for the 
owners ’’ of a steamer, ‘‘ & J. McK. & Co., 
charterers,”’ & was signed ‘‘ For & on behalf 
of J. McK. & Co. (as agents), J. A. Mch.”’ 
The steamer was to load a cargo of coal on 
the Tyne & proceed to a foreign port, & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port of loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owners 
were aware at the time when the charter- 
party was signed that J. McK. & Co. were 


Ce eee l 





acting for other persons. In an action by | 


—— ew ew ee eee ee 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (co) i. 





25901 fii. -}+—Where a wife con- 
tracting for the sale of & house signed 


a docuinent in her own name without evidence was 


| 


| 
i 


| 


any indication that she was acting as 
agent for her husband, & oxpressly 
purported as owner to contract for 
payment to pltf. of the commission 
on the sale thereof :—Hed 
not admissiblo in an 


Vol. I.— Agency. 


the owners against J. McK. & Co. for demur- 
rage al the port of discharge :- Held: defts. 
having signed as agents were not Liable as 
principals to pay demurrage, notwithstanding 
that they were described as charterers in the 
body of the charterparty.—-U NIVERSAL STEAM 
NAVIGATION Co. v. McKurvign (J.) & Cv., 
: ; 92 lL. J. K. B. 647; 129 
l. T. 395; 39 T. J. RR. 480; 67 Sol. Jo. 
593; 16 Asp. M L. ©. 18t3; 28 Com. Cas. 
308, H. L.: affg. S. C. sub nom. ARIADNE S.S. 
Co., Lrp. v. McCKELViIt (J.) & Co., [1922] 
1K. B. 518, C. A. 

Annotation :~-Refd. Wimber Coal Co. v. Stone & 
Rolfe, [L026) A. C. 411. 

2550. Add. Annotation : - Mentd. Arnour v. | eo- 
pold Walford (London), [1921] 3 Ik. B. 4738. 

2553. Add. Annotation :— Refd. Universal Steam 
Navigation Co. vr. MeKelvie, [1923] A. C. 492. 

25638. .1dd. Annotations :— .1s to (1) Consd. Kimber 
Coal Co. ». Stone & Rolfe, [1926] A. C. 414. 
Ags to (3) Refd. Universal Steam Navigation 
Co. vu. McKelvie, [1823] A. C. do. 

2564. Add. Annotation :—As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, (1926) A. C, 414. 

2566. Add. Annotations :—~Consd. Ariadne S.S. 
Co. v. MeKelvie, [1922] | kK. B. 5183; Univer- 
sal Steam Navigation Co. 7. MelKelvie, [1023] 
A.C. 492. 

2567. Add. Annolalions :— Consd. Kimber Coal Co. 
re Stone & Rolfe, [1926] A. C. alt. Refd. 
Arindne S.N. Co. v. MeKelvie, [1022] 1 KK. OB. 
618. Mentd. Universal Steam Navigation 
Co. v. McKelvie, [1923] A. C. 492. 

2571. Add. Annolation :— Overd. Universal Steam 
Navigation Co. v. Melelvie, [O28] A.C. 492. 
Refd. Kimber Coal Co. rv. Stone & Kolle, 
[1926] A. Cc. 414. 

2575. Add. Annotation :— Consd. Benton v. Camp- 
bell, Parker, [1925] 2 Ik. 13. 410. 

2577. Add. Arnotutions :—-As to (1) Refd. Westa- 
eott ow. Tlahn, [1818] 1 K. 13. 495. Generally, 
Mentd. Sutro v. Ifeilbut, Syinons (1917), 114 
Asp. M. L. C. 343° Kedert Akt. Acolus v. 
Llillas (1925), 42 T. L. ht. 6v. 

2581. Add. Annotation : —Generully, Mentd. Uni- 
versal Steam Navigation Co. rv. Mc Kelvie, 
[1088] A.C. 492. 

2583. Add. Annotations :— 18 fo (2) Refd. Univer- 
sal Steam Navigation Co. » Mclelvie, 
1823) A.C. 492. Generally, Mentd. Palgrave, 
Brown v. Turid 8.8., [1922] 1 A. C. 307. 

2584. Add. Annotation :— Refd. The Lizzie, [1919 
P22 


Cases 2516-—2596. 


2585. Add. Annolation : - As to (1) Refd. Universal 
Steam Navigation Co. v. McKelvic, [1923] 
A. ©. 492. 

2591. Add. Annotation :—-Refd. Ariadne S.S. Cv. 
v. McKelvie, [1922] 1 kK. B. 518. 

2593. Add. Annotulion :— Generally, Mentd. Rede- 
riakt. Argonaut v. Hani, [1918] 2 K. B. 217. 

2504. Add. Annotation :—As to (2) Refd. Bennett 
v. Whitchead, [1926] 2 K. 33. 380. 


2595. Add. Annotutions :-- Distd. Drughorn  v. 
Rederiakt. Trans-Atlantic, [1919] A. CU. 203. 
Mentd. Rederiakt Argonaut v. Uuni, [1918] 
2K. B. 247. 


action against the husband to show 
that she was In fact actiug as agent.— 
KATZMAN V. OWNAHOME REALTY Co., 
(1924) 1 D. L. R. 201: 25 O. W.N, 


: parol %333.—CAN. 
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Cases 2597—2695. LNa@uisH AND Empire DIGEST SUPPLEMENT. 


2597. Add. Annotation :—-As to (1) Consd. Kimber 2635. Add. Annotations: —Retd. Elliott v. ;,., 
Coal Co. v. Stone & Rolfe, [1926] A. O. 414. rears [1925] 2 K. B. 301; Kimber 


an 
2599. Add. Annotation :—Refd. Ariadne S.S. Co. Co. v. Stone & Rolfe, [1926] A. C. 414; Ket | 
v. McKelvie, [1922] 1 K. B. 518. v. Dunster & Wakefield (1927), 43 T. L 3: 


770. 

2606. Add. Annotations :—Distd. Drughorn v. ' . 
Rederiakt. Trans-Atlantic, [1919] A. C. 203, 2639. boas reeereies ge Ef ema ee Fuel 
Refd. riaht. a : : O. v. atielos ; ‘om. Cas. 148. 
2 a Per ii eT ROME Us Ay heed Mentd. The Tervaete, [1922] P. 259; The 


ee ee ; Colorado, [1923] P. 102 ; The Sylvan Arrow, 

ee Ge id ee oe [1923] P.'220; ‘The St. George, [1926] P. 217; 
Lord ‘Htrathcona, [1925] P. 143; Palmolive | P. 182; The Stream 
Co (of Mngland) vw Freedman (1927), 414 
TLR 8&6 

2609. Add. Cilalions : — REDERIAKTIEBOLAGET 
ARGONAUT 0. TIANT, [1918] 2 IK. B. 2473 87 
J. J. 1K. B. 9993 sub nom. ARGONAUT v. 
ITANI, 14 Asp. M. L. CG. 310. 


Add. Annotation :—Refd. Drughorn v. Rede- 
riakticbolaget Trans-Atlantic, [1919] A. C. 
203. 

2609a. - ----.]—The description in a charterparty of 
one of the contracting parties as ‘‘ charterer ”’ 
does not, of itself, designate him as the only | 
person to fill that position. 

An action for breach of charterparty was 
brought by persons claiming to be the un- 
disclosed principals of a party described in 
the contract as * charterer,’’ & objection was 
taken to the admission of evidence that pltfp. 

in fact the charterers, on the ground 

that such evidence would contradict the 
written contract: Held: the evidence was 
admissible.- -DrRUGHORN (If), lirp. vp Revi- 


Fisher, 

2655. Add. Annotations :—Refd. Elliott v. Bax- 
Jronside, [1925] 2 K. B. 301; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 


2658. Add. Cifation :-—sub nom. CREW v. PETIT, 3 
Nev. & M. K. B. 456; 2 Nev. & M. M. C. 309. 
Add. Annotation: i Bax- 
Ironside, [1925] 2 K. B. 301. 

2664. Add. Annotation :—As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. CO. 414. 


| 2665. Add. Annotations :—-Consd. Elliott v. Bax- 
Ironside, [1925] 2 Kk. B. 801; Ket > v lun 
ster & Wakefield (1927), 13 nq LR 770. 


' 2666. Add. Annotation :—Generally, re ers 
v. Dunster & Wakefield (1927), 48 T. La. RR. 
770. 
2680. Add. Annotations :-—Mentd. London General 
Omnibus Co. v. Pope (1922), $8 T. L. dt. 270; 
R. M. Ik. R. M. (Hirm of) 7. M. R. M. V. DZ. 
(Iirm of), HR. M. K. K. M. Somasundaram 
Chotty vo. M. R.M. V. L. Supramanian Chetty 
(1926), 06 LL. J. P. C. 197. 





RIAKTIEBOLAGHT ph ea era 1919 : , ; 
A. C. 2083; $8 L. J. K. Be 2338 ark Me 2686. Add. Annolulions :—-Refd. Weiss, Biheller & 
70; 85 T. I. R. 733 63 Sol. Ka. 99; 14 Brooks v. Farmer, [1923] 1 K. B. 226; West- 


muster Bank « Hilton (1926), 136 L T3815 
Mentd. Weiall ¢. Runciman (1916), 85 L. J. 
Kk. B. 1187; Manbre Saccharine Co. v. Corn 
Products Co., [1910] 1 AK. L. 1983 Gould v. 
S. ko & C. Ry. Co., [1920] 2 Ik. B. 186; 
Johnson v. Taylor, [L920] .A. C. 1443; Wilson, 
Holgate v. Belgian Grain & Produce Co., 
j192u0} 2 K. B. 13; Diamond Alkah Mxport 


Asp. M. I. ©. 400; 21 Com. Cas, 45, IL. 1.3 
affg. S.C. sub nom. REDERD AKT. TRANS- 
ATLANTIC 0. DRUGHORKN, [19IS] 1 Ik. LB. 304, 
C. A. 

Annotation :-—-Oonsd. Ailadue $ S. Co ov. McKelvie, [1922 


1k. B. O18. 
2610. Add. Annotation: ts fo (2) Refd. Keen v. 
19. 


Mear (1920), 124 1. TT. 


2613. Add. Annofation: Retd. Wilson ov. United Corpn. v. Bourgevis, [1921] 3 K. B. 443; 
Counties Bank, [1020] A. C. 102. Finn v. Shelton Iron, Steel & Coal Co. (1924), 

2620. Add. Annolatton: Refd. Ariadne S8.S. Co. 131 L. TP. 213; Reape International Sank 
vr. MeWelvie, [1922] 1 Nh. B. O18. ing Corpn, [1927] A old. 

2634. Before this case, after ‘ Sce, now, Billy of 2695. .1dd. .tnnolations: 2148 to (1) Overd. Univer- 
Hvchange Act, 1552 (c. 61), 5. 26,”" add ‘ &, sal Steam Navigation Co. v. McKelvic, [1923] 
generally, Bins oF IEXCHANGR, Vol. VI., A. OC. 4925 Generally, Refd. Kimber Coal Co. 


pp. b12-114.” i ew. Stone & Rolfe, [1926] A. C. £14. 


PART xX. SECT. paform contiact,J— Deits, ucting on 

B. behhalt of a foreign shipowner, Who pro- 
posed to establish ao service trom 
Haltax to Havana & other soutbern 


countant for transfer of the shares 
or repavinent of the priee deft. dented 
hiabilitv, averting that lis postition im 


1, SUB-SECT. 1. — 
(co) an. 


1 Where a contract is 


sto bv oan agent om his own 
nate A the terms thereof clearly 
mndicate porsanal brability the agent 
In peronally bound by the contract, 
reycuidless ot dis intention, unless it 
cap be shown by extrinsiw evidences 
thut there was an express agreement 
that the agent should not be liable & 
that Che contract rendeung hin able 
was so draws by miustake CURRED t. 
Roman MUNICIPALIDY oO» Waa bporp, 
No. 280, & LASHER, fI9TS) PW. WOR. 


315; 30 DL. R 5163 li sash. L R. , 
sm. ——-— Sake of shares J- An in- 
veator purchased fronr oa chartcred 


accountant 150 shares tna co., paid the 
priac therctor, & received froin the char- 
tered accountant a reecipt, which ac- 
know ledged pay ment of the price of 160 
shares & concluded with those words: 
“the Gansfer for which will be sent 
rou for signature im due course,” 
nan action at the instance of the 
purchaser against the chartered ac- 


the transaction was merely that of an 
agent for aie disclosed = principal .— 
Held: on the terns of the receipt 
deft) war personally lable to mnple- 
ment the contract of sale, & it was 
incompetent for him to adducc parol 
evidence to show, in contradiction of 
its terms, that he was merely an agent. 
—LINDSAY wv. CRAIQ, 11919) S.C. 189 5 

56 Se L RR. V3; (1918) 28. L. NT. 321. 

—SCOT. 


PART X. SECT. 1, SUB-SECT. 2.— 


.J-—A clanse In a 
ee cene under scal Aenea apo to 
bind a person as principa) of one of 


the parties, cannot so bind him where 
the deed was not caccuted by him 
or executed in his name.—BaTrL1 
CREEK TOASTED CORN FLAKE CO. @. 
KFLIOGaG Toastrp CORN FLAKE CoO., 
[19237 4 TD. L. R. 543.—CAN. 


PART X. SECT. 1, SUB-SECT. 4.-— 


an. Faure of forewn principal to 
68 


a et 


ports, contracted in then own name 
with pitt to provide Space on the stap 
for w shipment of timber to be carried 
from Halitux to Buenos Ayres. The 
Proposed selvico Was abandoned by 
the shipowner, 60 that the contract 
ecutered into by defts. could uot be 
pertormed .-—-/feld there having been 
failure on defts.” part to disclose that 
they were merely acting in the capacity 
of agents tor a foragu priucipal, they 

were liable to pitf for dumages result- 
ing from cancellation of the plup’s 
sailing. SHLP inp & Morss LUMBER 


Co. INCORPORATED tv. Marucre (1. HL) 
& son, 11926) 2°D. lL. KR. 45753 5s 
Ns. Ai. 4166. - CAN. 


PART X. SECT. 1, SUB-SECT. 5. 


2712 ii. ~—— On behalf of unincor- 
porated body.)}—An othoer of a brother- 
hood lodge, an unincorporated body, 
who as such officer op behalf of the 
lodge borrows money & signs docu- 


2726. Add. Annotations :—As to (2) Refd. Public 92759. 


Works Comrs. v. Pontypridd Masonic Hall 
Co., [1920] 2 K. B. 233. Generally, Retd. 
Rowland v. Air Council (1923), 39 T. L. BR. 
228. 

9727. Add. Annolations :—-Refd. Public ee 
somrs. v. Pontypridd Masonic Hall ace 
[1920] 2 K. B. 238 Mentd. Mackenzie- 
Kennedy v. Air Council, [1927);2 K B.517  ' 

2728. Add. Annotation :~ Mentd. Public Works 
Comrs. v. Pontypridd Masonic Lal) Co., 


[1920] 2 K. B. 238. 
2729. Add. Annotation :—Folld. Hosier v. Derby 
(Karl), [1918] 2 K. B. 671. | 


2731. Add. Annotation :— Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 


2733a. For declaration as to meaning of con- 
tract.|—By a contract made between pitfs. 
& the Secretary ot State for War the Secretary 
of State hired trom pltfs. a steam engine & 
hay press upon the terms that the engine 
should be used only for the purpose of work- 
ing the press. Pltfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 





Vol. I.—Agency. Cases 2726- 2807. 


Add. Annotation :—Refd. Edwards v. Porter, 


McNeall v. Hawes, [1923] 2 K. B. 538. 
2753. Citations: 





For “ P. C.’? read ‘f TT. Tu.” 


{dd. Annotation: Mentd. Rutly-Arnell, ete., 
Cow ue R., [1922] | KR. B. 599, 


2753a. ——— Sale of goods— Principal not entitled 


to sell.]—W here an agent purports to mako 
a contract for a principal to buy goods, 
whether ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 
of his principal, he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an unknown man. 
But this presumption does not exist where a 
specific chattel is su sold, it being impossible 
{o suppose that a purchaser would impose or 
an agent accept such a liability. Brnron v. 
CAMPBELL, PARKER & (Co., [1925] 2 Ke” 
AIO; O1 1. J. IK. B. 881s 131 L. TP. 60; 89 
J.P. 187; 41 TT. 1. R. 662 5 69 Sol. Jo. 842, 
p.C, 


2757. Add. Annotation : —.18 to (1) Consd. idwards 


v. Porter (1921). 41 TR. I. 2. 57. 


that office, alleging that deft. had im- | 2761. Add. Annotation : ~As to (3) Retd. Edwards 


properly used the engine for other than the 
specified purpuses, & claiming a declaration 
that pltfs. were entitled to compensation 
for the improper use of the engine, & certain 
other declarations as to the construction & 
meaning of the contract :— Held: the action 
was not maintainable. It could no more he 
brought against a servant of the Crown tor 
a declaration as to what the contract meant 


2. Porter, MceNeall ev. dlawes, [Eble] 2 K. BG. 
538. 


2763. Add. Annotations: Asto (1) Refd. Kdwards 


ve Porter, McNeall ev. Hawes, [1928] 2 K. OB. 
5383 Mdwards v. Porter (1921), HT. la. R. 
57. <As to (2) Refd. Ne Waingfields, [192317 2 
K. B. 112. 


2769. Add. Cifafion :—13 Asp. M. LL. C. 468. 


than for substantive relief upon the contract , 2777. Add. Annotation: - Consd.  Mdwaids — ». 


itself.— TIosrer BROTHERS v. DieRrBY (AR), 
f1918]2 K.B. 671; 871. J. K. B. 1000; 119 
I.. TT. 351 > or bs. dy: Tt. 477, (C. A. | 


2734. Add. Annotation :— Consd. R.v. Income Tax 92780. Add. 


Special Purposes Comrs., Av p. Dr. Barnado’s 
Homes Nationa! Incorporated Assocp., [1920] 


Porter, MceNeall ». Hawes, [1928] 2 K. B. 538. 


2778. Add. Annotation: Mentd. Brandon © v. 


Michelham (1919), 35 T. LL. R. 617. 


Annotahon: Consd. Mdwards  v 
Porter (19021), 4) T. U.. 18. 57. 


1K. B. 26. | 2786. Add. Annotation ¢-—CGencrally, Mentd. Sun 








2742a. On order of secretary of mess : 
committee.|—LASCELLES v. RAaTHBUN, No: 
“Oda, ante. 

2748. Add. Annolation :—Consd. Edwards v. 
Porter (1924), 11 T. LL. 1. 57. 

2749. Add. Annotations :-—Consd. Edwards v. 
Porter. MeNeall v. Hawes, [1923] 2 K. bB. 
538; Ikdwards v. Porter (1921), 41 T. L. RR. 


| 
| 


57. 
2751. Add. Annotation :- Refd. Kkdwards v. Porter, 
McNeall 7. Hawes, [1923] 2 K. B. 538s. | 


ments purporting to obligate it to he had authority to accept the draft 
repayment, is personally lable for tor that eco, & not having any such 


wwe 


Soc. v. Western Suburban & Tlarrow 
Road Bidg. Soc., [1920] 2 Ch. P14. 


2788. Add. Annotation : — Refd. Snuth ov. Bushell, 


Buskell v. Smith & G.W.Ry., [LOO] 2 WK. B. 
362. 


2795. Add. Annotations: Refd. Kdwards — eo. 


Porter, McNeall ve HIawes, [P9235] 2 BK. OB. 
5353; Mdwards v. Porter (1921), 41 T. LX. 
57. 


2807. Add. Annotation : ~- Refd. Holt v. Markham, 


[1923] 1 K. BB 50f. 


beHeved deft ’s reprosentation that he 
had authority, though M must appear 


repayment, having contracted for a authority, he was versonally lable | that he actcd in reliance upon it 


principal who bad no cxistence in law, fot the ammount of the draft & the costs rv Brown, (1923) V. L KR fio 
-~FInLaAs v. BLach, (1921) 2 WOW. RR. & expenses incurred by pltf in en- ~AUS. 
907.—CAN. dcavouring to collect same from H. 


sp. Billoferchange acccpted— In name 
of non-existent company.) — Deft. a 


& warranted to pltf. that H AS Co, 


wv. HATrIRLD (1920), 48 
Lf" —_— 
meimnber of a firm, H & &., represented 58D L Ro 136 — CAN. 


Er aN 


BseS8 HR see ww ee ep Ow wow 7.—B. 


276561. Thud party in error as to 
actual acope of aaant’sa authority. \— 


“bh nr “Ts, 


Doft , ak agent of absentce landlords, 
Ltd, were an ineorporated co & that PART X. SECT. 1, SUB-SECT. 7.—A. 


he was authorised by it to accept a 2748 v. 





J—In 


, instructed pits, a solr., to distrain for 


action fot rent on ceertam goods <A clan Was 


bill of eachange as its agent He breach of warranty of authority, the = made to the goods by a chattel mtgee, 
accepted a draft iu the name of the cause of action 18 the Treach of the Whose rurht way contested by pltf. 
co & pitf, upon the faith of such = eapressor!{mphed promise ofthe person under instructions from deft., whose 
assertion & warranty discounted the who assumes to act as agent that he authority for such proceedings was 


draft. H. & s. Co, Ltd., were not | has authoritv so 


deft., by his acceptance of the draft 
in the name of a non-existing corpn., 
warranted & represented that there 


into the contract. 


to act, the con- | later repn hated by the Jandlords :— 
then apn a incorporated co. —leld* sideration necessary 


make that | Held+ pltf could recover from deft. 


promise binding being found {fn the his costs of the interpleader procced- 
action of the other party in entennmg  inge upon a warranty of authority.— 
Pitf, in eueh an CUNLIFFE». PLANTA, [1920}3W W BR. 


was such a corpn. in cxistence & that action ueed not establish that he $us; 54D. l. R.196.—CAN. 


Cases 2812—20438. ENGLISH AND Empire Digest SUPPLEMENT. 


2812. Add. Annotation :—As to (2) Refd. Archangel 
Saw Mills v. Baring & A.-G., Steam Saw Mills 
v. Baring & A.-G. (1921), 37 T. lL. R. 857. 

2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.]—In 1917 
pitfs., under licence from the Russian 
Imperial Govt. exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the purchase- 
money received by them for the timber to 
deft. bankers tor the credit of the Russian 
Govt. They then became entitled to receive 
from the Govt. in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1017, the Imperial Govt. was over- 
thrown by a revolution, & was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dec. 13, forcibly dissolved the 
Constituent Assembly & established a Soviet 
Republic. VPitfs. having received no roubles 
in Itussia, brought actions against the 
bankers to recover two sums of money, one 
of which was pe to them by pltts. in the 
second action before Nov. 7, & the other by 
pitfs. in the first action on Nov. 9, at which 
date they did not know of the Bolshevist 
revolution. Pitfs. in both actions alleged 
that the bankers & the Russian Govt. were 
inerely trustees for them, & the money having 
boen paid under a contract, the consideration 
for which had entirely failed, they were 
entitled to recover. Pltfs. in the first action 
further contended that they had paid the 
money under a mistake of tact, & on that 
ground also they were entitled to recover it : 
—Held: (1) this money had been paid to the 


bank as agents for the Russian Govt., & the | 


et. would not order payment of it in the 
. ‘of that Govt. or its representatives ; 
(2) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pltfs. & an 


order of the ct. —Sream Saw Minus Co. v. | 


Banting BroTrurrs & Co., ARCHANGEL SAW 
Minis Co. v BARING BroruEmrs & Co., [1922] 
1} Oh. 244; 81 iL. J. Ch. 825; 126 L. T. 

403 5; 38'T. 1. RR. 200 3; 66 Sol. Jo. 170, C. A. 
2818. Add. Annotations :—Consd. Scottish Mectro- 
olitan Assce. v. Samuol, [1928] ] K. B. 348. 


efd. British American Continental Bank v. | 


l9916, 477 4 


British American Continental Bank v. British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 
riche Jones v. Waring & Gillow, [1926] A. O. 
2828. Add. Annotations :—Consd. Scottish Metro- 
politan Assce. v. Samuel, [1928] 1 K. B. 348. 
Refd. British American Continental Bank v. 
ane Bank for Foreign Trade, [1926] 1 K.B. 
28381. Add. Annotation :—Consd. Guaranty Trust 
ae of New York v. Hannay, [1918] 2 K. B. 
23. 


2834. Add. Annotation :—As to (1) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, (1926] 1 K. B. 328. 

2839. Add. Annolations :—Refd. Marshall Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 343. 
Mentd. Glamorgan County Council v. Glas- 
brook, [1924] 1 K. B. 870. 

2841. Add. Annotations :—Refd. Holt v. Markham, 
[1923] 1 K. B. 504; Jones vw. Waring & 
Gillow, [1926] A. C. 670. Mentd. Chilling- 
worth v. Esche, [1924] 1 Ch. 97. 

2866. Add. Annotation :—Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. 

2867. Add. Annotation :—Consd. R. v. Income Tax 
Special Purposes Comrs., £2 p. Dr. Barnado’s 
Hiomes National Incorporated Assocn., [1920] 
1K. B. 26. 

2888. Add. Annotations :—Consd. British American 
Continental] Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328; Jones v. Waring 
& Gillow, [1926] A. C. 670. 

2895. .{dd. Annotation: —Refd. Lawrence v. Hayes, 
[loz7]2K. 2.111. 

2899. Add. Annotation :—Refd. McCreagh v. Judd, 
[1923] W. N. 171. 


ndsedlanras 


v. Vanderpump (1920), 64 Sol. Jo. 324. 


2917. Add. Annotation :—Mentd. G. N. Ry. v. 
I. KE. P. Transport & Depository, [1922] 2 
K. B. 742. 

2924. Add. Annotation :—Refd. Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind Ooope v. Same, 
[1920] 2 K. B. 487. 

2926. Add. Annotation :—Consd. Weld-Blundell v. 
Stephens, (1920] A. C. 956. 


British Bank for Foreign Trade, [1926] 1 | 2940. Add. Annotations :—Refd. Underwood v. 


K. B. 32s. 

2826. Add. Annotations :—Apld. Admiralty Comrs. 
v. National Provincial & Union Bank of 
England (1922), 127 lL. T. 452. Distd. Steam 
Saw Mills Co. ». Baring, Archangel Saw Mills 
Co. v. Baring, [1922] | Ch. 244.  Consd. 


PART X. SECT. 1, SUB-SECT. 8, — 
A. (a). 


2808 fii. --—— Subject to ecial 
terma.)-—~—-UVlf. listed land with deftn. | 
for sale. Dofta. secured a prospective | 
purchager, receiving from finn $1,000 
BA gepoels & gave a reoeipt setting 
out the ter os of sale & coneludiu 
thus: “‘Money to be refunded if 
Gray Ratate fail to deliver aa per 
agrooment.”” The purchaser refused 
to complete :—Held: defta. in their 
reooipt undertook an obligation to the 
urchaser to hold the doposit on his 
ohalf, & pltf. could not recover the A. 
money {from dofts. as if it had been 
received by thom simply & solely on 
0. 





her — bohalf.—Gnray URC] ' 
W.W. Ro 545.—CAN, | 
2809 ia, —-~ ——— -~——.}—Where accordance wit 


a vendor has agreed to pay a com- 
mission to his agent & has agreed that | 
| the amount received by the agent ae 
a deposit from the purchaser should be 
retained by the agent to part payment 
of such commission & has given security 
| for the balance, the deposit must be 
treated as paid over to the vendor, & 
in an action for money had & received 
it is only from the vendor that it can 
be recovoered.— BRU 
Ina, [1918] 3 W. W. R. 546.—CAN. 


PART X. SECT. 1, SUB-SECT. 8.— , 
(b) ii. 


NSTKTTER 8. ZUSH- 


2828 v. -}—If a bank pays 
money on a forged cheque to an inno- | 
cent agent who at the time informs | 
the bank that he is an agent & not a 
principal, & who before discovery of 
| the forgery paye the money over in 

instructions received 


Bank of pri eee Same v. Barclays Bank, 
[1924] 1 K. B. 775; London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), $1 Com. Cas. 67. 


2943. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, (1925) 2 K. B. 612. 


from his principal, the bank caunot 
recover the amount from such agent.— 
; BANQUE D’HOCHELAGA v. MARSHALL, 
{1921} 2 W. W. R. 496; 31 Man. 
| L. R. 242.—CAN. 


PART X. SECT. 2, SUB-SECT. 2.— 
A. (b). 


2918 i. General rule. -—Where a third 
party has suffered loas or injury he 
has no right of action against an agent 
personally unievs the agent has been 
guilty of a wrong or a breach of trust.— 
WINTERMUTE v. MOULTON (1028), 65 
D. L. KR. 653.—CAN. 


20441. dgent holding apo for 
| principal—Absniute refus to true 


owner.}—A servant or t can be 
| sued for conversion of a chattel mtge. 


Vol. I. —Agency. Cases 2951 -3040a. 


2951. Add. Annotation :—Refd. Banbury v. Bank 2055. Add. Annofation :—Mentd. Glickeman v. 


of Montreal, [1918] A. ©. 626. 
2953. Add. Annotation :—~—Consd. 


Edwards ; 
Porter (1924), 41 T. L. R. 57. 7 


Part Xl—Duration and 


3012. Add. Annotation :—Mentd. Tamilton v. 
Caldwell (1919), 88 L. J. P. GC. ~~~ 

3014. Add. Annotation :—Refd. Payzu v. Saunders, 
[1919] 2 K. B. 581. 


3017. Add. Annotation :—Mentd. Edwards v. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 538, 


3025. Add. Annotation :—Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 


3027. Add. Annotation :—As to (1) Folld. Schostall 
v. Johnson (1919), 36 T. L. R. 75. 


3027a. Agent not interned.J—In Aug. 
1912, plitf., who was an Austrian subject 
residing ip this country, made with defts., 
who were sugar brokers in L., a contract 
whereby for three years he was to have a 
share of the commissions & profits on certain 
business introduced by him & was to assist 
in defts.’ general business in return for a 
share of the profits. War broke out between 
Kngland & Austria in Aug. 1914, but pltf. 
was exempted from internment & was 
allowed to travel between his house & defts.’ 
place of business. In Sept. 1914, defts. 
wrote to pltf. that in the circumstances the 
agreement was null & void, & gave him to 
understand that it was of no use for him to 
attompt to do business for them any longer. 
In an action for breach of the contract :— 
Held: the status of plitf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& pitf. was entitled to damages.— SCHOSTALL 
v. JOHNSON (1919), 36 T. L. R. 75. 

3028. Add. Citations :—affd., [1918] A. C. 2393 

87 L. J. K. B. 416; 118 L. T. 126; 34 
T. L. R. 206; 62 Sol. Jo. 290, H. L. 
Add. Annotations :—As to (1) Refd. Ertel 
Bieber v. Rio Tinto Co., [1918] A. C. 260. 
As to (2) Distd. Fried Krupp Akt. v. Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 304. Refd. 
Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 331; Rodriguez 
v. Speyer, [1919] A.C. 59. Generally, Mentd. 
fte Munster, (1920] 1 Ch. 268; Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Re Rush, Warre v. Rush, [1923] 1 Ch. 36. 

8029. Add. Annotations :—As to (2) Refd. Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 








claimed by pltf. from the master or 
principal, where the refusal by such 
lervant or agent to deliver {t to the 
Itf. {8 absolute.—ADVANCE RUMELY 
HRESHER CO., INCORPORATED vt. 
SERVICE, [1919] 2 W. W. R. 647; 
12 Sask. L. R. 294.—CAN. 
PART X. SECT. vila 2.— 
29501. IMisrepresentations — Reck- 
ess.}—Doft., as agent for the owner, 
induced pltf. to purchase a grocery 
business. Pit{. claimed damages from 
deft. on the und that he had induced 
her to purchase the business by mis- 
representations. The jury found that 
the representationg made were untrue, 


—~Held: the j 


they were 
induce, pltf. to 
Eas O ©. 


2965 vii. 





may revoke tho 


that they had been made by 
recklessly & without regard to their 
truth or falsehood, & that the 
induced pltf. to purchase the business : 
ury was justified in 
treating deft.'s statements as definite 
reprosentations & in concluding that 
made to induce, 
buy the businces.— 


ROOK 
N. Z. L. R. 428.—N.Z. 


PART XI. SECT. 2, SUB-SECT. 1.—A. 


-}—In 
house agent’s agreement the principal 

Fee hag eles f at 
any time before the agent has fully 


performed what ho wan anthorised to 
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Lancashire & General Assce., [1925] 2 K. B. 
593. 


Termination of Agency. 


[1918] 1 K. 3B. 831. Generally, Mentd. 
Rodriguez v. Speyer [1019] A. C. 59; Re 
Sutherland Duchess, Bechoff v. Bubna (1921), 
65 Sol. Jo. 513. 


3030. Add. Annotation :—Refd. Schostall v. John- 
son (1919), 36 T. I. BR. 75. 


3040a. |—By an underwriting contract 
dated Dec. 3, 1919, a syndicate agreed with 
a co. in consideration of a commission to 
subscribe for 150,000 of 350,000 shares to be 
offered to the public by a prospectus then 
about to be issued, & all allotments to the 
public were to be applied in reclief of the 
syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting Jotter appit. 
agreed with the syndicate to subscribe 
10,000 of the 150,000 shares underwritten 
by them & stated: ‘‘We now hand you 
application for the shares hereby under- 
written by us together with cheque tor £1,256, 
being deposit of 28. Ud. per share.”? The 
letter also provided that applt. was only to 
be allotted & pay for so many of the 10,000 
shares as should behis due proportion of the 
shares not taken up by the public, & that 
he was (0 receive a commission on the shares 
sub-underwritten by him. The letter also 
contained this clause : ‘S This contract & our 
‘ said application shall, notwithstanding any 
withdrawal on our part &/or any repudiation 
of our responsibility hereunder, or under 
the said application form, be sufficient to 
authorise & empower the directors to allot 
to us the akc ve-mentioned shares & enter 
our name in the register of members in 
respect thereof.’ Applt. did not in tact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub-underwriting 
Jetter, but he handed to the syndicate the 
letter together with his cheque tor £1,250 in 
their favour. On the issuc of the prospectus 
only 55,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name W& in the names of 
several sub-underwriters including applt. tor 
an allotment of the total amount of the shares 
which they were bound to take up & paid 
with their own cheque for the total amount 








deft. ; do.—TYNAN 1. A'’Baeckhir, [1923] 
V.L R. 412.—AUS. 

had | 2965 viii. }—-A contract of 
ageney can in the absence of a term, 
express or imphed to the oontrary, 
be terminated at a ae of una 
yaIty.—POLLARD v IBSON, ‘ 
& did 4 D” L. R. 354: 55 O;. L. Ry 4243 
varying 64 O. L. RR. 419.—CAN. 


PART XI. SECT. 8, SUB-SECT. 1. 

sp. Death of prinnpal—Power to con- 
wey land.) —Ileld: under & power of 
attorney executed by M., who died in 
1919, her attorney could execute a 
valid transfer of her land, after her 
death.—2te MCCARTY (1920), 83D. L. HR. 
249: 47 O. L. It. 285.—CAN. 





Horkins, [1918] 


an ordinary 


Dicest SUPPLEMENT. 


an interest which he 

the co. allotte withdraw.—Re 7, ae, fede Bary 1¢ 

proportion of the 10,000 shares under his PoLE’s CASE, [1920] 2 Ch. 34]; 89 i oie 

sub-underwiiting letter. On Dec. 22, applt. 544; 123 1. T. 786; 36 T. L. R 691 i: : ‘ 
wrote to the co. withdrawing his application Annotation :—Mentd. Re Groater Britain Tk — 

fo. shares, meaning his sub-underwriting ir p. Brockdorff (1920), 124 L. T. 104. Ce. Corn 

See, generally, COMPANIES, Vol. IX., pp. Is 


Cases 3040a— 3057. Nats AND Jimrmn 
of the application money. On the same day 
d to applt. 6,334, being his 


letter, but’ on Dec. 29 the co. sent bim the 
ct seq. 
3041. Add. Annotation :—Mentd. Prosperity ;. 


usual formal notice of the allotment to him 
On motion by applt. to 
Lloyds Bank (1923), 39 T. L. R. 372. 
Cheshire v. 


of 6,334 shares. 
rectify the register by removing his name 
therefrom as the holder of the 6,334 shares:— | 3057, Add. Annotations :—Refd. 

Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 3 K. B. 157. Mentd. Cohen v. 


Wild « the authority given by applt. to the 
ayndicate to apply for shares was a@ con- 
irrevocable authority coupled with Hill, [1922] 2 K. B. 37. 


dinuing & 1 


Notr.—The Act now in force in England is “ 
to as A. EI. Act, 1923. 


Vol. IL- Cases 4 --30a. 


AGRICULTURE. 


The Act repealed (inter alia) 


Owing to the statutory cxtensions in the law sinc 


new sub-sections have been added to Part V., Sect. ‘ 


Agricultural Holdings Act, 1923 (ec. 9),°? herein referred 


A. H. Act of 1908 (c. 28). 
‘© The original volume was published the following 


’ 
ar 


SuB-SECT. la.—COMPENSATION FOR INCREASED OR DIMINISHED VALUL or LlOLDING (sce p. T7, post). 
SUB-SECT. 3a.—COMPENSATION FOR ENFORCEMENT oF PROPER CULTIVATION (see p. TV, pos). 
SUB-SECT. 36.—-ASCERTAINMENT OF COMPENSATION (sce p. 80, post). 


Part |. -—Definitions. 


Add the following cross-reference :— ‘‘ Market garden.’*]—Sce Nos. 267b, 267c, post. 


Part Il—Commencement, Duration, and Termination of 
Agricultural Tenancy. 


19. 


24a. 


29a. 


Annotations - 


Add. Annotations : 
[1919] 1 Ch. 277; 
f1922]2 Kk. B. 95. 
Add. Annotation :——As to (2) Refd. Re Bebing- 
ton’s Tenancy, Bebington v. Wildman, 
[1921] 1 Ch. 559. 

Agriculture Act, 1920 (c. 76), s. 28—-To what 
tenancies applicable.|-—The above sect., which 
renders a notice to quit a holding invalid if 
it purports to determnine the tenancy before 
the expiration of twelve months from the 
end of the then current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to all contracts of tenaney in 
which a notice to quit is required to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 
party to determine it on six months’ notice 
at the end of the first seven or fourteen years 
of the term. A notice to quit includes a 
notice to determine the tenancy. EDEL v. 
DouTer, [19217 A.C. 383 93 TI. KB. 286 ; 
130 L. T. 3903; 40 T. LR. 8143 68 Sol. Jo. 
183, H. L. 

Termination of tenancy—Whether matter for 
arbitrator— Under Agricultural Holdings Act, 
1923 (c. 9), s. 16.)-—-A question whether a 
tenancy has terminated or not is not a 
‘question or difference arising out) of the 
termination of the tenancy ’’ within the above 
sect.—SIMPSON v. BATEY, [1924] 2 K. B. 666 ; 
931. 5.1K. B. 919; 131 L. T. 721; 68 Sol. Jo. 
704, C. A. 

Expld. k « Powell, Fa p. Cumden, [1925] 1 


ene — 22 — 


-Refd. Croft +. Blay, 
Simmons v. Crossley, 


—_——— 


K.B. 611. 
Refd. Harmon rv. Ridgway (1925), 1383 L. 7. 2ks. 


29b. S.P. Rov. POWELL, Erp. CAMDEN (MARQUIS), 


annotations: 
238. 


29d. S. P. TIARRISON v. Ripaway (1925), 1338 LL. Pb. 


Annotation: 


30a. Agricultural Land Sales (Restriction of Notices 


Consd. Lowther ». Clifford, [198271 1K. B o130. 


[1925], 1 K.B. 641; O11. J. RK. Be 4883 182 
LT. 766; 605. P. 64; d2bT. I. Ro 8773 23 
LG. R. 301, D.C. 


Annotations: —Consd. Lowther 7. Clifford, [1977] 1 KW. Bo E30. 
Retd. Harrison. Ridgway (1920), 188 1h. 'T. 268. 


29c. — - Whether condition precedent to arbitra- 


tion——Under Agricultural Holdings Act, 1923 
(c. 9), Ss. 16.J—The words “ arising out. of the 
termination of the tenancy of the holding ”’ 
in the above sect. apply to the whole of the 
preceding part of sub-sect. 1 of the sect., & 
the determination of the tenaney is a con- 
dition precedent to the right to demand the 
appointment ot anarbitrator.- -Ror. POWELL, 
Le p. CAMDEN (MARQUIS), [1925] 1 K.B. G41; 
9134.3. K. B. 4833 132 1. RT. 766. 89 8. 2. 
64; 41 TT. Ro. 2775 25 LG. Re. 3ot, D.C. 

Folld. Harrison o. Rudgway (1925), 133 L. 'P 


Consd. Lowthe ov. Clifford, [J927E 1 KB. 130. 


238 ; 23 1.G. R. 4384, DC. 
Consd. Lowther er Cdiftord, (1927) PK. BL SO 


to Quit) Act, 1919 (c. 63)- Application of 
Act.] -Sect. Lo of the above Act, rendering 
null & void notices to guilt in the event of 
sales, applies (1) where the sale 1s a sub-sale 
of an interest under a@ previous contract 5 
(2) to equitable as well as lecval owners ; 
(3) where notice is by one person & sale by 
another; (1) to the whole holding, although 


PART I. 


st. “* Market yarden.”—Not experi- 
mental bulb grow establishment.) 
—WATTLES v. HUNTER, (10927) S. C. 
310.—SCOT. 


PART II. SECT. 8, SUB-SECT. 2.—A. 


sv. Joint tenants in possesston ty tacit 
relocation-—Notice to terminate given by 
one tenanf.j--Two brothers were part- 
ners & joint tenants under a lease 
renewable by tacit relocation. The 
older brother, the active partner, gave 
notice in writing to the landlord that 
he intended to ‘leave the farm. Sub- 
sequently they declined to remove 
from the farm, on the ground that the 
notice being in the name of one of the 
joint tenants only, was insufficient to 
prevent renewal of the lease by tacit relo- 
cation :——Held: (1) the notice neces- 
sary, under A. H. (Scotland) Act, 1808 


| 


(c. 64),8 18 (1), to prevent tacit releca- 
tion, might be given by aduly authorised 
agent for the tenart: (2) a8 the evi- 
denee showed that the clder brother 
had suffeient authority to terminate 
the lease on behalf of the partners, the 
notice given by hom was cfteetual to 
prevent tacit relocation, although the 
fact that he was acting both for him- 
self & as agent for his brother did not 
appear er facie of the notice.—GRATAM 
v. SLIRLING, [1922] S.C. 90.—SCCT,. 


PART II. SECT. 3, SUB-SECT. 2.—B, 


sw. Statutory provisions—Contract- 
tng oul.}—Parties to a lense of agri- 
cultura) subjects cannot contract out 
of the statutory provislons with regard 
to notice of termination of the tenancy. 
—DvucGuip v. MurmmkaD, [1926] S. C. 


| 1078.—SCOT. 
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| 


PART HI. SECT. 3, SUB-SECT. 6. 


29ai. Veorminationoflenancy— Whether 
matter for artitrator Under tyreeultiarat 
Hloldungs (Scotland) ctef, 1925 (Ce. 10), 
a Jol sela not onc of the matters 
romulted to the exclusive  jusdic- 
tion of the arbitrator - DONALDSON’S 
HMoyertaAL (CBDINBURGIL) TRUSPLIS 9, 
TSsSLESMON LT, EO 2Z5)S.05 1095 aa appeal, 
L126) 5.0. (UL. L.) 64.—SCOT. 


sa. Lessor selling farm under power in 
hase—Purthaser put ut posscessin-— 
Sale not completed.)—Ileld : pitt. 
baving sold the farm, & put purchaser 
In possession to the Knowledge of deft., 
the fatter might conclude that oe 
had exerelsed the right to sell given 
the lessor under the lease & that 
his lca-c was therefore at an end 3 
pitt.» allowing the purchaser to with- 
draw from the agrcersent to purcharne 


Cases 30a—56a. 


.— ROBINSON v. 


the sale is only as to eee 
oO. ; 


Nessirr (1920), 64 Sol. 


maa gr enerauyy, Apprvd. Blay v. Dadswell, [1922] 1 
3. - 


K. 
30b. 


30c. 


80d. 


32. 


36. 


89. 


56a. 


did not affoct deft.’s rights or reinetato 


the 
W. 


W. R. 1081; 11 Sask 
42 D. L. R. 782.—CAN. 

ab. Contract for share 
provision aa lv duration. }—Deft. cropped 
pitf.'s land on shares in 1917, K in 


I 





Contract for sale after passing of Act— 
Notice by one person—Sale by another.]-— 
ROBINSON v. NEsBITT, No. 30a, anie. 


Sale requiring consent of several 
parties—-Consent of some parties given after 
assing of Act./—-A contract to sell to pltf. 
and under Church Building Act, 1839 (c. 49), 
was entered into before the passing of the 
Act of 1919, by several, but not all, of the 
persons whose consent was necessary to the 
Fale. At the time of the contract deft. was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon bim by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently joined in the con- 
veyance to plitf., which was executed after 
the passing of the Act of 1919 :—Held: the 








was entitled to possession. —Bnrooks v. BLoor 
(1020), 90 lu J. K. B. 6773 124 1. T. 316; 
86 T. I. KR. 826; 64 Sol. Jo. 685, D. C. 


Sale to tenant.]—(1) Sect. 1 of the 
above Act applies not only to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 76), 8s. 29 & 
sched. 1, are amending & not merely declara- 
tory, & are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act.—BLAyY v. 
DADSWELL, [1922] 1 K. B. 682; 91 L. J. WK. LB. 








Part IIl—Covenants and 


Add. Annotation :—Refd. Richmond v. Savill, 
[1926) 2 K. 33. 630. 


Add. Annotations :— Apld. Cheater v. Cater, 
{(19)8] 1 K. LB. 247. Mentd. Michael v. 
Phillips (1923), 180 L. J. 142; Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 ya: ne Ch. 620. 


Add. Annotations :—Refd. Horlick v. Scully, 


W227) 2 Ch. 150. Mentd. Lioyd-Jones v. 
Glark-Lloyd, [1919] 1 Ch. 424. 
—--—- -——-— Grass land laid down by tenant.]— 


By a tenancy agreement made in 1894 the 
trustees of an estate, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft. certain farm lands & house 
buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
of £48. The tenant covenanted to manage 
& cultivate the land in a husbandlike manner, 
& that he would not plough or otherwise 
break up ‘any grass land ’’ without the 
consent of the landlord. In the schedule to 


loase.-—- RINK 0. noe 1918) 2 


urming—No | 


1918 agreed to do so again. Pitt. was | 381; 48 D. L. R. 


30e. Agricultural Holdings 


eft. was entitled 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


739; 127 L. T. 6; 66 Sol. Jo. 489; 20 
L. G. R. 221; 86 J. P. Jo. 65, ©. A. 


Act, 1923 (c. 9)— 
Farm held under two landlords—Notice to 
quit given by both-——Contract for sale by 
one for part of farm.]—On May 20, 1912, T. 
let a farm to C. from year to year from 
Oct. 11, 1911, at an annual rent of £150. 
On Dec. 23, 1914, T. conveyed about half 
the farm to pltfs., subject to & with the 
bencfit of the tenancy agreement. T. died 
on Jan. 4,1919, & C. continued to pay the 
whole rent to her exors., as he had since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. Bya notice 
to quit dated Oct. 10, 1923, the agents of 
T.’s exors. & the agent of pltis. jointly gave 
C. notice to quit the whole holding on Oct. 11, 
1924. By an agreement dated Oct. 1, 1924, 
T.’s exors. agreed to sell their part of the farm 
to C., & if was conveyed to him on Apr. 17, 
1925. C. refused to give up possession to 
pitfis. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 


an action for a declaration that the notice 
to quit was effective, & to recover possession 
of their land :—J/eld: as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 26 of the above 
Act did not apply; the tenancy had been 
duly determined as regards pltfs.’ land, & 
plitfs. were entitled to the declaration which 
they asked & to an order for possession of 
their Jand.—-RocngstER & CHATHAM JOINT 
SEWERAGE BOARD v, CLINCH, [1925] Ch. 753 ; 
05 L. J. Ch. 40; 134 L. T. 139. 





Customs of the Country. 


the agreement the premises were described 
as consisting of 130 acres 1 r. 31 p. of arable 
& & acres of grass laud. In 1898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass which had been arable at the commence- 
ment of his tenancy. In an action by piltf. 
to restrain him from so doing in breach of his 
covenants an interim order was made grant- 
ing the injunction on the usual undertaking 
ns to damages. Deft. counterclaimed for 
damages by reason of the interim order :— 
Held: (1) on the true construction of the 
agreement, the covenant not to plough up 
any grass land was not restricted to the 8 
aeres of grass at the date of the demise but 
extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate In a husbandlike manner; (3) 
deft. had suffered no damage from the grant- 


trying to eell the land, as deft. knew, ; vrs 
& during the summer sold it. ‘ PART IIL. SECT. 2, SUB-SECT. 1 


{ 
- R. 2713 | had been fixed for deft. to give up . Cove 1 
; | aseeons- laa 4 so. Covenant to rid land of wwe 


> such occupation as was necessary 
to putin & harvest the cro 


s— —, Lyons, {1919] 3 W. W. R. Oe 
365.—C4™ { (1919) 2 W. W. R. 94.—CAN 
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No time 


f Ge 
Breach—kiNef from forfeiture. -—Rellef 
was granted due to exceptional weather 


for 1918. - conditions, etc.—WARNER ©. LINAHAN, 


ing of the interim 

JERVOISE v. Scutr, [1920] 1 Ch. 382; 89 

L. J. Ch. 218; 122 L. T. 581. 

Add. Annotations :—Consd. Cole v. Kelly, 

[1920] 2 K. B. 106. Mentd. Rye v. Purcell, 

[1926] 1 K. B. 446. 

For ‘‘ that relation existing between him & 

the other tenants in common” read ‘“ that 

relation not existing between him & the 

other tenants in common.”’ 

Add. Annotations :—Refd. Horlick tv. Scully, 

[1927] 2 Ch. 150. Mentd. Lloyd-Jones v. 

Clark-Tloyd, [1919] 1 Ch. 424. 

103. Add. Annotation :—Refd. Melzak v. Lilienfeld, 
{1926} Ch. 480. 


68. 


69. 


80. 


Jervoise v. Scutt, [1920] 1 Ch. 382. 


107a. S. P. AYLET v. Dopb (1741), 2 Atk. 238; 26 
BP RR. 547. 


Annotation :—Retd. Denton v. Richmond (1833), 3 Tyr. 630, | 


117. Add. Annotation :—Refd. Matthey v. Curling, 
{1922} 2 A. C. 180. 

117a. Grass land laid down by tenant.]— 
CLARKE-JERVOISE v. Scuttr, No. 56a, ante. 

125. Add. Annotations :—Mentd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Ielantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 

140. Add. Annotations :—Refd. Raikes v. Ogle, 
te . B. 576; Brakspear v. Barton, 

K. B. 88. 

147. Add. Annotation :—Generally, Mentd. Ariadne 
S.S. Co. v. McKelvie, [1922] 1 K. B. 518 





a= “ 


164a. Against sub-letting—Letting of grass keep | 


in last year of tenancy—Agistment.|— Where 
the tenant of a farm covenants not to underlet 
or permit any other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sule or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, i.e. growing herbage, of his pasture 
Jands for a definite period, is a breach of the 
covenant, although such sale or letting is in 


injunction.—CLARKE- | 


| 194. Add. Arnolalions : 


Vol. 1.—Agriculture. Cases 56a—226a. 


accordance with the usual practice of an 
outgoing tenant in that part of the country. 
Semble: agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant.—RIcHARDS v. DAVIES, [19231] 1 Ch. 
90; 89 L. J. Ch. GOL; 124 L. T. 238; 65 
Sol. Jo. 44. 


Sun-seor. 16.—OTHER Marrens (Vol. II., p. 28). 
Add the following case :— - 


106. Add. Annotation :—As to (1) Refd. Clarke- | 166a. Tenant to perform ‘‘ team-work °°’ for land- 
\ 


lord.|—An agreement for an agricultural 
lease contained a stipulation that the tenant 
should perform cach year for the landlord, 
‘“at tho rate of ono day’s team-work with 
two horses & one proper person for every 
£50 of rent when required, except at hay & 
corn harvest, without being paid for the 
same.”’ In ejectment for a forfeiture :— 
Held: (1) the work thus to be performed 
meant any work for which teatns are generally 
used, & therefore included drawing coals to 
B. Palace ; (2) the tenant was not. bound to 
supply acar or other vehicle for the purpose 
of the work.—-MarLBOROUGLL piles v. 

** S. 67; 3 New Rep. 


J. 
J.P. 5382; 12 W. RK. : 
178. Add. Annotation :-—Mentd. 
Savill, [1920] 2 K. BG. 530. 
175a. Agreement to pay interest on amount of 
incoming valuation & on quitting to leave 
equal value of tenant rights.;| field: not to 
create a personal debt to the lessor, but to 
enure for the benefit: of a subsequent land- 
Jord. ~WAGSTAFF v¢. CLINTON (1883), 1 Cab. 
& El. AY, 


Richmond 


Consd. Bradbury wo. 
Grimble (1920,, 1240.77. 189. Refd. Lowther 
v. Clifford (1926), 95 lL. J. K. 3B. 676. 


Part V.—Compensation. 


226. Add. Annotation :—Mentd. Re Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 143. 


226a. ——.J—-Where the tenant of a farm 





held on a verbal tenancy becomes bkpt., & | 








@ iii. 


fallauvine her 


an avarogive quantity of 
water being on the land :—feld reap. 








& to break land —Breach — 
Measure of dumages. |—The tneasure of 


the trustee, having centered into possessio 

of the farm, subsequently disclaims the 
tenancy, he is excluded from all benefit as 
well as liability thereunder, including the 
tenant-right or right to compensation under 


BARNETT, 


[1925] 8. CL Gz1. SCOT. 


PART II. SECT. 2, SUB-SECT. 3.—B. | ot es ie a Tei fe Ha AINA radeoi ae AY ea iter 8. 36 ve 
. il. R. 4523 a. J. HR, ; during the currency of the leasxso canno 

et. Dare gta alleged that } [1922] 1 W. W. R. 70. —CAN be referred to arbn., but falls to be 
bliss (preven ‘ TOU Sua | determined by the ct. in an ordinary 


was entitled to $133 damagesa.—HUNT 
an (1921), 67 D. L. 


eii. —-~— Or to crop—TFreach.}—-A 

lessee agreed each year cither to crop 
or summer-fallow every portion of the , 
dem premises brought under , 
cultivation. The lesseo failed to crop | 
{ 


cia ata fallowing & 


616.—CA 


ad. Miscro 
ages during 
— Agricultural 


or summer-fallow 30 acrosa brought 
under cultivation, owing to the land 
wviag, COVered with water. The lesaur 
gave evidence that a crop of green feed 
been grown on tho 30 | 
acres :—Held: if the lessee could | 
not, or did not choose to crop, he must 
summer-fallow; ‘‘ crop ”’ t the 
covenant in the lease included a green 


as 


damages is the value of the additional 
work necessary to 
breaking.— TOCHER  %. 
JOHNSON (1922), 68 D. I. JI 
32 Man. ve R. 356; (1922) 2 


PART IN. SECT. 2, SUB-SECT. 4. 
ing — Olam for dam- 
naney—flow determined. ] 
Holdings 
Act, 1923 (ce. 10), s. 15 (1), Ik, oxerpt 
ards disputes relating tu the con- 
atruction of the lease, applicable only 
disputes arising out of the termina- 
tion of the tenancy ; 
damages for miscropping made by a 


do the sumimner- 


PART Jil. SECT. 2, SUB-SECT. 16. 


se. Covenant to deliver to landlord 
share of crop or pay ts value—Option 
of ltenant--Time for crercising. }—The 
leysee of a farm agreed to deliver to 
the lessor a fixed share of the crops, 
or pay the value thercof, all crops to 
rginain the propercy of the lessor until 
the settlement of accounts at the 
termination of the contract :—-fleld : 
the time for the exercise of the option 
was upon the settlement of accounts 
when the contract was terminated.— 
Dicku: v. Spank (1021), 62 D. L. R. 
551.—CAN. 


t. 7T6B; 
W. W. RR. | 


(Scotland) 


& a claim for 


Cases 226a—255. 


custom of statute for unexhausted improve- | 


coming tenant to the landlord, to whom 
arrears of rent are due, the Jandlord is not 
bound to account for such payment.— Je 


B. & CO. RR. 76. 


229. Add. Annotations :— Refd. Bradshaw v7. Jird, 
1920) 3 K. 3. 1443 Dale vv. Watfield Chase 


Yorpn., [1922] 2 K. 13. 282. 


» BAAWW ELAS EA 


each year. 


into occupation 
Keb. 2, 1916. 


tion was agreed to. 


1921. 


Cause 


pleaded that pltfs.’ 


suit ’" :- 
deft. did) not) arise on Feb. 


deft. entered on the holding but) only on 


Keb. 11, 1918, when the 


PART V. SECT. 3, SUB-SECT. 1.--B. 


220 i. Purchaser.)- An estate was 
Bold with entry to the purehnser at 
Martinmas 1922, & on the same date 
no 6ONisting lease oof the lands 
terminated, & the tenant gave up 
yossONsion Less) than two months 
ater, he Intimated a claim for eom- 
pensation for tniprovements to the 
purchaser, & applicd to the Board of 
Agriculture, who appointed an arbiter: 
—Held> the “landlord " Hable to 
make payment of compensation to the 
tonant was the selling owner, in respect 
that. he alone was the “ landlord 
at the termination of the tenancy when 
the tenant quitted the holding & the 
Claim for compensation emerged, & 
the obligation ao incurred did nat 
transmit to the purchaser, & interdict 
against the arbn proceedings granted, 


—-WappninLn w. Howat, (1925) 8. ¢ 

481.—SCOT. 

PART’V. SECT. 3, SUB-SECT. 1. D. 
237 viia, ——-- -—— —-—.}—-Wherena 


landlord abstains from terminating oa 
tenancy, he gives no benefit to the 
tenant under s. 1 (2) (a) of the above 
Act where it is not proved that the 


tenancy war continued in considera- 


tion of the tenant executing the im- 
provement.—-MACKENZIF wv. NACGIL- 


JVIGP RISD IGN LAL EV 


J. Ch. 215; [1925] 


VU ESWESU WR? UUIRABG to repay com- 
pensation paid by landlord—<Action by land- 
lord on agreement—-When cause of action ' 
arises.|—By an agreement. dated Dec. 24, | 
1915, made under seal, pltfs. let to deft. a 
small-holding from year to year from Feb. 2, 
1916, at a rent of £132 10s. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
The tenant agreed ‘to pay on 
entry any allowance or compensation which 
may be due from the council to the out gomg 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part. V1.) Deft. entered 
of the small-holding 
At. that date the amount of 
the compensation payable to the outgoing 
tenant had not. been fixed, & it was not until 
Feb. 11, 1918, that the amount. of compensa- 
It. was then agreed that | 
the council should pay the outgoing tenant 
L£30 17s. Od., & that sum was paid by the 
council to the outgoing tenant on Mar. 17, 
On Jan. 13, 1923, pltf. council brought 
an action in the county ct. claiming to 
recover from deft. the sum of £30 17s. Gd. 
under the agreement of Dec. 24, 1915. 
of action 
arisen on Keb, 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not) brought ‘ within = six 
years next. after the cause of such action or 
Held: pitfs. cause of action against 


Ik B. 269. 


| 232. 


Duveen, 


Ietting. 


on 


299, C. A. 
239. 


Deft. 
had 


252. 


255. Add. 


6) 
os 


1916, when , F192] 2 


CHESHIRE CouNnTy CouNcIL v. 
(1923), 130 L. T. 123; 21 L. G. BR. 624. 
Annotation —Refd. Cayzer, Irvine v. Board .of Trade, [1927] 


Add. Annotation :—Consd. Re TRussell 

Harding (1922), 128 L. T. 476. 

233. Add. Annotations :—Refd. 

[1923] 
Bowling v. Camp (1922), 128 L. T. 342; Ingle 
v. arrand, [1927] A. C. 417. 

| 234. Add. Annotation :—Generally, Mentd. Premier 

Dairies v. Garlick, [1920] 2 Ch. 17. 


237a. Agricultural Holdings Act, 1908, s. 1 (1)— 
Improvements required to be made under 
tenancy agreement—Agreement made before 
January 1, 1921.]—A contract of tenancy 
made in 1906 for a term of fifteen years 
contained an agreement by the tenant to 

lant half the land with fruit trees & fruit 
yushes within the first four years, & the rest 
with fruit. trees within the first ten years of 

The tenant planted trees & bushes 

in accordance with the agreement. 

end of the tenancy he claimed compensation 
for the improvement thus made :—Held: he 

was not entitled to compensation, the im- 

provement being one which he was required 

to make by the terms of his tenancy & the 
contract of tenancy having been made before 

Jan. 1, 1921.—FIvcKEtr, v. SAINTEY, [1923] 

1K. 8B. 150; 92 1. J. WK. B. 813; 128 J. T. 


amount of the 
LIVRAY, [MVP S.C. 722 OS Seal LR. 
S88 —- SCOT. 
O87 ix. —— «= Tenant lawina down 
et Ore preranegr fd PFC teres } a ase ace a peqae aans 
arbiter fimds that im davang dows 


temporary pasture the tenant is com- 
plying with the rules of good husbandry, 
Which he was bound to abserve, does 


not opreelude hind from also finding: 
that the temporary pasture is oon 


tmprovement for whieh the tenant is 
entitled to) compensation under the 
nhowe Act — WACKENZID wt. MACGIt: 
aavtAY, hs Soc. 7225 58 S.L. AR. 
48S8S.— SCOT. 


PART V. SECT. 8, SUB-SECT. 1.- G. 

sf. Agrieulttaal Tlaldings (Seatland) 
afct, THOS (eo. Gb) —Sufiereney of notice.) 
-——~A tenant who has, before the 
determination of his tenancy, made it 
Clear to the landlord that he proposes 
to claim for unexhausted manures & 
feeding stuffs, but without furnish- 
ing the particulars or amaunts, has 
sutliciently complied with o. 6 (2) of 
the above Act - ROGER «. HuUTCIE- 
BON, {1922} 8 C. (HL. Ja) 140, 1TU.— 
SCOT. 


PART V. SECT. 3, SUB-SECT. 1.-~ 
H. (b). 


se. What questions arbitrator may 


| itlemwal:— Tield : 
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compensation was ascertained by. agreement 
an a au. 4s -~ ae RP 


Hopiey 


& 


Re Masters & 
2 K. B. 729. Mentd. 


At the 


Add. Annotation :—As to (2) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

242a. Agricultural Holdings Act, 1908—Attempted 
exclusion of statutory compensation.|—Jic 
MASTERS & DUVEEN, No. 267a, post. 

Add. Annotation :—Mentd. Re Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 143. 

Annotations :— Consd. 
Crowle, [1921] 5 NK. B. 243 5 Smythe vr. Wiles, 
K. 
Parochial Church Council ve. London Diocese 
(Chancellor), [1923] P. 38. 


Simpson tv. 


13. 66. Refd. St. Magnus, etc., 


Mentd. Hunter 


dctermine— Termination of tenancy— 
etorecultural TToldings (Seotland) Aef, 
To2o0 (ce. 10), 8 10.J—In a note of sus- 


landlords of a farm, craving the ct. to 
interdict proceedings in an arbn. under 
the above Act upon a claiin by the 
tenant, who had vacated the farm 
in favour of a new occupier, for com- 
pensation for improvements, the com- 
platen mamtained that the tenancy 
mad not termnpated, & that the appoint- 
ment of an arbiter under the Act 7 - 
the question of the 
claimant's title to present a claim was 
not one of the matters remitted by the 
Act to the exclusive jurisdiction of the 
arbiter, but was a question preeedent 
to the existence of a statutory claim, & 
the et. had jumsdiction to entertain 
the action of interdict.—DONALDSON’S 
Hospirw, (Fnrwrnrnean) TTricetre ra es 
Ess iFMON' 

peed, [V926 


sk. Form of arbitralton— Arbitration 
befuccn outgoing ds incomung tenants— 
Agniculhuval Holdings (Scotland) 4ct, 
190s (c. 64).}+——There is nothing illegal 
in the outgoing & incoming tenants 
entering into an agreement for a 
common law arbu.— ROGER «. HUTCHE- 


' gow, [1922] S&S. C. CH. LL.) 140, 170.— 
SC 


v. Stadtishe Hochseefischerei Gemei 


Gesellschaft (1925), 133 L. 'T. 4gs eee 


259. Add. Annotations :—Apld. Bradshaw v. Air 


Council, [1926] Ch. 329. Refd. lllesmere Vv. 
a R. matory er 88 L. J. K. B. 337; 

aynes v. idge Colliery Co. (1923), 18 
L. T. 282. pen re 


264. After this case add as follows :— 


See, further, Sect. 3, sub-sect. 3b, post. 


SUB-SECT. la.—COMPENSATION FoR INCREASED 


OR DIMINISHED VALUE OF HoLpING. 


A. Compensation to Tenant. 
See A. H. Act, 1923, s. 9. 


B. Compensation to Landlord. 
See A. IT. Act, 1923, s. 10. 


264a. Notice of claim—Time for giving—Agricul- 


ture Act, 1920 (c. 76).J—HWeld : the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for decterioration under the 
sect. if he gave a notice before the termination 
of the tenancy & not otherwise; but if he 
had a right under contract to Claim: for 
deterioration apart from the sect., nothing 
in the sect. should interfere with that right. 
A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, af an agreement in writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Feb. 2, 1022. 
The tenant gave up possession of the land 
except the boozy pasture, the tenaney ot 


Which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1022, the 


Jandlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly comiitted or permitted by the 
tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land & dirty 
land :-- Held: (1) the landlord’s clann was 
not barred by sect. 19 of the above Act; 
(2) the boozy pasture & the rest of the farm 
were held under one contract of tenancy ; 
the contract did not finally cease under 
sect. 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy, & the landlord’s notice was 
therefore in time.—e ARDEN & Retrnn, 
[1923] 2 K. B. 8653 130 1.7. 513 sub non. 
ARDEN v. Rurrer, 92 L. J. K. B. 804, C. A. 








eae 


ee ee ee 


265b. - 


Annotutions -— 1s fo (1) Expld. 
2 K. ite Th, 
GVorpn., FIYZ2) 2 Is. 
93 lL. J. KK. Be Tbe. 


265c. 


Vol. I1.—Agriculture. Cases 255-—265c. 





Right to compensation—Tenant holding 
over after notice to quit.]|—A tenancy was de- 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation :—Held : 
the tenant, from the date when his notice 
expired, was not holding under a contract of 
tenaney, & the land which he persisted in 
occupying unlawfully was not a_ holding 
within sect. 11 of the above Act, & he, 
therefore, was not within the benefit of the 
Act. CAVE v. Paak (1923), 67 Sol. Jo. 659, 
CLA 


Liability to pay compensation—‘‘ Land- 
lord ’’—-Purchaser entitled to rents —Purchase 
not completed till after claim.]-—Certain land- 
owners let a farm to tenants. In 1917 thoy 
gave notice to the tenants to quit at Michael- 
mas, IVI, with a view to the sale of the farm. 
In Oct. 1917, they agreed to sell the farm to 
a purchaser. On July 5, 1918, the tenants 
gave to the purchaser, who was then entilled 
to the rents & profits, notice in writing under 
seet. 1 (1) of the Act of 191-4 of their in- 
fention to chum compensation iu terms of 
sect. Tl of the Act. of 1908. On July 18, 
GIS, the sale of the farm was completed :— 
Held : (1) the purchaser was the “ landlord a 
within the Acts; (2) the notice of intention 
{o claim compensation was rightly given to 
him: (3) he was liable to pay compensation. 
—BBrapsnaw v. Birp, (1020) 38 KK. Be. 144; 
90 1. J. IN. B. 2215 123 1. TT. 708, C. A. 


Lachurds ev. Prysa, (E27) 
Crone i Consd. Joule vr. Hatfleld Chase 


3% Bows Tombs v. 'Turvey (1923), 








-—-— Person entitled to rents at 
end of tenancy./—(1) Where the tenant of an 
agricultural holding, who has been dusturhed 
in his tenancy, becomes entitled under 
sect Tl of the above Act to compensation 
for loss in connection with the sale or removal 
of lus househola goods, implements, or ptock 
on the condition, amony others, of giving to 
the Jandford a reasoneble opportunity of 
minaking a valuation of sueh goods, ete., the 
guestion whether he bas given such a reason- 
able opportunity is in each case a question 
of fact depending on the eircumstances. The 
mere lapse of an interval of several mont his 
between notuce of intention to claim = com- 
pensation & sale or removal i not of itself 
sufficient to satisfy the condition 

(2) Where the tenant of an agricultural 
holding has given notice to his landlord under 
sect. 11, proviso ()), of his intention to claim 
comnpensation for disturbance, & the landlord 
before the appoint mont of an arbitrator under 
that sect. assigns the reversion, the person 


sei laureate -.{s ty (1) Refd. Lowther e Chfiord, (1927) 1 
257 ii. core me me J Charges 


for preparing & adjusting a special 
case fall to be dealt with by the 
arbiter. — THOMSON ot. GALLOWAY, 
[1919] S. C GIL; 56 Se. L. R. 52), 
—SCOT 


PART V. SECT. 3, SUB-SECT. 2. 


sk. Agricultural Jloldings (Scotland) 
Act, 1908 (ce. 641) —H hat questions arbe- 
trator must de terinine.J—Under «. 10 of 
the above Act it falls to the arhiter 
te determine questions connected with 
the tine & vahdity of notices to quit 
& notices to claun compensation, -- 
CowpRAY wv. FERRIES, [1919] S.C. 
(H. L.) 27.—SCOT. 


sm. .Igriculture Act, 1920 (c. 76), 6 10 
—Claim exceeding one year’s rent— 
Dama proved less than one ycur’s 
rent) -Held. the tenant was etill 
entitled to one years rent —M‘Hana 
v. SPLURS, [1924] S.C. 272.-- SCOT. 


gn. -— — Loss from crror in vulualun 
of uayyoing gram erop.) Under the 
Jease of @ farm the landlord took over 
the wasgome crop of grain from = the 
Ontvoing tenant at fiurs prices, the 
quantity of the growing crop being 
ascertamed by arbn. After threshing 
it was found that the quantity had 
been underestimated by the arbiters. 
The outgoing tonant claimed, under 


77 


the above sect., a8 compensation for 
loss in connection with the sale of the 
Jatin produce, @ sum representing the 
difference between the price he had 
received & the price of the naetual 
quantity threshed :--//eld: the Joss 
Was not “ directly attnbutable to the 
quitting of the holding,’? but had 
arisen from an crror of the ar biters.- 
McGkkaork &. BOARD OF AGRICULLURL 
FOR SCOILAND, {L925] S.C. b613.-- 
SCOT. 


sp. .igricullural Holdings (Seollund) 
utcf, 1923 (e. 10), 8. 12 (6) -Itefusal of 
landlord to take over stock —Claum for lues 
on saic. )}—The tenant of a farm received 


Cases 2650—266i. 


who is liable to pay such compensation as 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, & the notice of intention to claim 
so given to the original Jandlord will enure 
for the benefit of the tenant as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for improvements, the 
commencement of the ‘‘ proceedings ’’ is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator.—DALB v. HATFIELD CHASE CORPN., 
[1922] 2 K, B. 282; 92 L. J. K. B. 287; 
128 L. T. 194; 87J. P.11; 20 L. G. R. 765, 


C. 
tions :—As to (2) Gonsd. Tombs v. Turvoy (1923), 98 


Annota 
J. K. B. 785. Refd. Richards v. Pryse, [1927] 2K. B. 


2606a. ——— Notice of claim—To whom given— 
Purchaser entitled to rents.}—BrapsHAW v. 
Bip, No. 265b, ante. 


268b. 











Landlord — Subsequent 
alienation of reversion.|—-DALE v. TATFIELD 
CnASE CorPn., No. 265c, ante. 


Reasonable opportunity of making 
valuation— What amounts to.J—DALE ». 
WATFIELD CHASE Corpn., No. 265c, ante. 


Commencement of ‘* proceedings ’’-— 
What amounts to.J—Date v. HatTrIELD 
Cuase Corpn., No. 265c, ante. 


266e. Agriculture Act, 1920 (c. 76)—Right to com- 
pensation---Withdrawal of notice to quit— 
What amounts to.]—In Sept. 1920, a land- 
lord gave to the tenant notice to quit his 
tenancy of a farm for which he was paying 
a yearly rental of £506 2s.) On Dee. 31. 1020, 
the landlord wrote to the tenant: ‘.] have 
received an offer of £670 per annum for your 
holding. If you choose to give me the same, 
you are most weleome to continue the 
tenancy ”’ :—J/eld : having rezard to sect. 10 
of the above Act, the letter of Dec. 31, 1920, 
did not constitute an offer in writing to with- 
draw the notice to quit within the proviso 
to sect. 10 (1) of that Act.c-ARe Pernerr & 
BENNETT-STANFORD, [1922] 2 K. B. 592; 
OLLI. K.B. 980; 128 b.1. 575 388 T.1. RR. 
819; sub nom. PERRETT v. BRENNETT- 
STANFORD, 66 Sol. Jo. 680, C. A. 
Ejectment proceedings following 
notice to quit.).—The landlord of a farm 
served on the tenant a notice to quit on 
Mar. 25, 1923. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but he quitted 
the lund, save as under the custom of the 
country, immediately after the expiry of the 
notice. Mjectment proceedings were linmughit 
by the landlord & judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
suct. 10 of the above Act :—Held: if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, &, there- 
fore, the tenant had quitted the farm in 
consequence of the notice to quit terminating 
the tenancy, & the tenant was accordingly 








266c. 


266d. 





266f. 


(eee om eeee 





notice to quit. Hav ing taken over “over. ‘In a claim fur com: nsation 
for the difference between Ph 


another farm: with a bound stock, ho 
wold his shoep at a displenishing sale, 


t 
the landlord refusing to take them ay 


rea : 
valuo :—Held : 


** going cuvnoern”’ 
the loas was directly | —SCOT. 
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entitled to compensation under sect. 10 of the 
i ee: v. ROSE (1928), 68 Sol. Jo. 420, 


266g. -———- Necessity for proof of loss or 
expense—-Entire holding in occupation of sub- 
tenants.|—The ‘effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect.; that on proof of 
that he is entitled as a minimum to one year’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
sub-sect. 6 & is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
quit & the holding was entirely in the occupa- 
tion of sub-tenants whose sub-tenancies 
terminated without notice on the termination 
of the lease, & the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding :—Held: he was not entitled to 
compensation for disturbance under sect. 10. 
—AGRICULTURE & FISHERIES MINISTER v. 
DEAN, [1924] 1 K. B. 8651; 93 L. J. K. B. 
374; 130 L. T. 709; 40 T. L. R. 285; 68 
Sol. Jo. 401, C. A. 

Annotation :-—Consd. Weatlake v. Page, [1926] 1 K. B. 298. 

266h. Notice of claim-—-Time for giving—- 
‘*‘Termination of tenancy ’’—Tenancy of 
different parts of holding expiring at different 
times.|—A landlord let a farm, according to 
the custom of the country, upon a yearly 
tenancy on the terms that the tenant should 
enter into occupation of the main portion of 
the Jand on Apr. 6, & of the farmhouse, farm 
buildings, & the remainder of the land on 
May 13, & that ‘‘on the termination of the 
tenancy ”’ he should give up possession of the 
different portions of the farm on the respective 
dates, there being one rent reserved for the 
whole farm :—Held: the ‘‘ termination of the 
tenancy ”’ for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrendered at the earlier 
date.—Semble: the proviso to sect. 18 (2) 
of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment of tenancy, under a new agreement.— 
SWINBURNE tv. ANDREWS, [1923] 2 K. B. 
483; 92 L. J. K. B. 889; 129 L. T. 650; 39 
T. L. R. 545; 67 Sol. Jo. 726, C. A. 

Br pciaton :—Consd. Re Arden & Rutter, [1923] 2 K. Bb. 
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Given under Act subsequently 
repealed—Necessity for notice under repealing 
Act.|—A tenant who had on Sept. 29, 1920, 
received notice to quit his farm on Sept. 29, 
1921, gave notice on Nov. 17, 1920, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
s. ll. That sect. was repealed by the Act 
of 1920, which came into force on Jan. I, 
1921, & by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of his intention to claim com- 

attributable to the quitting of the 


holding under the above s 


@ price ub-pect.— 
KESWICE v. WRIGHT, [1924] S. C. 766. 


738 


pensation under that sect. as required b 
sub-sect. 7 (b) thereof :—Held : noe having 

iven notice under sect. 10 of the Act of 1920, 

e had no right of claim under that sect., 
but his right of making a claim under A. H. 
Act, 1908, s. 11, was preserved by Interpreta- 
tion Act, 1888 (c. 63), s. 38, notwithstanding 
the repeal of acct. 11.—HAMILTON-GELL t. 
WHITE, (1922) 2 K. B. 422; 91 L. J. K. iB. 
875; 127 L. T. 728; 38 T. L. R. 829; 67 
Sol. Jo. 80, O. A. 


notation :—Consd. Briggs v. Drydon, Talbot v. Vickers, 
Antog5) 2 K. B. 667. ot wv. Vickers 


See, now, A. TH. Act, 1923, 8. 12. 


266}. Agricultural Holdings Act, 1923 (c. 9)—Right | 


to compensation—Refusal or failure to agree 
to arbitration.|—(1) A landlord of a holding 
gave the tenant notice to quit, & in the same 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
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RICHARDS v. PryseE, [1927] 2 K. B. 76; 96 
L. J. K. B. 743; 137 L. T. 170, C. A. 


SUB-SECT. 3a.—COMPENSATION FOR KHNFORCEMENT 


OF PROPER CULTIVATION. 


266m. Corn Production Act, 1917 (c. 46),s. 9 (9)— 


Who is person interested—Tenant.}]—(1) A 
notice to convert certain land into tillage, 
made under sub-sect. 1 of the above sect. & 
Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
Was in occupation. After the service of the 
notice the owner agreed to let the land to a 
tenant who entered into occupation & carried 
out the requirements of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 


fixed by arbn. The tenant did not agree to 
arbn. :—Held: the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as » matter of 
law, that in no case can the minimum com- 
pensation of one year’s rent provided by 
sect. 12 (6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 
possession of one of them. But the pro- 
visions of sect. 12 (8) have no application to 
a case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owner.—WESTLAKE v. PAGE, 
pela K. B. 299; 95 L. J. K. B. 456; 134 


r) eras 


of his having carried out the requirements 
of the notice, & the claim was referred to 
arbn. under the Act, & the arbitrator stated 
w case in which he asked the ct. certain 
questions :—Held: the tenant was a“ person 
who was interested in the land in respect of 
which the notice was served,’ within sub- 
sect. 9 of the above sect., inasmuch as he 
was interested at the time when the loss was 
alleged to have occurred ; & the tenant camo 
within the words of tho sub-sect. ‘ who 
sullers any joss by reason of the exercise of 
the powers conferred by this sect.,’’& was 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him, as he had ¢arricd out the requirements 
of the notice. 

(2) Two notices were served, each in respect 
of a different Held in a separate farm occupied 
by the same tenant :- Meld: in the circum- 
stances, the loss, if any, in respect of cach 
field should be assessed separately. 

(3) The tenant of certain Jand in respect 
of which a notice to plough hud been served 
under the Act sent in ow claim for compensa- 
tion on Sept. 28, 1918, for the year 1018, & 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claims had been sent in : 
—Held: the assessment should not be based 
on the loss, if any, in each year sepurately ; 
(BANKS, L.J.) the arbitrator should take 
the experience of the two years, setting off 
any profit in one year agamst any Joss in 
the other; (ScruTron & AKIN, J.J.) the 
whole eflect of the exercise of the powers 





266k. ——- Amount of compensation—Tenant 


holding two or more holdings.]/—WEsTLAkb 
v. PaGE, No. 266j, ante. 


Liability to pay compensation - ‘‘ Land- 
lord ’’—Agreement for sale--Whether pur- 
chaser entitled to rents.;— [In July, 1921, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase moncy in Oct. 1924. The agree- 
ment was subject to conditions of sale, by 
one of which the purchaser ugreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of the contract ; & 
it was further agrecd that ‘vall rents & 
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periodical outgoings’? should be ‘ appor- 
tioned up to the coumpletion,’’ & added to or 
deducted from the purchase money as the 
case mught require. On Sept. 238, 1024, 
notice was given to the tenants tu quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completed until Oct. 1925: -- 
Held: (1) “‘completion’’ in the condition 
of sale meant actual completion, & not the 
date named for completion; (2) on Sept. 29, 
1925, the vendor was the ‘ person entitled 
to receive the rents & profits’’ of the farm 
within sect. 57, & he, & not the purchaser, 
was the “landlord ”’ within sect. 12 & the 
person to pay compensation to the tenants.— 





266n. 


2660. 


conferred by the sect. had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 

Re Topp & Norru Riping or York- 
SHIRE AGRICULTURAL EXECUTIVE COMMITITE, 
{(19ZIJ 1K. B. 2813 OL. J. i. 1. 228; 124 
L. 7.107; 85 J.P.89; 18 LG. RR. 790, C. A. 


Separate notices as to parts of two farms 
— Occupied by one tenant-—-Method ot assess- 
ment.J—fe Topp & Norry Rimming oF 
YORKSHIKE AGRICULTURAL EXECUTIVE CoMm- 
MITT“E, No. 206m, ante. 


Separate claims by tenant for two 
successive years—Method of assessment.]— 








Re Topp & Norv RiIpInGc or YORKSHIRE 


ee ee 


mmerrenigeitet ee Mh ee eee ne eee ee 


PART V. SECT. 3, SUB-SECT. 3a. muintainable from opinion of shertff on | GQUAON wv. BOARD OF AGRICULTURE, 
st. Agricultural Holdings (Scotland) case stated—Cluim under Corn Produc- 1921) & C. 103; 58 Bo. L. R. 96.— 
Act, 1908 (c. 64)}—Appeal—Hhether | tton Act, 1917 (c. 46).}—JOHNBON-FER- | 8 
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AGRICULTURAL EXECUTIVE COMMITTEE, No. 
266m, ante. 

266p. ——— Award-——Jurisdiction of court to remit 
— Award bad on face for ambiguity or un- 
certainty.|— In un arbn. for the purpose of 
awarding compensation under the above 
Act, the High Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11, 
sub-sect. J, of the abeve Act, it is provided 
that arbns. thereunder shall be in accordance 
with A. TI. Act, 1908, Sched. 2, which excludes 
Arbitration Act, 18890.—Murnay v. DALTON 
(1920), 90 f. J. K. B. 401; 124 L. T. 762; 
37 T. 1. R. 2343; 65 Sol. Jo. 155, D. C. 

Annotation: Refd. Rc Jones & Carter, [1922] 2 Ch. 599. 
Contro] of food in wartime generally, see 
Foop & Druas, Vol. XXV., pp. 132 ef seq. 


ASCERTAINMENT OF COMPENSA- 
NION. 

266q. In respect of what holdings compensation 
payable—Tenant sub-letting farmhouse.]— 
By an agreement of tenancy a landlord de- 
mised to the tenant a farm of 1,000 acres 
together with a farmhouse & some cottages. 
There was a provision that the tenant should 
us¢ the demised premises for farming pur- 
poses. The tenant subsequently, with the 
permission of the landlord, sub-let, the farm- 
house to a lady who used it as a house for 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. Li. Act, 1908 :—Held: 
the et. must have regard to the substance of 
what had been done; by the lease the hold- 
ing was an agricultural one, & the fact that 
the farmhouse had been let to a sub-tenant 
did not cause it} to cease to be a ‘ holding ”’ 
within the Act. te Russriy & TARbDING 
(19022), 128 I. TT. 176; O88 T. 1. RR. 92); 67 
Sol. Jo. 1238, C. A. 

Compensation for improvements—Under 
Agricultural Holdings Act, 1908.] — Sve 
original volume, p. 12. Nos. 230-232. 

266r. Notice of claim-—-To whom given- - Purchaser 
—-Taking subject to existing tenancies.|—— 
Applt. was the tenant of ans agricultural 
holding under a tenancy expiring on Sept. 29, 
1922. In May, 1922, the Jandlord con 
tracted to sell the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 20, r9v2. Phe completion in fact 
took place on Nov. 2. The contract of sale 
contamed a general condition that the rents, 
profits or possession of the property should 
be received or retained & the outgoings dis- 
charged by the vendor up to the time 
appointed for completion, & that current 
rents should be apportioned. By a special 
conntition it was provided that for the pur- 
pose of this) general condition any rent 


PART V. SECT. 3, SUB-SECT. 3b.  ! 


SUB-sSECT. 3b. 
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2668 i, Paurficulars of clatm  -Sufff- of the sheep xtoch 
cnc ~— Agricultural Moldings  CScot- 
land) Act, W238 (ce. 10), 8. 14 (2) ) - 


Bv oo letter, written on receipt of a 
notice froma the tenant of his intention 
to terminate his tenuaney of a sheep 
farm, the landlord intimated that he ! 
reserved his claim in respect of depletion 
of tho sheep stoek: & by a second 
letter, written within two months 
after the termination of the tenancy, 
in which he referred (to his former 


mined :~—Held : 


letter, he stated that only 51 per cent. | 


to the incoming tenant, & that the 

amount of the claim would be intimated 

when the exact shortage was deter- , 
(li) in view 
severity of the penalty attached to , 
hon-complance, the requirements of 
the above sub-rect. were sufliciently 
complied with if fair notice was given 
to the opposite party of the nature 
of the claim against him & of 
vase he had to meet; (2) the letters 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


payable on Sept. 29 was to be deemed 
‘‘ current rent,’’ & was to be payable by the 
purchaser on completion. After the deter- 

| nimation of the tenancy the purchaser as 
‘ landlord ” made a claim against the tenant 
for dilapidations, & the tenant counterclaimed 
for compensation :—Held: the purchaser 
was not at the date of the termination of the 
tenancy the *‘ landlord ’’ within A. H. Act, 
1908, s. 48, & Agriculture Act, 1920 (c. 76), 
s. 18.—Tomps v. TurvEY (1923), 93 L. J. 
K. B. 785; 131 1. T. 330; 68 Sol. Jo. 385, 
C. A. 

—— For compensation for improvements — 
Under Agricultural Holdings Act, 1908.]—Sce 
original volume, p. 46, Nos. 245-250. 

For compensation to landlord for deteriora- 
tion.|— See No. 264a, ante. 

——_— For compensation for disturbance—Under 
Agricultural Holdings Act, 1908.|]——Scee 
original volume, p. 48, No. 266; & Nos. 265b, 
265c, ante. 

Under Agriculture Act, 1920 (c. 76).| 

—See Nos. 26h, 266i, ante. 


266s. Particulars of claim—Sufliciency.|—Held : 
having regard to the severity of the penalty 
attached to non-compliance with Agriculture 
Act, 1920 (c. 76), s. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of ‘ particu- 
Jars’? was not intended to be construed 
strictly, &, for the purpose of keeping the 
claim alive & enabling the parties to get 
before the arbitrator, a less degree of par- 
ticularity was required to satisfy the sect. 
than would be required of particulars of a 
statement of claim in an action, notwith- 
standing that when the parties get before 
the arbitrator he might be of opinion that 
the particulars were insufficient, & might 
order further & better particulars to be 
given.—JONES 7. Evans, [1928] 1 K. 1. 12; 
2L..J. K. Bo 354 128 1a. T. 228, C. A; 
266t. Award—-Setting aside—Jurisdiction of court 
—Error on face of award.}|—The inherent 
jurisdiction of the High Ct.‘to set aside an 
award under A. HI. Act, 1903, on the ground 
of error appearing on the face of it} where 
there has been no misconduct on the part of 
the arbitrator is not taken away by that 
Act. That jurisdiction was not excluded by 
| Arbitration Act, 1889 (c. 49), & when the 








—_— —— 


a re 


jurisdiction under that Act with reference to 
urbn. proceedings under the A. H. Act, 1908, 
was transferred to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ct. in those matters was neither expressly 
nor by implication transferred to it.—RHe 
| JONES & CaRTER, [1922] 2 Ch. 599; 91 
L. J. Ch. 824; 127 L. T. 622; 38 T. L. R. 
| 779; 66 Sol. Jo. G11, C. A. 
) 
| 





266u. —— Time for notice of motion to set 
aside..—In an arbn. under the A. H. Act, 


gave such notice, although they did 
not state the legal basis of the 
claim or its actual amount.—MontT- 
ROSE (DUKE) wv. HaRr, [1925] S. C. 
160.— SCOT. 


sa. Agricultural Holdings (Scotland) 
wict, 1908 (c. 64)—<Apprial— Decision 
of court on case stated—Binding on 
arburator.}-—-MITCHELL GILI. vt. BUCHAN, 
ow 8. C. 390; 538 Se. L. R. 371 — 





had been delivered | 


of the 


— 


the 


80 
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1908, the award was made on Apr. 8, 1921, 
& on June 3 applit. gave notice of motion to 
set aside the award on various grounds. 
There was no rule either under County (ts. 
Act, 1888 (c. 48), or under A. UL. Act, 1905, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given :—Held: the words “ principles of 
practice’? in County Cts. Act. 1888 (c¢. 45), 
s. 164. did not refer to specific rules of the 
High Ct., & the time limit of six weeks under 
R. 8S. C., Ord. 64, r. 11, was not a“ principle 
of practice ”’ within that sect. of the Act; 
therefore the only time linnt applicable in 
the present case was under Stat. Limitations 
& under the doctrine of laches, & the motion 
to set aside the award was made in time.— 
McCretaen vr. Freanson (1921), 01 1.3.6. B. 
365; 126 1. T. 601, 1D. 
Order directing arbitrator to state 
special case—Appeal lies to Divisional Court.] 
—STEVENS vv. Downuam, Isun or Eny 
Naa OF Poor LANDS), [1926] W. N, 
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not to cut down, grub up, or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted thereon, under the 
provisions of the agreement, without the 
consent in writing of the landlord or his 
agent first had & obtained. By clause 9 
the landlord was during the term to supply 
the tenant at lus own expense with all fruit 
trees whieh might at any time be agreed 


between the landlord & tenant to be necessary, 
& the tenant was to pay a certain additional 
rent m respect of the fruit trees so supplied. 
Clause I] contained the following proviso : 
“That nothing herein contained shall be 


deemed to be an agreement by the landlord 
that the premises hcreby demised or any part 


thereof shall be let or treated as a market 
garden or give rise 1o a claim for compensation 
tor fruit trees or bushes under A. Le. Act, 
1908, or any statutory modification thereof” : 
—Held: (2) clause 11 of the agrecment cone 
tuined the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden ; there 


was therefore no agreement in writing within 
sect. 42 (1) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden, & therefore no claim {o compensation 





266w. No power to order arbitrator to state 
special case on question not within submission 
to arbitration.| — Strvrexs ov. DOWNTAN, 
IsLge oF ELy (FReorvers OF Poor LANDs), 


268a. 


J.B. 


[1926] W. IN. 168. 


—-— Of compensation for improvements — Under 


Agricultural Holdings Act, 1908.] — Sce 
original volume, p. 47, No. 261 206. 


267a. —-— ‘‘ Treated as a market garden.'’] — 


(1) Held: the word ‘t treated ’? mm seet. 12 (1) 
of the above Act, in the collocation im which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market parden, but that it should be let 
by one person as Jandlord & occupied by the 
other as tenant as a market garden, A so 
treated as between them for the purpose of 
govening their rights in respect of the holding 
as a market garden. 

By an agreement in writing dated Dec. 31, 
1919, & made between the landlord of the 
one part & the tenant therein described as 
“market gardener” of the other part, il was 
agreed (clause 1): that the landlord should 
let A&A the tenant should take the farm therein 
described :for the term of one year from 
Sept. 10. 1919, & so on from year to year at 
the yearly rent of £185 by half-yearly pay- 
ments on Mar. 250 & Sept. 29 in each vear, 
& that the tenant should pay to the landlord 
as a further rent at the rate of £6 per cent. 
per annum on all sums of money expended 
by the landlord in the supply of any fruit 
trees during the tenancy. Ky clause 7 the 
tenant was tu cultivate the land on the best 
& most approved system of gardening in 
general practice in the neighbourhood, & was 


on that basis arose, because the cxistence of 
such an agreement was a condition precedent 
to such a claim; (3) the agreement was not 
one which was avoided by sect. 5 of the Act, 
because the condition precedent to the 
tenant having the right) to claim: compensa- 
tion had not) been satisfied —Re MASTERS & 
DUVEEN, [19238] 2 K. 13. 720; 6S Sol. Jo. 11 3 
sub nom. MASTERS v DUVEEN, 93 1. J. 1K. 3B. 
573; 130 1. T. 13, C A. 


267b. Market garden— What is— Garden of country 


house- Sale of produce.|-— The fact that the 
occupier of a country house sells regularly 
one-half of the produce of the gardens 
occupied therewith does not constitute the 
gardens a market garden. — BICKERDIKE v. 
Lucy, [1920] I K. B. 707; 89 TL. J. K. B. 
558 3; 84 J. P. 61 5 36 T. L. 1. 2103; 61 Sol. 
Jo. 257; 181, G.R. 207, D.C. 


«lnnotation —Refd. Lowther ve. Chliford (1925), 90 J. P55. 
267c. 








J—Land was cultivated in order 
that the crops might) he sold, & the crops 
included fruit. & rhubarb: /Zeld: (1) the land 
wus a market garden within A Hl. Act, 1923, 
8.573 (2) having regard to sect. 54 & other 
sects. of that Act, sect. 16 should not be read 
with an unrestricted meaning, & the Jand- 
Jord’s right of action to recover ti ¢ expense 
of making up a road had not been affected 
by the provision for reference to arbn. in 
that sect. (3) Semble: sect. 16 deals with 
procedure.—LOWTHER ov. CLIFFORD, [1027] 
1K. B.180, 95 L. J OK. B. 576, 135 L. TP. 
200; 90 J. P. 113; 44 7. LL. KR. 4825) 70 
Sol. Jo. 514; 241. G. R. 201, C. A. 


Part VI.—- Fixtures. 


268. Add. Annotations :—Consd. Re Mann & 


Harvey (1920), 123 L. T. 242. Refd. Pole- 
Carew wv. Western Counties & General 
Manure Co., {1920} 2 Ch. 97. 

Removal by tenant—Agricultural Hold- 
ings Act, 1908, s. 21— Power to contract out 





8] 


of Act.|—A. Hf. Act, 1908, contains no pro- 
hibition against the partics to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, & it is 
therefore competent to them to do so. 
A lease of a farm contained a covenant by 
6 


Cases 268a-——396. ENGLISH AND EMPIRE 


the lessee to deliver up at the end of the 
term all the demised premises & all new & 
other buildings & erections thereon & aill 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises :— 
Held: the covenant effectually excluded the 
provisions of sect. 21 of the Act, & the tenant 
was not entitled to remove certain buildings 
& fixtures erected & affixed by him during 
the term.—PREMIER DAIRIEsS v. GARLICK, 
[1920] 2 Ch. 17; 89 L. J. Ch. 8382; 123 
Iu. T. 443 64 Sol. Jo. 3765. 

No notice by tenant of intention 
to remove—Claim by tenant for loss on 
removal.|—An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 


268b. 








Diarst SUPPLEMENT. 


him by the Act to purchase the same, can, 
afterwards claim compensation for expens 

or loss suffered through the removal undc, 
A. H. Act, 1914, s. 1, & A. H. Act, 1905 
s. 11—Re Harvey & MANN (1920), 89 
L. J. K. B. 687; sub nom. Re MANN & Har- 
VEY, 123 L. T. 242, C. A. 

271. Add. Annotation :—Refd. Pole-Carew v. 
Western Counties & General Manure Co., 
[1920] 2 Ch. 97. 

278. Add. Annotation :—As to (3) Refd. Vaudeville 
Electric Cinema v. Muriset, [1923] 2 Ch. 74. 

275. Add. Annotation :—Consd. Re Mann & Harvey 
(1920), 123 L. T. 242. 

276. Add. Annotation :—As to (4) Refd. Premier 
Dairios v. Garlick, [1920] 2 Ch. 17. 

277. Add. Annotation :—As to (1) Refd. Re Roger- 
stone Brick & Stone Co., Southall v. Wescomb, 
[1919] 1 Ch. 110. 


Part VIll—Growing Crops and Crops, Emblements, and 
Gleaning. 


Add. Annotations :—Refd. Richards v. Davies, 
[1921] 1 Ch. 90; Back v. Daniels (1924), 69 
Sol. Jo. 160. 


Add. Annotation :—Mentd. Cohen v. Roche 
(1926), 95 L. J. K. B. 045, 


Add. Annotation :—Consd. Stephenson v. 
Thompson, [1824] 2 K B. 240. 


Add. Annotation :—Consd. Stephenson v. 
Thompson, [1924] 2 K. LB. 240. 


Add. Annotation :— Refd. Back v. Daniels |! 
(1021), 69 Sol. Jo. 160. 


Add. Annotations :——Consd. Tebeaupin v. Cris- 
pin, [1920] 2 K 1.714. Expld. & Distd. le 
Wait, [1927] 1 Ch. 606, 

Siia. —- - —-—.|—At an anction sale of grass & 
crops held at a farm pltf. purchased the crop 
of swedes in one of the fields, & deft. pur- 
chased the grass on an adjoining fleld. One 
ol the conditions upon which pltf. purchased 
the crop of swedes was that he should not 
remove from the ficld more than one-half of | 


280. 





284. 


286. 


296. 


298. 
304. 


the crop of swedes, the other half having to 
be consumed on the ficld. Deft. put a 
number of sheep into his field of grass, & the 
sheep got into pltf.’s field of swedes & did 
considerable damage to the swedes :—Held: 
the fact that the right of pltf. to remove the 
swedcs from the field was limited to one-half 
of the crop did not prevent him from main- 
taining an action of trespass in respect of the 
damage done by deft.’s sheep, as pltf. had 
such an exclusive right of possession in the 
crop as would entitle him to maintain an 
action of trespass.—WELLAWAY v COURTIER, 
[1918] 1 K. B. 200; 87L. J. K. B. 209; 118 
Il. T. 256; 34 T. L. R.115; 62 Sol. Jo. 161, 


TD C., 

.(nnotation :— Richards v. Davies, [1921] 1 Ch. 90. 

3815. Add. Annotations :—As to (1) Refd. Bright- 
man v. Tate (1919), 35 T. L. R. 209 ; Gurney 
v. Houghton (1920), 123 L. T. 706 ; Hudson’s 
Bay Co. v. Maclay (1920), 36 T. L. R. 469; 
Newcastle Breweries v. It., [1920] 1 K. B. 
$54; Shutler v. Rolfe (1920), 36 T. L. R. 828. 


Part IX.—-Trees and Timber. 


2a. —— - —- ——.]—He TOWER'sS CONTRACT, 
{1924] W. N. 381. 


862. Add. Annotation :— Mentd. Re Terry, Terry 
v. Terry (1018), 87 L. J. Ch. 577. 


366. -ldd. Annotations :—Refd. Horlick v. Scully, 
[1927] 2 Ch 150 Mentd. Livyd-Jones v 
Clark-Lloyd, [1919] 1 Ch. 424. 


PART VIII. SECT. 1. ! to the purchaser, 


280 1. Sale —I nterest in land— Passing 
dcfore severance —Statute of Fraude— 
Grass }—Ropivsen v« Lona, [1923] 8 
Dp. L R. 918.—CAN. 

—--.}— MFASSFRI KY 





vr. val 


| 396. 


| stipulation to the contrary —ANDER- 
BON tr. STASIUK, (1926) 1 D L R. 347; 
{1926] 1 W W. R. 1073 20 Sask. IL. R. 
269.—CAN, 


Right of devisee to crons 
sown by share tenant 


Add. Annotations :—Refd. Horlick v. Scully, 
[1027] 2 Ch 150. Mentd. Lioyd-Jones v. 
Clark-Lioyd, [1919] 1 Ch. 424. 

Add. Citation :-—15 W. R. 640. 

Add. Annotations :—Refd. De Silva v. Korossa 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 54 3 
aoe Aaa t. Birmingham Navigations, [1924] 
1K. B. 341. 


for teatator’s share in the crop fell 
into the residne of the estate.— Re 
Borer, [1922] V. L. R 686.—AUS. 

p ii. Cost of Leshan bata }—A les- 
sor on the crop-payment plan agreed 
to pay one-half the cost of threshing :-—~ 
Held he was liable for one-h of 


392. 


395. 








eee ee 





unless there be a 





ung al 


b i. 
CRENIRAT CANADA CANNING CO., [1923] | testator’s death.}—Held > as testator’s | the cost of hauling the sheaves from 
40D. L. R. 1202; 3 W. W. R. 365.— | interost in the wheat while growing | the stook to the throsher.—TocnHeEr ¢. 
CAN arose out of the agreement, which | Jonxson (1922), 68 D. L. R. 768; 
e i. —-— -~— .] Crops growing at amounted to a severance of the crop | 32 Man. L. R. 856; [1922] 2 W. W. R. 
the coinplotion of a sale of land pass from the land, the money payable ! 616.—CAN. 


82 


404. Add. Annotations :—Distd. Noble v. Harrison, 
[1926] 2 K. B. 332. Refd. Lagan Navigation 
Co. v. Lambeg Bicone: Dyeing & Finishing 
Co., [1927] A. C. 226. 
Add. Annotations :—As to (1) Refd. Noble v. 
Harrison, [1926] 2 K. B. 332. As to (2) Refd. 
Collis v. Amphlett (1919), 89 L. J. Ch. 101; 
Edwards v. Birmingham Navigations, [1924] 1 
K. B. 841. As to (8) Refd. Edwards v. Bir- 
mingham Navigations, [1924]1 K. B.341. As 
to (4) Consd. Collins v. Amphlett (1919), 89 
L. J. Ch. 101. Refd. Mills v. Brooker, [1919] 
1 K. B. 555; Edwards v. Birmingham 
Navigations, (1924) 1 K. B. 341. 
Add. Annotations :—Consd. Collis v. Amphlett 
(1919), 89 L. J. Ch. 101. Refd. Mills v. 
Brooker, [1919] 1 K. B. 555; Edwards 
Birmingham Navigations, [1924] 1 K. B. 341; 
Noble v. Harrison, [1926] 2 K. B. $32. 
Right to appropriate fruit.]— 
Where the branches of fruit trees growing 
near their owner’s boundary overhang the 
land of the adjoining owner, the right of the 
adjoining owner to lop the branches docs 
not carry with it the right to pick & appro- 
priate the fruit, & if he does so he is guilty 
of conversion & liable to the owner for its 
value.—MILLs v. Brooker, [1919] 1 K. B. 
555; 88 LL. J. K. B. 950; 121 L. T. 254; 35 
T. L. R. 261; 63 Sol. Jo. 481; 17 L. G. R. 
238, D. C. 
Add. Annotation :—Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. DB. 341. 
Add. Annotation :—Mentd. Llines v. Tousley 
(1926), 95 L. J. K. B. 773. 
Add. Annotation :—Refd. Kdwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 
Add. Annotations : — Generally, Mentd. 
Michael v. Phillips (1923), 180 L. T. 142; 
Jacobs v. Batavia & General Plantations 
Trust (1921), 93 L. J. Ch. 520. 


405. 








406a. 


407. 
409. 
412. 
416. 


418. Add. Annotation :—Refd. Musgrove v. Pan- 
delia, [1919] 2 K. B. 43. 
419. Add. Annolations :—Refd. Derry v. Sanders, 


[1919] 1 K. B. 223. Mentd. Thomson r. St. 
are s College, Cambridge, ctc., [1919] 
C 8 
428. Add. Annotation oe Boe Mentd. Weber 
v. Birkett, [1925] 1 K. B. 720. 


PART IX. SECT. 2, SUB-SECT. 1. 


403 Lili. Property un severed 
FOr }—Where W. cuts off that por- 
on of a tree overeat his lot, the 
trunk of which is on L.'s lot, although 
the ownership of the fallen portion way.—A.- 
is in L. & he has the right to enter on & W . 








obligation on the part of W. to Bee 2 R471; 


the cut, portion to L.—LOVER v. 
WEBB Rear 70 D. L. R. 748 ; 30 
Cy 327.—CAN. 


403 ie -}+—The owner 
of land may lop branches ov erhanging 
his land without ewes notice to 
the owner of the but may not 
keep the branches so plepped down for | f- lL. R. 


W.’s lot & take it away, there is no Ww. W 
AN, 


407 iia. 














he may not 





& freehold of a highway 1+ in the Crown 
& the possession of the lighway in 
an action is not 
maintainable by an adjomiung Jand- 
owner for damages for the cutting by 
the municipality of trees on the bigh- 
G. FOR BrirTisH COLUMBIA 
ATL v. ee eae [1921] 1 


the municipality, 





obtain an injunction to remove the 
overhanging portioas of trees though 
be able to prove any 
damage.—VISHNU JAGANNATH JOSHI 
vw. VASUDEP KAGHUNATH OKA (1918), 
43 Bom. 164.—IND. : 
sb. Leaves blown on to neighbour's land | °° 


Vol. I.— Agriculture. Cases 404 -652a. 


484. Before this case add ‘‘ Sce, also, ECCLESIas- 
T10AL Law, Vol. XIX., p. 511.” 


Add. Annotation :—Refd. Stockman rr. 
Whither (1614), 1 Roll. Rep. 86. 


a. ——.]—BILLINasLey (LADY) v. 
(1612), 2 Bulst. 5; 80 BK. R. 912. 


619. Add. Annotations :-—Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell ». Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569. 


527. Add. Annotation :—-Mentd. Sack vv. 
(1925) Ch. 235. 
591. Add. Annotation :—-Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 
2 Ob. 750. 
Add. Annotations :— Refd. 
Clark-Lloyd, [1919] 1 Ch. 
Scully, [1927] 2 Ch. 150 
Add. Annotations :—Distd. Worlick v. Scully, 
[19027) 2 Ch 150 Refd. Lloyd-Jones v. 
Jark-Lloyd, [J919)] 1 Ch. 424. 
624. Add. Annotation :-- Mentd. Jic Gardner, Ellis 
v. Klis, [1924] 2 Ch. 218. 
Add. Annotation :-—Mentd. 
Milis vw. Kilis, [1924] 2 Ch. 213. 
Add. Annotation: - Consd. Re 
borough, Spicer v. Londesborough, 
Ch. 500. 


HERSEY 


Jones, 


602. Lloyd-Jones’ v. 


424; Horliek  v. 


615. 


649. Fee Gardner, 


Londes- 
119023] 


652. 


By a settlement 
certain hereditaments were scttled to the 
use of certain trustees during the life of A. 
without impeachment of waste upon the 
trusts, & with & subject to the powers there- 
inafter declared, with remainders as therein 
mentioned, & it was declared that the 
hereditaments were thereby limited to the 
trustecs upon trust, durng the life of A., 
that if at the time of such limitation taking 
effect in possession A. should not be or have 
been bkpt. the trustees should allow him to 
enter into & remain in the possession or 
receipt of the rents & profits of the settled 
estates during his life or until he should 
become bkpt. By an agreement, dated 
Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 
estates. On Jan. 18, 1922, a contract was 
entered into by A. for sale of part of the 


ment of the land, &, in Heu of burning 
or destroying the timber, may wave it 
& sell it for his own benefit. W here, 
howover, the cutting down of tho 
tunber is done for the purpose of 
making an fminediate profit out of the 
thober, & without any regard to the 
improvement of the land, there Is no 
linphed grant to the tenant to cut & 
bell the timber. 

In the absence of any such grant, 
the property in the timber when cut 
vests frumediately fp the person en- 
titled to the first ostate of Inheritunce 
in fee or tn tail—Flirawang 9 v. 
GARDNER, [1926] N. Z L Rk 483 
revad.on the facts, gut) nom. GARDNER 
HIRAWANU, [1927] A. C. 3883 96 


L. R. 482.— 


---A person can 


himself.—De VILLIERS v. O’SULLIVAN L. J. P. C. 483 156 Le. T. 613; 43 

(1883), 2 8. C. 251.—8. AF. & planted for dhelier,} “He ld’: the rule | f-L. It. 198—N.Z. 

entitled to out off those ortions of | ip Hvlande v- Wletcher (1868), L. HR. 3 | bor ax. SECT. 2, SUB-SECT. 10 
no —Ma . + ss ae 

tieee growing on his nelghvours land |». Kosar, . (1917) NOT. BR. 921.— E. (a). 


which overhang a land.—VisHNu 
JAGANNATH JOSHI v. VASUDEP Her pela 
NATH —iNb. (1918), vt . R. 43 Bom. 


164. 
403 v. MaunG Po THAUNG 
ee Gu <i 923), I. L. R. 1 Ran. 281.— 


sc. Right 


PART IX. ae 2, SUB-SECT. 9.—C. 
cut trees for securing 


profitable pilcoment of land. }— 
may have an implied right to cut or 


6491. Tenant for life unimpeach- 
able—Trees tuhen compulsorily Vv 
overruling authority.jJ — Held: the 
money given by way of compensation 
must be applied by the trustees as 
anne of the corpus of the estate.— 
Pigotr & Dx 


A tenant 


407 ia. ——— ——-.}—Where the soll 


destroy bush in order to obtain in a 
reasonable way the protitable enjoy- 
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AG ROPER v. 
eines {1919} 11. R. 23.—IR. 


Cases 652a—894a. ENGLisH aND Empire Dicest SUPPLEMENT. 
settled land, subject to the agreement of | 808. Add. Annotation :—As to (1) Refd. ibd The! 


was conveye e purchaser, subjec 810. Add. Annotations :—As to (2) Refd. Joel ». 
the agreement :-——Held: the proceeds of sale International Circus & Christmas Fair (1920), 
of the timber belonged to A. 124 L. T. 459; Waimiha Sawmilling Co. 1: 

(2) At the date of the contract for the sale Waione Timber Co., [1926] A. ©. 101. 
of land & at the date of the conveyance, part Generally, Mentd. Thames Sack & Bag Co. 
of the timber, to the value of about £500, v. Knowles (1918), 88 L. J. K. B. 585; Gohon 


remained uncut :—Held: although as re- 

: v. Roche (1926), 95 L. J. K. B. 945; Kursel] 
gards the purchaser of the land the timber v. Timber Operators & Contractors (1926) 9% 
was divided from the freehold, yet neverthe- L. J. K.B 569: Re Wait, [19261 C0 : 
less it remained part of the inheritance & Coe oe 3 fre Wait, [ ] Ch. 962. 
subject to the limitations of the settlement; | 810a. —— Confiscation by foreign State—Frustra- 








accordingly, it did not vest in A., but being tion.|—By a contract the vendors agreed to 
however part of the inheritance & still sell & the purchasers to purchase the t timber 
remaining subject to the limitations of the then standing uncut in a forest in the 
settlement, on severance it became the pro- Republic of Latvia. the purchasers to have 
perty of A., & therefore the £500 belonged fifteen years in which to cut & remove it, 
to him.—/ve LONDESBOROUGH (EARL), SPICER such time to be extended if the purchasers 
v, LONDESBOROUGH (EARL), [1923] 1 Ch. 500 ; were prevented by an act of the Govt., or 
92 L. J. Oh. 4238; 128 L. T. 792; 67 Sol. Jo. otherwise by force majeure, or by war, from 
439. cutting or disposing of the timber. Merchant- 
B56. Add. Annotation:—- As ito (4) Refd. Re able timber was to mean & include all trunks 
Williams’ Settlement, Williams Wynn v. & branches of trees not less than six inches 
Williams, [1922] 2 Ch. 750. in ee a BoE of ee feet. from the 
und. e purchascrs took possession of 
s61a. ——— -|— lie LONDESBOROUGH the forest, but shortly afterwards an agrarian 
(EARL), SPICER v. NDESBOROUGH (EARL), | law was passed in Latvia under which the 
No. 652a, ante. forest. & all the timber therein became the 
171. Add. Annotation :—Refd. Re Williams’ Settle- property of the Latvian State, the agreement 
ment, Williams Wynn v. Williams, [1922] 2 ecame annulled, & all the rights of vendors 
Ch. 750. & purchasers in the forest & the timber 


380. Add. Annotation :—Refd. Re Williams’ Settle- 


became entirely confiscated :—IUeld: the 
contract was not an executed contract on the 
part of the vendors at the date when it) was 


ment, Williams Wynn v. Williams, [1922] 


@ Ch. 750. signed, & the property in the timber had not 

696. Add. Annotation :—Apld. Re Londesborough, passed to the purchasers; the performance 
Spicer v. Londesborough, [1923] 1 Ch. 500. of the contract was entirely frustrated by the 
Refd. Kurse]ll v. Timber Operators & Con- act of the Latvian State, & the parties were 
tractors (1926), 95 I.. J. K. B. 569. released aie eae pect aclt ae Fe TIMBER 

ey eee OPERATORS & CONTRACTORS, [1927] 1 K 5 

711. Add. Annotation :—Consd. Re Londesborough, 20s: 95 L. J. K. B. 569; 185 L. T. 223; 42 


Spicer v. londesborough, [1923] 1 Ch. 500. T. LR. 435, C. A. 


OAD Oe OL ALOT Stee Om on es CU: 814. Add. Annotations :—Refd. Lloyd-Jones +. 


136. Add. Citation :—sub nom. STEWKLEY v 


7389. Add. Annotations :—As to (1) Refd. Joel t. 


745. Add. Annotation :—Apld. Re Londesborough, 


{1927] 2 Ch. 150. Refd. Lioyd-Jones v. ; 
Mark- 6 Clark-lloyd, {1919} 1 Ch. 421; Horhichk ev. 
Clark-Lloyd, [1919] 1 Oh. 424. Scully, [1927] 2. Ch 150 


. 79 1 WB. | 828. Add. Annotation:—As to (1) Refd. Le 
rt (1615), Moore, K. B. 880; 72 LK. R. Willi * Settlement, Williams Wynn r. 


stl «pe 6 1 ‘xd 
Add. Annotations :—-Mentd. Ward v. Everard Wiliams, [1 cio 2 Ch. ee 
(1695), Comb. 8209; Bridgwater v. Bolton | 840. Add. Annotations :—Gencrally, Mentd. Lee 
(1704), 1 Salk. 236; Ambatielos v. Anton Crosse, Oldham v. Crosse, [1920] 1 Ch. 240; 


Jurgens Margarine Works, [1922] 2 K. B. Rotunda Hospital, Dublin v. Coman (1920), 
kh : pe oMnene nese 7 Tax Cas. 517; Re Shrewsbury Estate 


Acts, Shrewsbury v. Shrewsbury, [1924] 1 


International Circus & Christmas Fair (1920). he shoe. - 
124 1. T. 459; Cohen v. Roche (1926), 98 | 842. Add. Citations :—119 L. T. 596: 62 Sol. Jo. 


lJ. WK. . 946; 20) 0 a ere a ben oe 716, C. A. 

& Contractors (1026), 95 L. J. K. B. 560; Re | gs4. add. Annotations :—Refd. Lloyd-Jones + 
Wait, [1926] Ch. 962. As to (2) Refd. Clark-Lloyd, [1919] 1 Ch. 424; Horhck ¢ 
Waimiha Sawmilling Co. v. Waione Timber Scully, [1927] 2 Ch. 150. 


Co., [1926] A. O. 101. Generally, Mentd. : : 

mines Sark & Bag Co. v. Knowles (1918), | 856. Add. Annotation :—Refd. Horhick v. Scully, 

88 L. J. K. B. 585. [1927 ) 2 Ch. 150. 

874. Add. Annotation :—Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 


Spicer v. Londesborough, [1928] 1 Ch. 500. 


Refd. Kursell v. Timber Operators & Con- Ch. 750. 

tractors (1926), 96 L. J. K. B. 569. 894a. ——— —-—- Tenant for years unimpeachable 
769. Add. Annotation :—As to (2) Refd. Ambatielos for waste.}—Lessee for years sans waste 

v. Anton Jurgens Margarine Works, [1922] cannot pull down trees that are a defence or 

2K. B. 1385. ornament to the house.—LONDON (BP.) t. 


PART IX. SECT. 2, SUB-SECT. 16. 











ee ~~ ae 
- —— we rene -_ — 


ame ing.}~—-Held : entitled, under | —GisBonsr. RwDLkE, [1926)3 D. L. R. 
ne ene ie purchase, to take | 76; 58 0. L. H. 627.—CAN. 


sk. Purchaser under covenant to ercct | stan trees to complete the building. 
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WEB (1718), as reported in 1 P. Wms. 527; 
24 HK. R. 601. 

en. a i Chamberlayne v. Dummer (1792), 8 

921. Add. Annotation :—Mentd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 


928. Add. Annotation :—As to (1) & (2) Consd. 
peeks v. Keeble (1914), Ltd., [1920] 1 Ch. 


944a. Trees excepted.|—If a lessce cuts 
down the trees excepted out of his lease, the 
lessor shall have trespass vi ef armis against 
him.—PERcy’s CASE (1609), 13 Co. Rep. 60 ; 


Ley, 20; 77 E. R. 1470. 
Add. Annotation :—Refd. Re Williams’ Settle- 
pee les Wynn v. Williams, [1922] 2 








949. 


953. Add. Annolations :—Mentd. Osborne v. Brad- 
ley, [1903] 2 Ch. 446; Sharp v. Harrison, 
[1922] 1 Ch. 602; Kelly v. Barrett, (1924) 


2 Ch. 379; Price v. Corpn. d’Energie de Mont- 
magny, [1927] A. C. 363. 

Add. Annotations :—Consd. Baldock v. West- 
minster City Council (1918), 88 L. J. K. B. 
902; Sheppard «. Glossop Oorpn., [1921] 
3K. BR. 132. Refd. Oldham v. Sheftield 
Corpn. (1927), 136 LT. 681. 

Omnibus company with right to cut 
trees—-Injury to passenger.) -— Where the 
route of an omnibus hes along a road lined 


970. 





970a. 


| 


' 
| 


Vol. I.—Agriculture. Cases 894a—978a. 


by trees, which by permission of the owner 
the omnibus co. have taken reasonable care 
to cut, an accident caused to an outside 
passenger by an overhanging branch does 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
that they were overhanging.—TRINDEK v. 
GREAT WESTERN Ry. Co. (1919), 35 T. L. R. 
291. 


970b. ——— Overhanging trees.]|—Deft. was pos- 
sessed of land on which there was growing a 
beech tree, a bough of which overhung a 
highway. ‘This bough suddenly broke in 
fine weather, fell upon pltf.’s vehicle then 
passing, & caused damage. Neither deft. 
nor his servants knew that the bough was 
dangorous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection :—Held: deft. was not 
liable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, & there was no 
absolute obligation on him to support a tree 
overhanging the road unless it' appeared, or 
would appear on a proper inspection, that 
nature could no longer be relied upon to 
support it.—NOBLE v. HARRISON, [1126] 2 
Kk, " 332; 95 L. J. K. BB. 8133 135 04. 
325; 00 J. P. 188, 42 T. lL. RK. 518; TO 
Sol. Jo. 691, D.C. 


Part X——Fertilisers, Feeding Stuffs and Seeds. 


971a. Feeding stuffs—Act of 1906, s. 1 (4).] —In 
Sept. 1922, pltf., a pig-heeper, saw defts.’ 


managing director, who offered to sell him the ! 


bakery sweepings as pig food at 2s. Od. a 
bag. Pltf. accepted the offer & purchased 
the sweepings from defts. & fed five pigs 
with it successfully from Sept. 1922 to Jan. 
1928, when the pigs became il) & four of 
them died. The sweepings consisted of 
ingredients used in making bread, together 
with dust & dirt & other odds & ends & 
string :—feld: the words ‘‘ on the sale of 
any article > in the above sub-sect. were 
wide enough to cover the sale of these bakery 
sweepings ; the effect of the sub-sect. was 
to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious 3; 
if the seller desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a special con- 
tract made for that purnpose.—PULLING »v. 
LIDBETTER, LTp., [1924] 2 K. B. 114; 98 
L. J. K. B. 542; 131 L. T. 119: 88 J.P. 83; 
68 Sol. Jo. 615; 22 L. G. R. 456, C. A. 


Add. Annotation :—Refd. Anderson v. Daniel 
(1923), 130 L. TI. 418. 


—- —— —.]—A seller who in fact 
delivers a false invoice commits an ofience 
under sect. 6 (1) (0) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. 1 to deliver 





973. 





974a. 


an invoice or not.-—I[ARVEY & Co. v. Ltri- 
FORDSHIRE COUNTY COUNCIL, [1920] 2 K. 3B. 
395; 80L. J. K. B. 601; 123 L. T. 428; $4 
J. P.195; 18 L. G. RR. 470, D.C. 


Sending of sample to seller—Act of 
1906, s. 3 (3).| —It is a condition precedent 
to a prosecution of the seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. L (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sect. 3 (8) shall have been 
sent to the seller.--VAUGHAN v. GRINDELL, 
[19213 K.B. 412; 91 LS J. K. BL IAD 3 125 
lL. TT. 316; 85 J. P. 199; 19 Ja G. KR. 116; 
27 Cox, UC. C. 5, D. C. 
Add. Annotation :—As lo (2) Refd. Harvey v. 
lerefordshire County Council, [1920] 2 kK. B 
395. 
978a. --— Effect of— ‘‘ Reasonable excuse.’’| 
(1) Asthe object of the Act of 1906 in requiring 
the vendor to give the statutory invoice & 
imposing on him a penalty in the cvent ol 
his default is to protect the purchasers of 
fertilisers, the effect of non-compliance with 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal & preclude the vendor 
from suing for the price. (2) The fact that, 
owing to the nature of the article sold as a 
fertiliser, an analysis of it would necessitate 
80 expensive u process as to make it impossible 





976a. 


977. 


PART IX. SECT. 10. 


970 i. Kkead now ‘*‘970b 1.”’ 
970 ii. Read now ‘ 970b ii.’”’ 


CS and 


Cases 978a——979. Eneuisy anp MmprreE Digest SUPPLEMENT, 


to sell it after analysis at a profit, affords no p 
‘reasonable excuse ’’ within sect. 6 (1), for [1924] 1 K. B. 188; 98 L. J. K. B. 97; 4: 
omitting to give the invoice required by the L. T. 418; 88 J. P. 68; 40 T. L. R. 61; 4 
Act. Semble: neither will impossibility of Sol. Jo. 274; 22 L. G. R. 49, C. A. 


analysis afford any excuse, the intention of | Annotation ea Pe (a) Consd. Pulling v. Lidbetter (192, 
the statute in that event being to prohibit | 93 L.J.K.B.5 ‘ 


the sale of the article altogether. (3) The 
expression “ without prejudice to any civil | 979. Add. Annotations :—Refd. Stearn v. Prentic: 
ivi (1918), 88 L. J. K. B. 422; Edwards ;. 


liability ’’ in sect. 6 (1) refers to the civil 
liability of the vendor, not to that of the eee Navigations, [1924] 1 K. B. 341 


a SN ee 


PART XI. SECT. 10. hi. —— Right of Crown to suc for | of the de Seer Forest Branch in con 
ef. —— Under licence— Under Forest | erpenses.}—The Crown in the right of | trolling & fire op 
Act \—A.-G. FoR BC. tv. Ropertson, | the Dominion may suc under Forest | deft.’s med v. SWANSTRON, 
Act, R.S.B C., 1924 (c. 93), 8. 114, to [1925] 9D. R. 70: ; arty titers W.k. 


11924) 1D. LD R. 1000: 1 W. WL R. » dt 
1155: 33 B.C. R. 325.-—CAN. recover expenses incurred by officials 


8. 
18. 


18a. 
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1 ii. 
State. ~The subject of a Native Indian 
State ls an ali 
vo. IMMIGRANTS’ APPEAL BOARD (1918), 
38 N. EL R. 7.—S8. AF 


e a burg 
State, but in 1883 left the Free 


Vol. I1.— Cases 1-—49b. 


ALIENS. 
Part 1——-What Constitutes Alienage. 


Add. Annotations :—Consd. Markwald_ v. 
A.-G., [1920] 1 Ch. 348. Refd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. Mentd. The 
Tervaete (1922), 128 L. T. 176. 

Add. Annotation :—Mentd. Fasbender  v. 
A.-G., Kramer v. A.-G., [1922] 2 Ch. 850. 


Add. Annotation :—As to (2) Refd. John- 
stone v. Pedlar, [1921] 2 A. C. 262. 


-|—By an Order in Council made 
on Nov. 5, 1914, Cyprus was annexed, & by a 
Proclamation made thereunder on Mar. 3, 
1915, revoking an earlier Proclamation, it was 
provided that ‘ all Ottoman subjects, resident 
in Cyprus on Nov. 5, 1914, have become 
British subjects.””. An amending Order in 
Council made on Nov. 27, 1917, after reciting 
that: doubts had arisen as to the effect of the 
Order & the proper interpretation of the 
Proclamation, ordered that the following 
person (inter alios) should be deemed to have 
come British subjects by virtue thereof: 
“any Ottoman subject who was ordinarily 
resident & actually present in Cyprus on 
Nov. 5, 1914.” Resp., an Ottoman subject 
by birth, carried on business in Cairo from 
1893 to 1913. In Dec. 1913, he went to 
Cyprus, & after three or four months brought 
his family there. He rented a house in 
Cyprus monthly, & while there discontinued 
his business in Cairo. Ile was present in 
Cyprus on Nov. 5, 1914, & remained there 
until Oct. 1915, when he returned to Cairo, 
his family following in December. Ie re- 
ceived a passport describing him as a British 
subject, & was so registered at the British 
Consulate at Cairo, but after annual renewals 
registration was refused in 1919. Le sued 
for a declaration that he was entitled to regis- 
tration :— Held: if there were any difference 
between “ resident ” & “* ordinarily resident ”’ 
the latter became the test by virtue of the 
interpretative Order of 1917; but on the 
facts resp. was both ‘‘resident’” & 
* ordinarily resident ’’ in Cyprus on Nov. 5, 
1914, whether or not Cyprus was then his 
domicil; & whatever may have been his 
motive for going there, he was a British 
subject by virtue of the Order in Council.— 
Gout v. CIMITIAN, [1922] 1 A C. 105; 91 
L. J. P. C. 18: 38 T. L. RK. 1003 sub nom. 
GovuT v. CIMITIAN, CIMITIAN v. GouT, 126 
L. T. 293, P. C. 
Add. Annotations :—Refd. Markwald v. A.-G., 
{1920] 1 Ch. 348; Johnstone v. Pedlar, 
(1921] 2 A. C. 262. Mentd. The Tervaete 
(1922), 128 L. T. 176. 


PART I. SECT. 1. 
Birth in Native Indian 
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29. 
35. 


36. 


39. 


41. 


49. 


49a. 


Add. Annotation :—Generally, Mentd. Wigg 
v. A.-G. of the Irish Free State (1927), 96 
L. J. P. C. 88. 

Annotations :—-For ‘‘ Re Goodman's Trust 
(1881), 7 Ch. D. 266” read ‘‘ Re Goodman’s 
Trust (1881), 17 Ch. D. 266.”’ 
Add. Citation :—25 Cox, C. C. 
Add. Annotations :—Mentd. 

A.-G., [1920] 1 Ch. 348; 

Pedlar, [1921] 2 A. C. 262; 
(1922), 128 L. T. 176. 

Add. Annotations :—Mentd. 

A.-G., [1920] 1 Ch. 318; 

Pedlar, [1921] 2 A. C. 262; 
(1922), 128 L. T. 176. 

Add. Annotations :—Mentd. Markwald_ v. 
A.-G., [1920] 1 Oh. 348 ; Johnstone v. Pedlar, 
[1921]2 A. C. 262; Lhe Tervaete (1922), 128 
L. T. 176. 

Add. Annotations :--Mentd. Markwald— v 
A.-G., [1920] 1 Ch. 348; Johnstone v. Pedlar, 
[1921] 2 A. C. 262; The Tervacte (1922), 
128 L. 'T. 176. 

Add. Annotation :—Refd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692. 

Add. Annotations :~ Mentd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 763; Johnstone wv. Peldar, 
[1921}2 A. C. 262. 

Under Treaties of Peace & consequent 
Orders —Who is foreign national— ‘‘ Stateless 
person ’’— Denationalised German.|—(1) Pitf. 
having lost Prussian nationality in 1806, & 
not acquired nationahty of a German State 
or other nationality : -deld: he was not a 
German national within Peace Treaty of 
Versailles, Part X., 5s. 4, or Treaty of Peace 
Order, 1919. 

(2) Statelessness is not unrecognised by the 
municipal law of this country. 

(3) Whether a man is a German national or 
not must be decided by German municipal 
law & not by English municipal law.- - 
STOECK v. PUBLIC TRUSTER, [1021] 2 Ch. 67 ; 
90 L. J. Ch. 886; 125 L. T. 851, 37 'T. Ll. 
666; 65 Sol. Jo. 605. 


622, D. C. 

Markwald — v. 
Johnstone v. 
The Tervaete 


Markwald =v. 
Johnstone v. 
Tho Tervacte 


.innotations :— Aa to (3) Folld. Rte Chamborlain’s Setthmnt., 


Chamberlain v. Chamberlain, [1921] 2 Ch. 533. 
d. Krainer v. A.-G., 


49b. 


did not return bofore 1902, at which 
dute he was resident in, but not a 
burgher of, the Transvaal. 
State Constitution of 
1878 Free state burghershbip was lost 
by residence abroad for more than two 
: as at the time of the 
annexation of the Orange Free State 
1902 applt. did not 
become a British subject either as 
being a burgher of the Orange F 


Cencrally, 
[1923] A.C. 528. 

Burden of proof.}-—(1) In 
1893 pitfs. were admit! edly German nationals, 
& on the bond fide assumption that they were 
still German nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, dett. was 
in possession of their London property as 
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State or as u resident in the Transvaal, 
he was by inference still a Bavarian 
subject.— Wore eo The TREASURY, 
{1919) App. L., 356.—8. AF. 


PART I. SECT. 38. 
49ai. Under Treaties of Peace & 
consequent Ordera—Who is foreign 
nalional—** Stateless peraon "'—~-Dena- 
tionalised German.)}—PAULEY ©. CUS- 
TODIAN, [1922] App. D. 161.—S. AF. 


Uuder the 


ree 


Cases 49b— 49f. 
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custodian. In an action to obtain release 
of their property :— Held: the onus was on 
pitfs. to show that they had lost their 
original German nationality before Jan. 10, 
1920, & not on deft. to disprove it. 

Pitis. had left their birthplace. Idar, in 
the district of Birkenfeld, about 1893, & 
with the exception of short annual visits to 
their mother, &, in the case of one, six weeks’ 
militury training in 1896, they had resided 
uninterruptedly out of Germany from 1893 
to 1017 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they were registered as stateless on their 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan. 29, 1923, the Birken- 
feld Govt. after inquiry as to the period of 
pltfs.’? absence from Gennany, & as to their 
German visits during that) period, granted 
them certificates to the effect that during 
that. period they had forfeited their German 
nationality by ten years’ “ uninterrupted ” 
residence abroad within North German 
Nationality Juaw, 1870, 5. 21, & were there- 
fore stateless on Jan. 10, 1920. These cer- 
tificates were based on the view of the 
Administrative Cts. which, in considering 
whether German visits break the ten years’ 
period, look to the number, length, purpose 
“ intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Reichsgericht, which holds that the 
sInallest visit, accidental or otherwise, breaks 
the period :--#/eld: (2) the certificates, 
Which were admittedly only prima facie 
evidence & open to review in any German 
et., were not conclusive in an FIinglish ct., & 
the onus was on pitfs. to substantiate them ; 
(3) if the Leipzue ef. view was right, the 
certificates were invalid; (1) even if the 
Administrative Ct. view was right, pitfs. had 
failed to satisfy the Hnglish ct. that an 
Administrative Ct.on being informed of all 
the circumstances, including fraudulent con- 
duet by) pitts... appheations as German 
nationals in 1915 & 102), & previous false 
statements as to ther German visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the German 
ets., pltfs. had failed to discharge the onus 
of proving that) by unquestionable & un- 
doubted German Jaw they had Jost their 
nationality on Jan. 10, 1920.- -HAHN v. 
PUBLIC TRUSTER, [1925] Ch. 715 3 95 1. J. Ch. 
95 138 LL. 718; 14 T. LR. 586; 69 Sol. 
Jo. S24 
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British subject marrying German 
-— & naturalised as German during war.|]— 
By oa settlement dated in 1902 a fund of 
£5,000 was vested m trustees on trust to 
Invest & pay the income of the trust funds 
to H. during his life or untal he should become 
bkpt. or charge it.‘ or until some event shall 
happen... whereby the income or any part 
thereot if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persons or corpn.,’”’ & in the 
event of the determination during the life 
of H., of the above trust in his favour the 
trustees were given a discretion to apply the 
income for the benefit of all or any the said 


—— ee 


| 


Hi., & his present or any other after-taken | 


wife & his issue & the persons interested 


for the time being under the ulterior trusts, | 


1 


49d. 


afnnal 
ae A.-&., [1922] 2 Ch dod. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


&, subject thereto, were directed to hold the 
capital & income of the trust funds upon 
trust for the benefit of the issue of H. & in 
default of issue upon trust for H.’s nephews 
& nieces. H. was born in England of English 
parents but had resided in Germany since 
1906 & had been twice married there to 
German wives. During the war, on Aug. 8, 
1916, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
a® summons was taken out by the trustees 
to have it determined whether the life interest 
of If. in the funds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, & how the 
income accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
heaving on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
to the income before Nov. 4, 1915, which had 
been paid over to U.’s agent :—J7eld: (1) the 
decision whether a person was a German 
national within the Treaty & Order fell to 
be determined exclusively by German muni- 
cipal law, & accordingly H. was a German 
national ; (2) H.’s interest under the settle- 
ment was forfeited as on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ hands from 
Nov. 4, 1915, to Jan. 10, 1920, must 
be paid to the custodian.—/te CHAMBERLAIN'S 
SETTLEMENT, CHAMBERLAIN v. CHAMBERLAIN, 
fi92ly2 Ch. 638; 91 L. J. Ch. 843; 126 L. T. 
62; 37 T. L. KR. 9663; 66 Sol. Jo. (W. BR.) 
3. 

ation ~~ .f8 to (1) Apprvd. Fasbender v. A.-G., Kramer 





—--J—A British-born woman, 
between the date of the signing of the Peace 
Treaty between England & Germany & the 
date of ifs coming into force, went to Germany 
& there marricd a German subject. At the 
date of her marriage & on Jan. 10, 1920, 
when the Treaty came into force, she was 
the registered holder of shares in an English 
limited co. :— Held: under British Nation- 
ality & Status of Aliens Act, 1914 (c. 17), 
s. 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost. her British nationality & became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi).—FASBENDER 
v. A.-G., KRAMER v. A.-G., [1922] 2 Ch. 850 ; 
911... Ch. 791; 128 L. 'T. 85; 38 T. L. RR. 
$52; U6 Sol. Jo. 709, C. A. 


Annotation .— Refd. 2te Rush, Warre v. Rush, [1923] 1 Ch. 56. 


49e. —-— 


49f. 


83 


-~-—— Dual nationality.}—KraMEr v. 
A.-G., No. 215], post. 


—- - —-—- --— Austrian acquiring new nation- 
ality.) —An Austrian granted citizenship of 
the Czechoslovakian Republic after the 
disruption of the Austrian Empire, but 
before July 16, 1920, the date when the 
Treaty of Peace between the Allied & 
Associated Powers & Austria came into 
force, remains subject to the charge created 
by art. 249 (b) of the Treaty & Treaty of 
Peace (Austria) Order, 192U, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty.— ROTHSCHILD r. AUSTRIAN PRO- 


PERTY ADMINISTRATOR, [1923] 2 Ch. 542 | 


re lL. J. Ch. 508; 130 L. T. 1753 68 Sol. Jo. 


Annotations :—¥Folld. Bohemian Union Bank t. Austrian 


65 


erty Administrator, [1927] 2(h.175. Consd. Groedel 


ron 
v. Hungarian Property Administrator (1927), 124 T. L. RR. 
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force of the present Treaty show that they 
have acquired ipso facto in accordance with 
its provisions the nationality of an Allied or 
Associated Power ... will not be considered 
as nationals of the former Austrian HKmpire 
within the meaning of this paragraph.” 


49g. 2 Czechoslovakian corporation.]-— ‘The annex to arts. 249 & 250 sanctioned the 
Under the Treaty of St. Germain, which imposition of a charge on such property, 
came into force on July 16, 1920, a Czecho- rights or interests. Arts. 218 to 262 with 
slovakian corpn., as’ well as an individual, | their annexes were scheduled to Treaty of 
can acquire ipso facto Czechoslovakian | Peace (Austria) Order, 1920, & by art. 1 (i) 
nationality, & the property ot such a corpn. | of the Order given full effeet as law. By 
within the territory of Great Britain at that | art. 1 (ix), the charge was imposed on all 
date is entitled to the benefit of the exemp- | property, rights & interests within His 
tion provided by art. 219 (b) of the Treaty | Majesty's Domimions belonging to nationals 
from liability to the charge in favour of the | of the former Austrian Iimpire at the date 
administrator of .Austrian property created when the ‘Treatv came into foree. Art. 2 
by that art. & Treaty of Peace (\ustria) provided that ° for the purposes of the fore- 
Order, 1920, s. 1 (ix). —Botewian Union going provisions of this Order but not 
BANK vp. AUSTRIAN Proprrery ADMINISTRA] | including the sehedule therein referred to 
TOK, (1927) 2 Ch. 175: 960, 0. Ch. 865 5 157 | ... the expression ‘national of the former 
dT. 2715 48 TM. RR. 8562 71 Sol. do. St. Austrian HNmipire,’ does not include persons 
49h. -—-- Hungarian.| (1) The expre.sion who within six months of the coming into 
“nationals of the former  hkinedom — of force of the 'Preaty show to the 
Hungary’ in Treaty of Peace (dungary) of the administrator that they have acquired 
Order, 1921, 8.1 (iN). means persons who were ipso Jacto in accordance with its provisions 
Hungarian nationals on Oct. 28, 1918. when nationality oof oan Allied or Associated 
the Austrian Empire ceased to exist by the Power re -Held: where the wdiministrator 
deposition of the Emperor. ; had decided that the was not. siulistied that 
(2) Where the administrator of Hungarian | pitf., who was originally a national of the 
property has determined that he is not former Austrian Mimpire, hid acquired epso 
satisfied that a national of the former Kine- facto the nationality of an Athed or Asso- 
dom of Hungary has acquired cpso facto im ciated Power, the et. would not, in an action 
accordance with the Treaty the nationality by him for a declaration that he has * shown 
of an Allied or Associated Power, the et that he has acquired ipso faelo in accordance 
eannot go behind the decision of the admunis- with the Treaty the nationality of the 
trator & investigate the question anew. Repubhe of Poland & that he is not a national 
GROEDEL ¢. ELUNGARLAN PRroprenry ADMINIS- of the former Austrian Mmpire within the 
TRATOR (1927), (2 TS la. RR. 65. ! oe & ae ay ee paints ie 
eset he us property, rights & interests in Is 
aoe Ta STOLCK 0. | Majesty's Dominions are not subject to be 
: Stay eee, Sense . charged under the Treaty & the Treaty ot 
49). = ~~ -_— —.| ~- Jee CHAMRBIERLAIN’S ! Peace Order,’’ oO behind the decision of the 
SEPTLEMENT, CHAMBERLAIN v. CHAMBERKLALN, , admumistrator & investigate mdependently 
No. 19c, ante. | the question of nationality. -Reirzes DE 
NG vpoen ’ ype Dro Epa 
49k. --—— — Decision ofadministrator -Whether MARIENWERT ev. AUSTRIAN PROPERTY AD 


final.|— By the Treaty of Peace with Austria, 
art. 249 (b), the Alhed & Associated Powers 


MINISTRATOR, [1024] 2 Ch. 282 ; 93 L. J. Ch. 
587; 132 L. 7. 42, 40 'T. LL. Tk. 698 3 68 Sol. 
J 


reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian 
Impure, but it} was provided that ‘ persons 
who within six months of the coming into 


0. e 
Annotations —Folld. Groedel ¢  Tungearan Property Ad- 
Iuinistrator (1927), /1 RP. I Robo. Refd. Groebol vo Tun- 
garian Property Adnministrutor (1925), 70 dol. Jo. 346. 
491. -| -GRolkDEL ee. TDUN- 
GARIAN Property ADMINISTRATOR, No. th, 
ante. 
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Part Il——Rights, Liabilities, and Disabilities of Aliens in 
Time of Peace. 


50. Add. Annotation :—-Refd. The Wilhelmina, ° 
[1923] P. 112. | 

61. 1dd. Annotation: -Refd. Julnstone v. Ped- 
lar, [1921] 2 A. ©. 262. 

63. Add. Annotations :- Refd. Rodriguez v. : 
Spever, [1919] A. C. 59; Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 


hostile to Crown.|—(l) It is not a good 
defence to an action of tort brought by a 
fricndy alien resident in the United Kingdom 
against an officer of the Crown in respect of 
the wrongful seizure & detention of the alien’s 
property that the seizure & detention have 
been adopted & ratified by tie Crown as an 
act of State. 





65a. Detention of property---Ratification by Pitf., who was born in Ireland, having 
Crown—Citizen of friendly State personally | become a naturalised American citizen, 
491 i. —-— iy what law de- | be determined by the wunicipal law , vr. Ccs1ovian, [1922] App. D. 161.— 





cided.}-—Questions of nationality must | of the country concerned.—-PAaULKy | S. AF. 


Cases 65a—149. 


returned to Ireland in 1916 & took part in 
the rebellion of Easter, 1916, & was interned. 
On his release he took part in illegal drilling, 
&, on being arrested in Ireland, a sum of 
money was found upon him, which was 
taken & detained by the police authoritiés, 
the seizure & detention being subsequently 
ratified by the Chief Secretary for Ireland. 
In an action by pltf. against the Chicf Comr. 
of the Police for the recovery of the money, 
deft. pleaded that pltf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State :—Held: the plea 
was bad & pitf. was entitled to judgment. 

(2) Semble: the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection. --JOMNsSTONE v. PEDLAR, 
[1921] 2 A.C. 262; 90 L. J. P.O. 181; 125 
L. 'T. $00; 37 T. L. R. 870; 65 Sol. Jo. 
679; 27 Cox, C. C. 68, P. C. 


Annotation :-— As to (1) Refd. Commercial & Kstates Co. of 
Kgypt v. Board of Trade, [4925] 1K. B. 271. 


66. Add. Annotalion : —Mentd. 


Speyer, [1919] A. C. 69. 


69. Add. Annotation :—Mentd. Weld-Blundell v. 
Stephens, [1919] 1 K. LB. 520. 
Add. Annotation :-—Refd. 
Speyer, [1919] A. C. 59. 
Add. Annotation :-— Folld. Falcon v. Famous 
Players Film (o., [1026] 2 K. B. 474. 
Add. Annotation: Refd. Behnke v. 
Shipping Co., [1927] 1K. B. 649. 
Add. Annolations :-- Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. Mentd. Markwald 
v. A.-G., [1920] 1 Ch. 318; The Tervacte 
(1922), 128% L. LT. 176. 
Add. Annotation :—Dbtd. Faleon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 
To the cross-reference after this case to 
Copyright Act, 1011 (c. 16), add “ &, generally, 
Copyrkiant, Vol. XILI., pp. 180-182.” 
Add. Annotations :-- Mentd. Markwald  v. 
A.-Q., [1920] 1 Ch. 848; Johnstone v. 
Pedlar, [1921] 2 A. ©. 262; The Tervacte 
(1922), 128 L. T. 176. 
Add. Annotation :--Mentd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 
Add. Annotation :—Mentd. Fasbender vv. 
A.-G., Kramer v. A.-G., [1022] 2 Ch. 850. 


Rodriguez v. 


70. Rodriguez v. 


79. 
82. Bede 


85. 


94. 
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97. 


105. 
106. 


Part Ill—Aliens 


Add. Annotation :-- Refd. Johnstone v. Ped- 
lar, (1921) 2 A. CO. 262. 

Add. Annotation :—-Refd. Central India Min- 
ing Co. v. Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 


147, Add. Annotations :—Mentd. Markwald v. 


144, 
146. 


PART Il. SECT. 7, SUB-SECT. 2. 


129 1. Hight to hold & dtspuse—Law 8 
of 1885— ict 35 of 1908—Company with 
Asiatic sharcholders.}—Law $ of 1885 
& Act 35 of 1908 do not apply to joint | 
Stock oos., even though their shares are ! (1 
beid by Asiatios.—Dapoo v. KRuurRs- ; (GQ. & B.) 
DORP, [1920] App. D. 530.—S. AF. | 


PART II. SECT. 8. 
132i. Caml office of 
inepeclor.}—The office of town in- 
spector is one of trust which an alien 
is ineligible to hold —R 
)} (1922), 69 D. L. R. 386; 55 N. 8. R. 
512.—CAN. 


132. S. P. R. v. Heranron (3) 


ENGLISH AND Empire Diarest SupPLEMENT. 


114. Add. Annotations :—Consd. Re Lyne’s Settle- 
ment Truste, Re Gibbs, Lyne wv. Gibbs, 
[1919] 1 Ch. 80. Refd. Re Berchtold, Berch- 
told v. Capron, [1923] 1 Ch. 192. 

116. Add. Citations :-—Sty. 20, 40, 75; 1 Roll. 
Abr. 19b. 


Add. Annotations :—As to (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79; 
Barrow v. Wadkin (1858), 27 L. J. Ch. 129. 
Refd. A.-G. v. Sands (1670), Freem. Ch. 129 ; 
A.-G. v. Duplessis (1752), Park. 144 ; Burgess 
v. Wheate, A.-G. v. Wheate (1759), 1 Eden. 


230 ; Sharp v. St. Sauveur (1871), 7 Ch. App 
343. As to (2) Refd. Burgess v. Wheate, 
A.-G. v. Wheate (1759), 1 Eden. 177. 
Generally, Mentd. Cage v. Acton (1699), 12 
Mod. Rep. 288. 
140a. Member of Stock Exchange.]—By the rules 
of the London Stock Exchange each member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 
rovides that the committee shall on the 
rst Monday in March proceed (inter alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the following year commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt., 
who was a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the committee had acted arbitrarily & 
capriciously & had been influenced by 
irrelevant considerations :—Held: the de- 
cision of the committee had proceeded solely 
upon the ground of applt.’s enemy birth, & 
before deeming him ineligible for re-election 
on that ground he had been given an oppor- 
tunity of being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision.— WEINBERGER v. INGLIS, [1919] 
A. C. 606; 88 L. J. Ch. 287; 121 L. T. 65 ; 
35 T. L. R. 399; 63 Sol. Jo. 461, U. L. 
See, further, StOocK EXCHANGE. 


in Time of War. 


A.-G., [1920] 1 Ch. 348; 
Pedlar, [1921] 2 A. C. 262; 
(1922), 128 L. T. 176. 


149. Add. Annotation :—Mentd. Lala Indar Prasad 
v. Lala Jagmohan Das (1927), 43 T. L. R. 
536. 


Jobnstone v. 
The Tervaete 


(1922), 69 D. L. R. 396; 55 N.S. R. 
(G. & BR.) 627.—CAN. 


PART Ul. SECT. 1, SUB-SECT. 1. 


161 i. —— ——.}—The subject of 
an alien State atwarwith His Majesty, 
who resides in the province of Quebeo 
& has submitted to the laws of that 


. © HEIGATON 


154. 
155. 


156a 


Add. Annotaiion :—Mentd. 
Speyer, [1919] A. C. 59. 


Add. Annotations :—Apld. Ke Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 513. 
Mentd. Re Ferdinand, Kx-Tsar of Bulgaria, 
[1921] 1 Ch. 107; Johnstone v. Pedlar, 
(192132 A. C. 262. 

-J|—A man who, having a business 
& commercial domicil in a neutral country, 
returns to his enemy country of origin & 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domicil of residence so tar as he is able, 
cannot be considered anything but an enemy. 
& his business is an enemy firm & the assets 
are enemy property.— THE ANTWERPEN, 
1919} P. 252,n.; 89 L. J. P. 26, n. 


Rodriguez  v. 








Annotation :—Mentd. The Puranu, [1919] P. 249. 


156b. 


157. 


160. 


161. 


162. 


163. 
166. 


168. 


— 











-|—An action was brought to 
recover a debt by a firm consisting of two 
French subjects & a German subject, & a 
sequestrator wus subsequently appointed in 
respect of the property of the German 
pitf.:—Held: as the German subject was 
not residing nor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necessary party. 
—te SUTUERKLAND (DUCHESS), BECUOFP & 
Oo. v. BuUBNA (1921), 65 Sol. Jo. 515. 

Add. Annotations :—Reid. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 513. 
Mentd. Re Ferdinand, Kx-Tsar of Bulgaria, 
(1921) 1 Ch. 107; Johnstone v. Vedlar, 
[1921] 2 A. C. 262. 

Add. Annotations :—Generally, Mentd. The 


| 








| 
| 


Dirigo (1919), 88 L. J. P. 192; The Noordam | 


(No. 2), [1919] P. 2553; The Edna, [1921] ! 
A. ©. 7385; The Kronprinsessan Margarcta, 
The Parana, ete., [1921] 1 A. (. 486; The 
Vesta, etc., [1921] 1 A. C. 77-4. 


Citation :—For “{1916] A. ©. 421 read | 


[1916] 1 A. C. 421.” 
Add. Annotation :— As to (1) Consd. Stucck e. 
Public Trustee, [1921] 2 Ch. 67. 


Add. Annotations :—Aa to (1) Consd. Stocck | 


». Public Trustee, [1921] 2 Ch. 67. As lo (2) 
Refd. Stoeck v. Public Trustee, [1921] 2 Ch. 
67. 

Add. Annotation :-—Refd. te Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 513. 


Add. Citation :—subscquent proceedings (1921), 
65 Sol. Jo. 613. 
605. 


178. 


181. 


183. 
187. 


189. 


192. 


195. 


Vol. 1.— Aliens. Cases 154—196. 


Add. Annotation :—Generally, Mentd. Cas- 
dagli »v. Casdagli, [1919] A. C. 145. 

Add. Annotations :—Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. O. 262. 
Add. Annotations :—Mentd. The Dirigo 
(1919), 88 L. J. P. 192 ; The Noordam (No. 2), 
[1919] P. 255 ; The Edna, (1921) 1 A. C. 735 ; 
The Kronprinsessan Margareta, The Parana, 
etc., [1921] 1 A. ©. 486; The Vesta, cfc., 
{1921} 1 A. O. 774. 

Add. Annotation :—-Refd. Tho Liitzow, [1918] 
A. ©. 4365. 

Add. Annotations:—Consd. LKodriguez vv. 
Speyer, [1919] A. C. 59. Refd. = ~~~ 
v. Rio Tinto Co., otc., [1918] A. ©. zou; sme 
et aa Co., Bayer Co., etc., [1921] 2 Ch. 


Speycr, [1919} A. ©. 59. Mentd. 
India Mining Co. v. Soe Onlaninia Am 
[i920] 1 K. B. 7 

[1921] 2 A. C. 262. 

Add. Annotation :—-Refd. 
Speyer, [1919] A. C. 59. 


Add. Annotations :——-As to (1) Consd. The 
Poona (1915), 84 1. J. P. 150; The St. 
Tudno, [1016] P. 291; Re Mlilekes, Ma p. 
Muhesa Rubber Plantations, [1917] 1 K. B. 
48; Ke Badische Co., Bayer Co. ate., [1921] 
2 Ch. 331; lussian Commercial & Industrial 
Bank v. Comptoir d’Hscompte de Mulhouse, 
[1923] 2 K. B. 630, Retd. Re. vw 1. C. C., 
Lr p. London & Provincial Mectric Theatres, 
[1915] 2 K. B. 406; Clapham S.S. Co. v. 
Landels-en-Trausport-Maatschappij Vuleaan 
of Rotterdam, [1917] 2 K. B. 639; Continho 
Caro v. Vermont, [1917] 2 I. B. 687; Kiders 
& Fyftes v. Mamburg Amerikanische Packet- 
fahrt Act., Elders & Fyfles v. Hamburg 
Columbien Bananen Act. (1918), 34 T. 1. i. 
2753; He British Incandescent Mantle Works 
(1923), 129 L. TT. 1265 Swedish Central Ry. 
v. Thompson, [1921] 2 K. B. 255; Nussian 
Commercial o Industrial Bank ov. Comptoir 
@’Escompte de Mulhouse, [1925] A. C. 

Bohemian Umon Bank vr. Austrian Propo rly 
Admimistrator, []927, 2 Ch. £75. As lo 
(2) Consd. The St. Iudno, [1916] P. 20. 
Apld. The Hamborn, [1919] A. C. 993. 
Consd. The Noordam (No. 2), [L919] BP. 255 ; 
Fee Badische Co., Bayer Co., ete., [L921] 2 
Ch. 331. Retd. The Vesta, [J920] P. 385 ; 
I. It. Comrs. v. Sansom (1921), 8 Tax Cas. 20. 
As to (3) Consd. Jve Hilckes, /'w p. Muhesa 
Rubber Plantations, [1917] 1 K. B. 48. 


Rodriguez —v. 


country, is not an alien oenemy.— 
Raauaz v. MONTREAL HARBOUR COMRS. 
(1916),18Q.P. KR. 98; Q. R. 26 K. B. 
87.—CAN. 


155 i. - Place of residence & 
carrying on trade.}—'* Enemy °’ weaur 
& person, of whatever nationality, who 
resides or carries on business in enemy 
To ae ae vt. BERGER (1917), 
ean . R. 165; 38 DL. RR. 47 


156 ii, .}~-The question 
whether a person ig an alien siren 4 ig 
determined not by his nationality, but 
by the place where he resides or 
carries on business.—-REVENLTOW- 

NIL wo. STRKAMSTOWN RURAL 
Monicrpaurry, No. 611, [1917] 3 
W. W. R. 546; 37 D. L. R. 394; 
affd-, Oe 1 W. W. R. 578: 52 
- L. 266; 
CAN. 


—_ 
. 








15 Alta. L. R. 204.— 





155 iis. ——,}—A Mission No- 
cicty, the headquarters of which were 
in Germany, held Dinporty iu Natal 
& had an agent there for the manuge- 
ment of its property & interests :-— 
Held: (1) the society was resident in 
Germany & war an alien enomy ; 
(2) @ person’s place of busivess, though 
one test, not the sole test of tus 
enemy charactor.—SIBISI v. HERMANS- 
BERG Mission Socrery (1016), 37 
N. L. RK. 400.—S. AF, 

epemy ’’ does not mean a subject of a 
State at war with this country buta 
Person of any nationality who resides 
or carries on business jp anu enemy 
country.—MALCOMESS~—__v. DURBAN 
Town CovuncliL (1917), 38 N. L. ii. 
275.—8. AF. 


PART Ill. SECT. 1, SUB-SECT. 2. 
sa. Widow of naturalised British sub- 


Q! 








ject — Relurn to foretyn country after 
death of husband.jJ— Hesp., a Gerinan 
subjeet by birth, married a naturalised 
British subject in Capo Colony. Aiter 
the death of ber husband In 1907 resp. 


returned to Germany where she 
resided until 1915, & then ramnoved 
to Switzerland :—J/eld: rop. Was 


not an cunemy under Act 39 of 1916.— 
7 : v. FLANK, (1919) App. D. 
50.-—-S. AF. 


PART III. SECT. 1, SUB-SECT. 4. 


193 ili, ——-.}]—A person who volun- 
tartly resides in a hostile country for & 
substantial period of time acquires 
the disability attaching to an encmy 
during that period even if he is ~ 
British subject, unless such residence 
is with the consent of the Crown.— 
Haji AH JON v. ABDUL JALIL KHAN 


Cases 195—202. 


195a. ee ee 


198. 


198a. 


PART III. SECT. 2, SUB-SECT. 2. 


ab. Shares held by enemy subject— 
Vested tn 


sell. 


Shareholders) Regulations, 


Mt 


Refd. He Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331. As to (4) Consd. Re Hilckes, 
£x p. Muhesa Rubber _Plantations, [1917] 
1 K. B. 48. As to (5) Consd. Rio Tinto Co. 
v. Ertel Bieber (1917), 116 L. T. 810; Tingley 
v. Miiller, [1917] 2 Ch. 144; Naylor, Benzon 
v. Krainische Industrie Gesellschaft, [1918] 
1 K. B. 331; Stevenson v. Akt. fur Carton- 
nagen Industrie, [1918] A. C. 239. Refd. 
Rte Aramayo Francke Mines, [1917] 1 Ch. 
451; Ertel Bieber v. Rio Tinto Co., [1918] 
A. ©. 260 ; Rodriguez v. Speyer, [1919] A. C. 
59; Re Munster, [1920] 1 Ch. 268; Re 
Verdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107; He Rush, Warre v. Rush, [1923] 
1 Ch. 656. Generally, Refd. Todd v. ligyptian 
Delta Land & Investment Co. (1927), 96 
L oJ. KO BB 55) Mentd. Russian Com- 
mereial A Industrial Bank v. British Bank 
for Foreign Trade, [1921] 2 A. C. 438; 
Bradbury v. Inglish Sewing Cotton Co., 
[1922] 27K. B. 669. 
J—e BApIscHEe Co., Lrp., Je 
BAYER Co., LTp., Re GRIESHEIM HLEKTRON, 
Iurp., Re Kaui & Co., Lrp., Re BERLIN 
ANILINE (o., lirp., Re Mrisrer Lucius & 
BRUNING, Ierp., No. 405a, post. 





Add. Annotations :~ Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[VzO] 1 K. B. T7583) fe TDeutsche Bank 


(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara vr Ottoman Bank, [1927] 2 1K B 254. 


J—In Jan. 1914, pltfs. entered into a 
contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered office at’ Antwerp, to sell to 
them manganese ore deliverable in certain 
quantities durmg the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
‘Antwerp, the manag- 
iny director of deft. co. removed all the co.’s 
goods & the money in bank to London 





came hinnself to London, A there, without 
t 


any formal authority from the co., carried 
oD business in his own name, but or the 
benefit of the co. Alter the German occupa- 
tion of Antwerp the German 
placed the co. under compulsory administra- 
tion. During the German oecupation, meet - 
Inge of the directors & shareholders were 
held at wWluch formal business was transacted. 
These meetings were held so ag to comply 
With Belyian law & to heep the co. in exist- 
ence. Phe co. also collected & paid debts 
due fo & owing by if) in order to prevent the 
German authorities from winding up the co. 
W% investing the uncalled capital in German 
War Loan, & with the like object it created a 
‘ebt against its uncalled capital in favour 
of ats bankers for the purpose of paying 
arrears of dividend on its preference shares. 
Pitts. contended that the co. was an enemy, 
& they claimed a declaration that the con- 
tract was dissolved & was no lonver binding 
on them :-- Held: pltfs. were entitled to the 
declaration claimed; though acts which 
were necessary merely jor the purpose of 
heeping the co. in existence might uot amount 


A. {o authorise the 


Public Trustee - Power toa 
j—Fileld : War Precautions (enemy 
16 reg. 
(2), which empowered the A.-(i. x 


authorities | 


198b. 


EnauisH AND Empire Digest SUPPLEMENT. 


to ‘carrying on business” within the 
Proclamation of Sept. 14, 1915, the collection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a ‘‘carrying on business,’’ & constituted 
the co. an ‘‘ enemy ”’ within the Proclama- 
tion.— CENTRAL INDIA MINING Co. v. SOCIETE 
COLONIALE ANVERSOISE, [1920] 1 K. B. 753 ; 
89 IL. J. K. B. 769; 122 L. T. 451; 36 
T'. L. R. 88, C. A. 

.—Germany was in effective mililary 
occupation of Brussels & the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country b 

a German bank, of which a Belgian ba 
carrying on business in Brussels was an un- 
secured creditor :—Held: the Belgian bank 
was a creditor who was not an enemy within 
Trading with the IKnemy Amendment Act, 
1916 (c. 105), s. 1 (3).— Re DEuTSCHE BANK 
(LONDON AGENCY), [1921] 2 Ch. 291; 90 
L. J. Ch. 449; 126L. 7.20; 377. L. R. 912 : 
65 Sol. Jo. 781. 





198c. Registered in allied country— Government 


199. 


201. 


202. 


Public Trustee 
sel] shares ma co. transferred to him , 
as being held by an alien enemy, wasa 
valid exercise of the power conferred 

'oby War Precautions Act, 1914-1916, 

1, X was within the defence power 


overthrown—Non-recognition of usurping 
Government.|—Plitfs., an :nsurance co. with 
its registered office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty with defts., an English 
insurance co., whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, & as the British Govt. was carrying 
on warlike operations against them pltfs. 
were ahen enemies, & that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed :—Held : as the 
Bolshevist Govt. had not been recognised 
by this country as the Russian Govt., & as 
pitfs. had not adhered to the Bolshevists 
pitfs. were not alien enemies; & as defts. 
with hnowledge of the facts had continued 
to treat the contract as alive by crediting 
pitfs. with premiums & debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basis of the contract as to put 
an end to it, & pltfs. were entitled to recover. 
~-EASTERN CARRYING INSURANCE Co. v. 
NATIONAL BENEFIT LIFE & PROPERTY ASSUR- 
ANCE Co., Lp. (1919), 35 T. L. R. 292. 

Add. Citation :—1 P. Cas. 75. 

Add. Annotaitons :—Mentd. The Abonema, 
The Hillerod, The Florida, The Albania, 
The Adjutant, [1919] P. 41; The Achilles, 
fIVI9J RP. 310 | ; : 
Victoria Nyanza, [ivivy 4. 

[1920] A. C. 72£;3; The Vesta, ete., [1rve. 


1 A. C. 774; The Anichab, etc., [1922] 1 
A. C. 235; Netherlands- American Steam 


Navigation Co. v. Procurator-General (1925), 
42 T.L. R. St. 

Add. Annotation :—Refd. Johnstone v. Pedlar, 
(1921] 2 A. C. 262. 

Add. Annotation :—  Consd. 


Rodriguez 
Speyer, {1919} A. C. 59. 


vt. 


of the Cummonwealth.—BUREARD t. 
Sone (1918), 25 CG. L. R. 422.— 


to 


50. ——-.J—Held : War Pre- 
cautions (Enemy Shareholders) Regula- 
trons, 1916 reg. 11, authorised the sale 








204. 
205. 
207. 


208. 


208a, ——— 


Annotation 
Sore ion Co 4 
dl 


209. 


Add. Annotation :-—Consd. Re Ferdinand 
Ex-Tsar of Bulgaria, [1921] 1 Ch 107 


Add Annotation .—Consd. Re Ferdinand, 
Ex-Tsar ot Bulgaria, [1921] 1 Ch 107 


Add Annotations : Veordinand, 
Ex Tsar of Bulgana [1921] 1 Ch = 107, 
Tohnstone « Pcdhat, [1921] 2 A C 262 
{dd Citation —1P Cas 75 
Add Annotations - Refd. The Achilles, 
[1919} P BIO, We Certain Craft Captured on 
Victoria Nyanza, [1919] P S33 The Onterin, 
[1920] A € F2t, The Vesta, etc , [1921] 
1A C WL, The Anichab, etc, [1922] 1 
A © 235 Mentd. The Abonema, Phe 
Hillcrod, The YVlorida, he Albania, The 
Adjutant, [1919] P 11; Nethcrlands American 
Stcim Noivie.tion Co v Procurator Gena al 
,1925),42 T LR S11 
—— Effect of Trading with 
Enemy Acts, 1914-1916.} (1) Under the 
common luw of Ungland the Crown has alwava 
had A, subject to the cflect of the above 
Acts, still has the re ht to serve & forfeit 
pluivate property, including choses in action 
& cquit ible interests therem, found in this 
Kingdom bdongmye to subjects of an cnemy 
State That right ho not been abandon d 
by desuctude The powers conferred by thie 
above Acts however, are so inconsistent 
with the cxeremse of the common law right 
of forfaiture that that meht must be tre ated 
as being thereby, at Jeast temporarily, 
superacded 

(2) In order to complete the tithe of the 
Crown to property so served an inquisition 
of office must be held before the conclusion 
of poaice — Re FERDINAND ES Par ot Bul 
GARTA, (19213 1 Ch 307,090 1 T Ch 1c A 


Generally Mentd Ne hh lands Ame re mStcum 
lrocuritor Gaueral (192 ) Il kh 








Add 
Spever 


1nnotation Refd. 
[L1919} A C 459 


Rodiguez vw 


215a. Treaties of Peace & consequent Orders — 


What property subject to charge under — 
Right to assessment of damages in collision 
action.|—He fore the outbreak of war, dcfts , 


ee ee 


Vol. IL-— Aliens. Cases 204— 215e. 


1eferred to the registrar & merchants for 
assessment Before deits had filed then 
Clam in the registry the war had broken out 
A few days before the Peace Treaty was 
ratitied the claim & vouchers were filed, but 
by consent they were treated as having becu 
filed after the ratification  Thurcupon plitis 
took out a summons for an order to set aside 
the filing & service of the claim & vouchcrs 
on the ground thit under uts 296 & 297 oft 
the Treaty & Treats of Powe Order 1919, 
s 1 (xvi A Wvun), the partaes had no right 
to litigate the clinm in the registry, masmuch 
as, being a debt owing to German nationals 
it had to be settled through the imtcrven- 
tion of Gearing houses Hild (1) defts’ 
claim was not a dcbt but a reht, which by 
the Peace Ticaty, art 297, was subyoct to 
the right to be retuned A Lymdated in 
accordance with the Juv of the hed St ate 
— concarned,’ namely Gaeat Britain, 
(2) not being a debt, art 296 did not apply , 


(3) although dcfts would not be able to 
handle the sum awirded there was nothing 
in art 2907 ot in Treaty of Peace Order, 


s 1 (xvu)to deprive deflts of them tight to 
proceed to a reference or to prevent pitts 
Paving money into ct wath oa notice that if 
was in silisfaction of the chum of Germain 
subjects Tur Manip Garis [1920] PP ot72, 


88 I J P 20600 12,1 2 OSG oF TT R 
417, 15 Asp M To ¢ QS 

é Debt Due to German] ¢ lausc 
Jt) of the annex conmtaummed= im the Sched to 


‘hreaty of Pouce Order, 1919, does not iubect 
the aishts of um orodavadaal Brrtash matiomal 
to resist a claim by the Controller of the 
Iritish Cle arin Offtee fo recover ae debt 
Which as adnutted te be due to ov German 
nmetironel Ais therefore am chemy debt 
Within Treaty of Versulles A TEreuty of Peace 
OQider, (VIM Cir ane Orlier CONTRODTER 
a Powarps A Co (Briap Stitt), dap 
[1923] WN 215 


— — Trust estate Accumulations of 


the Garman owncrs of the steamship JT, 
Judgment against the 
owners of the stcamship 
of the damiuge arising out of a collision 
between the two vessels, & the damages were 


recovered 


of shares transferrcd to the J ublic 
lrustcc notwithstandime that some 
pencficial interest in the shares was 
held by wu person not an cnemy subjcet, 
& was a valid excrase of the power 
conferrod by War Precautions Act 
1914-1916 5 4-—- Bumkakp wo OAKILTY 
(1920), 27 © L R 520 —AUS. 


212i Patent wn name of ahen encray 
—Royalties paid by licensee during sus 
pennon of patent—VH ho enhitlhd fo }~ 
Held (1) royalties paid by the 
licensee from the date of his licence up 
to the cxptration of sexx months from 
the ending of the war, 2e, to Jan 10, 
1920 were not sums belonging to an 
enemy, & were not properly in the 
hands of the custodian (2) royalties 
paid or to be paid after June 10, 1920, 
were properly paid or pavable ‘in the 
pene of tho custodian as a debt duc 
an enemy —Jte SiNTHITIC DRUG 
G » {1925] Lach C R 196 —CAN 


215 i. Licensed to trade for lamited 
Goi ear aad transactions }~-The 
ondon agency of a German bank, 
which at the outbreah of war in 1914 
became an enemy, held a biJl, drawn 
by @ German subject & acceptid by 


| 
| 
| 
| 
| 
| 
| 


ee 


for the amount 


215e. — — 


— ——— 


& Scoteman, Which had been sent fron 
Germany for collection It had teen 
the pra fice of the bank that, if bills 


80 aent were dishonoured no. legal 
procecdingr were taken agamst 4a 
ceptors in Gieat Hritam but the 


billa were retransmitted to the Germar 
offiec so that procecdings might be 
tahkon in the Gorman cts against the 
German indorsers Licences covering, 
the whole pemoli of the war were 
issucd to the J ondon agency, Cmpowcs 

ing it to carry on banking busincss 
under supervision to the crtent of 
completing current transactions sO ar 
to meake its realiable asects avatlable 
to ita ercditors sQ far us those tranrk 
actions would in ordinary course have 
bccn carried out through ' fhe Fondon 
cxtabhishment The bill having becn 
Gishonoured on presentation, was 
retained Ly the London agency which 
debited the German offico with tlie 
amount, & filed a letter, which owing 
to war conditions could not be sent, to 
the German office intimating the cis 
cumstances In an action on the vill 
brought in 1922 by the Lublic Lrustre 
against the Scottish acceptor: — Held 

Qs an action on the bill was not a 


93 


HIAISI} 12 


interest.) fic CHAMBITIAINS SPLIDI MINI, 
CHAMBIERIAIN ¢ CHAMITRIAIN, No | 19% 
ante 

British | 215d. — -]| Jvc TIAtTEENSILIN, 


BIANh, No 237¢ post 
— Accumulations of annuities.| 


—By his wall a testator, who died on Jan 2d, 


transection that: would oan crdanary 
course have been carmed out thrcupgh 
dhe Pondon ag ney th dere ne. 
ferred do om { PU Bet Lyn ie 
Prmtsind ¢ Davari So [lho fs ¢ 
1 1- SCOT 

215 1 Substitute this mumter fo: 


2151 in Oripinal volute 


215b1 Jeeaty cf Teac do © 78% 
quent Qrdas Whul pryapoly sty t 
t charge oniler dct Wi taj 
— (1) Deposits ct om ney wth the 
Nitional drut ¢ for ms st nfogn 
bCCusitien Tepauyment ef whil was 


guaranteed on dates which f£ GP during 
the war (2) rot depo at dro saving 
bank & ancaeys inverted with a loan 
co to be wifhbdrewr onc fice & from 
{he tanto «er pre ortment «ef the bank 
tecl (3) net neneys deposited with 
ufdrut ¢ with amstructions that all 
hun K Of Capital A intetost s0 received 
should be held ty the co 10 the credit 
cf the ewer urtil turthe: advice — 
SyCHETALY OF SIAJE OF CANADA 1 
NIQTIZKE SIECHRIIARY OF SIAJE O1 
CANADA * WIFHMAYLR (1921) 68 
DL RE 443 O25 C KR 262 varyiny, 
20 Exch © R 219 —CAN. 


Cases 215e—215j. 


1916, directed his exors. to pay annuities to 
an Austrian & two German nationals ‘‘ until 
he or she shall die or mortgage or otherwise 
charge the same ... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.’”? No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 
ment Act, 1914 (c. 12), but accumulations 
were retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants’ interests in the custodian :-— 
Held: (1) as the Act of 1914 only suspended 
payments to the alien enemies & did not 
determine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ab initio; (2) the annuities 
were forfeited & determined in the case of the 
German nationals as from Jan. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany & Treaty of Peace Order, 
1919, & in the case of the Austrian national 
as from July 16, 1920, by the charge imposed 
by the Treaty of Peace with Austria & Treaty 
of Peace (Austria) Order, 1920; (3) the 
accumulations of the annuities until those 
respective dates became subject to the 
charges & payable therefore to the custodian 
or the administrator of Austrian property 
us the case might be.— Re LEVINSTEIN, 
LEVINSTEIN v. LEVINSTEIN, [1921] 2 Ch. 
2513; 91 L. J. Ch. 382; 126 L. T. 1773 65 
Sol. Jo. 767. 
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child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants’ con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal- 
ment since then. The custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. The custodian had not 
obtained a vesting order :—Held: both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1920, were property 
rights or interests within Peace Treaty Order, 
1919, 8. 1 (xvi), &, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge.—Re NEUBURGER’S SETTLEMENT, 
FORESHEW v. PuBLIc TRUSTEE, [1923] 1 Ch. 
508; 92 L. J. Ch. 442; 129 L. T. 7385; 67 
Sol. Jo. 500. 





Accumulations of annuities.]— 
By his will dated Mar. 3], 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national ‘‘ until he shall die or voluntarily or 
involuntarily alienate or encumber ... the 
same.”” Testator died on Aug. 22, 1914, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), 8. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from July 16, 1920, charged in favour of the 


rola ' administrator of Austrian Property, to secure 

Annotations ---Aas to (3) Folld. Re Chamberlain’s Scettimt., (anter alia) payment of debts owing by 
Charmborlain vo. Chamberlain, (1921) 2 Ch. 533; Re : 45 : enc . 
Biodormann, Best v. Wartheim, [1922] 1 Ch. 31. Austrian to British nationals :— Held: (1) the 

215f. J—A testator, whose accumulations up to July 16, 1920, passed 


domicil was English, by his will directed his 
trustees to invest a certain sum in the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, &, as 
®& when the annuities fell in, to apply the 
income & the capital so set. free in accumulat- 
ing « trust fund. That trust fuud was also 
invested in the Hamburg State Loan. The 
annuitants. & those interested under the 
will in the trust fund, were German nationals : 
—fleld: the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being ‘ property, 
rights & interests "’ in the United Kingdom. 
— FAVORKE v. STEINKOPFF, [1922] 1) Ch. 
174.3 sub nom. Re SYEINKOPFF, FAVORKE v. 
hoe ee 91 L. J. Ch. 165; 126 L. T. 
07. 


215g. —— ——- —— ——.]—Under the trusts 


of a marriage settlement of 1908 & in the 
events that) had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£150 a year. Jf neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjecta, & was payable during the lives of 


to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 16, 
1920, was not forfeited, but was payable to 
the administrator of Austrian property.—Re 
BIRDERMANN, Best tv. WERTHEIM, [1922] 
1Ch. 31, @1 1.3. Ch. 105; 88 T. LR 37; 
66 Sol. Jo. 107; on appeal, [1922] 2 Ch. 771, 
C. A. 








Trust estate.]|—See Nos. 215e- 
215g, ante. 








Shares in English company.|— 
FASBENDER v. A.-G., KRAMER v. A.-G., No. 
40d, ante. 








Property in England.}]—A person 
of dual nationality, who is a British subject 
by British law, having been born in England, 
& also a German subject by German law, 
is a ‘‘ German national” within the Treaty 
of Peace with Germany, art. 207, & Treaty 
of Peace Order, 1919, giving effect to it, & 
is nut entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of that Order.— 
KRAMER v. A.-G., [1923] A. C. 528; 92 
L. J. Ch. 333; 129 L. T. 390; 39 T. L. R. 
462; 67 Sol. Jo. 552, H. L.; affg. S. C. aub 
nom. FASBENDER v. A.-G., KRAMER v. A.-G., 
{1922} 2 Ch. 850, C. A. 


the surviving covenantor & the surviving ‘ annotatum —Reld. Re Rush, Warre v. Rush, [1923] 1 Ch. 56. 


215i i. Iharer shares & 215j i. Property tn dus- | & Germany are wide enough to include 
debentures wn Transvaal mining com- | tralia—Subject to restraunt on aniicipa- | an estate for life of a married woman, 
my. J—RANDYONTELN Estates GOLD | tion.}-~The words “all proporty. | being a German national, still under 
INING Co., LTD. v. CUSTODIAN oF | rights & Interests’? appearing in cL. 4 | coverture subject to a restraint on an- 
ENEMY Proverty, [1923] App. D. | of the annex to art. 297 ot the Treaty both caer wie wate = v. FRANKENBERG 
576.—8. AF. of Peace between the Allied Powers ' (1921), 218. R.N. 8. W. 388.—AUB. 
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215k. ——- —— 


2151. —— 





Subject to restraint on 
anticipation.|—The charge imposed by Treat 
of Peace Order, 1919, s. 1 (xvi), upon 
roperty, rights & interests in this country 
onging to German nationals at the date 
of the coming ‘nto force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation.—Pupiic Trus- 
TEE v. WOLF, [1923] A. UC. 544; 92 L. J. Ch. 
520; 129 L. T. 7388; 39 T. L. R. 6533 67 
Sol. Jo. 637, H. L.:; revsg. S. ©. sub nom. Re 
RosH, WARRE v. Rusn, [1923] 1 Ch. 56, C. A. 


Annotations -—Refd. Re Nouburger’s Settimt., Foreshew v. 
Public Trustee, [1923] 1 Ch. 508. Mentd. Morgan vr. 


area & Kirby, (1923) P. 1; Parr v. A.-G., (1926) A.C. 








Belonging to foreign bank in 
liquidation.}—Pltfs. were the receivers of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art. 206, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing th liability on 
the currency notes of the bank amonyw the 
severa) States among which the territory of 
the former Austro-Hungarian monarchy had 
been divided. Art. 249 of that Treaty pro- 
vided that ‘‘ subject to any contrary stipula- 
tion ’’ in the Treaty, the British Govt. might 
retain & liquidate the property in this 
country of ‘‘ nationals of the former Austrian 
Empire ’’ which expression, as the ct. found, 
included the Austro-Hungarian Bank, & 
charge it with the payment of claims by 
British nationals in respect of (inter alia) 
debts due to them by Austrian nationals. 
By the same article Austria undertook to 
compensate her own nationals for the 
retention of & charge upon their property. 
Defis. were the custodian of enemy property 
in this country & the administrator appointed 
by Order in Council to liquidate the property 
of Austrian nationals in this country & 
administer the above-mentioned charge. 
Pltfs. claimed that art. 206 was a “ contrary 
stipulation’? within art. 249, that the pro- 
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office for Europe. The general manager of 
the London branch had no general authority 
{o issue policies in this country. Certain 
life policies signed by the president & secre- 
tary of the co. & countersigned by the 
general manager for Europe were issued in 
London to German nationals before the 
outbreak of the war. The policies were not 
under seal. The policy moneys were ex- 
prossed to be payablo in London, but all 
premiums were payable either at the central 
oflice in New York or at the office where the 
insurance was payable & proofs of death 
wore to be furnished at the New York office. 
An indorsement on the policy provided that 
it should be construed according to English 
law. In an action to determine whether the 
policy moneys payable under the policies in 
question, which had matured on or before 
Jan. 10, 1920, the date when the Treaty of 
Peace with Germany came into foree, were 
‘property, rights & interests within Ilis 
Majesty's Dominions ’* belonging to German 
nationnis, & as such were subject to the charge 
created by Treaty of Peace Ordor, 1919, 
s. 1 (xvi) :— Held: (1) there was nothing in 
art. 290 of s. Vo of the Peace Treaty, or in 
par. 11 of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts wero to bo 
excluded from the general charge under 
par. 4 of the annex tos. 1V.;, (2) inasmuch 
as a corpn. might have a dual residence, & 
there was evidence that. plifs. were resident 
both in New York & in London carrying on 
business in both places & in both places 
being subject to the jurisdiction of the cts., 
it was permissible & necessary to look at the 
terms of the contracts & to determine from 
them at what. place the debts would be 
recoverable. Applying that test in the 
present casc, the debts were recovorable In 
London where they were expressed to be 
payable, &, that beimy so, they were situate 
within Lis Majesty’s Dominions & became 
subject to the charge. New York Lire 
INSURANCE Co. vo. Punnic TRusten, [1021] 
2Ch. 1013 98 4. 5. Ch. 4195 18h bP. 488 5 
40 'T. L. R. 4303 68 Sol. Jo. 477, C. A. 


perty of the bank in this country was conse- | , ; ; on 

oe Annotations :—As to (2) Retd. Swodish Central Ry. Phomp- 
quently not subject to the charge, & that son, (1924) 2 K BB. 285, Republica do Guatemala vr. 
they & not defts. were entitled to administer | Nunez, [1927] f Ws, 1s. 6600. 
that property :—Held: there was no incon- ' 215n. — — —-- Share of enemy partner in firm.]— 





sistency between the two articles, which 
dealt with different subject matters, the 
only eftect of art. 249 upon the liquidation 
under art. 206 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in Austria if the Austrian 


So far as English law is) concerned one 
partner in a firm who purchases the share 
of an enemy partner therein during hostilities 
acquires no fresh right & has no fresh remedy 
as @ result of such purchase. Such encmy’s 
interest in the concern still fallh within the 


Govt. carried out its undertaking, & the 
action must be dismissed.—LuUxaRDo 0». 
PuBLic TRUSTEE, [1924] 2 Ch. 147; 93 
L. J. Ch. 425; 13) L. T. 200; 40 T. L. Rh. 
548; 68 Sol. Jo. 737, C. A. 


215m. ——- -—— Policy money—Payable in | 
England.|—Pitf. co. was incorporated by 
special Act of the Legislature of New York, 
& had its central office & the bulk of its 
assets in New York. The co. had a branch 
in London, & in most of the capitals of 
Kurope, the branch in Paris being its head 


category of “ property, rights, & interests ” 
subject to the charge created by Treaty of 
Peace Order, 5. 1 (avi) for the purpose — of 
giving effect to art. 207, & by Treaty of 
Peace Orders, 8. 1} (xvii) (ccc) is) payable 
to the administrator of German property. - 
Friep v. GERMAN PROPERTY ADMINISTRATOR, 
[1925] Ch. 757; 95 L. JI Oh. 43 131 L. 7. 
3763 69 Sol. Jo. 707. 


2150. —— Joint decisions of Clearing Offices — 
Effect.|——In 1913 defts. had entered into 
contracts with German sellers for the purchase 


a ee 


eee 


sd. ———-_ ———  HKights of German | charge created by Regulations of Jan. | orders mode under Trading with Enemy 
nafwnals in testatur’s undisposed of | 28, 1920, r. 2U (1).— He MrTcuNER, wlels not affected. |j— SECREIARY OF 
property.}— The rights of German na- | [1622] St. K. Qd. 30.—A4B. SIATL OF CANADA 0. GREFNSHIELDS, 
tionals in testator’s property undisposed L.ip., [1925] Exch C. Rt. 20.—CAN. 
of by his will are subject to the 80. —— Rights acquired under vesting 
95 


Cases 2150-221. 


of a quantity of nitrate, delivery of which 
was to be made to defts.’ agent alongside the 
vessel at Iquique, & payment for which was 


to be made in London after presentation of 


bills of lading. Several cargoes were shipped, 
but, war broke out before the vessels arrived 
at their destination & before the bills of 
lading, which were made out to order, could 
be presentcd. In these circumstances defts. 
procures delivery to their sub-purchasers 

y giving an indemnity to the ships, & 
presumably received payment for the nitrate 
from their sub-purchasers. After an interval 
the German sellers duly notified their claim 
for the price of the nitrate & for interest to 
the German clearing office, which in turn 
passed it on to the British clearing office. 
Detts. were prepared to pay what the 
Germans claimed as the price of the goods, 
though they disputed the existence of any 
debt, either in the strict Jegal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 296, & they disputed the 
Claim for interest. As the Treaty only 
contemplated the admission of debts, & 
defts. were prepared to pay the amount 
Claimed as the price of the goods, the Hiitish 
clearing office admitted the debt, & the 
principal money was cleared in 1023. At a 
Jater period the claim for interest was agam 
put forward. This claim defts. still disputed, 
but the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. 13, 1920. 
The decipion took the form of an intimation 
that the British & German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annes to sect. JID. of 
Part X. ot the Treaty was payable upon 
the admitted debt at the rate of 5 per cent. 
per annum calculated from dates specified. 
The notice then continued as follows: “ In 
default of a notice of appeal under r. 22. of 
the Rules of Procedure of the Anglo-German 
Mixed Arbitral Tribunal, the interest on the 
said sum of ...at the rate of 5 per cent. 
from (the date named) to the date of crediting 
& advice to the German clearing office will 
be credited by the British clearing office to 
the German clearing office.” No appeal was 
brought, &, after the expiry of the time for 
appealing, pltf., the controler of the British | 
clearing office, sought to enforce this joint 
decision by action on the ground that a 
Joint decision unappealed trom should, on 
a true construction of the Peace Treaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, & should, therefore, be enforced by the 
cts. of this country on the same principle as 
cither a foreign judgment or an award is 
enforced :—Held >: under Treaty of Peace, 
art. 296. as carried out. by ‘Treaty of Peace 
Act, 1919, & Treaty of Peace Order, 1919, the 
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Attorney-General necessary party.) — The 
A-G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the susbtantial claim was 
against the fund, & a subsidiary claim for a 
declaration as 1o nationality was added.— 
GROEBEL v. ILUNGARIAN PROPERTY ADMINIs- 
TRATOR (1925), 70 Sol. Jo. 345. 


919. Citations -—For ‘Re FIEGELBERG’”’ read 


“ Re JIAGELBERG.”’ 


}—The controller of the 
Jwondon agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumstances to pay (1) non- 
enemy holders of cheques drawn before or 
after the outbreak of war by enemy cus- 
tomers; (2) non-enemy holders of cheques 
drawn before or after the outbreak of war 
by non-enemy customers; (3) pre-war 
acceptances of customers, whether enemy or 
non-enemy, of the London branch, or of other 
persons domiciled for payment at the London 
branch. 

(1) Where cheques are drawn by the head 
offiee or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereot must not be met without 
the direction of the judge.— Re DRESDNER 
BANK (LONDON AGENCY) (1920), 64 Sol. Jo. 
426. 


——— ae 








219b. — —-- — Effect of Treaty of Peace.]— 


(1) The provision contained in sect. 1 (3) of 
{he above Act continues in force after the 
coming into operation of the Treaty of Peace 
ol June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to be deter- 
mined 1s the date of the winding-up order. 
Re Drurscuk Bank (LONDON AGENCY), 
[1921] 2 Ch. 80; 90L. J. Ch. 406; 126 1. T. 
20; 37 T. L. R. 559: 65 Sol. Jo. 492; subse- 
quent proceedings, {1921} 2 Ch. 291. 


219c. --— - —-— — Who are creditors.|—On the 


outbreak of war three enemy banks in the 
City were closed, but were afterwards re- 
opened under licence. Ultimately the Board 
of Trade made orders under the above Act 
winding up the businesses, & a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under which 
they were entitled to a year's notice, & the 
contracts being subject to German law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice. or damagcs for wrongful dis- 
missal :—J/eld : the claims for salarv & for 
damages were not debts of a London wus 
payable under the above Act, & the appli 
tions 

Re Drespxen Bank, Re DIRECTION DE 
Disconro GESELLSCHAFT, [1920] 1 Ch. 69 
89 L. J. Ch. 86; 121 L. T. 610; 35 T. L. 


joint. decisions of the clearing offices were not ; : 
in the nature of judgments or of awards under , stn ODS FO aaa Ponty Maren es 
an arbn., so as themselves to be enforce- oe ee Consd. Meyer v. Faber 
able by action, & therefore the action failed. 220. Add. Annotations :—Comsd@. Meyer v. | ta 


215p. 


—ULEARING OFFICE CONTROLLER tv. WEIR & 
Co. (1925), 05 L. J. K. B. 883 183 L. T. T01; 
41 T. L. R. 603; 69 Sol. Jo. 809; 22 Lloyd, 
L. R.280,C. A.; affd. (1926), 185 L. T. 705 ; 
42 TP... R. 697, O<F d.. 


Action against administrator— Whether , 


—_ me: 





(No. 2), [1923] 2 Ch. 421. Refd. Re Vulcaan 
Coal Co., Harrison v. Harbottle, [1922] 2 Ch. 
0. 


991. Add. Annotations :— Refd. Re Dieckmann 


(1917), 117 1. T. 713; Meyer vr. Faber 
(No. 2), [1923] 2 Ch. 421. 


—— Liability of third party to put 
business in funds to meet bDills.|}—In June, 
1914, defts. by their Pans branch, drew ten 
bills of exchange, payable in London three 
months after date, on the Dresdner Bank. 





— ee 


The Dresdner Bank accepted the bills at | 


their London branch & received as security 
Russian promissory notes. Defts. provided 
no funds to meet the bills when they fell due 
&, under an arrangement between the 
Treasury & the Bank of England, the amount. 
payable was discharged by the Bank of 
England. By 1917 the Dresdner Bank in 
London had repaid the sum due for principal 
& interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Iiesdner Bank in London to be wound up, 
& appointed a controller to wind up the 
business, with power to collect) all moneys 
owing to the bank & to bring actions in the 
naine of the bank: Meld: (1) the trans- 
action was part of the “ business’ of the 
London branch of the Dresdner Bank ; 
defts.’ liability to put the Dresdner Bank 
in funds to meet the bills was an asset of the 
London branch within the above — sect., 
even if the London branch accepted the bills 
on the instructions of the head office in 
Berlin & debited the current account of the 
head office with the amount paid on the bills, 
& defts. were liable to repay pltfs. the money 
paid by them to the Bank of Knyland in 
respect of the bills with simple interest at 
5 per cent. on each mstalment from the date 
of payment; (2) the action by the controller 
in the name otf the Dresdner Bank (London 
Agency) was not an action in the name of a 
branch of that bank but) an action in the 
name of the Dresdner Bank, & the addition 
of the words “ London Agency,” being merely 
descriptive, did not change pltfs. from being 
the Dresdner Bank into something unknown 
to the law as a legal person.—DRrESDNER 
BANK v. WUSsSO-AsSiaTIC BANK, [1923] 1 Ch. 


209; 02 IL. J. Ch. 204; 128 J. T. 683; 67 
Sol. Jo. 277. 
Annoatun :—Generally, Mentd. Russian Commercial & 


Indust mal rt : 
[1923) 2 K. B. 


222. Add. tioialion :- Refd. Meyer v. 


(No. 2), [1923] 2 Ch. 42]. 


Comptoir D’Escompte de Mulhouse, 


Fuber 


223. Add. Annotations :—Refd. J?e Vulcaan Coal 
Co., Harrison v. Iarbottle, [1922] 2 Ch. 60; 


Meyer v. Faber (No. 
223a. 





Addition of words 
DRESDNER BANK v. 
No. 22)a, ante. 
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2), (1923) 2 Ch. 421. 


— Action in name of business—- 
**London Agency.’’|— 
Russo-AsSIATIC BANK, 


- After Treaty of Peace.|— 


The Treaty of Peace with Germany, art. 206, 
which declared that enemy debts as therein 
defined were to be settled through clearing 
otlices to be established after the treaty came 


into operation, 


PART III. cad - SUB-SECT. 2.-— 
- (a). 

2231. Amending dct of 1916, s. 1— 
Business ordered to be wound up—Sale 
of atock—Rights of consignors of stock 
supplied on sale or return.}—The 
husiness of an ahen enemv bookseller 
was ordered to be wound up, upon 

plication by the controller under the 

above sect. :—Held: he was entitled 
to sell the whole stock, but if there were 
identifiable consignmente of unsold 


J.5. 


& the annex 


| 


| 
| SCO 


to that article, 


stock on sale or return from persons 
he could communieate, 
he must return or store them at con- 
signor’s expense red T Nas hae Eg po. 

: 1u7. - 


with whom 


M‘LINTOCK, [1918] I 


up— Pmocr 
—Held: 8. 
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are qualified by art. 297, & the latter article 
& its annex cannot be construed as limited 
to a confirmation of what has been done 
under ‘ exceptional war measures ’’ prior to 
the coming into force of the Treaty, but 
must be held to validate all acts & procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
nufter the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. :-—Held ; 
the action was properly brought ; & a motion 
by deft. to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed. Mtyver & Co. rv. FABER, 
(1921) 2 Ch. 226; 91 1. J. Ch. 2333 125 
tye Vel. 


223c. —- —-— -- General position of controller.|-— 


223d. - 


223e. -——— 


223f. — 


sf. Trading with Enemy Acts, WI1i- : 
1916—Businese ordered to be woud 

of emtroller 
9H of the 1914-16 Acts 
authorised the Minister for Trade & 


Re VuLcAAN Coan Co., PEUARRISON @. JPAR- 


BoTrTLK, No. 223t, post. 


~- -} --At the outbreak of war 
in 1914, a British subject, resident in England, 
®& three German subjects, resident. in’ Ger- 
Inany, were carrying on business in partner- 
ship in London. The outbreak of war having 
dissolved the partnership, the British part ner 
with the sanction of the Home Office pro- 
eceded to wind up the business. Tle got in 
a large sur of money, representing: assets of 
the business, & discharged nearly all the 
liabilities, & had a balance in hand. The 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 916 (c. 105) & 1918 
(c. 31), sued, in the name of the firm, the 
British partner for the balance of assets. 
Deft. contended that he had himself claims 
against the business, & that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets :--Hfeld: under the Acts, the eon- 
troller had net the powers of a trustee in 
bkpcy., his outside powers being those of a 
liquidator in a voluntary winding up, & he 
could not therefore override the ordinary 
law of partnership which entitled dett. to 
the taking of accounts between himself & the 
other partners.—-MEyER & Co. v. FABER 
(No. 2), (19283) 2 Ch. 421; 938 L. J. Ch. 17; 
120 L. T. 490; 30 T. L. R. 5503) sub nom. 
MEYER & Co. v. FABER, Meyerk & Co. v. 
KLpEK, 67 Sol. Jo. 576, C. A. 


Dismissal of manager by controller 
—~Claim by manager for salary & damages for 
wrongful dismissal.|—/ic ANGLO-AUSTRIAN 
Bank, Re DRESDNER BANK, te DIkKeCrion 
DER DISCONTO GESELLSCHAFT, No. 210¢, 
ante, 





~-—--—-- Claim by manager to retain 
against controller.)—A controller 


money as 
by the Board of Trade under 


appointed 


, powers under which the night of that 
controller to apply to the High Ct. 
was not to be measured by the 
standard land down with regard to 
siinflar applications by «a liquidator.— 
BROKWN HILL v. WARNOCK (1922), 30 
CG. L. R. 362. - AUS, 

sk. Enemy Trading Act, X of 1916 
—Busnesas ordered to be wound up 
—Powers of controller.}—-Wo.Lr _ v. 
Dapypa (1919), L. L. R. 44 Bom. 631.—~ 


fo apply.) 


Customs to confer upon a controller IND. 
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that M. Co. was unable to carry out its eo 

tract, it was liable in damages to F. Co. f,, 
breach of contract.—Re Brrrish INcANDE. 
cent MANTLE Works, Lp. (1928), J»: 
L. T. 126; 39 T. L. R. 244; 67 Sol. Jo. 517 


224, Add. Annotations :—Refd. Re Vulcaan Coa] 


. Harrison v. Harbottle, [1922] 2 Ch. 60 - 
branch of a German co. registered in Holland Co., Harrison ¢ 
until June 30, 1918, at A aalare of not less Meyer v. Faber (No. 2), [1923] 2 Ch. 42]. 


than £1,000 per annum. On Aug. 14, 1916, | 226. Add. Citation :-—[1917] H. B. R. 243. 


the Board of Trade made an order to wind up Stee 

the business & appointed a controller under eae FTO the Vana ok gar a 
sect. 1 (1) of the above Act. On Aug. 31, German subjects were carrying on business 
19] 6, ae Ea rae dispensed with the eer- in London in co-partnership with F., their 
vices of H. At that date Hi. had in his English partner. Under the partnership 
ene cerfain moneys of the business, articles F. was the managing partner in 
which he claimed to retain, as against the London, & on the dissolution by the declara- 
controller, to satisfy his claim for damages tion of war he carried on the business & 


Cases 2238f—236., 


sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 















for Scotland oa ship & 


for breach by the co. of the agreement :— 
Held: the claim was against the co., & not 
against the business, & H. was not entitled 
to retain the moneys as against the con- 
troller.— Re VULCAAN COAL Co., HARRISON 
v. TARBOTTLR, [1922] 2 Ch. 60; 91 1. J. Ch. 
4913; 127 L. T. 274; 68 Sol. Jo. 423. 


Annolalion :-—~Dbtd. Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 
223g. 


Sale of business by controller— 
Damages for breach of contract.|/—At the 
outbreak of war the majority of the shares 
in M Co., carrving on business in the United 
Kingdom, were held by, & the majority of 
the directors were, alien enemies. <A con- 
troller of the co. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1915, 
M. Co. agreed to sell, & I". Co. to buy, the 
whole output of M. Co. unti! six months after 
the declaration of peace between Hngland 
& Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be wound up & the controller 
ROold the business :—Jleld: although at the 
outbreak of war M. Co. became an alien 
enemy, yet its business could bo lawfully 
carried on under new non-enemy management 
even if enemy shareholders might after the 
war benefit by such trading, &, although it 
was in consequence of the winding-up order 








requisition. On 


PART III. Bech aoe 2.— 





Dee. 


of 


236. 


1, 1917, 
Board of Trade pronounced an order 


vesting the sum £279,732, 


collected the assets with the view of liquida- 
tion. No accounts had been taken between 
the partners since Dec. 81, 1913. F. died in 
1920, & deft. was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, should vest in pltf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft. of all dealings between the German 
partners & the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment of what should be found 
due, & an inquiry of what the partnership 
property consisted. The German partners 
were not added as pltfs. in the action :— 
Held: in the absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, & the action failed.— 
PUBLIC TRUSTRE v. ELDER, [1926] Ch. 776; 
95 L. J. Ch. 619; 135 L. T. 589, C. A. 


Add. Annotation :—Refd. Re Ferdinand, Ex- 
Tsar of Bulgaria, [1921] 1 Ch. 107. 


appointed under Consohdated Orders 
respecting Trading with the Eneiny 
1916, one-half of the assets situated 
in Ontario of the estate of W., on the 


the 


with 


230 il. — — ---- Proof of enemy's | interest from the dato of reccipt of the 
interest a7 a tee rly }--A British sub- instalments, in the custodian for | ground that the said half belonged to 
jeet appllec to the ect. to make a Scotland under the above Act :-— or was held or managed for or on 
behalf of W.’s daughter, who was an 


vesting order vesting in the auatodian 
£20,000, the 
freight oarned by the ship while under 
requisition of the Admity. Heaverred 
that the enemy firm, & the two partners 


Held: 


First 


the custodian was entitled to 
deerce for £79,732 with interest from 
the date of the interlocutor of the 
Division.—-PENNEY — . 


enemy. The motion was wnade under 
Consolidated Order 28, which was 
assed pursuant to the above Act :— 


CLYDE, 
feld: it was appropriate & expedient 


thereof, were “ the owners or at Jenat 
part-owners of the” ship :—licdd: 
apnpet. had fatled to aver a sufficient 
interest of the enemy firm & ita 
partners fn tho ship to makho a. 4 (1) 
of the above Act applicable. BURRELL 
t, MAASHAVEN S.S. Oo. Lrp. (1919), 
56 Se. LL. HK. 434.--SCOT, 


280 ili, — - Inalatmenta of 
perce price of ship—DPaid to builder 
yy enemyp—Ship requisitioned by <Ad- 
He Grampa jeh shipbuilders con- 
tracted to build a ship for Austrian 
shipowners. On the doclaration of 
war between Great Britain & Austria 
the veasol was nearing completion, & 
the purchasers had paid instalments of 
the price amounting to £79,782. On 
Feb 17,1918, the Adimlty. requisitioned 
the ship as she then stood at the price 
of 886,000, but it was not until July 30, 
1917, that the Admity. paid the 
builders that. sum, & ia f refused to 
pay any interest from th 


e date of 


11920) 5. C. CH. 1.) 68.—SCOT. 


sl. War Measurcs Act, 1914 (c. 2) 
~~ hat pba can be veasted—Truat 
Junds— Agreement by beneficiaries as to 
disposition of fine ee the will of 
W., a citizen of the United States, who 
died in 1916 resident there, the residue 
of his estate was given to a trustee for 
the sole use & benefit of the wife & 
daughter, share & share alike. His 
danghter was marricd to a German 
national, & was residing in Germany 
at the time of her father’s death. 
W.'s widow was a_ citizen of the 
Wulted States. Tarly in 1917, an 
agreement was made by the trustee & 
the wife & daughter, pursuant to 
clause 11 of the will, by which, in 
effcct, it was a d that the whole of 
the assets in Ontario should be allo- 
cated to the widow. In May, 1919, an 
application was e to the ct., 
by the Secretary of State for Canada, 

‘ for an omer veating in the an 
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to make the order asked for.—fe 
WALKER (1919), 46 0. L. R. 863; 16 
QO. W. N. 328.—- CAN. 
2341. For ‘ 234i’ read “‘ 236 1.” 
am. Trading with Enemy  <Acts, 
1914-1916—-Powers & duties of cus- 
tudian—Paynent of mortgage debt— 
Form of order—Costs.}—Where, under 
s. 9p (2) of the 1914-16 Acts the Public 
Trustce is authorised to pay out of the 
property ale to him in respect of an 
enemy subject a mtge. debt & interest 
due by him, the order should provide 
that the m » Should exccute a proper 
discharge of the mtge. & deliver u 
upon oath to the Public Trustee 
titles & other documents relating to the 
land mo The costa of a motion 
for an order under sect. 9 D (2), of the 
Public Trustee & of the enemy subject 
were allowed out of the property in 
the hands of the Public Trustee. 
Form of order stated.—Re SCHURR 
qi 920), 27 Cc. L. R. 442.—AUS. 


236a. 





———. ———. Effect of Treaty of Peace & 
consequent Orders.|—By Treaty of Peaco 
Act, 1919 (c. 33), Treaty of Peace Order, & 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1914 (c. 12), s. 5 (2), on the 
et. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
a bis due by that eee has, so far as con- 
cerns pre-war debts due by Cerman nationals 
to British nationals, come to an end. Pay- 
ment of such debts can now be made only 
through the clearing office established under 
s. IIL. of Part X. of the Treaty..——He NYTER- 
HAvS, [1921] 1 Ch. 269; 91 L. J. Ch. 1073 
36 T. L. R. 425; 64 Sol. Jo. 426. 


Annotation —~Refd. Re National Rank fiir Deutschland, Re 
Anglo-Austrian Bank, [1921] 1 Ch. 284. 


236b. ——- ——— ——— ———.]—-Att the outbreak of 


237. 


237a. 


287b. 


war a debt was due from a German bank to 
the London agency of an Austrian bank. 
Vesting orders were made, under which the 
property in England of the German bank 
was vested in the custodian. An order had 
been made, under which the business of the 
london agency was wound up & a controller 
appointed. The controller applicd to the 
ct. to give directions under the powers con- 
ferred by sect. 5 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 

erty vested in the custodian :—Held : even 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, except in 
very special circumstances, but would leave 
such debts to be dealt with under the Order 
in Council to be made at, the termination of 
the war under sect. 5 (1) of the Act.—wNe 
NATIONAL BANK FUR DEUTSCHLAND, Te 
ANGLO-AUSTRIAN BANK, [1921] 1 Ch. 284; 
90 L. J. Ch. 15; 123 L. T. 647. 


Add. Annotation :—Folld. Dresdner Bank v. 
Russo-Asiatic Bank, [1923] 1 Ch. 209. 








British creditors—Mode of distribution.]— 
l’unds were released by the custodian of 
enemy asscts in this country from his charge 
upon them under the Treaty of Peace Orders, 


the release being expressly limited in favour | 


of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Upon the trustee’s 
application for directions :—Held: the ct. 
would direct the funds to be distributed 
according to Bkpcy. Act, 1914 (c. 59), but 
would give the custodian an opportunity of 
being heard, if he so wished, before the order 
was drawn up.—He WISKEMANN, Ez p. 
TRUSTEE (1923), 92 Tu. J. Ch. 319; [1923] 
B. & C. R. 28. 


Right to dividends—On shares held by 
alien enemies.|—An English co. had certain 
alien enemy shareholders & certain assets 
in Germany. From time to time after the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors & by the 
co. in general meeting declaring interim & 
final dividends respectively, subject in each 
case to a condition that as regards members 
of the co. resident in Germany, Austria & 
Turkey, the dividend should be payable 
only out of asseta,in Germany, & as regards 





aa 


237c. 


Release of funds in favour of | 





237d. 


Vol. I1.—Aliens. Cases 236a—23'7d. 


members resident elsewhere out of assets in 
England. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act, it 
was ordered that the right to,transfer the 
shares held by alien enemies \& to receive any 
dividends ‘‘ now due & to accrue due thereon ”’ 
vested in the custodian, & the shares were 
transferred into his name in due course :— 
Held: the resolutions, so far as they provided 
for payment only out of assets in Germany, 
were void as against the custodian, & the co. 
was liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 
order.—ARAMAYO FRANCKE MINES, LTn. v. 
Purztic TrRusThR, [1922] 2 A. C. 406863 OL 
L. J. Ch. 643 ;° 127 LL. T. 661: 88 T. 1a R. 
756; 66 Sol. Jo. 611, H. 1.3 affy. S.C. sub 
nom. Re ARAMAYO FRANCKE MINES, LYTD., 
[1921] 1 Ch. 675, C. A. 


--——— Part of trust income- Payable to 
joanne Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
partnership or membership of a co., & not 
to trust income pavable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) By his will a testator, who died in 1904, 
bequeathed his estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to his children ; & 
he directed lus trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the annual 
income to her for her separate use without 

of anticipation & until she should do 

any act or thing whereby the san 

if payable to her absolutely or any part 
thereof, might have become payable or for- 
feited to or vested in any other person. In 
the event of a forfeiture under this” pro- 
Vision the income was given upon a dis- 
erctionary trust during the remainder of the 
life of the daurhter, & subject) thereto the 
daughter’s share was to be held in trust for 
her children & issue as therein mentioned 
One of the testators daughters had inter- 
married with a German in 1008, & had since 
resided in Germany. Since the coming into 
force of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Germany, to about £4,000 +- Meld: the 
daughter's lite interest was not determined 
on the coming into force of the above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, & the accumula- 
tions of income up to that date were subject 
to the charge.—Re HALLENSTEIN, HALSTED 
v. BLANK, [1922] ] Ch. $55; OT LL. J. Ch. 
420; 127 l. T. 58; 88T. I. RR. 3135 66 
Sol. Jo. 29%). 
Liability of custodian for super tax.] — 
Property belonging to an cnemy which is 
paid to or vested in the custodian under the 
above Act. is, pending its disposition by Order 
in Council after the termination of the war, 
removed from the control & beneficial owner- 
ship of the enemy. During the interval the 
beneficial ownership is in statutory suspense 
or abeyance, the custodian having mean- 
while limited powers of dealing with the 
property. 








Cases 237d—290. 


When war broke out in 1914, M -» an enemy 
within the Act, owned real estate in England 
& shares & securities in British cos. 


the legality of the assessment :—Held: 


analogous to 
pect. 5 (2). 


By (London Agency), [1921] 2 Ch. 291. Reta 
orders under sect. 4 of the Act the real estate, Jebara v. Ottoman Bank, [1927] 2 k r- q. 
shares & securities were vested in the cus- | 250. Add. Annotations :—Mentd. Markw. 
{udian. The Special Comrs. for Income Tax A.-G., [1920] 1 Ch. 848; Johnstone ep Nee 
assessed the custodian to super tax as agent (1921) 2 A. O. 262; The Mervacte vdlar, 
or receiver for M. The custodian rarer 128 L. T. 176. . (2929) 
M.’s beneficial ownership of the property 258. Siocce Tigioy eG Soak Rodriguez v, 
having ceased on the making of the vesting v. Pedlar (1921) 2 A. C.2 aoe Johnstone 
orders, the profits & gains received by the : : : poe ? 
custodian were received by him in respect of 254. Add. Annotations :—Retd. Rodriguez», 
M., but did not in his hands belong to M.; Speyer, [1919] A. C. 59; Re Ferdinand 
he did not receive or hold them as agent or Ex-Tsar_ of Bulgaria, [1921] 1 (Ch. 407’ 
receiver or trustee for M. within 5 & 6 Vict. Mentd. Johnstone v. Pedlar, [1921] 2 4. (' 
c. 35, 8. 41, &, therefore, he was not liable 262 ; ite Sutherland, Bechoff v. Bubna (1921) 
to be assessed to super tax; (2) as M. could 65 Sol. Jo, 513. 
not, after the war, ask to receive back the | 256. Add. Annotations :—Refd. Rodr iguey, 
property except on the footing that a sum Speyer, [1919] A. C. 59; Johnstone » 
ue to the epicont » super tax which, but Pedlar, [1921] 2 A. C. 262. 
or the war, he would have been liable to pay | 257. Add. A on 2-—~ ‘ 
was paid, the custodian must, under the rtd v. Podlam [1021] 2 reer Hetdacleluslyns 
cretion given to the ct. by sect. 5 (1) of the ; : es 
Act of 1914, pay that sum to the Comrs. as 259. Add. Annotations :—Folld. Krauss ¢. Krauss 
payment of a debt under & Orbach (1919), 35 J be qT. ht. 637. Refd. 
fie Munster, [1920] 1 Ch. 268 5 | Procurator in Egypt v. Deutsches Kolilen 
bo J. Ch. 188; 86-T. L. R. 1738; 64 Sol. Depot Gesellschaft, [1919] A. C. 291. 
Add. Annotations :—Refd. Re Ferdinand, 


Jo. JOY. 


Alanotation .—As to 


Bulgaria, (2921) 1 Ch 107. 


239a. - — - — Application to court—Rectification 
of register of shareholders. |—Shares 
Ing to an allen encmy were after the declara- 
tion of war vested in the Public Trustee & 
A four-day order was obtamed, 
directmng the co. to rectify the register of 
members, but that order was not complied 
The solrs. to the co. stated in corre- 
spondence they had the books of the co. 
but that all the directors & secretary had 
the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares.-- He MANINOT RUBBER PLANTA- 
NIONS, Lp, (1919), 63 Sol. Jo. 827. 
aldd. Cefation e— [1918 19) Bo & C. R. 177. | 
edd. Annotations ;—Refd. Meyer vr. 
421, 


sold by him, 


with. 


resipned :- fTeld : 


240. 


(No. 2), oe oe | 


[1923] 


Ferdinand, Ifx-Tsar of Bulgaria, [1921] 1 


Ch. 107, 


241. Add. Annotations -—Consd. Central India | 


| 


PART III. SECT. 2, SUB-SECT. 3.—A. 


250 vn. - — 3 Blaindts compelled to 
suc to establish cavedic.kE Au aben 
enemy, unless he be within (he realm 
by the heenee of the King, cannot rue 
in our cts either by himself or by any 
person on his behalf until peac is 
restored, 

Where a municipality, having sold 
Jand for taxes, server notice on. the 
owner to take proceedings on a careat, 
thereby compelling him fo proceed 
to establish at, the owner, if an alien 
chemy, should be treated, to some 
extent at least, as in the position of 
an siien enemy who is deft. to an 
auction. Therefore the action should 
not be dismissed on the ground that 
plif. is an alien enemy, for therefrom 
a discharee of an order continuing the 
caveal & a discharge of the caveat 
would follow.— REVESLTOW-CRIMINIL 
¢ STREASIOWN RURAL MUNICI- 
paliry, No. 511, [1917] 3 W. W. R. 
546 5 37 DD. L. R. 304: ae. {1920) 
1 W.W. RR. 5783) 62 DL. R. 266; 
15 Alta. L. R. 204.—CAN. 

250 viii. ---An alien ener 


cannot. enforce civil rights in a Britis 
et. during the period of hostiitics.— 





(1) Refd. Jte Ferdinand, x-Tsar of 


| 


| 260. 


_———$—- 


belong- 
261. 


—_+-—_ 


256 i. For “ Proclamation of August 





130 1914” read ‘f Proclamation of 
Avgrust 15, 1914.” 

2t¢6 iv. -——- --—— .-—An alien 
resident fin Ontano, although © his 


country is at war with ours, so long as 
he conduets himself peaceably, & is 
within the above Proclamation, is 
entitled to bring & mamta an action 


in any ct. in Ontatio.— KRisTo tt. 
HOLLINGER CONSOLIDATED GOLD 


Minis. Lrp. (1918) 41 O. L. R. 51; 
130 WN. 206.—CAN, 
256 v Christian  <Ar- 
monran ) -The cts. of the province of 
Quebee aro open to a Christian Ar- 
menian specially exempted under 
Order in Council of Nev. 20, 1914 — 
sap ® bicaRD (1919), 20 Q P. R 
179.—CAN. 

fi. detion under Families Caompensa 
tion Act.-—An action brought under the 
above Act, for the benefit of the mother 
of deceased, she being an alien cnemy, 
cannot be maintained.—CREMIDAS t. 
RRiT1Iasn COLUMBIA ELEctTRic RY. Co., 
{1910} 2 W. W. RR. 649.—CAN. 
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ee re 


Iix-Tsar of 
Ke Sutherland, Bechoff v. Bubna (1921). 65 
Sol. Jo. 5138. 
[1921]2 A. C. 262. 


Add. Annotation :—Refd. Johnstone v. Pedla 
[1921] 2 A. C. 262. 
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Mining Co. v. Soc. Colonial 
[1920] 1 K. B. 758: Re Dotan 


Ved aise 


Fle Deutsch: 


Bulgaria, [1921] 1 Ch. 


Mentd. Jobnstone v. Pediat. 


Suit for dissolution of marriage.’ 


-~An alien enemy, who has been registe ted 
as such & is domiciled in England, has a nght 
to bring a petition for the dissolution of ‘it 
marrlage.— KRAUSS (OTHERWISE Drs SaLii~ 
IY IEPINOIX)  v. 
SALLES T)’Epinorx) & Orsaci (1919), > 
T. L. R. 637; 63 Sol. Jo. 760. 


272. Add. Annotation :—Mentd. Fried Krupp -\kt 
v. Orconera Iron Ore Co. (1919), 120 I. 1. 


KRAUSS (OTHERWISE [tis 


Faber 386. 

Mentd. fe | 276. Add. Annotation :-—Refd. Stoeck ». Public 

Trustee, [1921] 2 Ch. 67. 
280. Add. Annotations :—Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. Mentd. fe 
Srpist vw. HitRMANKBERG MISSION 274 iii. ——_ —— Jar Measures 
Socinry (1916), 37 N. L. RR. 409.—- | Act. -—PERIMAN oe. PicurK (19178), Q. R. 
» AF. 64 8 C. 1703; 41 °*D. L. R. 1475 24 

R. de J. 438.—CAN. 


276 ii -_--A man of 
Austro-Hungarian nationality came to 
Canada after the outbreak of the war, 
& registered as an alien enemy. In 
violation of the law, he left Canada 
without an eveat, & on his return was 
prosecuted & fined. In Dee. 1917, 
he wns arrested under the immigration 
officer’ warrant. His application for 
a writ of haheas corps was refused 
on the following gronnds (1) he was 
an alicn enemy, & could not, without 
the King’s protection, eve in His 
Majestv’s ct ; (2) he was not within 
the proclamation conferring = pro- 
tection upon alicn enemies; (3) had 
be been within the protection of the 
proclamation, he lost his right by 
violation of the terms upon which 
protection was granted: (4) the ct. 
had no right to deal with the applica- 
tion without the consent of the Minister 
of Justice.—He GOTTESMAN (1915), 
29 Can. Crim. Cas. 439; 41 0. L. R. 
547; 13 O. W. N. 344.—CAN. 
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Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 Ch. 
107; Johnstone v. Pedlar, [1921] 2 A. OC. 
262 ; Re Sutherland, Bechoff v. Bubna (1921), 
65 Sol. Jo. 513. 


Delete the cross-reference following this case. 


280a. Effect of peace—Treaties of Peace & con- 


288. 
291. 


293. 


332. 


sequent Orders—Right to sue after restoration 
of peace—Cause of action arising during war. ] 
~——-In an action for infringement defts. alleged 
(inter alia) that, at all material times, pitf. 
had been residing or carrying on business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1916 (c. 105), & pltf. could not maintain 
the action :- Held: pltf. could not maintain 
the action because (1) at the date of the 
alleged infringement he had been a ‘* hostile 
person ” within the General Vesting Order 
made under Trading with the Enemy 


| 


Amendment Act, 1916, & the patent had | 


been vested im the custodian, A the Divesting 
Order had not transferred to pltf. a right of 
action that had accrued to the custodian ; 


295. 
297. 


299. 


300. 


302. 


303. 


Vol. IL.—Aliens. Cases 280—346. 


For “ but not to a counterclaim,” read ‘‘ but 
not a counterclaim.”’ 

Add. trier ag marry 
Speyer, {1 j : . . entd. 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107; Johnstone v. Pedlar, [1921] 2 A. C. 
262; Re Sutherland, Bechoff v. Bubna 
(1921), 65 Sol. Jo. 513. 

Add. Annotations :—Refd. Richardson v. 
Richardson, [1927] P. 228. Mentd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 


Add. Annotations :—Refd. Richardson vt. 
Richardson, [1927] P. 228. Mentd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 
Add. Annotations :—Mentd. Re Ferdinand, 
lix-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. C. 262; LHe 
Sutherland, Bechotf v. Bubna (1921), 65 
Sol. Jo. 613. 


Add. Annotations :—Consd. Re Ferdinand, 


Vv. 


Ex-Tsar of Bulgarian, [1921] 1 Ch. 107. 
Refd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 1 IX. B. 456. Mentd. 


Stevenson rv. Akt. fur Cartonnagen Industrie, 
[1918] A. C. 239. 


| 

. ; 8: “ vues Ve 
(2) the case fell within the Ticaty of Peace, pau Seed ari cesar ee an ier 
art. 30%) . WILDERMAN 1@. BERK (I. W.) A! r. Rio Tinto Co., ete., figs] A. (. 2060: ke 
Pee Ue eet Ne dbs Jee Badische Co., Bayer Co., ete., [0212 Ch. 331, 
LT. 6343; 117. LR. 503 42 RB. P.O. 79, ne : ' 59. 8S 
—-.J—se, also, orginal volume, Nos. 202, | 306. Add. Citations :—[1919} AL C. 58; 
269, 270 J.J. WK. 2B. 147, IE. ds. 
ee ee aN Debt incurred by neutral.] | EEE NMI ~Mentd. Valentine v. Llyde, 
Dett.,a Norwegian subject, ving in Kngland, Jo Ch. 12, ; 
meunred a debt to pltfs., an Austrian co., | 310. Add. Annotation: 1s to (1) Apprvd. Rodri- 
before the outbreak of war 9 After the | guez v. Speyer, [LOTO) A.C. 59. 
Preaty of Peace pitts. sued deft. tor the | 313, iidd. Annotation — Reld.  Rodiugues — v. 
amount :- Held: although the claim was Speyer, [LOY] A.C. 59. 
against # neutral subject, yet, as Treaty of | ; 
Peace Order, 5 7, made the debt payable to 315. Add. “Anatetion - Mentd. Johnstone — v. 
the administrator A transferred to him all the | Pedlar, [P92E] 2 A.C. 262, 
rights of the creditors, pitts. had no right to 316. wtedd. Annotations: As to (1) Refd. Rodri- 
bring the action. Josue INWALD ACI. 2 gues, ve. Spever, [IVIO] A.C. of. Aas fo (2) 
Preirin (1027), 18 T. lL. . 399, CoN, Consd. Rodrigues o. Speyer, [191] A.C. 59. 
Add. eh tOltivn 7 Refd. Rodiguez 1%. 318. Add. Annolation :  Refd. Central India Min- 
Speyer, (L919 ] A.C, od. ing Co. oe. Soc. Colomale Anversoise, [1920] 
aldd. Annotation :— Refd. Rodryruez et. 1K. U3. 753. 
pbevetse bial Hate Coat. 320. uidd.  Annolation: Refd.  Rodupues  v 
ae Annotations :—Consd. Rodriguez 7. ; sieiae [1919] A. C50.” mains 
Speyer, [1919] A. (. 59 Mentd. fe Ferdi- : ; . 
nand, [x-Tsar ot Bulgaria, [1921] 1] Ch. 107: 322, Add. a eae (1) Reid. Rodriguez 
Johnstone v. Pedlar, [1921] 2 A. C. 262; a eae 
Re Sutherland, Bechoft v. Bubna (1021), 65 329. Add. Arnolation :—Refd. Rodmgues — ov. 
Sol. Jo. 513. | Speyer, [1919] A.C. 50. 

Part 1V.—Trading and Communicating with the Enemy. 
Add. Annotations :—Refd. Jebara rt Ottoman | 337. Add. Annotation :—Mentd. The Prins det 
Bank, (1927) 2K B25! Mentd. Jc Badische Nedetlanden, [1921] 1 A.C. 754. 

C‘o., Bayer Co ,ete., [1921] 2 Ch. 331; Sargant 
v. Paterson (1923), 120 L.'1. 471; Akt. Reidar 346. .idd. Annotation :-—-Mentd. he Regina 
v Arcos (1026), 42 T. L. R. 737. Italia, [1929] P. 128. 

PART III. SECT. 2, SUB-SECT. 3.—U. Where a tuumeipalty served motice 3 Os Oe Pe STE lees 


292 1. —— ]—An alien enemv, who 
is sued by a 
British ct tw entitled to be heard iw 
defence —Usion BANK tt. 
(1919) Vv. L 


292 iii. 
is sued has a right to defend the action 
& to appeal agalust any decision, final 
or interlocutory, that muy be giveo 
against him. 


British subject in oa 


Loumass, tb Held 
It 4115 —AUS. 


An alien enemy who , 





(1920) 1 W. WR 
266, 


on the owner of land, sold for tures, 
totake proceedings on acarcal, thareby 
compehing him to procecd to establish 
the owner, being an alien 
eneinv, nhould be treated as being In 
the position of an ahon enemy detond- 
1g an action, & the action shonld not 
be dismissed — KLVLN TLOW-CRIMIATL 
t. STRLAMbIOWN RURAL MUNICIPATIIY, 
577, 52 D 
14 Alla. L. RK. 204, 


Véat 


WW i. 640, 
CAN. 


PART III SECT. 2, SUB-SECT. 3.—-D 


| 38041. Proceedings by partnership— 
Jnemy partners J- If one on the 
partoers in a@ firm is an ahion enemy, 
neither he mor lus pacticr, who does 
| not bear an cnemy characier, can 
recover inoncy owlogw to the firm — 
Has: An JON v. ABDUL JALIL KHAN 
(1920), 1. L. RR. 1 Lah. 276.—IND. 


mn ok 
affg., (1917] | 


Cases $47—402. 


347, 
351. 


357. 
359. 
360. 


363. 
370. 


371. 


374. 
376. 


379. 
383. 
386. 


PART IV. SECT. 8, SUB-SECT. 1. 
3901. * Act B,” 8. 6B—Asagnment of 


chose 


payment of delt.|- An Austrian firm 


Add. Annotation :—Consd. Casdagli v. Cas- 
dagli, [1919] A. C. 145. 

After the words ‘‘ was void’ at the end of 
the paragraph in original volume add 
**s (2) in the circumstances the indorsement to 
pltf. conveyed to him a legal title in the bills, 
on which he might sue after the return of 
peace.” 


Add. Annotation :—Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

Add. Annotation :—Mentd. Re Ferdinand, 
Ex-T'sar of Bulgaria, [1921] 1 Ch. 107. 

Add. Annotation :—Refd. Rodriguez  v. 
Speyer, [1919] A. C. 69. 
Add. Annotations :—Mentd. 
Mining Co. v. Soc. 
(1920]} 1 K. B. 753; 
{1921} 2 A. O. 262. 
Add. Annotation :—Retd. 
Spoyer, [1919] A. C. 69. 


Add. Annotation :—Refd. Casdagli v. Oasdagli, 
[1910] A. C. 145. 


Add. Annotations :—Refd. Ite Badische Co., 
Bayer Co., ete., [1921] 2 Ch. 3313; Jchara v. 
Ottoman Bank, 11927] 2 K. 13 254. Mentd. 
Sargant v. Paterson (1928), 129 L. T. 4713 
ee Reidar v. Arcos (1926), 42 T. L. Rt. 
37, 


Add. Citalion :—13 Asp. M. 1. CO. 484. 


Add. Annotation: — As to (1) Refd. The 
Ambaticelos, The Cephalonia, [1923] P. 68. 
Add. Annotation :— Refd. Jebara v. Ottoman 
Bank, [1027] 2 K. BB. 254. 

Add. Annotation :- Retd. Jebara v. Ottoman 
IBBank, [1927] 2 WK. B. 251. 

Add, Annotation ; —- Generally, 
Sutherland, Bechoff v. 
Sol. Jo. 613. 


Central India 
Coloniale Anversvise, 
Johnstone v. Pedlar, 


Rodriguez iv. 


Mentd. Je 
Bubna (1921), 65 


wm arhon lo Britesh ferm—in 


Proclamation 


391. 


892. 


392a. ‘* Proc. A,’’ 


395. 


396. 


397. 


402. 


Sept. 30, 1915, to recover the amount 
due on the bill:—eld: plitfs. were 


the  consignees wore 


ENGLISH AND Empire Diarst SUPPLEMENT. 


Add. Annotation :—Mentd. Rodriguez v. 
Speyer, [1919] A. C. 59. 


Add. Citation :—1 Br. & Col Pr. Oas. 605. 


Add. Annotation :—-Mentd. Casdagli v. Cas- 
dagli, [1919] A. C. 146. 


ar. 7-——~Goods sent to enemy 
agent for sale.|—-Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1915 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on their behalf. Tho 
diamonds were returned to England by the 
posta] authorities & were seized in the Postal 
Censor’s oftice in Nov. 1917. They were 
condemned on the ground that the transaction 
was a trading with the enemy :—Held: the 
diamonds were properly condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, 1915, 
applts.’ agent was for the purpose of ‘‘ Proc. 
A,’ an ‘‘enemy’”’ & the transaction was a 
supplying with goods contrary to cl. 5 (7) 
of the latter Proclamation.—SALTI ET FILs 
v. PROCURATOR-GENERAL, [1919] A. C 968; 
88 L. J. P. 200; 121 L. T. 450; 35 T. L. R. 
679; 14 Asp. M. L. C. 460, P. C. 


Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


Add. Annolation :—Generally, Mentd. Rodri- 
guez v. Speyer, [1919] A. C. 69. 


Add. Annotation :—Mentd, ??e Vulcaan Coal 
Oe aaa aaa v. Harbottle (1922), 91 L. J. Ch. 
AOL. 


Add. Annotations :—As to (1) Refd. Lebeaupin 
v. Crispin, [1920]2 K. B. 714. As to (2) Refd. 
Re Badische Co., Bayer Co., etc., [1921] 2 


Ch. 331. <As to (3) Refd. He Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 
became illegal to iImplement the 
contract. None of the goods had at 


that time been delivered. Thereafter 
the goods were completed & sold in 


wae indebted to a London firin at the 
conwnencemont of the war. On 
Sept. 26, 1914, the Austrian firm wrote 
a letter purporting to be an. assign- 
mount to the Loudon tirm of a deht due 
to them by B. The letter contained 
an enolosure signed by the Austrian 
firin addressed to B. amounting to a 
notice of assignment of the debt. in 
the followiu Deceinber the London 
firm forwarded it to B.:~—#Hed: as 
the transaction of Sept. 25 amounted 
to a valid equitable assignment of a 
chose in action fur valuable con- 
sideration, it was not illegal as contra- 
vouing the abovo sect.—GRUNDY ev. 
BROADRENT, [1018] 1 1. 1. 433 —IR. 


sn. Proclamation of December 12, 
WWl4- Daking delivery of goods from 
enemy ships in neutral ports.|—PVitfs. 


were ao Uritish bank oarrying on 
buaineas in London & sombay, 
Defts. were a firm of merchants, 


British rubjects, carrying on business 
in Bombay. On June 24,1914, A. a 
German subject, drew a bill of ox- 
change upon defts in favour of plitfs. 
The bill purported to be drawn upon 
defts aguinst tifty bales of goods per 
&® German steamer. The bill was 
accepted by deft. on July 20, 1914, 
peu at the office of pitfs in Bom- 

ay ‘The steamer reacbed Bombay 
just before the outbreak of war, & in 
order to evade capture left Bombay 
& took shelter in a neutral port. Tho 
bill was presented for payment on the 
duc date with the shipping documenta 
attached but was dishonoured by non- 
payment. Pitfs. filed ai suit on 


permitted to take delivery of goods 
from enemy ships in neutral ports.— 
Morisnaw & Co. *o. MERCANTILN BANK 
saa (1916), L. La. RR. 11 Bom. $66 


PART IV. SECT. 


402 iv. Repayment of 
tnstalments.}—In Apr., 1914, the A. 
co. contracted to construct machinery 
for the B. co. by Dec. 31, 1914. Pro- 
gresh paymonts were made by the Bb. 
co., but none of the machinery was 
over delivered. After the commence 
ment of the war, an order was, on 
Nov. 13, 1914, mado under Trading with 
the Hnemy Act, 1914, 8. 8, appointing C. 
controller of the B. co., &on June 13, 
1918, under Trading with the Enemy 
Act, 1014-1916, a. 9H, requiring tho 
hh. co. to be wound up, & appointing 
C. controller. The contract was never 
completed :—Held > the contract be- 
came pull & void as from the com- 
mencenment of the war, & neither the 
B. co. nor C. was entitled to recover 
oe the A. co. any sede or pn cae 
paid ae pro payinents.—. Ne 
AUE. L (1919 , 27¢C. L. R. 194.— 


“ao2v. — —— -)}—A contract 
between a British firm & an Austrian 
firin, for the purchase by the latter of 
goods to be manufactured, provided 
for an oxtension of time for delivery 
if delay should ocour owing to causes 
beyond the control of the sellers. The 

Rang payable by instalments, of 
which 84,620 was paid to account of 
the whole when war broke out & it 











Great Britain at an enhanced price. 
Third purties having obtained a dectce 
against the purchasers of the goods 
arrested money in the hands of the 
gellers of the goods :—Jfeld: (1) the 
contract was dissolved by the outbreak 
of war; (2) the sum paid to account 
of the price of the goods belonged to 
the buycrs & wan validly arrested in 
the hands of the sellers.—Davis & 
PRIMROBE, LYrp. v. CLYDE SHIP- 
BUILDING & ENGINEERING Co., LYrp. 
(1918), 56 Se. L. R. 24.—SCOT. 


402 vi. : -}—In May. 
1914, Scottish engineers contracted 
with Austrian shipbuilders to build 
a set of marine engines, payment to 
be by instalments. The first instal- 
mont had been paid, but no part of 
the engines had baon built. when war 
broke out & further performance of 
the contract became legally im posstbie. 
After the war ou action brought for 
repetition of tho instalment paid :—~ 
Held: as the instalment had 

aid as part of ane Buco of the engines, 
‘si as the engine+ had not been delivered 
owing to a cause for which neither of 
the partics was responsible, defenders 
were bound to make restitution of 
the instalment.—CANTIERE wv. CLYDE, 
[1923] Ss. C. (8. L.) 105; 60 Se. L. R. 
635.— SCOT. 


402 vii. Enemy Contracts 
Annulment Act, 1915.}-A oontract 
was made in 1911 for the sale by the 
C. co to the B co. of the whole of the 
output of the C. co. In Sept. 1914, 
an agreement wae entered into between 
the parties by which the terms of pay- 


Se eeeaiaeees meee 














402a. ——. 


408. 


405a. 


402 viii. 
1914, deft. firm agreed to soll to pltfs. 
steel bara under a c.i.f. contract free 
scounly,. The Roods cre ahinged on 

y » per a German steamer 
hich : ca tured 


whic 
with her cargo & condemned 
Prize Ct. — 

which the goods would be delivered 
in the Hooghly became im 
the outbreak of war within Indfan 
Contract Act, #. 56, & 


ment were varied :—J/eld : the agree. 1 MADHORAM U . SE 
ment of Sept. 1914, was not rendered ’ i Cat Geer 
Act, nor hee 

ct, nor by Trading with the Enemy 
Act, 1914.—BROKEN ITILL vy. WARNOUK 
(1822), 30 Cc. L. R. 362.—AUS. 





.|—-Deft. bank, a Turkish subject, 
was at the outbreak of war between England 
& Turkey holder of sight bills drawn in ster- 
ling for the purchase price of goods consigned 
by pltf. from Manchester to his customers in 
Beyrout, which had arrived in Beyrout before 
the outbreak of war & were subsequently 
delivered to the purchasers against payment 
to the bank in piastres:— Held: (i) the 
effect of the outbreak of war was to dissolve 
both the mandate to deliver the goods which 
were in the eustody of defts.” branch at 
Beyrout to pltf.’s customers in Turkey & to 
collect the face value of the sight bills; (2) as 
the Beyrout branch had taken for a former 
principal’s goods money which they had no 
right either to demand or to receive, deft. 
bank was liable to plitf. for damages for con- | 
version. (3) Application of Treaty of Lau- 

sanne, 1923, art. 81, given effect to by | 
Treaty of Peace (Turkey) Act, 1924 (c. 7), & 
Treaty of Peace (Turkey) Order, 1924, con- 

sidered.—JEBARA v. OTTOMAN BANK, [1927 | 

2K. B. 254; 96 L. J. K. BR. 581 ; 1387 lL. T. 

ae ; 43 T. L. R. 369; 82 Com. Cas. 228, | 


Add. Annotation :—Refd. Larrinaga v. Soc. 
Franco-Americaine des Phosphates de 
Medulla (1923), 92 L. J. K. B. 455. 


: —— - —— .]--For many years there 
existed in Germany works for the manufac- 
ture of dyestuffs (Farbenfabriken), belonging | 
to a German concern which carried on 
business in England through agents. In 
1875 the agents were a partnership firm con- 
bisting of A. & two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. was formed & registered in 
Ingland, & in 1898 its name was changed 
to B. Co. Its original capital was £5,000, 
divided into 500 shares of £10 cach of which 
A. held five shares & the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fully 
paid, & in 1909 it was increased to £100,000, 
by the issue of 7,500 like shares. At the | 
times material the German concern held , 
9,912 shares & A. twenty sharca. By an 
agreement dated in 1910 between the German 
concern & B. Co., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands & the Isle of Man, & the 
district of B. Co. as the United Kingdom, the 
Channel Islands & the Isle of Man. ‘I'he 
German concern bound itself not. to import 
goods into LB. Co.’s district except for the 
purposes of B. Co., & B. Co. bound itself not 
to import into the German concern’s district 
except for the purposes of the German con- 


eee, ee “ 





! 





by s. 3 (6) of th bo 
c above 405 |. 








Outbreak of war 


-+-On_ Feb. 2, 








was subsequently 
eld: th tract Paee 
3 e contract under AZACK v. 


ble by 


(1917), I. L. 1. 45 Cale. 28.—IND., 


clause.}—By a contract made after thu | entered tnto 
Sanple vite Pees at ie 
ply Gorman dyes, deft. was not to ad fe 1© period betwee 
be Hable in case of non-nrrival of the | Se ees Nuit af 
steamers at cortain purts on account 
of the stato of war. 
dyea therein were seized & cun- 
domned by a Prize Ct. :-—/eld : (1) the 
contract was unenforceable; 
Royal Proclamation of Sept. 

ut an ond to the eae Pam Oe I 

ow 


Tho ship & the 


KUANDI 
I. LL. R. 41 Mad. 225.—INDL. 

| sp. Deblur of alien enemy—Payment 
was void.— | of interest in respect of transartion 


Vol. I.—Aliens. Cases 402a—405a. 


cern. By an agreement, dated in 1912, 
between the same parties & operative for 
seven years, the German concern bound 
itself to sell to B. Co. & to no one else in the 
United Kingdom for salo in the United King- 
dom anilines & chemicals manufactured by 
the German concern, & LB. (Co. bound itself 
to buy from the German concern & from 
no other manufacturer such dyestulfs. By 
unwritten agreement HK. Co. was bound from 
its inception to import only from the German 
concern. From the time of the registration 
of 18. Co. A.’s firm ceased to act as agents for 
the German concern. L. Co. sold not in the 
name of the German concern, but in its own 
name, & as a principal; but it announced 
to the world on its office windows, & to its 
customers on notepaper & other documents 
& by books, catalogues & samples, that it 
was the sole importer in Mnygland of the 
manufactures of the German concern. Ht 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. ‘Tho new réginte was in 
elfect a continuation of the agency though 
legally the agency had ceased. The business 
of B. Co. was conducted by A. & another 
director, both rosident in HMnogland. The 
German concern supplied them with lists of 
prices to be chargod by the German concern 
to B. Co., B. Co. making a profil by selling 
to customers at a price higher than the list. 
If an English customer offered to buy at oa 
price lower than the list, the Gorman concern 
would reduce its price to B. Co. accordingly. 
The overwhelming shareholding of the Ger 
man concern in B. Co. caused it to be vitally 
interested, as seller & buyer, in the contract 
between itself & B. Co. & as seller in the 
contract between B. Co. & its custumer 
Down to the outbreak of war between 
England & Germany on Aug. 4, Ili, the 
coutrol of B. Co., its business, affairs & acts, 
were in the hands of the German concern. 
On Apr. 1, 1014, BB. Co. entered info a con- 
tract with a L.itish firm for a supply to the 
firm of dyestufis, identified by letters & 
numbers as tho manulacture of the German 
concern or of other German manutacturers, 
of which samples from Germany were in the 
possession of the ISritish firm. It was pro- 
vided that any duties imposed by the 
British Govt. on the goods should be paid by 
the British firm or the price should = be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
might be suspended by either party if any 
contingency should arise beyond the control 
of the parties, such as fire, accidents, war, 
strikes, or the like. The contract covered 
a period unexpired at the outbreak of war. 
entered into before outbreak of war - 


Right to repayment,j—~—Where & ycrson 
indebted to an alfon onemy had paid 


Effect of suapensory , interest in respect of a transaction 


before the outbreak 
of hostilities & sought a refund of tho 


the outbreak of hostUities & tho date 
of a Heence to trade obtained by the 
enemny§ firm :—Jield > he was not 
entitled to such refund, as there was no 
suspension of interest in respect of 
puch transactions during that period.— 
VALLI, Bro. v. BERTHOLYD Rei (1919), 

L. 2. 44 Bom. 1.—IND. 
sq. rection of machinery—-Replace- 
‘et of defective parts.j—In Mar. 1913, 
to eupply & orect 
t. Ju Muar, 


(2) the 
8, 1914, 


(1918), 


resps. contrac 
certain machinery for applt. 


Cases 405a—449. 


JOT, tho machinery was erected, A in 


agreement taade am dan. 
agreed (0 replace the defeetive purts, 
WX did so in Apr. 1014 
w rt the nachinery again broke down 
July, 

bo aw eo. 
dureetlv or indirect ty, 
influence of, or carried on wholly or 
wnainly for the benefit or on behalf of, 


At that date quantitics of dyestuffs remained 
undelivered & were never afterwards de- 
livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 (c. 105), s. 1, for the 
winding up of the business of B. Go., Xa 
controller appointed. Inthe winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries. 
The controller resisted the claim on the 
grounds: (a) that the contract was dissolved 
at the outhreak of war, because B. Co. was 
ah enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, & 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy ; (b) that 
owing to the suspension clause no right to 
damages had yet arisen; (c) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite & 
beyond the contemplation of the parties, 
because performance of the contract was 
prevented by Govt. action or embargo, & 
because the basis of the contract was that 
the importation of the goods to be supplied 
should continue to be possible & by reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controler for directions 
whether the claim should be admitted as a 
debt due from B. Co. :— Held : 
of the outbreak of war LB. Co. assumed enemy 
character, &, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a co. which co instanti assumed enemy , 
character ; (2) the abrogation of the contract 
by outbreak of war being founded on public 
policy, the presence of a suspension clause 


in the event of war did not assist the claimant, | 


oe 


‘ oif war”? in the clause included war 
between Kngland & Germany the clause was 
void as against public policy, & the claim 
must be rejected 5) (3) assuming that B. Co 
had not assumed enemy character at the 
outbreak of war, the claim must fail on the 

that, the contract’ being 
for the supply of goods {o be obtained from 
Germany, further performance on the out- 
break of war involved intercourse with the 
enemy & became egal accordingly; that, 
the contracts having ‘er made on the basis 
that the existing commercial conditions 
would) continue & that the basis having 
ceased to exist by outbreak of war between 
Kugland & Germany, the commercial object 
of the contract had been frustrated, & the 
contract. was dissolved at the outbreak of 
war; (4) the suspension clause 
intended by the partics to apply to war 
between England & German ys (6) the 
doctrine of frustration applied to contracts 
for the sale of unascertained goods.—LRe 
BApDISCHE Co... Lrn., Re BAYER Co., LYrn., 
Re GRiksnkim HELE KTRON, Lrn., fe KALLE 
persons of 


Wht, it broke down. By an field. 


TQhS, resps. 


Shortly after- | 


1915, resps were declared to ot. 
* nasnaged 


or controlled, 
by or under the 


4201. Necessity 


was not ' 


ecnomny 


| 
i 


406. 


408. 


409. 


409a. 


411. 


(1) at the date ! 


412. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


& Co., Lrp., de BERLIN ANILINE Co., LTn., 
Re MEISTER Lucius & BRUNING, LT., 
[1921] 2 Ch. 331; 91 L. J. Ch. 183; 126 
L. T. 466. 


Add. CitaHons:—affd. sub nom. FRIED 
KRuPP AKT. v. ORCONERA IRON ORE Co., 
Trp. (1919), 88 IL. o. wa. 
386; 35 T. L. R. 934, Hi. L. 
Add. Annotation : 
v. Rush, [1923] 1 Ch. 


Add. Annotations :—As to (1) Folld. Fried 
Krupp Akt. v. Orconera Iron Ore Co. (1919). 
88 L. J. Ch. 304. Refd. Central India Mining 
Co. v. Soc. Colonia] Anversoise, [1920] 1 K. 3H. 
7533; Re Wadische Co., Bayer Co.. cte., 
[1921] 2 Ch. 331; Larrinaga 7. Soc. Franco- 
Americaine des Phosphates de Medulla 
(1922), 38 T. L. R. 739; Jebara v Ottoman 
Bank, [1927] 2K. B 2 51. As to (2) Refd. Re 
Badische Co., Bayer Co. ., etc., [1921] 2 Ch. 
331. <As to (3) Refd. Guaranty Trust Co. of 
New York v. Uannay, [1918] 2 K. B. 623. 
Add. Annotation :—Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 

Effect of Treaties of Peace & 
consequent Orders.|—ROWE BroTHERS 
Co., litp. v. LINDGENS (1920), 36 T. L. Rt. 247. 
Add. Annotation:—As to (1) Refd. Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 518. 

Add. Annatation :— Refd. Ie Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 





Re Rush, Warre 
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| 413. 
414. 


416. 


418. 


424. 


425. 


429. 


445. 


449. 


for 
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nationality "-* - 
the agreement of Jan. 
subsoct to the exception in eee 
Contracts Annulment Act, 1915, 8. 3 (5 af 
the agreement of Mar. 1913, were null 
& vad. —SYpDNRY MUNICIPAL 
AUBIRAI, LAN Mera Co , 
37 ©. L. R. 550.—AUS. 


PART IV. SECT. 5, SUB-SECT. 1. 
licence — lle 


Lr¢rp. (19236), 


& consequent Orders.j|— Iixcrss INSURANCE 
Co., Lrp. v. MATHEWS (1925), 31 Com. Cas. 43. 
Add. Annotation : —~As lo (2) Refd. Matthey 
ve. Curling, [1922] 2 A. C. 180. 
Add. Annotation :- Mentd. Fried Krupp Akt. 
v. Orconera Iron Ore Co. (1919), 120 L. T. 
S20QGt 
Add. Annotations: Refd. Naylor, 
Krainische Industrie Gesellschaft, 
K. B. 351; Fried Krupp Akt. v. Orconera 
Tron Ore Co. (1910), 88 LL. J. Ch. S04 5 Lie 
Kerdinand, Ix-Tsar of Bulgaria, [1921] 1 > 
107; Re Rush, Warre v. Rush, [1923] 1 Ch. 
56. 
Add. Annotations :—Refd. Rodriguez +t. 
ay) er, {1919} A. C. 50. Mentd. Johnstone 
. Pedlar, [1921] 2 A. C. 262. 
Add. Annotations :-—Refd. Johnstone  v. 
Pedlar, [1921] 2 A. C. 262. Mentd. Central 
India Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753. 
Add. Annotation :—Refd. 
Pedlar, [1021] 2 A. C. 262. 
Add. Annotation :—As tu (1) & (2) Refd. 
Yasdagli v. Casdagli, [1919] A. C. 145. 
Add. Annotation :—As to (1) Refd. 
Rannveig, [1922] 1 A. C. 97. 
Add. Annotation :—Mentd. Produce Brokers 
Co. v. Weis (1918), 87 L. J. K. B. 472. 


DMenZOM t- 


[1918] 1 


Johnstone’ v. 


The 


green- ~.tpproval of contract by officer 
entrusted to grant licence.) —Held : the 
fact that a contract had been appro ed 
by the ofheer who was de facto entrusted 
by the Crown with the exerense of the 
prerogative to grant hecences to trade 
with the enemy was an answer to 


1915, 


CoUNnciL 


prosecutions for ne with the 
enemy.—Dow SCHROEDER 
(1916), 22 C. LD. ait ° 362. —AUS. 


Vol. II.-—Aliens. Cases 452—538a. 








452. Add. Annotation :—Mentd. Williams 7. Baltic 460. Add. Annotations :—Refd. Casdagli v. Cas- 
Insce. Assocn. of London, [1924] 2 Ix. B. dagli, [1919] A. C. 145. Mentd. Rodriguez 
282. v. Speyer, [1919] A. C. 59. 

Part V.—Acquisition of British Nationality. 

513. Add. Annotations :—Mentd. Markhwald +. that he was no alien in. England, but a hege 
A.-G., [1920] 1 Ch. 418; Johnstone v. subject of [lis Majesty the King, & entitled 
Pedlar, [1921] 2 A. C. 262; The Tervacte to the protection of Ilis Majesty the King in 
(1922), 128 L. T. 176. all parts of His Mayesty’s Kingdom & 

520. Add. Citation :—26 Cox, C. C. 211, D.C. Dominions: Jield: neither the taking of 
Add. Annotation :—Consd. Markwald v. .A.-G., the oath of allegiance alone, nor the taking 
[1920] 1 Ch. 348. | of the oath coupled with the grant of the 

520a. J—A natural-born German sub- cert rficate in Australia, made pltf. a British 


subject in the United Kingdom, & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be relused. 
Pitf. was at least to this extent to be regarded 
as an alien, that he was a person so deseribed 


ject left Germany in 187s & went to Australia, 
where, in 1908, he took the oath of allegiance 
to His Majesty & was granted under the 
power of hs Naturahsation Act, 1903, a 
certificate of naturalisation by which he : es ‘ : : 

became entitled to all political okies rights, in British Nationality & Status of Aliens 
powers, & privileges to which a natural-born Act, 1914 (c. 17), & for the purposes of that 
British subject is entitled in the Common- Act. He was a person entitled under that 
wealth. Ile subsequently became a resident Act to apply as ie alien for & to have granted 
in: London Ae wae chapced < cence dor to him in the U nited Kingdom a certificate 
that, being an alien, he had faded to furnish of . naturalisation.— MARKWALD Coe eae 
to a registration officer the particulars. re- PST A Cig OO Tea eee) oe 
quired by Aliens Kestmetion (Consolidated) ' i. Pr. 603 5 36 TL. Re 1975 GL Sol. Jo. 239, 
ates eee. . me ie v9 ane CP ar fnnot a Mentd. Russian Commereim! & Industria 
uphe wa Div. Ct. In an action brought 7! tora@ten : Set Ee eer ES Ok Cee 
by pltf. against the A.-G. for a declaration ue ve Biitinh Bank tor Foreun Trade, (U921] 2 AC, 


Part VI— Loss of 


526. .fdd. Anuelations: Mentd. Muarhkwald sv.) 537. Add. Citations : 
A.-G., (1920; 1 Ch. 348 3) Johnstone a. Pedlar, (1, 214, D.C. 
[Wve] 2 ALC. 26250 The Tervacte (1922), 538, Add. Annotations: Consd.  Fasbender — ¢. 
12s J.P. 176. | A.-G., [19224 1 Ch. 232. Retd. We Chaniber- 

533. Add. Annolulions: Consd. Fasbender vt. lain’s Settlement, [1V21]) 2 Ch. 535 5 Fas- 
A.-G., [1922] 2 Ch. 232. Refd. Ave Chamber- bender we. A -G., Spammer ve. A.-G., [IO22! 2 
lain’s Settlement, (1020) 2 Ch. S283 Thas- Ch. 6505 WNramer vy. A.-G., [L925] A. CL. 528. 
bender v. A.-G., Kramer eo. A.-G., [1922] 2 British woman marrying alien In time 
Ch. $50. of war.|— Fasnunpin cv. A.-G., KKAMER 0. 

536. sldd. Cilalion : -26 Cos, OC. C. 177, D.C. A.-G., No. 49d, aiile. 


PART V. SECT. 3. 


618 fi. - — -- Chad of mother 1. 
neaduralised by substcquent marriage | - vi. Aaturalisation fets -fhatness of AUS. 
sect. 10 (0) of the above Act dots not applucant —Preeius convection } The sd. Veelaration of intention to be 
apply fo an infant whose mother by fact that appet had several veats ' come ceidizen of foreragm State.) By 
her subsequent marriage to a natural- before undergone aw sentence of poms to the United ptates A there 
wed British subject has herself become imprroument iu default of paying a omukhing a declaration of intention to 
Q British subject but has not, while fine for supplying antosicating liquor become woeitizen of that country, a 
a widow, obtaimcd a certificate of to an Tndiagn ds not a bar to his claim person Of German birth naturalised 
naturalisation in the United Kingdom, for naturatisation under the above in Canada does not cease to bea 
KJERGER te PeARCK (1920), 27 0 Aets. He BREsNik 1920), 98 DOL OR British citizen.— NEWMAN (or NII 
C. 1. R. 526, AUS. $05 84 Can. Crim. Cas. 167. —CAN, MAN)» BRADSHAW, [1917] 1 W. W. 2. 
y ieee i 1223; 23 B.C. I. 492.--CAN. 

cis GO3—-L1U17, 8 — fl ffect—Step- . asrele j ’ * Status 
child of man naturalised under Natur- ae ag aa Sete eres hag Teams Here 
alisalion .ict, ls7T0 (¢ T4).) -The above fion of ahenage —Hffect on trability 
Bect. does not apply to a child whose under Moalitary Service Aecls J—A 
mother has married a mnan who was natural-born British subject who. is 
naturalised under Naturalisation Act, an AMencan KUbject, A has been 


British Nationality. 


1G LL. G. R. 7613 26 Cox, 


538a. 


POIVASG, JIOTS) 3 WLW. J 876; born German subsgect- Mrstrrov 
5D LR. oto - CAN. POYNION (1920), 27 Co. Ta PR. 146 


Naturalisation 


PART VI. 


sb. Jtiiocation - Whether roasons nocd 
be stated. |] —A Tevoention of wo car- 
{ifleate of naturalisation need not slate 
the roasons of the Governor-General. — 
Miryirkee Poynton (1920), 27 Oo L. Re 


ls70) (e. 6o14).—- Jere kR ow Piarer : duly cailed up under Military Service 
(1920), 27 C. L. R. 426.—AUS. ist. AUS. Act, 1916, ss. 4. TI, is not rehoved 
ga. Naturalisation tel, BR NS, sc, —— Lffect of Treaty of Peace: from his obligation to serve by 


declaration of alrenuge under British 
Nationality & status of Allens Act, 
Homnn, (1909; 


1906 (¢. 77)—Status of naturalacd , with Germany.j|—Art 276 of the above 
mersons.)—~An ulien naturalised = in Treaty does not affeet the right of the 
Canada under the above Act acquires Governor General to revoke the ccr- 1944 (ce. 37) - wee 

the status of a British subject.—RHe . tificate of naturalisation of ua naturale N ZL Ro 1s0 NL. 
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Cases 540—542b. 


ENGLISH AND Empire Digest SuprPLeMENT. 


Part Vill—Immigration and Expulsion of Aliens. 


540. Add. Annotation :—Refd. Johnstone v Pedlar, 


[1921] 2 A. C. 262. 


541. Add. Annotation :—Refd. Johnstone v. Pedlar, 


[1921] 2 A. C. 262. 








Rus ehe 








~ 


PART VIII. 


540 Ix. Son of domiciled China- 
man.J—The domicil gained by a China- 
nan in Cunada was held not avail- 
able for the benefit of his son, twelve 
yours of age, who bad Hved his life- 
time in China, so as to give the son 
Canadian douucilL—Re Wona Surry 
Mona, [1921] 3 W. W. R. 122.—CAN, 


_ 640 x. Non of naturalised Fus- 

sian.J—A Russian, an insane person, 
was held for deportation under Im- 
migration Act (Consolidation), s. 3. 
His release was upplied for on the 
ground that his father had been 
resident. in Canada for a number of 
years & had beon naturalised there, 
& that the domicil of the father 
wpplied to the son :—Held: the son 
had no domicil in Caneda & was 
oxpressly prohibited from landing 
under the Imuinigration Act.—dJe 
LIPSTHIN, [1923] 2 2. L. R. 10553 56 
N. 8. RR. (GQ. & Wt.) 202.— CAN. 


e (p.193) i. ——~- --—.J— A deporta- 
tion order made by an tomiygration 
offices, when there in no Board of 
Inquiry in the vicinity of the port of 
ontry, must show on the fuec of it 
that thore was no such Board there— 
Rt. v. BANNATHAD, Jar 7 LITANHON, 
Hr p. MOLLER (1920), 665 DLR, 
267.—CAN. 


sf. Jmmipration Act, WO1-1920 — 
Prohibited immigrant Onus of proof —~ 
Koidence of prosecution wucomplete, \— 
Where, on a prosecution under sect. 5 
(2) of the above Act, the prosecution 
proves some only of the relevant facts 
& does not complete them so us to 
enable the tribunal to came to a eon- 
Glhaslon one way or the other, the aver 
meant that dott. is an iminigrant & has 
entered the Commonwealth  withm 
three years before failings to pasa the 
dietation text ib, under sect. 6 (3), to 
be deemed to be proved tn the abseneo 
of proof to the contrary by the per- 
sonal evidence of doft.—CGABRILL v. 
An Mook (1921), 34 CL L. A. 5915 31 
Argus lL. RK. 84. - AUS 








° 





oe 


aj. Person born in Aua- 
tralia returning from abroad.}-—W here 
& porson born in Australia haa left the 
Commonwealth, the question whether, 
when he attempts to re-onter the 
Connnonwealth, he is an immigrant 
within the above Act depends on 
whether he is as a fact coming back 
to Australia as to his home.—DoONOnOR 
non Sau (1925), 36 O. L. R. 404.— 


e(p. 194) i. ~—- —-— “‘ Landing "— 
HF hal ie Landing " is the orginal 
uct of Janding & not the return of a 
certificated Chinose resident of Canada 
from a short visit to an adjacent city 
in the United States.—R. vr. Fong 
SOON, {1919) 1 WW. RR. 486: 45 
CAN R. 783 31 Can. Crim. Cas. 78.— 


sl. : Whether repugnant — te 
Tmmagration .tet, 1910 (e. 27).) The 
wers XK mode of preeceadure of the 
Jourd of Inquiry as to deportation 
under the latter Act are repugnant to 
the former Act, & do not  apply.— 
Re IMMIGRALION AcT, R. e. JEN JANG 
Tlow, 11919) 38 > W. OW. Ro gti: 47 
D. L. RR. 538.--CAN. 











-—Seot. 


6m. 18 of the 
foriner Act is not repugnant tu a. 3 | 


C. C. A. 


ejw "il HWLBKIUY &@ Peco: | 8 ET ee en 
mendation for expulsion part of a sentence ( 


of tho latter Act.—Re June Yin, (1921) 
3'W. W. R. 194.—CAN. 


sp. Chinese Immigration Act, 1923 
(c. 38)— Deportation order -—~ Appeal 
Srom—Person not Canadian citreen or 
havng no Canadian domicil.}—Held: 
the ct. bad no jurisdiction to interfere. 
—Ive Yuu Foo, [1925] 2 D. lL. KR. 1131; 


44 Can. Criin. Cas. 17; 66 0. lL. BR. 
669.—CAN. 

*q. S.P. Re YOUNG Sty Wine (1926), 
$7 B. C. R. 287; [1926] 2 W. W. R. 
374.--CAN., 


sr. -—Certtorari in 
eencre) Hes with respect to an order for 

eportation nade under soct. 26 of the 
above Act; & sect. 38 is no bar to its 
application to such orders when made 
without or in oxcess of jurisdiction or 
in violation of the essentials of Justice. 
—Re Low Hona Hina, [1926] 3 
Db. lL. R. 692; [1926] 2 W. W. &R. 597; 
46 Can. Crim. Cay. 65; 37 B.C. BR. 
295.—CAN, 


a (p. 195) i. Detention for return 
to country not specified rn order——After 
admutlance refused by country specificd 
an order.j—An order had been made 
under the above Act for deportation 
of a native of India to the United 
States. On the refusal of the United 
States immigration officials to allow 
him to entor he was held for deporta- 
tion to India :—Held > he was illegally 
dotained & was entitled to his discharge. 
—Fe SANIA Srna, [1924] 3 D. L. R. 














1055; 3 W. W. . 164; 34 B.C. Ol. 
190.—CAN. 

st. -—-——_ ss Whether) =—orepugnant to 
Chinese Inunigration Act, BR S.C. 


1906 (c. 95).J—-Zte IMMIGRATION ACT 
Ro JUN JANG How, [1919] 3 W. W. R. 
271.—CAN. 

av. Proceedings  wunder— Nat 
criminal proceedings.}-—-ht. vw. ALAMA- 
zoFF, (1919) 3 W. W. BR. Zbl; 47 
D. L. KR. 633.—CAN. 





ov. ee" A mnemieaanead 





J— Re Ini- 
GRaATION ACT & Wona Sunk (1022), 
66 D. lL. KR. 4853 37 Can. Crim Cas, 
371; [1922] 2 W. W. R. 156.—CAN. 

sz. -—— -J)—Re PorG 
Fook WING, te IMMIGRATION ACT, 
{1923] 4). L. R. 10384; 3 W. W. RR. 
819.—CAN. 

t(p. 194) i. Person not 
Canadian citizen or having Canadtan 
domial.}—The ct. cannot int@ fere 
with what is done is by the Immigra- 
tion officcrs looking to the deportation 
of alien» who have not acquired 
Canadian domical—Re GoTTRsMAN 
(1918), 29 Can. Crim. Cas. 439; 41 
O. L. R. 5473 13 O. W. N. 344.—CAN. 

t(p. 195) fi. ——— —— ——_ ——..] — 
Motion for release from custody of ono 
held for deportation under au order of 
a Roard of Inquiry, wae dismissed for 
want of jurisdiction in tho ct. under 
& 23 of the above Act. Appct. had 
not shown that he was a Canadian 
citizen or had Canadian domicil.— 
R. vo. SCHOPPELRE!, [1919] 3 W. W. BR. 
$22 ,.—CAN, 

t(p. 195) ii. -+— 
The ct. has no power to intorfere with 
an order of deportation made by the 
Board of Inquiry unleas the pereon 
ordered to be deported be a Canadian 
citizen or have Canadian domicil.— 
Ree IMMIGRATION Act & WoaG SHEE 
(1922), 66 D. L. R. 485: 37 Can. Crim. 
Cas, 371; 11933) 2 W. W. RR. 156; 
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ee eee 








regard must be had to the period of the 
alien’s residence in this aad Sia v. 
SHaAFFNER (1920), 14 Cr. App. Rep. 


131, 





o|~—~ Eve Ue WUWILO EVEL 


1921), 16 Cr. App. Rep. 34, C. C. A. 


revag. 59 D. L. R. 626; 36 Can. Crim. 
Cas. 405; 30 B. C. RK. 70.—CAN. 


t (p.195) iv. .-}—Habeas 
corpus will lie in respect of a deporta- 
tion order made by an immigration 
officer whose jurisdiction so to act in the 
stead of a Board of Inquiry is not shown 
on the face of the order, although an 
appeal by appct. to the Minister of 
the Interior under s. 19 of the above 
Act has been unsuccessful.—Rh. v. 
BANNSTEAD, Hur p. HIANBON, EZ yp. 
oer (1920), 55 D. L. KR. 287.—— 


t(p. 195) v. -}—If it 
be proved that the Board of Inquiry 
has not acted judicially, but merely 
ou instructions from Ottawa, in 
ordering the deportation of a China- 
man, the ct. would be bound to grant 
an application for a writ of habeas 


























corpus.—e JUNG Yin, [1921] 3 
W. W. R. 191.—--CAN. 

Eye te) ve -}-Anap- 
peal Hes in Aabeas corpus proceedings 
where @ person 1s detained under the 


above Act.—te IMMIGRATION AcT & 
Wong SHEE (1922), 66 D. L. R. 4853 
37 Can. Crim. Cas. 371; [1922] 2 
W. W., h. 156.—CAN. 


Ai te ole -—Anap- 
peal hes to the C't. of Appeal from an 
order made in habcas corpus proceedings 
relernsing a person detained under the 
above Act.—lte Puna Fook WING, He 
IMMIGRATION Act, (1923) 4 D. L. BR. 
1034; 3 W. W. BR. 819.—CAN. 


v(p. 195) i. Chinese 
ammiyrant.j—Under s. 23 of the above 
Act the ct. is preventcd from interfering 
with the decision of a Board of lnquiry 
concerning the admission of a China- 
nan to Capnada.—te Wona SIT KIT, 
11921} 3 W. W. RR. 116.—CAN. 

— 


v(p. 195) if. ; 
ecision of a Board of Inquiry as 
































The 
to the admission of a Chinarnun is not 
subject to review by the ct.—Re 
WONG SUEY Mona, [1921] 3 W. W. R. 
122.—-CAN. 


ga. Jmmigration Amendment | Act, 
1919) (c«. 25-—Not  retruspective.}— 
Re IMMIGRATION ACT & SANTA SINGH, 
[1920] 2 W. W. R. 999.—CAN., 


ab. Appointment of wmnmigra- 
tion ice ee ‘he signa- 
ture of the Act eputy Minister 
of Immigration Colonisation ia 
suffiesent.—- Re Parras, [1921] 1 
WwW. WwW. R. 949.— CAN. 


gc. Deportation order—- Form 
of order. }-—~-Where an order only stated 
“pp, c. 23 ** as the reason for deporta- 
tion :—Held: such an order was 
defectivo.—R. ©. LANTALUM, Er R; 
OFFMAN (1921), 62 D. L. R. 223; 35 














Can. Crim. Cas. 205; 48 N. B. R. 445. 
—CAN. 

sd. Amendment of 
order.}—An order of deportation, 


insufficient in form as not showing 
juriediction, may be amended by the 
{mmigration officer.—Re Papras, [1921] 
1W. W R. 919.—CAN. 

se. Opium > Narcotic Drugs Acis 
— Proccedings under—-Not criminal pro- 
ceedings.j—te Loo LEN (No. 1), (1924) 
} DL RK. 909; 1 W. W.R. 733; f1 
Cup. Crim. Cas. 886; 338 B. Cc. Rh. 


448.—CAN. 
ag. Conviction under— No 
order against deportation—Pouwer to 





544. Add. Annotations :~ -As to (2) Folld. R. v. | 
Shaffner (1920), 14 Cr. App. Rep. 131; R. v. | 
Rogoff (1924), 18 Cr. App. Rep. 1. | 











‘England.]—R 
an CS pean ° v. 
App. Rep. 1, C. C. A. 


5647. Add. Annotation :—Folld. 


(1921), 16 Cr. App. Rep. 34. 











548a. 


bal - tee _ 


make subsequent order.J—There ts no 
poor to make an ordor except at the 
ime of conviction.—Re Joxw Fora 
(1923), 53 O. L. R. 493; 24 O. WL. N. 
39.—CAN. 


whe ee .] — An 
order ninst deportation made sub- 
sequently is invalid.—R ov. LEB PARK, 
11924) 4 D. L. R. 883; 3 W. W. l. 
490.—OAN. 

sj. Necessity for 
order.)—Since under Opium & Narcotic 
Drug Act, 1923, 8s. 25, deportation 
follows automatically in fhe case of the 
conviction of an alicn under suct. 4 (d), 
it is not necessary for a formal order 
for deportation to be made in such a 
Case.—R. or. Woo Fong Toy (B.C.), 
[1926] 3 W. W. KR. 703.—CAN, 


sk. Validuy of warrant.}— 
The omission of the figures “ 1023” 
from the citation of the Act does not 
invalidate the warrant.—kRK. v. GAN, 

sl. Subsequent detention 
for depurtation— Valudity. |— Accused 
was convicted under 6. a (2) of the 
1911 Act & fined with inmiprisonment 
in default of payment. The fine was 
not paid, ou the termination of 
the imprisonment prisoner was heid 
for deportution under 8s. 10b :—Jiild : 
the purpose of 8. 106 was to superadd 
the penalty of deportation as a con- 
sequence of a conviction for the com- 
nussaon of any of the stututory offences 
created by 5s. 5Su.—R. ev. How, (1925) 
4D. L. RK. 1007; 56N.8. R.(G.& J.) 
372.—-CAN. 

sm. Applicalvon 
for release.}—Where an alien has been 
convicted under s. 5a (2) of the 1911 
Act & upon termination of the im- 
prisonmenut imposed is detained for 
deportation under s. 102, he is not 
entitled to release on habeas corzus on 
the ground of having Canadian domicil 
within Immigration Act, 8. 43.— 
It. v. CHANG Sona, [1924] 1 D. L. R. 
1161; 1 W. W. R. 778: 42 Can. 
Crim. Cas. 8 Py 33 B. Cc. h. 176.—CAN. 

sn. -J—A 
warrant of deportation regular on its 
face having issued after prisoner hud 
served lis sentence on conviction under 
the 1911 Act, the ct., on an application 
in habeas ag trae proceedings, can only 
inquire into the truth of the statements 
made in the warrant, & cannot inter- 
fere by reason on the unlawful finposi- 
tion of hard labour by the sentence & 
conviction.—R. v. Cuow Tona (1924), 
34 B. Cc, RR. 12.—CAN. 

sp. .}—Where 
@ prisoner has been convicted of an 
infraction of the 1923 Act & is held tor 
deportation, the mere fact that the 
warrant committing him for deporta- 
tion, although stating him to be an 
alien, does not show or recite that a 
Board of Inquiry was held as provided 
by Immigration Act, is not a ground 
for granting a writ of habeas corpus.— 
R.v. GEE DEW (No. 3), 11924]3 D. L. R. 
186: 2 W. W. R. 793; 42 Can. Crim. 
Cua. 213; 33 B.C. RR. 548.- -CAN. 


sq. Sap page BOP gee arg Sey eee Appeal, }— 
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Unnecessary 
of sentence involved.]—R. +. Irnvina (1920), 
15 Cr. App. Rep. 61, C. C. A. 


551. Add. Annotations :—Refd. Brightman v. Tate 
(1919), 36 T. L. R. 209; 
L’rison, £2 p. Bloom (1920), YU L. J. WK. Bb. | 
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order against an alien, is not ultra vires. 
acting under the article the Secretary of 





574; R. v. Home Secretary, Ex p. Bressler 
(1924), 181 L. T. 386. 


-]—Aliens Order, 1919, art. 


1, which empowers the Secretary 
of State “if he deems it: to be conducive to 
the public good’? to make a deportation 


In 


State is not a judicial, but is an executive 


551a. ——-— 
Family domiciled in 12, par. 
RoGorr (1924), 18 Cr. 
R. v. Gilbert 
aggravation 


officer, & is therefore not bound to hold an 
inquiry or give the person against whom he 


proposes to mako a deportation order the 


R. v. Brixton 


Accused was convicted under 8s da (2) 
of the t911T Act, & condemned to pay a 
tino, & in default) of payment to 
fmprisonment. Upon terminsution of 
the finprisonment he was kept 
custody for deportation under s. 100, 
A writ of dabeas corpus was granted & 
accused ordered to be discharged from 
custody. On appeal the order was 
sustained.—Ite MAN SHIN  SHONG, 
Re Sinu Yim Hona, [1923] 4 D. L. i. 


in 


S445 39 Can. Crim. Cas. 401: 32 
B. CG. R. 1763 [1923] 1 W. W. R 
1365.—CAN. 


the tormination 
of his imprisonment, imposed on con- 
viction under tho 1911 Act, is detained 
pending deportation & he applies for 
habeas corpus, but is rofused release, 
an appoal from such refusal ex to the 
Ct. of Appeal.—/te Loo LEN (No. 1), 
{1924])1 D.L. R909; 1 W.W. RR. 73835 
41 Can. Crim. Cas. 386; 33 1S. C. RR. 448. 


Creel 
eo 


st. -—— Validity of war- 
rant of deportation. }—The onission of 
the figures “1923 ” from the citation 
of the Act does nut invalidate the war- 
rant.— how. JUNGO Lit (1926), 46 
Can Crim, Cas 92; 37 B.C. RR. 31d ; 
(1926) 2 W. W. RR. 734.—CAN, 

sw. Chinese derclusion Act, 104 
(ec. 37) (Cape)—Deportation afler con- 
wmclion-— Effect of eremplton certificate.) 
—Applts., being Chinamen & holders 
of exemption certificates under the 
above Act, having each been convicted 
wt least twiee for offences against 
the gambling laws, but none of them 
having served two terns of iniprison- 
ment :—Meld:) not to be exempted 
under s. 2 (e) of the Act from 4. 34, 
& Hable under the terms of the latter 
sect. to be deported.—ANU YET »v. 
UNION GOVERNMENT, [1921] App. VD. 


97.—S, AF. 

ex. Act 22 of 1913 — Prohibited 
immogrant— Asiatic—Holding ualifi- 
calwons for residence.J—Tho entry of 
appit.. an Asiatic, intu Natal was not 

scovered until Apr. 1916, when he 
was arrested as a prohibited immi- 
grant under s. 4 (1) (a) of the above 
Act :—Jleld: he had obtained no title 
to reside in the Union until be had 
successfully presented himself av an 
immigrant no matter how well quali- 
fled he might be to obtain a title to 
reside in the Usilon.—DEkHAlI v. IMoMsI- 














GRANTS’ APPEAL Boarp (1916), 37 
N. L. R. 277.—8. AF. 
sy. Indian returning 


after temporary rcsidence in India— 
Domicil certificate nol ir a before 
departure lo India. }—Applt., a rernident 
in Natal from 1887, in 1911 went to 
India with the object of seeking a 
wife there frow among his own fela- 
tions. Prior to leaving for India he 
applied to the authorities fo> a cer- 
titicute of domicil, but that certificate 
was illegally refused. Applt.’s visit 
to India was extended to a period of 
four years, & he returned to Natal iv 
Apr. 1915 :—Held: applt.’s visit to 
India was for a special or toniporary 


purpose ; the homo in Natal continued | been given :—Held: 


107 


opportunity of being heard.—R. v. LeEMAN 
STREET POLICE STATION INSPECTOR, La p. 
VENICOFF, hi. rv. SECRETARY OF STATE FOR 


to be his place of permanent abode, & 
he was domiciled tu Natal within s. 30 
of the above Act. —Whasity ve IMMi- 
GRANTS” APPEAL Boanko (1016), 37 
N L R. 42.—S. AF. 

§ s —— ™ See 
flineate acquired before departure to 
Indu —Dnilgrant, an Indian, first 
Came to Natal in £893, where he con- 
tinued to reside. In P8oOu he obtained 
a certitieate of domicilh Jn boo2 
{mimigrant went back to Tiina. 
Recontly hoe returned to Natal but was 
refused admission as boing a protubited 
immigrant under the above Act 
Held: the certifleate conferred upon 
him mghts, which wore neat restricted 
by the above Act, & there was no 
Intention on the part of immigrant to 
abandon his domed im Natal. — Je 
RUNGASAMY Curry (1917), 38 NL. Rb. 
42.—S. AF. 

sb, —--— Domicil  cer- 
hificate acquired by deccascd parent. j~ 

c., Che possessor of a certifheate of 
domed) under the above Aet, brought 
his wife & son, N., to Natal from dndga 
in 1911 In 1904 they returned to 
Indin & lived there till after Kh.’s 
death in Natal in J917. Ou a ques- 
tion as to whether N. coudd of rught 
enter Natal in 1920 :— lleld: N. had 
no such right under 8.05 (4) of the 
uhove Act, as ho had no father domi- 
GHed in Natal— Natmoo or. LMMtI- 
GRANIN’ APrrhaAi HBoarkp (1024), 42 
N. li. HR. 30.—-8. AF. 

sc. Second wife of 
Mohammedan. j-— Where a Mohanitmne- 
dan's danghtor & her mother have ro- 
turned to Lidia & both ure residing there, 
another wile of euch Mohatmmedan is 
not a prohibited tnaraigrant - MARTAM 
& MAnOMED vw. IMMIGKANTH’ APPILAL 
BOARD (1918), 39 N. LL. 1k. 382 — S. AF. 


sd, Sona of domareiled 
parenta—Hesident in anolher province. } 
—M. & Y., Asiaties, & the minor sons 
of parents resident in the Transvaal, 
but formerly resident in Natal, & 
holding certificates of domme under 
the above Act, were declared  pro- 
hibited fmunigrants ao Natal, nefther 
M. or Y. having ever beeu resident in 
Natal suve for temporary pPUrposts 
during which periods their parents 
remained ip the ‘Transvuaal.-- MAHOMED 
vw. PRINCIPAL IMMIGRATION OFFICE 
(1921), 42 N. L. It. $37.—S. AF. 


sf. ——— Deportation under—Con- 
viclion obtavrned unthout Union.j-—A 
person not born in the Union of South 
Africa who is convicted of an offence un- 
der s. 4 (1) (b) of the above Act ip Hiable 
to be dsported under s 22, whether tho 
conviction took place within or 
without the Union - COLLINGWOOD 
v. UNION GOVLRAMES TS, [(EVL7T) App. DD). 
550.—S. AF. 


SE. Boarding ship before 
eramination of unmiup ants completed. -— 
Where a persou was convicted of beln 
on board a ir} before the genera 
oxantination of immigrants had been 
comnpleted, & stated in defence that 
notice to the master of the ship had 
he was rightly 


ee 


Doanmired  cer- 
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Cases 551a—558b. 


Annotation -— Refd. 


Homa AFFaAIrs, a p. VENICOFF, [1920] 3 5653b. 
K. B. 72; 89 L. J. K. B. 1200; 23 L. T. 


673; 84 J.P. 222; 36 'T. L. R. 677, D.C. 


lk. v. Home Secretary, Er p. Bressler 


(1924), 131 L. T. 386. 


558. 


Add. Arnotations :—As to (1) Consd. R. v. 
Home Secretary, La p. Bressler (1924), 131 
~ .. 386. Refd. Brightman v. Tate (1919), 
35 'T. L. RR. 209. 


553a. —--- Aliens Restriction (Amendment) Act, 


1919 (c. 92)--Power of expulsion in time of 
peace.|— Appct. was charged before a metro- 
politan police magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, & was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day after the expiration of the sentence 
nade an order for the deportation of appct. 
Upon an application for a writ) of habeas 
corpus :—Held: the order of the Secretary 
of State was not ul/ra vires, but was within 
the powers conferred upon him by the above 
Acts, & Aliens Order, 1920, at 12.— ht. »v. 
BrRIxXtTON PRISON (GOVERNOR), a pp. BLOOM 
(1920), 90 lL. J. WK. 25745 124 1.7. 375 3 85 
J.PL873; 10 L. GR. 62 5 26 Cox, C. GC. 687, 


1 
Je 


5538ce. —-— 


553d. ———- 


ENGLISH AND EMPIRE DiGgEst SUPPLEMENT. 





—— --—.]—The Order in Council 
made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920, inasmuch as the Act of 1919 has been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73), & 1921 (c. 53).—-R. v. 
BRIXTON PRISON (GOVERNOR), Ex p. SUGAR- 
MAN (1922), 127 L. T. 273; 86 J. P. 75; 38 
T. L. R. 325 5; 27 Cox, C. C. 208, D. C. 





— —— Form of order by Secretary 
of State.|—The making of an order for the 
deportation of an alien under Aliens’ Order, 
1920, art. 12 (6), lies within the discretion of 
the Home Sccretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order.—lht. v. HOME SECRETALY, 
Ex Pe hep tre (1924), 131 IL. T. 386; 88 
J.P. 89; 68 Sol. Jo. 646; 22 L. G. R. 460; 
27 ce C. C. 655, C. A. 





Recommendation for deportation 
—Right of appeal.|—-It. v. GRAHAM Camr- 
BELL, zp. AHMED ILAMID Moussa, No. 558¢, 
post. 


Part 1X.--—Registration, Internment, and other Restrictions. 


557. 


558a. —-— 


convicted - 
N.4. 


authoriy 


Add. Citation: 
——— —— Allens Order, 1920.]-—(1) 
The word “keeper’? in’ the above Order 
of 1920, art. 20 (2), includes the lessee of 
a house who Jets unfurnished rooms in the 
house mm separate lettings to tenants at weekly 
rentals & employs another person to manage 
the house for him. 

(2) A flat let on a seven vears’ lease would 
not constitute “ premuses 7? within the above 
Order of 1920, art. 6, but that art. does not 
apply to rooms in a Jeasehold house let un- 
furnished on weekly tenancies, there being 
a manager of the house employed by the 


ANGLIA tT. KR TRUS! 


hi 147.— S. AF, 


(Ils), 30 


of tanmagratlion 


(1917), 26 Coa, C2. 16, D GC. | 


558b. 


NATAL &. 
L. R. 128.—S8. AF. 


Boarnp or 
SAMY (1920), 37 T. 


lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, & so on.—RODDA v. 
GODFREY (1926), 95 L. J. K. B. 704; 90 
J.P. 111; 42 T. L. R. 473; 24 L. G. R. 
311; 28 Cox, Cc. C. 209, D.C. 

(Amendment) Act, 
1919 (c. 92)—-Restrictions as to change of 
name—Carrying on business under pre-war 
name.!—Resp., who was an alien, & whose 
real name was Karel Kollross, purchased in 
1921, & continued to carry on, a business 
under the name of the Widmore Laundry, 
which business had been carried on under the 





GOovIND- require communication to the ahen 


of a deportation order made under it 








Jurisdiction of court to vf expulsion war time— 
interfere.) -The et. may interfere Valdiy of Order— Power fo specify : 
Where there is a nianifert: absence of | destination. }—Hadd : 25 of the 80. Form of deportation 


jurmdietion 


GOVERA MENT &, 
466.—S. AF. 


sl. 

Asiatic, had 
immigration otheer of Natal to be a 
prohibited 
tion to the ct 
lus deportation .- //eld : 
hueration oftieer had not acted out- 
his Jurisdiction or mala fide, the 
et. had no jJurmdiction to make the 
order pray ed.— N ARATNS AMY of, 
CIPAL, KC., [IZ 

S. AF. 


side 


or if an order is made 
ined fraudulently —- Union 


Maki, [1923] App. 1. conferred by 


1914-1916, 8B. 6; 


—i-a Steen 


been 


—- Appet, an 
deelared by the 


pera On apphea- 
for an order restraming 
as the ame 


Minister, 


that the 


OT 3.— 


3) App. 7). 


arness Order was within the authority 
War Precautions Act, | @0DY 
it’ conferred a dis: 
eretion upon the Minister to make an 
order fot the deportation of any par- | —Pouwer of ecrpulsion wm war time— 
ticular alien, & authorised his anbse- 
quent arrest & detention & the pecs 
hin on board a ship chosen 
A his detention there whilst 
the ship was in the territorial Hmits of 
the Commonwealth ; 
was not rendered mivalid by the fact 
Minister made 
Prin- purse of carrying out an agreement 
Ww owineh the Commonwealth Govt. 


& such an order = A 


ordecr.}—Such order need not be in 
partic ular form.—JERGER — . 
PEREARCE (1920), 28 C. L. RR. 5838.—AUS. 


sw. Aliens HResirictwon Order, 1916 


Subject of allied State liable for military 
service.}—The Minister having ordered 
y the | the deportation of an Itahan subject 
for military service, the ct. refured 
an application for ai rule musi fer 
abeas corpus, the matter being im 
the Minister’s discretion under the 
age Order.—FAr p. Maaal (1918), 18 
~R. N.S. W. 150.—AUS. 


it for the 


am. Indian Immigration Act, 1891 
(Nataj—Lriability of employers — for 
medical attendance on Indian tmme- 
grants. J—kamployers were held) Hable 
under the above Act for medical 
attendance on Indian mminigrants 
who, after being free, had not re- 
indentured, themselves & fer their 
descendants. — INDIAN IMMIGRATION 


was under an obligation to the country 
of whieh the particular alien was a 
subject to assist as tur are possible in 
enforcing the return to that country 
of persons Hable to military service 
there. —-FERRANDO t. PEARCE (19138), 
"5. L. R. 241.—AUS. 


an. Necessit of 
munication of deportation order to alien. 1 | 
— Par. 23 of the above Order does not 


108 








PART IX. 

sx. l&yistration — No oof of no 
permanend place of residence. \— Deft, 
Was convicted for neglect to register as 
anenemy alien. There was no evidence 
that. deft. had no permanent place of 
‘in Canada :—Held : the charge 
could not sucoveed.—R. v. HacKMAN 
(1919), 44 O. L. R. 224; 150 W.N. 

0.—CAN. 


558c. 


558d. 


558e. 
558f. 
558g. 


same name by his predecessors for many 
years before Aug. 4, 1914. Apart from the 
laundry business resp. continued to be known 
as Karel Kollross, & he was registered in 
that name as the proprietor of the Widmore 
Laundry under Registration of Business 
Names Act, 1916 (c. 58). An information 
having been preferred against resp. for using 
the name Widmore Laundry, being a name 
other than that by which he was ordinarily 
known on Aug. 4, 1914, contrary to sect. 7 
of the Act of 1919, the justices dismissed the 
information :—Held: the justices were right. 
as resp. had committed no oflence against 
sect. 7 (1), by taking over an old-established 
business with a pre-war name & continuing 
to carry it on under that name.— BRUNNING 
? KoLuLROsS, [1923] 1 K. B. 311; 
Il. J. K. B. 323; 128 J. T. 600; 87 J. P. 
11; 30 T. L. R. 129; 67 Sol. Jo. 2783; 21 
Il. G. R. 1083 27 Cox, C. C. 383, D.C. 


- ~— Addition of ‘‘ & Co.’’| -An 


ee emeteneed 


92 | 


558h. 


———— 


559. 


560. 


alien uses a name “ other than that by which | 


he was ordmarily known’ on Aug. 4. 1OT4. 


contrary to sect. 7 (1) of the Act of 1919, 1f he 


adds to the name by which he was ordinarily 
known on that date the words ‘& Co.” 
EVANS er. Pratnnat., (1927) 2 BK. Bo S71: 96 
IL. J. WK. BB. 73d 187 1. TT. 1825 91S. PL 97; 
ORL. Re. b24s 25 1. GG. R. B21 28 Con, 
(.C. 110, D.C. 

Prosecution under—Whether 
offences triable on indictment.|- (1) On a 
prosecution for an offence against a statutory 
Order, an objection that the Order has not 
been proved must be taken before the et. at 
the trial. It in too late to take the point for 
the first time on appeal. 

(2) In cases under the Act of 1014, 5. 1 (4), 
& the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the onus hes upon Lim to prove that 
he 1s not an alien. 

(3) Offences against the Act of 1914 & the 
Act of 1919 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence claims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), 8s. 17, 
to be tried with a jury. Where, therefore, 
an offence under those Acts was treated by 
the mayistrate as an indictable one & the 
case sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed.—-K. v. KAKELOo, 
[1923] 2 K. B. 703; 92 L. J. K. B. 997; 129 
l.. T. 477; 87 J. P. 184; 39 T. L. R. 671; 
68 Sol. Jo. 413; 27 Cox, C. C. 4043; 17 Cr. 
App. Rep. 150, C. C. A. 

——-— -—-—— — — Proof of Order.} -— lh. 
KAKELO, No. 558d, ante. 

Proof of alienage.|—lt. 1. 
KAKELO, No. 558d, ante. 

Appeal —Effect of ambiguous 
plea.j—Appct. was charged under Aliens 
Order, 1920. with, being an alien, having 
failed to notify his change of address. When 
before the mayistrate he was asked “ Are you 
an Igyptian’’’ to which he answered 
‘“ Yes.”’ Tle was then asked ‘* Did you tell 
the registration officer that you intended to 
change your residence, & tell him when & 
where you were going?’’ to which he 
answered ‘‘ No.’? Thereupon the magistrate 


eee ed 
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boned 
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coon ne ne ee —_— ———— 


561a. 
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entered a plea of guilty & sentenced appct. 
to imprisonment for one month & recom- 
mended the making of a deportation order 
against him :—//eld > appet. had not pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(ce. 49). 3. 19. or Criminal Justice Administra- 
tion Act, 191! (ec. 58), 8s. 37, &, therefore, 
he had a right of appeal to quarter 
sessions by virtue of those sections.—R. v. 
GRAHAM CAMPBELL, ka p. AHMED HAMID 
Motssa, [1921])2 K. B 473; 90 L. J. K. B. 
818; 125 L. T. 810; 85 J. P. 1883; 37 
T. 1. R. 611s 1901. G. R. 461s 26 Cox, CC. 
747. D.C. 


er mem rere 


— From recommendation 
for deportation.| - R.or. GRAHAM CAMPBELL, 
Rep AUMED HamMip Moussa, No. 558y, ante 


Add. Annotation : Refd. Ronufeldt = + 
Phillips (1918), 85 ToL. Re. 16. 


Add. Aunotations: Consd. Mrnest vr. Metro- 
pohtan Pole Comr. (1919), 89 I. 7. WK B. 12. 
Refd. Brightman 7. Tate (1919), 30 T. L. RR. 
200; Re De Weyser’s Royal Hotel, De 
Keyser’s Royal Hotel eo. Re, LEMbay 2 Ch. 107 

Chester a. Bateson, [1920], TK. BR. 829; 
Fowle ¢ Monsell (2920), 90 1. J. 1. Be 108 ; 
Gurney vr. Houghton (020), 123 bE. TT. 706 ; 


Hudsons’ Bay Co. pr. Maelay (1920), 36 
TT. RR. 160. Reo Leman Street Police 
Station Inspector, /roop. Nenieolt, [1020] 


SKRLB Ts Rov. Wormwood Serubbs Pr 
192070 2 WK. OB 395s Shutler oe Tlolfe 

36 T. I. BR. S25: Ror Cannon Row Police 
Station Inspector, Lirop. Brady (1921), Ot 
lL. J. WK. BOs. 


Add. Annotations: Refd. R. v. Secretary of 


State for Jlome Aflams, Aap O’Brien, 
floes} 2 K. BB. 861. Mentd. Re Chitord * 


QO’Sullivan, 92112 AC. 170: Secretary of 
State for Tlome Afiaus oo O'Brien, [1923] 
Aw. 6038. 


Restrictions as to change of name - 
Validity.|—Applt, oa  ftoreagner by birth, 
beeame ana‘ uralised British subject in bot, 
& changed hin name by deed) poll m= 1915 
from Ernst to Ernest. In 1919 he was 
convicted under reg. Tth of the above 
regulations, for that. not) being a natural- 
born British subject, be used a name other 
than that by whieh he was ordinanty known 
at the beginning of the war. He contended 
that reg. Jth was ullra aircs, on the 
ground that it was not competent by Order 
in Council, issued under Defence of thr 
Realm Act, 1914 (c¢. &), to deprive hum of 
anv nights, powers, or privileges which were 
not at the same time taken away from all 
British subjects; & that the regulations 
purported to override an Act of Parliament, 
although there was no power under the Act 
of 1911 to do so: Held: reg. Vth was not 
ultra vores because *§ discriminated between 
naturalised & natural-born British pubyects. 

Regulations made by the King in Council 
under Defence of the Kealm Act, 1OTL (ce. 8), 
have all the force of a statute & may take 
awuy a statutory privilege or impose a 
btatutory duty.- ERNEST py. METROPOLITAN 
PouiceE Comr. (1919), 89 1. J. K. TB. 42 ; 
121 L. T. 222; &83 5. PB. 182; 35 T. LR. 
512; 171. G. KR. tik; 26 Cox, C. CO. 408, 
D.C. 


— —~ 


563. Add. Cilation :— 26 Cox C. C. 58, D. C. 


9 


Cases 3— 130. 


ANIMALS. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part Il——Property in Animals. 


3. Add. Annotation :--Mentd. Jebara v. Otto- 46. Add. Amnnotation:—Refd. The Tubantia, 
man Bank, [1927] 2 K. B. 254. [1924] P. 78. 

84. Add. Annotation :—As to (3) Refd. Granby v. 47, Add. Annotation :—Mentd. The Fagernes, 
Bakewell U. D. C. (1923), 87 J. P. 105. [1926] P. 185. 

43. Add. Annolation :-—-Refd. Re Powell, Dodd v. eos i 2S . 
Williams, [1921] 1 Ch. 178. 64. TTL RPE eS See vera ee 

44, Add. Amnnotations:—Ag to (1) Refd. Je ’ : ; 
Powell, Dodd v. Williams, [1921] 1 Ch. 178. 78. Add. Annotation:—Refd. The Tubantia, 
As to (2) Consd. Re Powell, Dodd v. Williams, [1924] P. 78. 
J1W21) 1 Ch. 178. 90. Add. Amnnotations:—As to (1) Consd. Ie 

45. Add. Annotations :—Refd. The Tubantia, Powell, Dodd v. Williams, [1921] 1 Ch. 178. 


[1024] PRP. 78. 


Mentd. Pratt v. 
Medical Assocn., [19]9] 1 K. B. 244. 


British 


Aa to (2) Refd. Re Powell, Dodd v. Williams, 
[1921] 1 Ch. 178. 


Part Ill——Rights and Liabilities of Owners of Animals. 


101. Add. Annotation :—Apld. Barnard v. Evans, 


[1925)2 K. B. 704. 


107. Add. Annotation :—Refd. Stearn v. Prentice, 


[1N19) 1K. 1. 384. 


109. Add. Annotation :—Consd. Ilines v. Tousley 


(1926), 95 L. J. K. B. 773. 


113. dd. Arnolation :— Generally, Mentd. Hardy 
aC. LL. Ry., [1920] 3 Kk. B. 459. 


PART II. SECT. 1, SUB-SECT. 1. 


sa Camel J-—-Under the condition 
of affaires which has existed in Western 
Australia for many years, camels are 
to be regarded as belonging to the 
elass of domestic aninals. —- Napa 
SHA ©. SLEEMAN (1917), 19 WLA. I 2. 
119.- AUS. 


PART II. SECT. 2, SUB-SECT. 1.—A. 


19 li, ——- ~--— J—A fox born 
& renred In captivity escaped & was 
hilled by defts. upon a stranger’s land 
w week Inter :—Z/eld : the fox was an 
nobnal feree natura, pitf.’k qualitied 
yropetty therein came to an end when 
he animal escaped & war reduced into 
actual possession by defta. > thore was 
no inanediate pursnit, nor was there 
animus revertendi.—CAMPBELL ©. HED- 
ny (1917), 39 OO. L. R. 8283 37 
YY. L. HN. vso.— CAN, 


PART II. SECT. 2, SUB-SECT. 2. 


74 Si. Animal killed by trea- 
pavacr.)~ When as person kills a wild 
animal on othe property of another 
the ecareasy docs not belong to the 
Miller but to the proprictor of the pro- 
wrty, & the latter, efther himeasclf or 
yy his duly authorised agent, is entitled 
to demand &, ff refused, seize tho 
carcasn, & such persons as help him to 
evercise his right are doing no wrong 3 
but as against any other person, the 
Mller has a right (o retain possesaton 
of the carocass.—-R. e ARTU RANTRA 
(i924), IT. R. 3 Pat. 649.—IND. 


PART II. SECT. 3. 


sb. da between huaband & tife— 
Wafe’s cattle on huaband'’s farm.}— 
Where cattle belonging to a wife are 
placed on her huaband’s farm, fed from 
the crope grown thereon & looked aftor 
by him tn carrying on farming opera- 
tions, not as her agent or manager, 
but as his own businesa, & the offspring 
of the original atock are treated in the 
rame way & sold from time to time & 





~ om 


the proceeds invested in othor stock, 
the increase of the original animals & 


116. Add. Annotation :—Consd. Barnard v. Evans, 


[1925] 2 K. B. 794. 


117. Add. Annotation :—Refd. Nye v. 


Niblett 


(1917), 87 L. J. KK. B. 590. 


119. Add. Annotation : —Consd. Horton v. Gwynne, 


[1921] 2 K. B. 661. 


the animals bought from the proceeds 
of the sale cannot be claimed by ne 
wife.— MINAKKK v. HADDEN, (1917) 3 
W. W. RR. 774.—CAN. 


PART III. SECT. 1, SUB-SECT. 1.—B. 


so. Straying bull lied wun during 
nighi—Releused & driven away next 
day—Subsequently found dying.}—Detit. 
tied up over night «a bull which had 
strayed on his premises, to prevent it 
damaging his cows, & released it next 
day & drove it away. In the evening 
{tf was found castrated near the 
boundary of doft.’s farm & died the 
next day. In an action for damages; 
—Held : deft.’s actions were justified, 
& in the absence of evidence as to 
when or how or by whom the animal 
waa {njured, pltf. could not suceceed.— 
FICOWICH tv. MALESUCHAK, [1924] 4 
DD. lL. i. 585 ; 3 Ww. WwW. R. 308.— CAN. 


PART II. SECT. 1, SUB-SECT. 1.—E. 


sd. Claim against custadian of 
anrmal—Onus of proof as to absence of 
negligence.}—The onus is upon the 
custodian to show that the injury did 
not occur through his act or negligence 
only where it {a shown that the injury 
occurred when the animal was or should 
have been in his custody or control, or 
that he was under an obligation to 
account for it to the owner.—Ficowicn 
t. MALESHCHAK, [1924] 4 D. L. R. 585; 
3 W. W. R. 308.— CAN. 


132 fia. Animal falling in a vell 
— Animal lawfully at large.}-—Pitl.’s 
horse while lawfully running at large 
waa killed by falling into an open well 
on deft.’s land. Deft.. who knew of 
the open well, was reaiding outeide the 
province the land being occupied by 
a touant = -—Feld deft.’s breach of 
Open Wells Act gave itt. a right of 
action ‘“‘on a tort committed within 
the jurisdiction,” justifying allowance 
of the issue of a writ for service on 
deft. ex juria.—BROTHERSON t KEN- 
NEDY, [1919] 2 W. W. a 803; 47 
D. L. R. 131; 12 Sask. L. R. 364.— 
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180. Add. Annotation :—Mentd. 
v. Beal, (1925) 1 K. B. 671. 


Tiford U. D. C. 


132 fib. What is an ‘‘onen 
well.’*}—Whether a well is an ‘ open 
well” or not is a question of fact to be 
proved at the trial. While it might bo 
an “open well ” if insecurely covered, 
the fact that an animal falls into it 
without any evidence of how it 
occurred does not prove it such, nor 
does the fact that the material of the 
covering was seven years old.—Drys- 
DAS v. Reid, (1920) 3 W. W. hi. 832.— 











-1°2 fic. Animal unlawfully 
at large.}—Owners of such anlinals have 
no right of uction where they are killed 
or injured by falling into an open well. 





—DILLE o. riosal West LIFE ASSUR- 
ANCE ser 3 oD. L. R. 339; 
{1926} 2 W. he wer >; 20 Sask. L. R. 
§45.—CA 

132 aie a. ~The digging 








by a municipality of a ditch dangerous 
to animals alongside the travelled 
er ion of a highway & the leaving of 
t unprotected, was held to be a mis- 
fcasance which rendered the munici- 
pality liable for the loss of a horse 
which plunged into the ditch & was 
killed.—HOWELL . WILTON RURAL 
MUNICIPALITY NO. 472 arate 66 
R. 321; 15 Sask. ~ 427; 
11922} 2 W. W. hk. 568. — CAN. 


132 iv. Animal falling in exca- 
ration. } Deft. & pitf. were neighbours. 
PItf.’s cow while running at large fell into 
an excavation on deft.’s land :—Heid : 
tf. could not recover damages.— 

ATITZEN v. SHOKLUK, [1921] 2 W. W. R. 
686: 16 Alta. L. R. 482.—CAN. 

182 v. -J— The owner or 
occupier of land will be Hable in dam- 
ages for any loss of_ stock resulting 
from failure to guard againat access 
to an excavation.—KELLOGG v. DAPPEN 

















1922), 69 D. L. R. 528: [1 
ye Ww! R. 573,.—CAN. sc 
132 vi. Cellar of unused 
house. }}—Deft. owned unfen land on 


which was an unused open house with 
acellar beneath. Pitf.’s horse, 


' at large, got into the house, & while 


134. Add. Annotation :—Refd. British Petroleum 

Co. v. A.-G. for Ceylon, [1926] A. C. 147. | 
139. Add. Annotations :—-Consd. Dunster v. Hollis, 
Mentd. Fairman vt. 
Perpetual Investment Bldg. Soc., 
A. é. 743; Mersey Docks & Harbour Board v. 


(1918) 2 K. B. 795. 


Procter, [1923] A. C. 253. 


145. Add. Annotation :—As to (1) Refd. British & 
Foreign Marine Insce. v. Gaunt, [1921] 2 | 
! 


A. C. 41. 


145a. Animal killed—Meaning of 
visible injury.’’]—A policy of insurance pro: 
vided that an insurance co. should indemnify 
the insured against death solely attributable 
to accidental external & visible injury to any 
horse the property of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due observance & fulfilment 
of the conditions of the policy should be a 
condition precedent to any liability of the 
co. under the policy. The insured’s horse, 
drawing a loaded van, got out of the driver's | 
control, bolted, & fell into a ditch with the 


there, one of its feet broke through 
the floor above the cellar &, being 
unable to withdraw it, it died :-—J/7¢ld - 
the animals must take the land as 
thev flnd if, & Open Wells Act did not 
apply.—WRUBLESKI ¢. LOFF, [1923] 
2 W. W. R. 764.—CAN. 

z fi. -J—Where there is a 
bye-law permitting cattle to run at 
Jarge & such cattle are injured by the 
barbed wire of a fence which has fallen 
down through the rottenness of ite 
0sts, the owner of the fence is liable 
or the injury to cattle lawfully on the 
highway, & injured thereon.—Cu ast v. 
ee (1917) 2 W. W. RR. 736.-— 


137 xiii. Negligence of 
owner.}—An action will not lie for 
damages for the loss of cattle killed by 
& train when the cattle were on the 
railway line through the negligence 
of piltf—-NEDLSON vt. GRAND TRUAK 
Pacific Ry. Co. (1920), 61 D. L. RR. 
141.—CAN. 

ki. Grain left accessible to astochk-— 
Injury from cating—Crain escaping from 
granury.}—Where unimals = straying 
upon the premises were injured by 
consuming grain which had escaped 
from a granary through no fault of 
the grower:—Jiel? > deft. was not. 
hable under Open Wells Act, R. S. 8S. 
(ce 124),5. 3.— Wine. MAaLuLacn, [1918] 
1 W. W. R. 10: 10 Sask. L. BR. 419; 
37 1). 1. 1k. 709 —- CAN. 


k ii. —— Antmal lawfully at 
large. j—Where the non-observance by 
a prope of land of Open Wells 
Act, R. SS. S., 1909 (ce. 124), 8. 3, 
cesults in MAY & to animals lawfully 
at large which havo strayed upon his 
land, he is liable in damages to their 
owner —WaATSON ¢. GUILLAUME, [1918] 
2 W. W. R. 1047; 11 Sask. L. RR. 348; 
42 D. Ll. R. 380.— CAN. 


kx iii. Animal trespassing. |} 
—If grain bo left in such an nnguarded 
condition as to permit of horses belng 
attracted by it & eating it to their 
injury, the owner of the grain will be 
Hable for the resulting damage, even 
though tbe horses are trespassers.—- 
FULTON v. RANDALL, GKE & MITCHELL, 
Lrp., [1918] 3 W. W. It. 331.—CAN. 

k iv. .|—A person 
who allows threshed grain to be acces- 
sible to stock, is Hable in damages for 
the death of an animal resulting there- 
from, even though the animal was 
unlawfully at large, unless the owner 
of the a al when turning it at larre 
knew that such grain 1 


65 D. L. R. 174; 15 Sask. L. R. 275; 
[1922] 1 W W.'R. 1070.—CAN. 
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Vol. I1.— Animals. Cases 134-154. 


[1923] 


— ame 


‘“external & 


151. 


154. 


~~ 


k v. —-—.J—Pitf. alleged 
that deft. while engaged in seoding 
left out in his unfenced ploughed tleld 
an unprotected wasgon box which 
contained wheat & that plitf's horse 
while lawfully running at larre gorged 
itself with the wheat & died :—Meld : 
deft. wax not liable.- MUSSELMAN ©. 
ZIMMERMAN (1922), 66 TD. Ll. LR. 350 ; 
{19221 2 W. W. h. 640.-— CAN. 


k vi. — - ——~ -——.]-- Tho result. 
of an action under Open Wells Act 
R.S.S., 1920 (e. 169), does not depend 
upon whether or not the animals 
injured were unlawfully at large under 
Stray Animalx Act, Ro. oS. S. 1920 
(e 129).— WENrZALL, ». PERKS [1924] 
3 OW. W. 2. 876.-- CAN. 

k vii. -———- -— Grain mired with 
poisonous aubstance.|}—--No — liabihty 
attaches to a railway co. for damages 
for the loss of eattle which die from 
cating grain which has become mixed 
with lead ore, where the grain was 
Shae cae athe the ground among the 
particles of lead ore by a customer of 
the railvay co. while unloading grain 
from the company's cars.— DAWHON %. 
PARADISI MINE CANADIAN PACIFIO 
RY. Co., {1919) 1 W. W. BR. 499.— 
CAN. 


ni. Ruuning into animal using 
highway.|—Deft., while driving bis 
automobile at) dusk at twenty-five 
miles an hour with his lights on, ran 
into pltf.’s cow which he had not. seen 
until very close to it. He was held 
Hable in damages.—JOVNSON o. GLEFIN 


ee ee 








(3921), 62 D. L. R. 635; [1921] 3 
W. W. KR. 596.—CAN. 

wi, —— Liability of boatowner for 
act of renatrer.j\—A boutowner em- 


ployed a joiner to repair his boats. 
The paint scrapings were left lying on 
the ground, & polsoned a cow that wus 
grazing on the pasture :—-J/eld ;: it was 
the boatowner’s duty to ece that the 
paint. scrapings were removed, & he 
was IJable in dtmages for the cow’s 
death.—STEWART v. ADAMS, [1920] 
B.C. 129; 57 Be. L. R. §3.— SCOT. 


141i. Wrong quantity in poisonma 
dip— Animals poriaoned.j\—PItf. alleped 
that the death of his sheep was due 
to tho presence of an excess of arsenic 
in powder manufactured & sold by 
defts. which he had added, together 
with more than the quantity of water 
specified in defts.’ printed instructions, 
to a solution through which the sheep 
had already been pee without 
injury :—#Held: pitf. had not proved 
that the death of the sheep was due 
to an excess of arsenic in the powder.-—— 
COOPER v. VISSER, [19202 App. D. 111. 


111 


| 


van on top of it, & died in consequence of the 
pressure of a shaft upon its windpipe. 
was no mark visible on the skin of the horse, 
& no certificate of a veterinary surgeon was 
obtained :—Held : 
that there 
visible on the skin of the horse, & the injury 
was external & visible ; 
dition precedent to the insured’s right to 
recover that the death of the horse should 
be duly certified by a veterinary surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition.— 
BURRIDGE & Son v. ITAINES (I. 11.) & Sons, 
Lyp. (1918), 87 lL. J. K. B. O41; 
681; 62 Sol. Jo. 521, 1). C. 

After this case add 
TIONAL Law, Vol. XI., p. 589; CoryHoLbs, 
Vol. ATII., pp. 21 ef seq. 

Add. Citation :--17 C. BB. N.S. 251, n. 

Add. Annotations :-—Refd. Read v. Kdwards 
(1864), 17 C. BL N.S. 2455 > Gayler & Pope 
ov. Davies (1924), 08 I. J. K. B. 708. 


There 


(1) it was not necessary 
should have been any mark 


& (2) it was a con- 


118 L. T. 


** See, alsa, CONSTITU- 


PART Il. SECT. 1, SUB-SECT. 1.--G. 


of, ——- —-— .}---A claimant has a 
Tight of action to compel council & 
valuer to comply with the Act» us far 
as may be necessary to give eftect toa 
vad clabo for compensation > but he 
has no right of action in the nature of 
appeal against the determination of 
the couneil or the valuation of the 
valuer.- Hoagie HrRNt S'TrTOWN TOWN- 
Sib (1998), 41 Of; Le. Re. 894: °13 
O.W.N. 3473 41 7. 1. RR. 123.— CAN. 

cif. --~—--~ Mandanus.\— Th 
direction to the municipal council to 
award compensation under the Act of 
Wi4is mandatory ; & they may by man- 
damus be required to obey the statute. 
— NOBLE © EsSQUESING ‘TOWNSHIP 
(1918), 41 OO. L. R 400; 13 0. WL NN. 
339; 41D. IL 2. 90.— CAN. 

oti, ~ -  - -l—If a town- 
ship council fail to perform the duties 
fmiposed upon it by a. TS of the Act 
Of INL, a mandamus muy be granted 
to compel the counei to make the 
Inquiry directed by the seet & award 
compensation.—]T1UpDHON  & HAnmbpy 
- HIPPULPH TOWNSHIP (1920), 46 
©. L. R. 216.—- CAN, 

Bf. ——— Wanton Lhilling of une 
licensed = dog.\— Notwithstanding the 
Act of 1917, B.C. &. 3, one in Hable mo 
damages for causing death or Injury 


ee eres 


to an unlicensed dog in a sheep- 
yrotection district, if the anjury is 
nflicted wantonly. --- WILGRESS 9. 


Rivers, [1920]} 2 WwW. W. 
DD. L. . 643.—-CAN. 


PART HII. SECT. 2, SUB-SECT. 1.- A. 


154 ix, --—.)-- The owner of an 
animal iu which by law the rule of 
property can exist is bound to take 
care fhat it} does not stray into the 
land of his neighbour, & he is liable for 
any trespass it may commit, & for the 
ordinary consequenecs of that trespass, 
Whether or not, the escape of the animal 
ja due to the owner’s negligence 
immaterfa].—WHIALLEY v. VANDER- 
GRAND [1919] 1 W. W. RR 8&7; 
D.L. R. 319.— CAN. 

164 x. —— To remove cattle --Under 
Domestic Animals Act, It. S. A., 1922 
(r. 67), 8. 64.]—~I1f lands of A adjoin 
lands of B. without a fence between 
them, & the Jands are within an extra- 
municipal aren which has not been 
closed under a. 8 of the above Act, & 
none of the lands have ever been 
within a municipal or pound district, 
& if A.’s cattle stray on to B.’s lands & 
3B. gives notice to remove them, A. 
sufficiently complies with s. 64 of the 
nbove Act by removing them a reason- 
able distance on to his own land, even 


52 


ht. 421; 


Cases 156a—-195. Enciisn AND Eemprre DicEst SUPPLEMENT. 


156a. -J—MANTON  v. 
258a, post. 


166. Add. Annotation :—Consd. Hines », 
(1926), 95 L. J. K. B. 778. 


‘ J-(1) For injury caused by horses | 167. Add. Se ee oe Manton 1. 
or cattle to property on or adjoining a high- bank, [192: j2 K. B. 212. . 
war the owner 1s not liable in the absence of | 168. Add. Annotation -—Refd. Performing },.+1,; 
negligence or of wilful intention on his part. Soc. 2. Mitchell & Booker, [1924] 1K. B. 7. 
(2) The bolting of a horse which has been | 180. Add. Annotations :—As to (1) Consd. Manton 
left. unattended in a public street is primd v. Brocklebank, [1923] 2 K. B. 212. As i, 
(2) Refd. Manton v. Brocklebank, [1923 


BROCKLEBANK, No. Tuusley 





T31 Os lIp. 





facie evidence of uegligence on the part of 
1 & Pore, Lrp. * 
DAVIES (B.) & Son, Lrp., [1924] 2 K. B. 75 
081. J K.B. 702; 131L. T. 507; 40 T. L. RR. 


the oawner.—- GAYLER 


oui; GS Sol. Jo. 688. 


159. Add. Citation :—62 Sol. Jo. 161. 
Add. Aamnotation :—As to (1) Refd. Richards 


v. Davies, [1921] 1 Ch. 90. 


163a. Cat killing pigeons.]—In the case of a cat 
attacking pigcons it is necessary to prove 
scienter belore the owner of the cat can be 
made responsible in law.-—BUCKLE v. LIOLMEFs, 
[11926] 2 K. B. 125; 05 lL. J. K.B. 547; 184 
lL. T. 743; 90 J. P. 100; 42 T. L. 1K. 869; 


70 Sol. Jo. 464, C. A. 


though this docs not effect a permanent 
removal -Ii (GHAGAN) » HILLMER, 
[19231 3 W W. I. 660.--CAN. 


178 fii, -— — —— ——-—— |] — Where a 
fonce erected by one of two adjoming 
owners becomes by agrecment, CA press 
or implled, the line fence & the other 
adjoining owner fences three sidos of 
his land & joftns on to the Hine fence, he 
mnust pay a just proportion of the then 
value thereof & thereafter bear an 
oqual share of the costs of maintenance 
& repair, but if also vests in him all the 
righth of an owner in respect of the 
linefence  Heis ontitled to strengthen 
& repair it by adding strands of wire 


2K. B. 212. 


181. After this case add ‘‘ See, also, BOUNDARIES, 
Vol. VII., pp. 281, 282.”’ 


| 183. Add. Annotations : — Consd. 
Brocklebank, [1923] 2 K. B. 212; 
& Pope v. Davies, [1924] 2 K. B. 75. Refd. 
Theyer v. Purnell, [1918] 2 K. B. 333. 

187. Add. Annolations :—Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. Mentd. Gayler & 
Pope v. Davies, [1924] 2 K. B. 75. 

194. Add. Annotation :—Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

195. Add. Annotations :—Consd. Manton v. Brockle- 


Manton v. 
Gayler 


bank, [1923] 2 K. B. 212; Hines v. Tousley 


Cas. 218. —CAN. 

lv. Qu. whether an action 
lies for dumage done by unimals tres- 
passing on & crop when there is no 
municipal bve-law restraming them 
from running at large.—CLeEARY tv. 
Mirn, [1921] 3 W. W. kh. 130.-——CAN. 


lv. -I—Pitf. & deft. owned ad- 
jJoming between the 








cattle loose & they went on to plitf’s 
land & ate up his grain which was, to 
deft.’s knowledge, lying in stoeks 
thereon :—J7lcld :) dett) was Iwble in 
damages, —DOBROLOWsKIT? DANYLUE, 
L1921} 2 W. W. RR. 729 —CAN., 





| other byc-law 


provision — JUKES 
MISKELLY, [1923] 2 D. L. R. 561: 33 
Man. L. R. 67; [1923] 1 W. W. R. 
194 i. Remoteness of damage.}— 
Damages for personal injuries suffered 
by the rider of a horse from a hick by 
neighbour’s trespassing horse are 
not tvo remote where the {respashing 





bour frequently rides on horsebach, & 
Where it is customary in the country to 
ride horses when bringing home horses 
or cat tle.—WHALLry ¢. VANDERGRAND, 
(1919) 1 W. WwW. R. 87; 44 DL. RR. 
319.—CAN. 

.J—Where a heifer 








to provent hist cattle getting upon the 194 ii. 
land of his neighbour, & (he latter has | Ae ul oa Pe co has I was thoroughbred & registered & Its 
no right to remove the strands. If he  Dreken WoUuRn Ton & owners | owner intended to breed it to a certam 


doos so, & the eattle get upon his land 
by his act, he cannot claim against the 
adjoining owner for resulting damages, 
—ARMSTRONG ©. THOMPSON, [1923] 3 
D. L. R. 74; 2 W. W. RR. 609.—CAN, 


hi. —~-—)—A horse belonging 
to applt. was being grazed in a tleld 
which adjolned resp ’s) farm, upon 
which he kept cattle, fpeluding a bull. 





onelosed Jand on to adjoming enclosed 
land of another person & Is without 
@ herder, ws running at large within 
Stray Anmmaly Act -R. «. Brapby, 
[1921] 3 W. W. it. 396 —CAN. 

ni. -}—Where a municipal 
bye-law is passed pursuant to Stray 
Animals Act, RS. S. 1920 (c. 124), to 
prohibit the permitting of horses to 
run at large, the duty unposed thereby 





ere ee 


thoroughbred registered bull,the owner 
of the heifer was given damages tor the 
difference ino value between the calf 
anticipated as the result of such breed- 
Ing & the calf that was born as the 
result of a bull's trespass. Duinage by 
reason of the possible influence upon 
the strain of subsequent ofispring was 
held too remote & uncertain to be con- 
sidered.—MCLLAN 2. BrRevr, [1919] 





through the dividing tones: & on ong 4 one towards the proprictora of 3 W. W. R621; 49 D. L. 1 162.— 

oocadion the bull gored the horse Cultivated land as defined ins. 2 (14) CAN. 

The fence betweon the properties was Of the Act, & not towards the public 194 iii. Ta Dett.’s  tres- 

not a sufficient tence within Fencing  &t) large.--OSApCHUK ot. RUSSNIAK — pawing “scrub” bull served pltf.’s 
(1922), 63 D. LR. 3233 15 Sask. L Re young purebred heifer :—Z/eld:  pltt. 


Act, T9808: —Meld > there was no 
evidence of negligence by resp. towards 
applt. & without proof of seenter 
dumares wore not recoverable.— 





206; (1922) 1 W. W. R. 829.—-CAN. 


n ii. J—A municipality 
passed a bye-law providing that = all 








was entitled to dumages for the de- 
creased value of the heifer cauned by 
her growth being stunted & shape being 
aftected by being bred at an early age, 


Epwarps vt. Rawsinea, [L924) N. Z. animals should be allowed to run at ; d 

L. R. 333 -N.Z. large in the municipality with certain but not to damages base he a aor 
Li. -}—Where there exists a exceptions & except betwoen certain sitet al eee Aeooe that 

valld) bye-law permitting animals to dates. Another — bye-law — preseribed the heifer qwan liable to“ throw back 2 


run at large in a mumeipalitv, an owner 
eannot be held to bo guilty of negh- 
geneo in allowing his animals so to run. 
—Kocn ot. GRAND TRONK PACFic 
Brancn LANES Co., FU9E7) 1 WOW. RR, 





what should constitute a lawful fence. 
Nothing was said as to what should be 
the effect of a lawful fence, & no bye- 
luw was passed for the purposes of 
Municipal Aet, Man., as. 602 (d):— 
Held: the effect of the first-mentioned 


to the first bull in future breeding.— 
COUSINS ». GREAVES, [1920] 3 W. W. R. 
702; 54 D. L. R. 650.—CAN. 

194 iv. Deft. negli- 
gently allowed his mare to escape & 








1120; 10 Sask. L. BR. 35 —CAN. 

1 di. ~}~—Damapge caused by _ bye-law was to permit cattle, other trespass in another's field where she 
bull running at large contrary to ,; thau those excepted in it, to run at = khiched & injured a farm boy while 
Entire Animals Ordinance, 6. 4, fg | lane between certain dates, & tn she was being ejected :-—-licld: the 


recoverable though the property dam- 





it ousted the common law Liability of 
the owner of the cattle for damages 


injury was not too remote.—HARRISON 
v ARMSTRONG (1917), 51 1. L. T. 38.— 








nged is not surrounded by a lawful 

fence —MCLEAN «. Brerr, [1919] 3 | caused by them when so running at . 

W. W. R621; 49 DL. R. 162 — | laree, & such damages were not re- 195 iil. .}/-The owner of a 

CAN. ae a if the land ae ne bull at large contrary to law must be 
1 ili. }-The owner of cattle | ee Yenc NOS surrounded ©Y —beld to have known that be would 


rightfully running at large is not Hable 
for damuge to orops dono by them on 
ery a auwe € alr 


Pe aa = 


poet 7 ciate Lap letas a Lovers, 
{1920} 2 W. W. R. 1007: o3 D. L. 
394.-——-CAN. 

1 iv. .}~—Animals are not running 
at large when in charge of a herdsman, 
—R. v. Pererson, (1920) 1 W. W. RR, 
5086; 451 D. L. R. 1043 32 Can. Crim. 





(2) The bve-law also provided that 
nothing therein contained should pre- 
vent the mener af ane bonds t raanncued 
upon or of any property destroyed 
from waiving riehts created ber thet 
bye-law & bringing his action In any 
competent ct. in consequence of any 
trespass :—ield > that provision gave 
no right of action taken away by the 


112 


naturally seek to cover any heifer or 


VFWEUS MH PPAF PUR GW PACED ALAD WES 4D 
a treepass for which the owner of the 
bull is lHable.—McLEan v. BRETT, 
{1919]) 3 W. W. R. 521; 49D. L. R. 
1 





195 iv. ———.}—Deft.’s cattle 


(1926), 95 L. J K. B. 773. Refd. Mansel v. 
Webb (1918), 88 L. J. K. B. 323; Musgrove 
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& Pope v. Davies, [1924] 2 K. B. 75. Refd. 
Manton v. Brocklebank, {1923] 2 K. LB. 212. 





v. Pandelis, [1919] 2 K. GB. 43; A.-G.v. Cory, 905. Add. Annotation :—Refd. Gayler & Pope vy. 
Kennard v. Cory, [1921] 1 A. C. 521; Rain- Davies, [1924] 2 K. B. 75. Y P 
ham Chemical Works v. Belvedere Fish ' : 

206a. -}—GAYLER & PopE, LYrpD. v. 
Guano Co., [1921] 2 A. C. 4653; Hoare v. 

: = Daviss (B.) & Son, Lrp., No. 156b, ante. 
McAlpine, [1923] 1 Ch. 167; Edwards vr. : Cons: Gi C 
Birmingham Navigations, [1924] 1 K. B. 208. Add. Annotations :—Consd. asgow Corpn. 

° + 2 342 ) r v. Taylor, [1922] 1 A. C. 44. Refd. Hardy 
341; Gayler & Pope v. Davies, [1924] 2 OL R 192901 3 K. B. 459: Weld- 
K. B. 75; Glanville v. Sutton (1927), 414 r. CO. L. Ry., [1920] 3 KB. LB. 4 KG 
T. L. BR. 98. Mentd. De Silva v. Korossa Blundell’ y. Stephena, (1920) A. CO. 9 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 54; , 214. Add. Annotations :—Consd. Paul tv. G. BK. iy. 
Quebec Ry. Light, Heat & Power Co. | (1920), 36 T. L. R. 344. Refd. Ellerman 
Vandry, [{1920] A. C. 662; Boynton vt. Lines v. Grayson, [1919] 2 Kk. B. 614; Saies 
Ancholme Drainage & Navigation Comrs., | v. Bristol Petroleum Co. rv. G, W. Ry. (1920), 
[1921] 2 K. B. 213; Jefferson v. Derbyshire | 90 L. J. WK. B. 1289 ; Admiralty Comrs. tv. 
Farmers, [1921] 2 K. B. 281; Postmaster- $.S. Volute, [1922} 1 A. ©. 129; Anglo- 
General v. Liverpool Corpn. (1922), 92 Newfoundland Development Co. v. Pacific 
L. J. K. B. 382; Phillips v. Britannia Steam Navigation Co., [192t] A. C. 406. 
Uygienic’ Laundry Co., [1923] 1 K. B. 639; Mentd. The Manorbier CUastle (1922), 129 
Cockburn v. Smith, [1924] 2 K. B. 1193, L. T. 31. 

Performing Right Soc. v. Ciryl Theatrical 216. Add. Annotations : —Refd. Manton v. Brocklo- 
Syndicate, [1924] 1 Kk. B. 13; Booth +. | bank, [1923] 2 K. B. 212; Phillips 
Thomas (1925), 42 T. L. R. 114; Ilford Britannia Illygienic Laundry Co., [1023] 
U. D.C. v. Beal, [1925] 1 K. B. 671; Noble v. 1 Kk. B. 688; Gayler & Pope v. Davies, 
Harrison, [1926] 2 K. B. 332; Smith ev. [1924] 2 K. B. 75. 

G. W. Ry. (1026), 135 LL. T. 112. | 218. Add. Annotations: — Consd. Manton — ». 

201. Add. Annolation: — Consd. Vhillips =. Brocklebank, [1028] 2 K. B. 212; Buckle 
Britannia Uygienic Laundry Co., [1923] i| v. Holmes, [1026] 2 K. KB. 125. ~~ Refd. 
kK. B. 539. | Gayler & Pope v. Davies, [1921] 2 WK. B. 75. 

202. Add. Annotation :—Refd. Phillips v. Britannia 220. Add. Annotation: Refd. Gayler & Pope vt. 
Hygienic Laundry Co., [1923] 1 Ik. B. 539. Davies, [1024] 2 1K. B. 75. 

203. Add. Annotations :—Consd. Gayler & Pope v. | 222. Add. Annotation :—-As to (1) Refd. Manton 
Davies, [1924] 2 K. B. 75. Refd. Manton v. | v. Brocklebank, [1028] 2 K. 3B. 212. 
Brocklebank, [1923] 2 K. B. 2123; Phillips 226. Add. Annotation :---As to (1) Refd. Manton 
v. Britannia Uygienic Laundry Co., {1923} , v. Brocklebank, [1923] 2 K. B. 212. 
1K. B. 539. | 234. Add. Annotation :—Refd. Gayler & Pope v. 


204. 


treppassed on pitf ’s land which was 
not enclosed by a luwful fence. 
on 
cattle out when plitf proceeded on foot 
to drive a steer through a gateway & 
was churnred by the steer & injured. 


KON 


Add. Annolations : —As to (1) Consd. Gayler | 


Pitf ’s 


horsebach was, chasing the 


20. CAN. 


206 x. —--— 


not recover damuges as he fu.led to 
show that any person was in danger 
when he tned to stop the horses - 
Mc DONALD v. BURR, [1919] 3 W. W. i. 


Mechanical pre- 


Davies, [19214] 2 K. B. 75. 


Ingury. There was no neghgence In the 
driving or management of the car. 
field: deft. was not Hable to pltl. 
HALL. WIGHIMAN, [1926] N. 02. IR 
226 1. Sheop— Defectuve fonce— 
Natural propensily.J)—A motor cyelhst 





Deft. had no hnowledge that the steer 
was of @& viclous nature or hable to 
uttack persons :—Mcld pitf eould 
not recover damages, a4 the injury was 
not an ordinary consequence of the 
trespuss; the damages claimed were too 
remote, & the proximate cause of the 
injury was pitf.‘» action in approaching 
the animal on foot which he should 
not have done.—Harrun rv. MoRrtTON, 
[1921] 2 W. W. It. 303.—CAN. 

197 ia. ——.}—A sheep 
owner cannot join the owners of 
trespassing dogs as defts. fn one action 
for damages for the loss of his sheep.— 








McDiRMOTT vv. HUpsSON (1920), 16 
Tas. L. Kh. 21.—AUS. 
197 iv. .}—Where 











dumage is done by animals belonging 
to several owners the fact that the 
injured party cannot. specify the 
amount of damage done by the animals 
of each owner does not disentitle him 
to substantial damages.—VPixLKey  v. 
BEDFORD, [1918] 2 W. W. R. 1055; 11 
Sask. L. It. 345; 42 D. L. R. 560.— 


197 v. ~The owners 
of different animals were held liable as 
joint tortfeasors for destruction of 
grain.—ALTHOUSE . BESANA, [1919] 
re W. R. 725; 49 DL. BR. 158.— 


PART HII. SECT. 2, SUB-SECT. 1.—C. 

200 ia. -]/—Where by deft.’s 
negligence his four-horse team ran 
away & pltf. ran out to stop them & 
received injuries :—-#/eld: pltf. could 














cautions for control of horse.J- TUucnin 
Loe [191s] Ve. L. RR. 66.— 
A 


wi. —- ——.] -It Is neghgence for 
winwn mounted on a breyele to drive 
loose horses at 6.15 um. along the 
streets of a populated district, urging 
thein round corners at a fast trot.— 
BakRer ot. HanDin & THOMISON, 
Lrp., (1924) N. Z L. lt. 225.—N.2Z. 


215 iii. Taability of dog owner J 
—Deft.’s dog, to his knowledge, had for 
long had a habit of running after & 
barhing at horses & carriages travelling 
upon highways .—J/eld : deft. wis 
hable in damages fur injury caused by 
the running away of horses frightened 
by the dog so acting.—BIRDHALL wv. 








MERRITY (1917), 38 O. L. RR. 587; 35 
D. L. R. 260.—CAN. 
215 iv. —— Seeenrter.J—Deft.’s 


dog jumped from an automobile & ran 
at pitf.’s horses & barked cuusing the 
horses to jump sideways, the pole strap 
to break, & the team to run away, 
cnusing lops & body injJurics. The ct. 
found that the dog had, to deft.’s 
knowledge, the mischievour propensity 
of doing such acts, & deft. was held 
Hable in damuges.—SPaT v. HOUSON, 
{1919} 3 W. W. It. 210.—CAN. 

2295 fil. -—--,)—Pitf.’s motor 
ear collided with a dark brown heifer 
belonging to deft. which had strayed 
from deft.’s unfenced land & came 
suddenly out on to the highway from 
the land of an adjoining owner; the 
car wus overturned & pltf. sustained 





Woe dajured by a collision in daylight 
with wo osheep upon a opublie road. 
Pursucr averred that defender war 
negligent in hnowingly failing to heep 
lus fences ino such repair as would 
prevent his sheep fiom straying on to 
the road, &, 10 any event, in allowing 
bis sheep to giazo upon the road. - 
Hield: the aceident was not the natural 
& probable result of tho neglecnee 
ulleged.—- FRAZLR vv PAE, (1923) 5. C. 
745; 6O Sc. L. Ht. 470.—SCOT. 


sk. Animals running “ at large ’— 
Dog—Biting pedestrian. jJ—- The owner 
is Hable in damages ony Mm ho khnev, 
that the dog was viciously dispoxed.— 
BOWEN v. LIGHTFOOr, (1020) 2 WW. 
R. 1538: 32 DD. LM. RR. 8053; 30 Man. 
I. HR. 337.—CAN. 


sl. Horses — Collision — with 
motor car.J—The owner is proud facie 
Hable only for such damages us o horse 
in Likely to commit if alowed to stray. 
The doctrine of se.enter applies, & the 
caso is in the same class us that of a 
horse biting or hiching a person on the 
highway.—OSADCHUK ov. _QUBPNIAK 
(1922), 63 D. Lk. 323; 15 Sash. LR. 
286; [1922] 1 W. W. KR. 829.—CAN. 


PART III. SECT. 2, SUB-SECT. 1.—-D. 

sm. J’rson an ounfenced garden— 
Cow cacaping from railway yard. )—The 
animal knocked down & injured pltf., 
but was not vicious, but nervous & 
excitable :—ZJ/eld : pitf.’s action to 
recover damuges for her injurics failed. 
—STREET v. CRAIG (1920), 48 O. L. 1h. 
324: 66D. L. R. 106.—GAN. 


8 





Cases 235-—274. 
285. Add. Annotation :—As to (1) Refd. Manton 


PART Ill. SECT. 2, SUB-SECT. 2.-- A. 


an, Zfusky.} ~An animal which is the 
rosult of a cross between a dog & a 
wolf niust be considered as essentially 
tu Wild animal, & a person in charge 
thereof will be responsible for injury 


ep. Stcer.}—Tho rulo that an owner 
f an animal of an ov 
naturo is liablo for the vicious acts 
thoreof only if ho knew that the animal 
was accustolued or Iikely to commit 


PART Il. oer 2, SUB-SECT. 2.— 


245 i. Victous animals in gener 
Duty to keep under control.}-—if 


v. Brocklebank, [1923] 2 K. B. 212. 


288. Add. Annotation :—Refd. Manton v. Brockle- 


bank, [1923] 1 K. B. 406. 


289. Add. Annotations: — Consd. Manton v. 
Brocklebank, [1923] 2 K. B. 212; Hines 


Mansel v. Webb (1918), 88 L. J. K. B. 328; 
Musgrove v. Pandelis, [1919] 2 K. B. 48; 
A.-G. v. Cory, Kennard v. Cor Pie, 1 
A. C. 621; Rainham Chemic orks v. 
Belvedere Fish Guano OCo., [1921] 2 A. C. 
465; Lloare v. McAlpine, [1923] 1 Ch. 167; 
Cockburn v. Smith, [1924] 2 K. B. 119; 
Edwards v. Birmingham Navigations, [1924] 
1 K. BW. 341; Gayler & Pope v. Davies, 
[1924] 2 K. B. 75; Booth v. Thomas (1925), 
42 T. L. R. 114; Noble v. Harrison, [1926] 2 
K. B. 332; Smith v. G. W. Ry. (1926), 
135 L. T. 1123 Glanville v. Sutton (1927), 44 
T. LR. 98. Mentd. De Silva v. Korossa 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 
54; Quebec Ry. Light, Heat & Power 
10, v. Vandry, [1920] A. C. 662; Boynton 
v. Ancholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213; Jefferson v. Derby- 
shire Farmers, [1921] 2 K. B. 281; Post- 
master-General v. Liverpool Corpn. (1922), 
02 L. J. K. B. 382; Phillips v. Britannia 
’ Hygienic Laundry Co., [1928] 1 K. B. 6539; 
Performing Hight Soc. v. Ciryl Theatrical 
Syndicate, [1924] 1 K. B. 1; Ilford U. D. C. 
v. Beal, [1926] 1 K. LB. 671. 


243. Add. Anrnolautions :-—Refd. Manton v. Brockle- 


bank, [1024] 2 K. B. 212; Buckle v. Holmes 
(1925), 96 I. J. K. B. 158. 


246a. Bull attacking cow—Bull in auction yard.] 


~-In an action for damages arising out of an 
attack on a cow in an auction yard by a bull 
which was in charge of dett.’s servants, 
but otherwise unsecured :—Held: there was 
no presumption in law that a bull would 
attack a cow in such circumstances, & for 
pitt. to suecced it was necessary for him to 
prove negligence in not having anticipated a 
probable danger ; further, if such negligence 
were proved, it would be no answer for deft. 
to set up absence of acienter.—LUNCKES »v. 
Harkis (1921), 65 Sol. Jo. 781. 


258a. Mare attacking horse—Strange mare turned 


into field with horse.J|—Trespass to person 
or goods by an animal in which there is at 


246 fa. 
for 





done by it to a human ee ne allowed to be at 1 
v ELVERY (Sask.), [1926] 3 W. W. RR. a 


rdinarily quiet 








ENGLISH AND Empre Digest SupPLEMENT. 


common law a valuable property, such as 
horses & cattle, does not generally render ite 
owner liable. 

Deft. put a mare into a field in which there 
was ® horse belonging to piltf. without 
notifying pitf. The mare kicked the horse, 
which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses running loose to injure one another 
in sport or quarrel was common knowledge : 
—Held; (1) the mare was not within the 
class of dangerous animals which the owner 
must keep at his peril according to the rule 
in Fletcher v. Rylands (see No. 195); (2) 
deft. was entitled to assume that the mare, 
being mansuete nature, was an innocent 
animal, &, having no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf. to give notice of his 
intention to place the mare in the field, or 
to have a person on the watch or in charge 
of her, & on the whole deft. was not Hable 
either for breach of an absolute duty or for 
negligence.—MANTON ¥v. BROCKLEBANE, [1923] 
2K. 3B. 212; 02 L. J. K. B. 624; 129 L. T. 
135; 39 T. L. KR. $44; 67 Sol. Jo. 455, O. A. 


Annotations -—As to (2) Apld. Buckle v. Holmes, [1926] 2 


K. B. 125 
75; 


260. 


261. 


264. 


267. 


270a. 


274. 


ZMELINSKY, [1921] 2 W. * 
14d Sask. L. 1k. 226; 59 D. 


killed by a bull known to be dangerous 
on the farm where 
eceased Lived, a defence of contribu- 118. IR. 


t 
knowing of tho possibie danger, went 
about her ordinary UDusiness on the 
farm, in the course of which she was 
killed. —TaRAsorr 0. Z 
2W. W. R. 135; 14 


W. R. 
L. R.177.— 


-+-In an action 
dumages for the doath of a person 


IELINSEKY, (192]]) 
besa i 236; 2% 


.125. Retd. Gayler & Pope v. Davies [1924] 2 K. B. 
Glanville v. Sutton (1927), 44 T. L. RK. 98. 
Add. Citations :—6 Exch. 697; 17 L. T. O. 8. 
158; 156 E. R. 724. 
Add. Annotation :—Refd. Manton v. Brockle- 
bank, {1923] 2 K. B. 212. 


Add. Annotations :-—As to (1) Refd. Hardy v. 
©. L. Ry., (1920]3 K. B. 459. As to (2) Refd. 
Fairman v. Perpetual Investment Bldg. Soc., 
{1923} A. C. 74; Manton v. Brocklebank, 
{1923} 1 K. B. 406. Generally, Mentd. Old- 
hain v. Sheflield Corpn. (1927), 136 L. T. W381. 


Add. Annotations :—As to (1) Refd. National 
Provincial & Union Bank of England uv. 
Charnley, [1924] 1 K. 3.431. As to (2) Refd. 

aker v. James, {1921} 2 K. B. 674; Letang 
v. Ottawa Electric Ry., [1926) A. O. 725. 


Add. Annotation :-—Mentd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. 


Mare kicking horse.]-— Manton v 
BROCKLEBANK, No. 258a, ante. 


Add. Annotations :—Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. Apld. Buckle v. 





facie harmleesness of domestic animals 
as froquenters of the protats 4. & the 
duty of controlling it as though it 
belonged to the class of animals 
Sere nature had fallen on deft. & 
lus servants.—HowaRD v. BERGIN, 
O’CoNNOR & Co., [1925] 2 I. R. 110, 


135; 


aie Fit & vais uarboue 4 dor, 
pr ‘ @ party harbours a dog, 
or allows it to remain about his pre- 
miises, with a knowledge of its vicious 
character, he is liable for injuries caused 

it, though he is not the owner.— 
OOD v. VAUGHAN (1889), 28 N. B. R. 


though 





such acts, applies to an action for Saak. L 
damages for ‘persons injuries caused 59 D. L. KR. 177.—CAN. 473.—CAN. 
by an attack by a rteer.— ROSENTHAL 246 iii. . }—W hile deft. ’s servante 
Hay (Sask.), (1926) 3 D LL. R. 702; were unlo cattle at a railway o i. -}—It is negligence on the 
6) 2 W. W. R. 532.-—CAN. station a builock “got wild’? on part of the owner of a stallion, whose 


(a). through 
al— 
an 


a gate, 


eld: 


knows it tho railwa 


the platform, rushed upon adjoi 
ground, was driven 


wagon had 


back, eas 
ran through © 
atreeta of the city, & injured pitf. :— 
the bullook on eme from 


disposition tuwards mares is known 
to him to be dangerous, not to take 
reasonable care to prevent the stallion 
from in an enciggure in which, as 

bel to other 


yed its Dersons are OF Rae y ve eae 


owner of a dangerous aninial 

Sdro*nountabio ts dastagey tor injetias ireuoh'a way'th to geptive them ofthe eusvoe—RMatinson e- SrecKey, (108 
e, he F injur such @ way as eprive them of the — . ° 

or death onused by it.—Tarasorr vc. benofit of the doctrine of the prim4 V.L. R. 637.—AUS. 


114 


Holmes (1925), 95 L. J. K. B. 158. Consd. 
Hines v. Tousley (1926), 95 L. J. K. B. 773. 
214a. —— -]—The owner of a dog, which was 
a well-behaved dog, & against whose character 
nothing was known :—RHeld: not liable to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog.—HINEs v. 
TousLEy (1926), 95 L. J. K. B. 778; 135 
L. T. 296; 70 Sol. Jo. 732; 19 B. W. CO. C. 
216, C. A. 
Add. Annotations :—Consd. Manton v. Brock- 
lebank, [1923] 2 K.B.212; Buckle v. Holmes, 
{1926] 2 K. B. 126. Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 
Add. Annotation :—Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 
301a. Dog biting cattle—Furious disposition— 
Previous biting of cattle.|—Held: no evi- 
dence of scienter.— THOMAS v. MORGAN (1835), 
2 Cr. M. & R. 496; 1 Gale, 172; 5 Tyr. 
1085; 5 L. J. Ex. 64; 150 BE. BR. 214. 


Annotations :-—Retd. Owen v. Knight (1837), 5 Scott, 307; 
May ». Burdett (1846), 9 Q. B. 101, 


305a. Horse biting man—Previous biting of horses.]} 
—The fact that the owner of a horse knew 
that it was accustomed to bite other horses 





275. 


277. 
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is not sufficient to establish his liability for 
its biting a human being.—GLANVILLE 1. 
Sutton & Co., Lrp. (1927), 44 T. L. R. 981, 


825. Add. Annotation :—As to (2) Apld. Stearn v. 
Prentice, [1919] 1 K. B. 304. 


825a. Rats—Damage to crops.]—Defts. carried 
on the business of bone manure manufac- 
turers on premises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their way from defts.’ premises on to 
Itf.’s land, & ate his corn, causing substantial 
oss, in respoct of which pitf. claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 
quantity :—Held: no cause of action had 
been established against defts.—STEARN v. 
PRENTICE Broruens, Lrp., [1919] 1 K. B. 
304; 88 L. J. K. B. 422; 120 L. 'T. 4453 35 
T. LL. R. 207; 63 Sol. Jo. 229; 17 L. G. KR. 
142, D. C. 
Add. Annotation :—Refd. A.-G. v. Modgson, 
[1922] 2 Ch. 429. 
Add. Annotations :—-Refd. Sack v. Jones, 
[1925] Ch. 235. Mentd. HKdwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 


332. 


3388. 


Part 1V.—-Agistment. 


342. Add. Annotation :-—Refd. Back v. Daniels |! 


(1924), 69 Sol. Jo. 160. 


Whether breach of covenant not to 
underlet.|—Where the tenant of a farm 
covenants not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
-year of his tenancy of the grass kecp—.e. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 
although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 
in that part of the country. 

Semble: agistment, 7.e. the taking in by 


342a. 





the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of tho 
covenant.—R1IcuARDS v. DAVIES, [1921] 1 
Ch. 90; 89 1. J. Ch. 601; 124 L. T. 238; 
U5 Sol. Jo. 44. 

348. Add. Annotation :—Refd. Coldman v. Wil, 
[1910] 1 K. B. 443. 

844. Add. <Annotatio.. :—Refd. Coldman v. Ilill, 
[1919] 1 K. B. 443. 

346. Add. Annotation :—Refd. 
Stephens, [1920] A. C. 956. 

346a. ——— Animal stolen—Duty of agister.J|—An 
agister of cattle docs not discharge himself of 
his duty as a bailee for reward by proving 
that they were stolen without his default, if 


Weld-Blundell v. 


PART III. SECT. 2, SU B-SECT. 8. 





Pi-— To order to be 
kept under control—FPerson in ge of 
dog.}--WaLKER v. BRANDER, [1920] 
8. C.(J.) 20; 57 Sc. L. R. 651. COT. 

PART IV. 
b i. Construction.}-—-By a con- 





tract for agistment pltf. agrecd to make 
available certain properties fur the 
agistment of deft.’s sheep. The terns 
of payment wore I'd. per head per 

£500 to be paid when the sheep 
arrived, £500 iu six months, & the 
balance when the sheep were removed : 
—-Held; the peyuient contemplated 
by the contract was ae per head per 
week, according to the number of 
sheep on the properties from time to 
time ; the contract was one for making 
available the area of agreed on 
for the sheep, & inoluded the taking 
care of the sheep agisted at the above 
remuneration while thoy. were in pltf’s. 
ee oe v. ouna, [(1923] 
8. A. oe R. 116.—AUS. 


344 xii. ——— Loss of animals.}— 


bltf. was tho owher of a mare which he 
delivered to deft. for agistment in his 
paddock of 6,000 acres, which paddock 
was heavily timbered & covered with 
blackboys. After the mare had re- 
inained in the paddock for some time, 
pitf. reques the delivery of the 
mare in two montbs’ time. Deft. 


,made endeavours to find the inare, 


but only saw it on one occasion, & 
thereafter nade many attempts to 
locate the miare, but without success : 
—Held: deft. was not liable to pltf. 
for the value of the mare, there being 
no evidence ef negligonce.—IOBINSON 
aad (1920), 22 W. A. L. R. 66.— 


344 xiii. ——— Failure to de‘ect 
loss within reasunable time.}—A large 
number of sheep were lost, & therd was 
evidence rend t probable that 
these been driven off the run :— 
Held: an agister of sheep must show 
that he took reasonable care to s6e 
the sheep were on the agistment area, 

failure to detect this loss within a 
reasonable time was clear evidence of 
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neglizence.—SPRING t. YOUNG, 
s. A. Ss, Ju. 116.—AUS. 








344 xiv. J—An agistor is 
bound to take reasonable care of the 
aniinal entrusted to him, & when the 
owner comes for it, if hecannot produce 
it he must show that he took all 
TeHsOnable precautions against itr 
disappearauce.—COMATOOCK v.  ASII- 
CROFT Exrates, LTvD., [1917] 1 W. W.R. 
1412; 23 B. C. R&R. 4761.—CAN. 


344 xv. Onus of neguliving 
neyligence. }-—In case of joss of aulinals 
while in the care of an aglister, the 
onus lx on him to show olrcumstances 
negativing negligence on his ae we 
McCaULEY v. HUBER, [1920] 3 W. W. R. 


sq. —— Failure to provide food & 
waler.}—Where horses have been de- 
livered into the custody of an owner of 
pene lands to be kept & pastured 
y hiro in return for a money payment, 
it iy his duty to see that the horses are 
pre viued with sufficient food & water, 
if he neglects these duties & a loss 








Cases 346a—390a. 


by using reasonable diligence he could have 
recovered them. 

If, having failed to use such diligence, he 
is sued for loss of the cattle, he must prove, 
in order to discharge himself, that such 
diligence would have been unavailing; it is 
not for the bailor to prove that it would have 
retrieved the loss. 

A farmer accepted certain cattle for agist- 
ment. Some of them were stolen without 
his default. After learning that they were 


Part V. 


371. Add. Annotation :—Refd. Edwards v. Porter 
(1924), 41 T. L. R. 57. 


377. Add. Annotation :—As to (4) Refd. Kemp v. 
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missing he made no effort, whet), , 
forming the owner or the police, at ne ; 
to recover them. It-was doubtful Ww} eh 
any reasonable attempt on his part y 
have led to their recovery :—HZeig - iF is 
liable for their losg.—Conpaan >, 41" 
[1010] 1K. B, 448; 88 L. JK. B. 461; 
e ° ; e e . l 4 oT : 
166, 0. A. 46 ; 63 Sol. J 


847, Add. Annotution :—Consd. White »v. 


(1927), 96 L. J. Kr B, 897. ou 
Hiring. 
Elisha, [1918] 1 K. B, 228, 
380. Add. Annotation :—Mentd. Albemarle Sy, ppl 


Co. v. Hind (1927), 43 T. L. BR. 783. 


Part VI—Sale and Exchange of Animals. 


384. Add. Annotation :—Refd. Lake vy. Simm 
(1926), 95 L. J. K. B. 586. oe 





390a. -—— Resale of horse at loss—Form of 
action.]|—-A vendor gave a warranty of sound 


through death or a loss through de- 
mreciation is thereby incurred he is 
fable in damages.—METX v. MARSUALL 
(1922), 70 D.L. R. 143 [1922]3 W. W.R. 





betweon six & eight miles from S., the 
horse fell lame in tho right hind leg. 
Dott. drove it to S., put 1t in a livery 
Atable & gave instructions to have the 


workable condition on the sale of a horse 
The warranty was fulfilled, but the purchaser 
wrongfully refused delivery, & returned the 
horse. The vendor then put it up at auction 
as ‘‘ in dispute,” & without a warranty, when 


time he had possession of the furm. 
A. claimed damages for the seizure . - 

Held: it had not been shown that the 
cattle substituted by G. for those 


660.— CAN. hoof of the right’ hind Jeg re-shod. | originally bailed to him had b 
. »the 
356 iii. .J—An agister has no | Deft. hired another horse & continned property” of A., who was entitled to 
Hien, in the absence of special agree- | his journey to L., a distauce of over | damages only in respect. of the cows 
cight miles. He returned next day, | onginally hallod. — Nonrork Co- 


ment, upon the animals he agists — 
Ite JOR ENEON: [1923] 2 W. W. lt. 600. 


356 iv. Or atatule J—An agistor the return journey. 


has a Hen on the past ured animals under 
Possessory Liens Act, RwS.A., 1922 
(c. 104), but not under Livery Stable- 
Keopors Act, RS A, 1922 (ec. 107).— 
SPARLING © Wakp, [1925] 2D. 1. KR. 
922; [1925] 2 W. W. RR. 181.—CAN. 

$62 I. Zor malicious tnjury.)— 
Appot. had cattle on his land under 
grazing contracts with the owners. 
Those cattle were maliciously driven 
off the lands & injured :—Held: appct. 
as Dailee in possession could claim com- 
wnsation for the cattle entrusted to 
iin Caro.—WORTHINGTON ¥. TIPPRRARY 
Country CounciL, [1920] 2 1. R. 233 5 
641. L. . 77.—IR. 


PART V. 


869 xv. ——- — - -—-.} —If a 
hired horse ig in a sound condition 
when taken out, & it is brought back 
injured, the onus of proof in a claim for 
damages for negligence is on deft. The 
hirer is bound to treat the horse with 
the degree of care which a person of 
ordinary discretion would use towards 
his own, but if the horse is so treated 
& nevertheless receives an injury the 
hirer ig not Hable in damages for such 
injury.— REUNAETH v. CAMPBELL (1920), 
52 1). I. RR. 857.—CAN. 

869 xvi. 
Where a person hires an animal & if 
dies while in his custody, the onus is 
upon him to establish that he took 
oare of it. That. care is the care which 
@ prudent man would take of his own 
animal under the circumstances.—— 
Murray v. COLLINS, [1920] 2 W. W. RR. 
815; 63 D. L. R. 120.—-CAN. 

369 xvii. -}—Deft. 
hired a horse from plitf. to drive from 
1. to L. & return. At a distance of 





the way to T. 
took seven 


horse’s lamoness. 





horse to continue the 
—ITfeld : 





374 ii. 
batlee— Rights 





es 





COWS. 


after applt. seized 
under his bill of sale. 





ee 





took the horso out, & finding that it 
was not. then lame, started with it on 


about three miles, the horse again fell 
lame & kept gotting a little lamer all 
Tho journey from S. 
to T., a distance of twenty-two miles, 
& one-half hours. 
was no evidence as to what caused the 
There was no evi- 
dence that there was, 
placo where the horse fell lame & T. 
any suitable placo in which the horse 
could have beon placed & cared for, or 
where deft. could have hired another 


as theo lainenoss when 
first developed on the return journey | 
was not shown to have been of a more 
serious nature than often happens to 
a horse which may névertheless walk, 
or even trot slowly, fifteen to twonty 
miles without serious distress 
could not be held guilty of negligence 
until he had travelled ai sufficient 
distance to satisfy himself that the 
Jamoness was increasing suv as to make 
it dangerous to the welfare of the horse 
to continue the journey.—GAGNON °f. 
LANG18 (1920), 48 N. B. R. 76.—CAN. 


Bill of sale granted by | —CAN. 
of qrantec.)—A., 
owner of twenty-soveu cows depastur- { 
ing on his farm, agreed to leaso his 
farm & cows to Gi. for a term of years, 
& it was agreed that G. should have 
tho right to purchase the farm & stock 
' at any time during the term. 
given possession of the stock & farm. 

(i. guve to applt. a bill of sale over the 
A. recovered possession of his 
farm & cows fron a cee shortly there- | 


were seizod & sold, only nine of which | 
were of the original herd. the balance ; 
. having been bought by G. during the . 
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OPERATIVE DarrRy Co., LTD. v. ALLEN, 
[1924] N. Z. L. R. 136.—N.Z. 

374: fii. Loss by bailee—Negli- 
gence.J—I1n an action for the value of 
a horse which was lost after it had been 
hired to deft. under an agreement 
whereby the latter undertook to take 
** good care in every way ” thereof, it 
appeared that the horse, which was 
unbroken, was received by deft. & put 
into a pasture belonging to a neighbour 
of deft., & deft. went to see it every 
other day. The pasture was sur- 
rounded by a fence of two strands of 
wire, & the horse got out twice during 
the winter but was put back. It dis- 
appeared about the end of the following 
April. he fence was down in one 
|, Place, & the evidence showed a custon. 
| among the farmers in the neighbour- 
| hood to allow horses not in use to run 
| at larze during the winter. While 
} 

4 


After travelling 





There 


between the 





return journey : | 


it 


deft. | deft. was given the right to work the 
horses it was shown that it was not 
customary in that locality to break 
horses wntil the spring :—dJleld : deft. 
had taken sufficiently good care of the 
horse & was not Hable for its loss.— 
ARCHER (1922), 63 

[1922] 2 W. W. R. 524. 


ZIMMERMAN 
dD. L. — 399 ; 


v. 
| 


380 i. Contract — Covering mare — 
Damages for breach.}—Breach of a 
contract to breed mares to a stallion 
is not a ground for damages, in the 
absence of evidence upon which Buch 

| damages may be estimated with reason- 
able certainty.—SINCLAIR v. WALKER, 
' {1917} 2 W. W. BR. 321.—CAN. 


| PART VI. SECT. 1. 

ti. Sale of bull—Bull aterile.}- - 
At an auction sale advertised “ as 
pedigree stock sale ’’ resp. purchased 
from applit. a bull described in the sale 
catalogue under the heading “ Jersey 
Bulls ’’ as ‘“ Lot 78, Bull Harbour 


the 


G. was 





sold the cows | 
Thirty-four cows 


it was sold for about £40 less than the 
In an action for the differ- 
ence between the price realised at the auction 
& the contract price :—Held: 
not the proper form of action ; (2) the action 
must be for damages; (38) the conditions of 
the auction sale were not a test of thé value 
of the horse, the auction being of a horse 
“in dispute,” & without warranty, & quite 
different from the original contract con- 
(4) pltf. was not entitled to more 
than nominal damages, as he had failed 
to prove his damages to be the difference 
between the contract price & the price realised 
at the auction.—MACKLIN  v. 
ia Nd LAUNDRY (1919), 63 Sol. Jo. 337, 


contract price. 


ditions ; 


Vol. 1.—Animals. Cases 380a—530. 


K. B. 539. 
(1) this was 


NEWBURY 


$ 
Add. Annotation :--Consd. Re A TDebtor, | 453, Add. Annotation : — Mentd. 


Britannia Hygienic Laundry Oo., [1923] 1 


409. Add. Annotation :—Refd. Manchester Liners 
v. Rea, [1922] 2 A. C. 74. 

410. Add. Annotations :—Refd. Manchester Liners 
v. Rea, [1922] 2 A.C. 74; Baldry v. Marshall, 
[1925] 1 K. B. 260. 

416. Add. Annotation :—Refd. Said v. Butt, [1920] 
3 ik. B. 497. 

416a. As to pedigree of horse.]—A reccipt de- 
scribed a horse as ‘‘ got by Cheshire Cheese, 
warranted sound ” :—Held: 
that the horse was got by Cheshire Cheese 
was a merc representation.—DICKENSON v. 
Giapp (1821), cited in 1 Moo. & S. at p. 78. 

Aandation :—-Folld. Budd v. Fairmaner (1831), 1 Moo. & 8. 


the statement 


Barber Vv. 


Deutsche Bank (Berlin) London Agency, 


Vv. 


[1919] A. C. 304. 


Part Vil——Carriage of Animals. 


391. 

[1927] 2 Ch. 367. 

401. Add. Annotation : — Refd. Phillips 

517. 

% Ry., [1920] 2 K. B. 186. Refd. L. 
N. W. Ry. v. Hudson, [1920] A. C. 324. 

518. Add Annotation :—As lo (2) Refd. lL. & N. W. 
Ry. v. Hudson, [1920] A. C. 324. 

622. Add. Annotations :-—Refd. Gould 1. S KL & C. 
Ry., [1920] 2 K. B. 186; L. & N. W. Ty. uv. 
Hiudson, [1920] A. C. 324. 

Light.”” The conditions of sale ex- 


pressly negatived tho existence of any 
warranties on the vendor's part. At 
the time of the sale the bull had uot 
been used, but subsequently was found 
to be aterile. This condition was 
shown to be a latent defect vot dis 
coverable upon examination. In an 
action by resp., claiming damages :— 
eld; ab the capacity tor procreation 
was not, by implication, a part of the 
description, & as the bull complied in 
all other respects with the description, 
reap was without remedy.—DELL tr. 
Soe [1921] N. Z L RR. 1270.-— 





zi. - -—.}—Held : oral evidenco 
that it was part of the agreement for 
sale of a stalhon that the pedugree 
papers should be delivered to the put- 
chaser within a few days of the sale, 
being in contradiction of the written 
agreement, was not admissible. - 
KASIER v. COWAN, [1925] 2 Do L. Rk. 
fly25} 2 W. W. RR. 186; ¥il 
- od. Ro. 3663) revsy., [1923] 4 
1. Pe 4913 (1923) 3 WL. W. RR. 610. 


PART VI. SECT. 2, SUB-SECT. 1. 


396 vi. ---An auctionoer 
in selling a horse said: “ Here is a 
horse about nine years old ’’ in presence 
of the vendor who did not contradict 
it. A note given for the balance of 
the price had indorsed thereon: 
** Given for one bay mare nine yours 
old.”” The purchaser believed the 
horse was of that age :—Hleld: theo 
statement amounted to a warranty, & 
the vendor was bound thereby.—ALLEN 
A Svwitu, [1920] 3 W. W. R. 645.— 








410 iv. —— .J—Pltf. pur- 
chased a horse from doft which deft. 
warranted to be suitable for the general 
purposes of a farmer & sound iv every 
respect. Tho trial judge found that 
there was a defect in the horse which 
cowd not be discovered by an ordinary 








Se. neering) enis) ticity ay cic pee 2 See 


& 


Add. Annotations :— Consd. Gould v. S. E. & | 528. Add. Annolations :—Mentd. Denholm v. Ship- 
ping Controller (1920), 124 1. T. 378; Brad- 
Jey v. Federal Steam Navigation Co. (1927), 


137 L. T. 266. 


526. Add. Annotations :—Refd. Heminings v. Stoke 
Poges Golf Club, [1920] 1 K. 1B. 720. 
Phillips v. Britannia Lygieric Laundry Co. 
(1923), 038 L. J. K. 3B. 5. 


Mentd. 


530. For ‘‘ Expenses reasonably — Incurred in dis- 


examination at the thu? of the sale & 
that the horse was not suitable for the 
purpose for which it was roquired : 
—Held: tho findings of the trial 
judge must be aveepted.— MARIBLL U. 
hagas (1920), 53 N. BSB. It. 502.— 


sr. Sale of male animal— Under 
Livestock Purchase ds Sale Act, BRSLS., 
1920 (c. 125)—-No amplied warranty 
that antmal capable of renroducing type 
& colour.jJ—R. (MINISTER OF AGRI- 
CULIURE FOR SABKATCHEWAN) — ¥. 
BourKksh, [1925] 3 D. Le RR. 537 5 (1925) 
2W.W. RR. 397; 19 Sash. L. ht. 483.— 
CAN. 


PART VI. SECT. 2, SUB-SECT. 3.—A. 


438 i. Sound—Meaning of term— 
Seeds of discase at date of sale.j—At an 
buction sale the auctioneer said 
** Would you ict this good sound mare 
fo for that money 7?” The mare was 
diseased at the time. No fraud wus 

roved :—JTIeld : one who was Indueed 

y the statement to bid for & purchase 
the mare was entitled to rescission on 
the ground of misreprosentation.— 
ANDERSON tv. KENNEDY, (1920) 1 
W. W. R. 25; 50D. L. R. 105; 13 
Sask. L. R. 38.—CAN. 

459 i. Warranty relating to future— 
Dairy cattle warranted ‘*‘to calre at 
proper tume & correct in teals only.’’|— 
A dairy cow, due to calve within a 
fortnight, was neta ine at a cattle 
market under the following warranty : 
** Dairy cattle are warranted to calve 
at their proper time é& correct in 
their teats only.’’ The cow calved at 
her proper time, but, owing to disease 
which appeared in her teats, her milk 
Bupply was defective :— /leld ; (1) thu 
warranty applied to the period of 
calving, & guaranteed, against the 
ordinary risks of that period, that the 
cow's teats would then be capable of 
performing their function of giviug 
milk; (2) as the disease from which 


the cow suffered had not been proved . 
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to be duo either to negligence on 
ursuer’a part or to eaternal accident, 
he gwuarantce appHed —KYLE v. SIM, 
[1925] S. C. 425.—SCOT. 


PART VI. SECT. 2, SUB-SECT. 4.—A. 


st. Pescission —[flirmance of  con- 
tract after notice of misrepresentation, |— 
A purchaser of a mare was not allowed 
rescission on the ground of what the 
et. found was an innocent misrepre- 
sent .tlon as to her being in fual to a 
celebrated stallion, because after dis- 
covery that the mare was not in foal 
ho repeatedly attempted to get ber in 
foal by breeding her to another 
stallion, this being held to amount to 
an affifmance of the contract.-— 
MONTICELLO SraTK BANK © GUnhr!, 
[1920] 3 W. W. R. 14.— CAN. 


PART VI. SECT. 2, SUB-SECT. 4.— D. 

486 ix. -JJ}— Tho measure of 
damage in an action for breach of 
warranty of a bull Js the difference 
between the value at hoe time of 
delivery to the buyer & the value it 
would have had if it had answered to 
the sare tah eis Wakb v. Russer 
(1920), 54 D. L. Kt. 531.—CAN. 


PART VII. SECT. 1, SUB-SECT. 1.—A. 

528 i. Animals poisoned— No 
affirmative cmndence.}—Pitf. shipped 
horses by defts.’ en, On arrival 
at destination, some of the horses had 
died & others were sick & died soon 
after. It was fee ences / estab- 
Hshed that they died of arsenic poison. 
An action against deft. railway co. 
for negligence was dismissed, as there 
was no evidence connecting the cause 
of injury with any alleged negligence. 
Tho cause of the damage was purely 
a matter of speculation, & certain 
provisions of the contract were o& com- 
plete answer to pitf.'’s claim that the 
damages arose from defts.’ negligence. 
—TURNER Vv. CANADIAN PaoIFIO Ry. 
Co. (1922), 66 D. L. R. 31; [1922] 
2 W. W. Kk. 858.—CAN. 








Cases 530-—574, 


568a. 


infecting,”’ etc., read ‘‘ Expenses reasonably 535. Add. Annotation 


incurred—In disinfecting,’ ete. 


581. Add. Annotations :—Refd. Coldman v. Hill, 


[1919] 1 K. B. 448; Transoceanica 


Soc. 
Italiana Di Navigazione v. Shipton, [1923] 1 542. Add. Annotation -—Ase to (1) Refd. G. N. 
K. B. 81; Prager »v. Bistepiel Stamp & 


Heacock, [1924] 1 K. B. 566. 
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:——As to (1) Refd. G. N. R 
v. L. B. P. Transport & Deposi 925 
2K-B.742.0 Momory eee 


Ry. 
v, L. E. P. Transport & Depository, [1922 
2K. B. 742. ° sae ie ee 


Part Vill—Wild Birds. 





——— —— Birds lawfully taken else- 
where.|—Applt. was charged under Wild 
Birds tection Act, 1880 (c. 85), s. 8, as 
extended under s. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1909, par. 4, with 
having in his possession some goldfinches 
recently taken. The magistrate found that 
the charge was proved & dismissed it under 
the Probation of Offenders Act, 1907 (c. 17), 
ordering applt. to pay the costs. The birds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 3, 1918, &, after being 
kept there for upwards of a month to enable 


They were found in applt.’s possession in a 
wild & terrified state on Jan. 15, 1919 :— 
Held: the magistrate was justified in taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the journey, in order to 
arrive at the conclusion that the birds were 
recently taken.—Harris v. Lucas, [1919] 
2K. B. 291; 88 L. J. K. B. 1082; 121 L. T. 
317; 83 J. P. 208; 35 T. L. R. 486; 17 
Ju. G. R. 421; 26 Cox, O. C. 468, D. C. 


them to recover their condition, & travel 564. Add. Annolation :—Apld. Harris v. Lucas, 
safely, were sent to applt. in London by post. [1919] 2 K. B. 291. 


Part X——Cruelty to and Killing, Maiming, and Wounding 
Animals. 


Note.—The Act now in force in England is 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Amendment 
Acts, 1912 (c. 17), & 1921 (c. 14). In considering 
the cases in Sect. 1 of this Part, regard should be 
had to their datos & the Act under which they were 


on his master’s land, & wounded it. The 
dog was not doing damage & deft. made no 
effort to drive it away before he shot it, & 
the justices found that shooting was not 
necessary :—Zicld: he was guilty of ‘‘ cruelly 
ill-treating ’’ the dog within Protection of 


decided. Animals feat; - Sot . rE a er a 
568, Add. Annotation :—Mentd. Gould ». Hough- Evans, [ . BG. ; .J. K. B. 
ton, {1921]1K.B.509. 982; 183 L. T. 829; 89 J. P. 165; 41 


572a. Shooting trespassing dog—-No attempt to ~T. L. R. 682; 28 Cox, C. C. 69, D.C. 
drive dog away before shooting.|—-A farm 574. Add. Annotation :—Distd. Barnard v. Evans, 
Jabourer shot at a dog which was trespassing [1925] 2 K. B. 794. 


having been injured in_transit:— less written notice delivered at point 

Held: (1) the above conditions were of delt "—Supiciency of notice.}— 

‘ not Econ a we: (2) a pontraet os ee lyre ee CNS recerhy 
s . a : : ——  carriago, which was signe y ) A IA CIFI ‘ , '; 

Tritt Cavviy exrpnted from tenitty IOREE Mat ana Nee casted bani SW Wea tebe wears Hd 

841 1. Carrier exempted from liabilit ployer © horse was to bo carr . « it, > revsg., 

“ in anu ease’? above Miecloned Calif, ¥ at tho ordin rate, exempted the Salk. L. R. 5.—CAN. 


A railway co. made conditions limit co. from Jiabili 


PART VII. SECT. 1, SUB-SECT. 2. 


832 {. Declaration of value — Re- 
tattes of.)-- FOX v. LONDON, MMLAND 


thoir liability for loss of or damage to 
any live stock delivered to them for 
transit beyond the value, in the case 
of horses, of £50, unless a higher value 
was declarod in writing at the time of 
delivery, & a porcentage of 14 per cent. 
paid on the value, so declared, in 
oxcess of the above-named sum. A 
race horse, exceeding £50 in value, was 
delivered to the oo. for transit hy the 
sender’s oom, who informed the 
hooking clerk that ho had got “‘ a ve 

valuable chaser, worth about £1,000,” 
8 figure arrived at by the groom him- 
solf from casual gossip. The clerk gave 
the groom the oo.’s form of ‘* consign: 
ment note & waybill *’ for live stock, & 
the groom filled it in for carriage at the 
ordin rate, & signed it, with full 
knowl of ita contents. The horse 


amount than £50; 
make the co. liable for the full value 
of the horso, the declaration of value 
must have been made with the in- 
tention of paying the higher rate, & 
the statement of value made by the 
groom to the booking olerk was in- 
aufficient .—Fox v. LONDON, MIDLAND 
& Scorrian Ry. Co., [1926] I. R. 106.— 


IR. 

sw. Shipper undertaking obligation 
** feed” &: “‘ water’ ant Hcation 
0 ag a ea feed d& water.}--—-The obliga- 
tion to furnish the feed & water is upon 
the shipper.——_E NIGHT-WaATSON RaNCHe- 
Ina Co. o. CANADIAN PaorFic Rr. Co. 
dal Et 62 D. L. R. 601; 15 Sask. 

: {1921] 3 W. W. R. 7883 revez., 
14 Sask. L. R. &.—CAN. 

sa. Carrier under no Habtitiy “ un- 
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PART X. SECT. 1, SUB-SECT. 1. 


674 ii. Failure to remove from 
antmai broken pieces of tnstrument.}— 
Resp. undertook to treat a horse, & 

serted into the animal’s urethra a 
catheter, which broke, & the horse was 
returned to its owner with the broken 

jeces left in the urethra :-—Zdeld : AS 

resp. allowed the broken pieces of the 
catheter to remain in the urethra for 
an unreasonable time, without taking 
any steps to alleviate the pain or with- 
out t any steps to secure their 
removal, he unreasonably 


n n; (2) resp. 

duty to i rm the owner of the horse 

within a reasonable time that the 
ents were In the animal's urethra. 

—, N ©. CARPENTER, [1925) 8. A. 

8. R. 421.—AU8., 





{1925] 2 K. B. 794. 


6138. Add. Annotation :—Refd. R. v. 
Farwell (1918), 87 L. J. K. B. 913. 


651. Add. Cilaiion :—26 Cox, C. C. 113. 


Vol. .—Animals. Cases 576—705a. 


576. Add. Annotation :—Distd. Barnard v. Evans, 653. Add. Annotation :—Refd. Nye v. Niblett 
(1918), 87 L. J. K. B. 590. 


Wood, Ez p. 


654. Add. Annotation :—Consd. Horton v. Gwynne, 
(1921] 2 K. B. 661. 

656. Add. Annotation :—Refd. Nye v. 
(1918), 87 L. J. K. B. 690. 


Niblett 


Part XIl—Diseased Animals. 


657. Add. Annotation :—Refd. Theyer v. Purnell, 


[1918] 2 K. B. 388. 


659. Add. Ciialion :-—88 L. J. K. B. 263. 
664, Add. Annotation :—Refd. Phillips v. Britannia 
poh aad Laundry O©o., [1923] 1 K. B. 


** Double dipping all NO eld: 
ped ” 
dipped & not dipped for a second time after 





690a. 
the words ‘‘ double dip 


the first 


705a. 





meant twice 


NotTH.—It has been found desirable to add the following Part: — 


Part Xll—Breeding of Animals. 


Statuto 
Breeding Act, 1918 (c. 13). 


Hire of stallion’s services—Right of lien on mare 


sb. Abandoning horse in  astreet— 
Tiorse found starving— Whether owner 
exercising control.|\—Held: accused 
could not be convicted of ill-treatment 
under Prevention of Cruelty to 
Animals Act, 1890, 8. 3 (a), as he was 
not in a position to exercise contro) 
over the animal at the time of the ill- 
treatment.— Rh. v Nazik Wazir (1919), 
IL RR. 44 Bom. 159.—IND. 

sc. Permitting animal injured on 
ship to land—Master of ship ignorant of 
animal's condilion.}—Held: the masa- 
ter’s want of knowledge waz no defence. 
—~M'LAREN t. SMITH, [1923] 8S. C. (J.) 
91.—SCOT. 


PART X. SECT. 1, SUB-SECT. 2. 

sd. Carrying crunes by train — 
With eyes stitched un.}—Held : accursed 
had corniitted no offence under Pre- 
vention of Cruelty to Animals Act, 
1890, s. 3, ol. (0), for the cruelty was 
caused by the persons who stitched up 
the eyes & not by the manner or 
position in which the birds were 
catried in the train.—R. co. IRRANnIM 
MEER SHIKAR (1917), I. L. R. 41 Bom. 
654.—IND. 


PART X. SECT. 1, SUB-SECT. 3. 
sf. Commitment for trtal for over- 


driving—J ton of one justice. }— 
R. «. Newson tO18)” 95 Can. Crim. 
Cas. 276.—CAN. 


PART XI. SECT. 1. 


663 vi. —-—.}--A oontract for the 
sale of animals affested with a con- 
tagious or infectious disease is an 
offence against R. 8. C. 1906 (e. 75), 
8. 38, whether or not the seller knows 
that the animals are so affected.— 
BaLDwIin vo SNOOK, (1918) 2 W. W. R. 
314: 40 D. L. R. 433.—CAN, 

663 vii. --—-On a sale without 
warranty of an animal known to the 
geller to be affected with a cortain 
contagious disease there is no common- 
saw duty upon the seller to warn the 
buyer of the disease, where the latter 

be of more than 


is uted to aes 
iin owledge in the treat- 


oO akill & 
ment of animals, the disease in question 


ie fairly common in the neighbourhood, 





control—Horse breeding.|—Sce Horse 


prescribed di 
GALLOWAY (1925), 23 L. 

697. Add. Annotations :—Cenerally, Mentd. Everett 
v. Griffiths, (1924) 1 K. B. 941; Aylott r. 
West Ham Corpn., [1927] 1 Ch 30. 





Animals Act, 1894 (c. 57), ss. 4 ( 
WILsoOn v. YATES (1927), OL J. 
T.9.R.265; 261. GQ. R. 514, D.C. 


ing.— ADAMS v. 
P R. 588, D. C. 


Burden of proof—Diseases of 
4); 57 oar 
7 188; 41 


—-For expense of covering.|—Sve original 


volume, p. 257, No. 380. 
Increase in animals—Who entitled to.J]—Sce 


| the buyer knows that the animal ta 


suffering from some complaint, al 
though not the particular nature of it, 
& the buyer rofuses to complete the 
sale until he has had the animal in 
his poo a certain time. 

Tho Anima] Contagious Diseases Act, 
R. S C. 1906 (c. 75), does not give a 
right of action to a buyer of animals 
who suffers damage from a sale which 
is illegal under that Act.-—-O'MEALKY 
I {1918) 3 W. W. &. 98.— 


662 viii. -I~—In view of Orders 
in Oouncll authorised under s. 38k 
exempting tuberculosia from the cffect 
of Animal Contagious Disocaser Act, 
KR 8. C. 1906 (c. 75), 8. 38, Baldwin v. 
Snook, No. 662 vi., ante, was held not 
aL picepie to support a defence of 
illegal sale of cattle.—Woop, WHILLER 
& McoCartTay, Ltn. v. VALOOUR, [1921] 
2 W. W. R. 32.—CAN. 


662 ix. --—Where animals are 
exposed for sale by a vendor & he knows 
that they are infected with a contagious 
disease he is liable to eo penalty under 
Anima] Contagions Diseases Act, & If 
he effecta & sale of the animals under 
such circumstances the aale fis iNegal & 
void. If in addition to the breach of 
his statutory duty the vendor maker 
fales representations as to the con- 
dition of the animals & thereby In- 
duces a person to purchase them, the 
latter is entitled tc succeed in an action 
for any resulting damages sustained 
by him, & in any ovent he is entitled 
to recover any tuoney paid by him to 
the vendor on the illegal contract, he 
not bel in part delicto with the 
vendor.—- LONG v. ZLATSICK (10922), 70 
ae I. R. 88; {1922] 3 W. WwW. RK. 687 .— 








PART XI. SECT. 2, SUB-SECT. 3. 


sk. Hogs fed on garbage— Under 
Ueence waiving eompensation— Diseuse 
necessilaling slaughter—Onus of proof 
of cause of disease.}-—A. obtuined a 
Heence to feed his hogs on garbage 
obtained from outeide, which licornece 
contained the following words: ‘* In 
consideration of the granting of 4 
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original volume, pp. 212, 213. 


Heence to me T herchy agree .. (4) to 
forfeit all claim to compensation, in 
caxe it is necessary to destroy pny of 
mv hogs, as a result of hog cholera, 
unless it ean be shown that the in- 
fection came from some other source 
than garbage feeding °* :-—Held the 
Que Of proving that the cholera In 
question oame from some other source 
than garbage feoding was upon ae 
Hant.-—-ALDERVON vw. KR. (1922), 5 
) le R, 398; Zl Kxch. C. Re. 359.— 
A 


PART XI. SECT. 2, SUB-SECT. 5. 


sl. Power to make bye-law-- Pro- 
hibiting admtasion af tnfected animals 
wnto mumerpaldy.J—~To_ provide in a 
bye-law that no anlipal affected with 
any infectious or contagious disease 
shall bé brought into the municipality 
wae held to be beyond the powers of a 
municipal council under Municipal Act. 
—R. o Mourn, (1920) 2 W. W. Xl. 
5640; 62 D. L. R. 302.—CAN. 


PART XII. 


sm. Stlalutory conta” — Horse breed- 
ing——Refusal of certificate of regiatratium 
of stallion—Registration of Stallions 
Act, 1916 ]—At the trial of an action 
by a person, who was the owner of a 
stallion, against the members of the 
Board of Control & Appeal under thé 
above Act for wrongful refusal to 
consider an appeal against the refusal 
of a certificate of registration, it 
appeared that pltf. was not actual 
owner but had contro! & tmanugement 
of the animal:—J/eld: he was en 
t tled to maintain the action.— DUTTON 
» EvANSs (1920), 16 Tas. lL. Ro 45.— 
AUB. 

Hire of stallion's services——Liabtlity 
of owner - stalluon-—Injury to mare. }-— 
See Vol. 1l., p. 220, cases q, Fr. 

Mare improperly served by 
#, t, Ue 








sp. Breach of contract.} 
SINCLAIR v. WALKER, No. 380 1., ante. 


- es 








Cases 24—44a. 


24. Add. Annotation :—Refd. Anglo Newfound- 


26. 


26a. 


Enanisn AND Empire Digest SUPPLEMENT. 


ARBITRATION. 


Part |——The Submission. 


ie Development Co. v. R., [1920] 2 K. B. 
214. 


Add. Annotations :—Refd. Anglo-Newfound- 
land Development Co. v. R., [1920] 2 K. B. 
214. Mentd. Agricultural Wholesale Soc. 
v. Biddulph & District Agricultural Soc., 
[1925] Ch. 769. 


~——- Verbal agreement to grant royaltles— 
Amount to be settled by arbitration—Refusal 
of grantee to arbitrate.|—In 1913 a patent 
was granted for ‘ Improvements in winches 
for operating the rope of a duplex derrick.’’ 
Between the times of the filing of the 
provisional & complete specifications, the 
patentee, under a verbal agreement, 
entered the service of a co. engaged in 


making windlasses as technical adviser & | 


engineer draughtsman; & the co., while the 
patentee was in their employment, made 
& sold the patented windlasses. In 1919 
the patentee commenced an action against 
the co., alleging that it was a term of the 
verbal ayreement that, during pltf.’s service, 
the co. showd have pltf.’s licence to make & 
sell windlasses under the patert, at a reason- 
able royalty, &, failing agreement between 
the partics, at such royalty as might be 
settled by arbn. He contended that he 
would have received at Jeast 5 per cent. on 
the selling price of the windlasses. Defts. 
denied that they had agreed to accept a 
licence from pltf. :—ZZeld + pltf. had proved 
that the agreement for a licence had been 
made; he was entitled to a reasonable 
royalty; &, as the agreement was verbal, 
& defts. refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should be referred 
to an official reforee for inquiry & report 
under sect. 13 of the above Act.—FLEMING 
v. Dora (J. S.) (@rmsBy), Lrn. (1921), 38 
Re. Cb 


36a. Reference under National Health Insurance 


di. 
written submiasion amounting to new 


Regulations of Insurance Commissioners. ]— 


PART Il. SECT. 2. 
Informal ertension of 


agreoment 





41. 


44a. 


to aubmit differences to 
arbn. may be collected from a serioca 
documents, even thuugh connected | decided ‘by arbn.— BURIJOR r. ELLER- 


By an agreement between a medica) prac- 
titioner on the panel & the insurance com- 
mittee of a county, the practitioner agreed 
to give medical treatment to insured persons, 
& by clause 1 the Nationa] Health Insurance 
(Medical Benefit) Regulations (England), 
1913, were incorporated. By clause 14, 
‘“‘any dispute or question arising between 
the committee & the practitioner... relating 
to the construction of this agreement or the 
rights & liabilities of the committee or the 
practitioner . . . hereunder shall be referred 
to the Comrs.’”’ By reg. 51 of the regulations, 
‘* ‘Where under the provision of these regula- 
tions or of any agreement made between the 
committee & a practitioner .. . is referred, 
or any appenl from a decision of the com- 
mittee is made to the Comrs. the Comrs. 
shall determine such questions or appeal in 
such manner as they think fit, & if in the 
opinion of the Comrs. a hearing 1s required 
they may authorise any two or more of the 
Comrs. to hear & determine such question 
or appeal, & any decision of the Comrs. or 
any of them made under this article shall be 
fina] & conclusive.’’ <A dispute having arisen 
under the agreement. the practitioner 
brought an action against the committee in 
respect thereof, & the committee applied 
under the Act of 1889, s. 4, to stay the action : 
—Held: the action must he stayed 
(Pickrorn, L.J. & SArRGAntT, J.) upon the 
ground that there was a ‘‘ submission ”’ to 
arbn. within the Act. of 1889, a. 27 (BANKEsS, 
L.J.), upon the ground that under reg. 51 
& special tribunal was constituted with 
special powers for determining disputes 
between practitioners & the committee.— 
CLEMENTS v. COUNTY oF DEVON INSTR- 
ANCE COMMITTEE, (1918] 1 K.-° B. 94; 
Lie We K. B. 2038; 118 L. T. 89; 82 J. P. 
71,C A. 


Add. Annotation :—Consd. O’Rourke v. Dar- 
bishire, [1920] A C. 581. 


Appeal.]|— Where proccedings are 











tho contract 1s at liberty to take the 
necessary eteps to get the di-puto 


parol submiusen.)|—An award was not 
made within the time tlxed by the 
written submission to arbn. nor was 
the time extended. The arbitrators 
yrroceaded after the oxpirv of the time, 
mth parties appearing before them & 
taking part in the proceedings, & theo 
award was made & not appealed trom 
or moved against, & had ever since 
been acted upon :—/leld: a parol 
submission muat be taken to have been 
made & to tnelude the terms contamed 
In the written one, & the award to 
have been made pursuant to the parol 
submission.— HARRISON p. HARRISON 
ae 410. L. R. 195; 13 O. WN 


43 


oe 





10 v. Signature of one of 
ervca of documents—Formin 
greement.}—A submission or 





written 


g part of 


by parol evidence, & signature of any 
document forming part of the agrec- 
mont is sufficient to bind the person 
so signing to the submission contained 
in the agreement —SUKHAMAL Ban- 
SIDHNAR t. BABN LAL KEDIN & Co. 
(1920), I. L. R. 42 All. 525.—IND. 

li. General requisites.) —- An 
award mado by arbitrators is not 
invalid on tho ground that in the 
refereuce to arbn. the actual dispute 
is stated merely in general terms, when 
the award itself shows that the nature 
of the dispute war properly explained 
to the arbitrators.—Ram BAHADUR 
SEN ¢. MAHNANATH GANESH HRUAGAT 
(1923), I. L. R 2 Pat. 554.—IND. 

lii. t-A submission to arbdn. 
according to the above sect. is a sub- 
mission which provides that either 
party tn case of a dispute arising on 








MAN Ciry iwns, Lrp. (1925), I. L. HK. 
49 Bom. 854.—IND. 


PART I. SECT 3, SUB-SECT. 1. 

st. Appoininecnt of appraisers — 
Under arrangement separate from 
policy./}—Held- not to constitute a 
submission to arbn., but a provision for 
appraisement.—SKEARLE wv. ALLIANCE 
INSURANCE Co., [19295] 4 D. L. R. 378: 
{1925] 3 W. W. R. 729.—CAN. 


PART I. SECT. 3, SUB-SECT. 2. 

42 ili. -J—In an action of 
slander tho parties agreed to trial before 
a judge & seven jury men instead of the 
requisite eight. A verdict was given 
for pitf. Delt. appealed :—Held: the 
ct. had acted as an arbitrator, & no 
appeal lay.— LOANF v. BLACK, [1925 3 
D. L. R. 940.—CAN., 








taken out of the ordinary cursus curic, with | 79. 
the assent of the parties, the decree of the ct. 
below cannot be regarded as the award of 
an arbitrator, so as to deprive cither party 








Vol. I1.—Arbitration. Cases 44a --135a. 


Add. Annotations :—Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. Mentd. 
Tebeaupin v. Crispin, [1920] 2 K. B. 714. 





of the right of appeal, unless there has been | 80. -idd. Annolations :—Refd. Fried Krupp Akt. 
an attempt to give the ct. a jurisdiction v. Orconera Iron Ore Co. (1919), 88 L. J. Ch 
which it does not possess, or unless the pro- 304; Fe Badische Co., Bayer Co., etc., [1921] 
cedure has been so violently strained as to 2 Ch. 331; Jebara v Ottoman Bank, [1927] 
be put entirely out of its course.—PISANI v. , 2K.B 254 Mentd. Guaranty Trust Co. of 
A.-G. FoR GIBRALTAR (1874), L. R. 5 P. U. New York v. Hannay, [1918] 2 K. B. 623 ; 
516; 30 L. T. 729; 22 W. BR. 900, P. C. | Central India Mining Co. v. Soc. Coloniale 
Annotations :—Mentd. Readdy v. Pendergast (1886), 55 | Anversoise, [1920] 1 K. B. 753; Larrinaga 
L. T. 767; Moody v. Cox & Hatt (1917), 116 L. T. 740; v. Soc. Franco-Americaine des Phosphates de 
Ware v. Whitlook, [1923] 2 K. B. 418. Medulla (1922), 38 T. L. R. 739. 
53a. -]—BoyNtTon v. RICHARDSON, No. 
Tla, post. 135a. .|\—By a contract made between an 


66. Add. Annotation :—Consd. WRichardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121. | 
68. Add. Annotation :—Mentd. Hirji Mulji v. | 


Cheong Yue S.S. Co., [1926] A. C. 497. 
Annotations :—Apld. Boynton.  v. 
Richardson (1924), 69 Sol Jo. 107. Consd. , 
Wisbech R. D.C. v. Ward (1927), 91 J. P. 200, | 
Refd. Brightman v. Tate, [1919] 1 K. B. 463, 
Jia. Surveyor’s certificate—Valuation of timber— 
Liability for negligence.|—A firm of sur- 
veyors was appointed jointly by the purties 
to a contract for the sale of certain growing 
timber, to value the timber. The vendor 
subsequently commenced proceedings against 
the surveyors for damages for negligence in 
respect of their valuation of the timber :— 
Heid: the surveyors were in the position of 
quasi-arbitrators, & the action failed.— 
BoyNTON v. RICHARDSON (1924), 69 Sol. Jo. 


78. Add. Annotation :—Refd. I.. & N. I. Ry. v. | 

Wasington Union Assmt. Com. & Easington- 

ate Parish Council (1925), 05 L. J. 
e e GVO. 





Italian buyer & Knglish sellers it was pro- 
vided as follows: ‘' Any dispute arising out 
of this contract to be settled by 
London in the usual way.’ A dispute 
having arisen between the partics, defts. 
appointed M. as their arbitrator. PiItf. 
having failed to appoint an arbitrator ” 
due notice given, M. made an award in 
SJavour of defts., & defts. thereupon counter- 
claimed to enforce the award :—Held: (1) the 
words ‘‘ to be settled by arbn. in London in 
the usual way’? meant the way in which 
disputes arising as to the particular com- 
modity were settled in London, & there was 
ample evidence that the dispute had been 
settled ‘in the usual way ’’: (2) any objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
arbitrator could only be taken by motion 
to set aside or remit the award, & pitt. 
having failed to move within the limited 
time, his remedy in that. respect had lapsed.— 
ScRIMAQTIO v. THORNE’? & FEur (1924), 131 
i fT. 174; 40 T. L. BR. 3203 68 Sol. Jo. 
630 ; 29 Com. Cas. 175, C. A. 


selves sue 





PART I. SECT. 3, SUB-SECT. 6. 


51 ii. ——~-.] -Where land was ex- 
propriated for railway purposes the 
railway co. & the owner agrecd to have 
the compensation determined by refer- 
ence to three named persons called 
** valuers ’”? in the submission; their 
decision was to be binding & con- 
cluaive on both parties & not subject 
to appeal; they could view the pro- 
perty & call such witnesses & take such 
evidence, on oath or otherwise, as they, 
or a majority of them, might think 
proper; & either party could have a 
representative present at the view 
or taking of evidence. but his failure 
to attend for any reason would not 
affect the validity of the decision :— 
Held: this agreement did not provide 
for a judicia] arbn. but for a valuation 
meraly.—CAMPBEKLLFORD, LAKE ON- 
TARIO & WESTERN RY. Co. v. MASSIE 
(1914), 50 S. C. R. 409.—CAN. 

m i. sessing loss by theft & fire— 
Appuointhent of appraisers under ar- 
rangement separate from  policy.}— 
Held: a provision for appruisement, 
& not a submission to arbn.—SEARIE 
v. ALLIANCE INSURANCE Co., [1925] 4 
D. L. R. 378; [1925] 3 W. W. R. 729. 
-—CAN. 

ni. S. P. IRWIN v. CAMPBELL (1914), 
32 0. L. R. 48.—CAN. 


PART I. SECT. 4. 


ti. S.P. JNAUENDRA NaTah Baccni 
vr. SURES CHANDRA ROY (1927), I. L. R. 
6 Pat. 556.—IND. 

vi. .}—~The_ selection of a 
guardian capnot be referred to arbn., 
as it is not a matter of private interest 
between partics.— PALANIANDI CHETTI 
v.. ADAIKALAM CrreTrri (1923), I. L. R. 
47 Mad. 459.—IND. 





sa. Liability for d+ amount of ali- 
mony.)—Teld > Penner Bubjects§ fo 
arbn.——HARRISON v. HARRISON (1918), 
SAN” L. RK. 195; 130 W. N. 215.— 


PART I. SECT. 6, SUB-SECT. 1. 


137 ii. -]—Where a submission 
to arbn. is made subject to Arbn. Act. 
US.A., 1922 (c. 98), the provisions of 
that Act must be held to be applicablo 
in so far as they can reasonably be 
applied.—Masrrierns & MCDOUGALL fr. 
STEPHEN, STEPHEN v. MASTERS & 
McDOUGALL, [1925] 4 D. Ju. Lt. 684; 
{1925] 3 W. W. It. 493.— CAN, 


PART I. SECT. 6> SUB-SECT. 3. 


145 v. A policy of fire 
{insurance provided that if a clair be 
rejected & an action be not commenced 
within three months after such pores 
tion, all benefits under the pulicy 
should be forfeited, & further any 
question of amount of loss should be 
referred to arbn., such arbn. to be a 
condition precedent to any action. 
To a claim sent in, the co. answered 
that they did not agree upon the 
amount claimed & that under the con- 
ditions of the policy they did not 
admit their Hability:—Held: the 
right of action was that {t might be 
decided whether such rejection was 
right or wrong, & it was only in the 
event of that question being decided 
against the co. that it would become 
necessary to ascertain the amount of 
the loss by arbn.—HaGLe Brak & 
BRITISH DOMINIONS INSURANCE C'O. 
ow. DINANATH (1922), I. lu. R. 47 Born. 
509.—IND. 











-.}-—-The parties in 
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' binding 


them to refer all future 
disputes, either in the earrying out 
of the contract or in respect of a breach 
of it, to arbn., & one party to such a 
contract cannot, by averring that the 
other party has repudiated the con- 
traet, get. rid of the arbn. clause.— 
SANDERSON & SON v. ARMOUR & CO., 
Lrn. (1922), 91 L. J. PC. 1673 127 
lL. TT. 5973; [iv2ze) 8S. Cc. UN. L.) 1173 
50 Sc. L. R. 268.—- SCOT. 

@ ii. ——~ }+—Whore there is a 
repudiation which woes to the sub- 
stunee of the whole contract, the 
person setting up that repudiation can- 
not insist on a subordinate term of the 
contract BH being enforced.-——GRANAM 
vv. PROVIDENT Lif ASSURANCE CoO., 
[L922] N. Z. La. WR. 718.~--N.Z. 

8 i. Performance of contract 
prevented by Guvernment.J—A — firm 
agreed to sell & to ship from Calcutta 
to Buenos Ayres bales of jute goods. 
The contracts contained provisions 
exempting the rellers from liability 
for late & short shipment attributable 
(inter alia) wo Govt. commandecring 
of ships, war, ‘Sor any other unfore- 
peen circumstances ’? & included pro- 
visions for the shipment of delayed 
cargoes ne soon as possible, subject to a 
right of refusal on the part. of the pur- 
chasers. EKach contract contained an 
arbn. clause in these terms: ‘ Any 
dispute that may arise under this con- 
tract to be scttled by arbn.*’ Before 
all the bales had been shipped, the 
further export of jute from India to the 
Argentine was prohibited A con- 
troversy having arisen between the 
partics as to whether, in the circum- 
stances, the contracts had  bcen 
rendered void & unenforceable quvad 
the shipment of the remainder of the 








| framing a contract may insert a clause ; bales :—Jleld : ono construction of the 


Cases 146-—164a. 


146. Add. Annotations :—Consd. Woodall v. Pearl 


147. 


147a. 


arbn.——S0o0TT & 
(1923) S. C. (H. L.) 37.—SCOT. 


ail. 
ountract ia cancelled, an arbn. clause 


a iii. 
The right of one party to a con t. to 
insiat upon a term in it providing for 
reference to arbn. depen Pp 
lace on the existence of a dispute.—- | new bargain :—Held: 
TANDARD INSURANCE Co. v, SCANDRETT 

(1825) 23 8. R. N.S. W. 2543; 40 | in the } 
. 3. W. W. N. 92.--AUs. 


Assce., [1919] 1 K. B. 593. Distd. Macaura 


v. Northern Assce., [1925] A. C. 619. Refd. | 


Sanderson v. Armour (1922), 91 L. J. P. O. 167; 
Mae Mulji v. Cheong Yue 8.8. Co., [1826] 
A. C. 497. 


Add. Annotation :—Consd. Macaura v. North- 
ern Assce., [1925] A. C. 619. 


-|—In a proposal for insurance 
against accident the intending assured stated 
his occupation & signed a declaration that 
the answers to the questions therein were 
true, & that he agreed that the declaration 
should be the basis of the contract between 
him & the insurance co. whose pore subject 
to the terms & conditions thereof, he agreed 
to accept. The policy recited the proposal 
& declaration ‘‘ which proposal & declaration 
warranted to be true if is agreed shall be the 
basis of this contract... & be considered 
as incorporated herein, & any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal & declaration shall 
ipso facto render this policy null & void ’’; & 
it provided that it was a condition precedent 
to the recovery of any sum under the policy 
that the conditions indorsed thereon should 
be strictly observed. Condition 8 provided 
that the policy might be renowed from ycar 
to year but only upon condition that nothing 
had happened to increase the risk, & if the 
risk was increased by (inter alia) the assured 
engaging in some other occupation, then 
‘unless notice in writing of such increased 
risk is given the co. ... & any extra 
premium that may be required paid ... the 
policy is void & no claim can be made.” 
By condition 11, “If any question shall 
arise touching this policy or the liability of 
the co. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewith then the assured & all 
persons claiming through the assured may 
refer & shall be bound, if the co. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators & their umpire 
under the Act of 1888... & no person shall 
be entitled to bring or to maintain any action 
or proceeding on this policy except for the 
sum awarded under such arbn.”’ During 
the currency of the policy the assured was 
killed by an accident. The co. denied 
liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the co., & contended 








- ee eee RE 0 ee Ne 


contracts, the controversy was a 
dispute arising under the contracts. & 
accordingly, foll to be determined by 





Sons vo. Dri SEL, | CHaND SALIGRAM 
(1919), I. L. R. 46 
183 iv. 








Contract cancelied.}—Ift a 


falla with auch cancollation —Cox | &rbn. oertain s 
Towtnra Link « Bonristp & Co. 
(1922), 68 D. L. R. 133.—OAN. lease which ma 





Friatence of ile. }— 


in the Aret 


164a. 


8 iv. .}~The existonce of a 
ae ia an essential condition for the 
jurirdiction of arbitrators.—UTTamM 
Ewa Mamooss j in broker’s 
534.—IND. aN 
Lease tn dispute.}—A | 9 © 
lease contained a clause referring to 
pecific matters & “ any 
other questions in reference to this 
Grise between the 
parties. In arbn. proceedings the of 
ssue botween the parties was not the 
validity of a notice to 
queation whether 
ng under the lease or under a 
as the lease 
iteclf was in dispute, the arbn. clause 
easo did not apply.—HOorTs r. 
Cowan, [1926] 8. C. 58.--SCOT. 
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that the policy was therefore void, & they 
required the dispute to be referred to arbn. 
under condition 11. In an action on the 
policy :—Held: (1) upon the co. requiring 
arbn. condition 11 e the obtaining of an 
award a condition precedent to a right of 
action; (2) the co. by relying on the terms 
of the policy which rendered it void in certain 
events did not thereby repudiate the policy 
as a bin contract between the parties, 
& were entitled to rely upon the arbn. clause 
as ea defence to the action.—WoOODALL v. 
PEARL ASSURANCE Co., [1919] 1 K. B. 598; 
88 L. J. K. B. 706; 120 L. T. 556; 83 5. P. 
is 3 63 Sol. Jo. 352; 24 Com. Cas. 287, 


ion:—~As to (2) Refd. Macaura v. Northern Assce., 


Annotat 
[1925] A. C. 619. 


Compare original volume, p. 356, No. 298. 


Add. Annotations :-—Refd. Lowther v. Clifford 
(1926), 95 L. J. K. B. 576. Mentd. Croft v. 
Blay, [1919] 2 Ch. 348; Cole v. Kelly, [1920] 
2 K. B. 106; Re Leeds & Batley Breweries & 
Bradbury’s Lease, Bradbury v. Grimble, 
[1920] 2 Ch. 548. 

Add. Annotations :—As to (1) Refd. Jones v. 
Mceanic Steam Navigation Co., [1924] 2 K. B. 
730; N. V. Kwik Hoo Tong Handel Maat- 
schappij v. Finlay, [1927] A.C. 604. Ae to 
(2) Refd. Sanderson v. Armour (1922), 91 
L. J. P. C. 167. 

Add. Annotation :—-Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. O. 610. 


Add. Annotation :—Consd. Pinnock v. Lewis 
& Peat, [1923] 1 K. B. 690. 


|—By two contracts made in 1919, 
athe bought from resps. a large quantity 
of ‘‘ American Fresh Eggs.’’ The contracts 
provided that in case of any dispute as to the 

uality or condition of the goods, the question 
should be referred to arbn., provided that, 
‘‘guch reference shall be claimed in writing 
within three days after the goods have been 
landed.”” It was also provided that the 
award in writing of any two arbitrators should 
be conclusive & binding on all parties, subject 
to the right of appeal. The goods arrived in 
og peste & were not examined at the port 
of ding, but were sold by applt. to sub- 
purchasers. More than days after the 
goods had been landed applt. wrote to resps. 
complaining that the goods were of inferlor 
quality, & some time later he wrote a letter 

aiming a reference to arbn. MResps. did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At’the 
reference re took the points that applt.’s 
claim was out of time, & that the goods should 





broker's note— Rules 


S. Agsocn. should opp y. The 
rules of the assocn. provided that every 
dispute or difference arising out of an 
contract or dealing should be referre 
to arbn. Pitf., who was not a member 


uit but the 


erring 
nant twas | were applicable only to disputes 


between members of the an 
application for e stay of proceedings 
must be -~LEVIN v. BERG, 
ETc., [1921] App. D. 78.—8. AF, 


have been examined at the port of landing. 
The alge bretkr awarded ‘‘ yo the pi aad 
was ou e in examining & making claim 
on the goods, & also in claiming arbn., & 
that therefore his case fails.’’ e buyer 
took no steps to set aside the awards, but 
nearly two years later brought an action 
c ing damages for breach of contract :— 
Held : the awards were a bar to the action.— 
AYSCOUGH v. SHEED THOMSON & Co. (1924), 98 
I. J. K. B. 924; 131 L. T. 610; 40 T. L. R. 
707 ; 80 Com. Cas. 23, H. L.; affg. (1928), 92 
L. J. K. B. 878, C. A. 

Annotation g7—Dista. Pinnock v. Lowis & Peat, [1923] 1 


166a. Arbitrator to be appointed within limited 
time.J—-A ship was chartered for a voyage 
from R. to H. with a full cargo of linseed. 
The charterparty provided for the reference 
of all disputes to the fina] arbitrament of two 
arbitrators, one to be appointed by each of 
the parties, with power to appoint an umpire, 
& the clause continued: ‘* Any claim must 
be made in writing & claimants’ arbitrator 
appointed within three months of final 
discharge, & where this provision is not com- 
plied with the claim shal] be deemed to be 
waived & absolutely barred.’? After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damage alleged to have been 
occasioned to a part of the linseed during the 
voyage by reason of the unseaworthiness of 
the ship at the commencement of the voyage. 
The shipowners pleaded that the charterers 
failed to appoint their arbitrator within 
three months of the discharge of the ship & 
that by reason thereof the action was not 
maintainable, & by order of the ct., the 
question whether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law :—Held: (1) the 
arbn. clause, was not open to objection on the 
ground that it ousted the jurisdiction of the 
ct.; (2) inasmuch as the claim in the action 
was founded upon a breach of the implicd 
condition of seaworthiness, there being in 
the charterparty no express provision relating 
to unseaworthiness, the shipowners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
action could be brought, & consequently the 
claim was not barred by the arbn. clause.— 
ATLANTIC SHIPPING & TRADING O00. »v. 
DreyFus (L.) & Co., [1922] 2 A. C. 250; 91 
L. J. K. B. 5138; 127 L. T. 411; 88 T. L. R. 
5384; 66 Sol. Jo. 437; 15 Asp. M. L. O. 566; 
27 Com. Cas. 311, H. L.; varying 8S. C. sub 
nom. DrEyrus & Co. v. ATLANTIC SHIPPING 
& 'TRADING Co. (1921), 37 T. L. R. 417, C. A. 


Annotations :-—As to @) Distd. & Expld. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 8 to (2) Distd. Ford v. 
Compagnie Furness (Franoe), [1922] 2 K. B. 797 ; Pinnock 
vo. Lewia & Peat, (1923) 1 K. B. ij eneraliy, Montd. 
The Christel Vinnen, [1924] P. 61; Reed v. Page & Eunt, 
(1927] 1K. B. 743. 


165b. ——_.]—A_ charterparty contained a clause 
providing that all disputes arising out of the 
contract. should be referred to arbn., the 
claimants’ arbitrator to be 7g Seesane within 
a time therein limited, & if he was not so 
appointed the claim was to be deemed to be 
waived & absolutely barred. Loss to cargo 
was suffered owing to the ship’s unseaworthi- 
ness. @ cargo owners claimed damages & 
went to arbn., but did not appoint their 
arbitrator within the time limited. An. 


165c. 


165d. 
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award was made in their favour, the ship- 
owners not ap g:—Held;: although the 
loss was ca by unseaworthiness, &, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
ita terms, & as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award.—-Forp (H.) & Co. w. 
CoMPAGNIE FURNESS (FRANCE), [1922] 2 
K. B. 787; 02 L. J. K. B. 88; 128 L. T. 
286; 16 Asp. M. L. C, 102, D. C. 


-J—Pitfs. bought from defts. a quantity 
of East African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that ‘‘the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 

arent on reasona@ble examination’; that any 

isputes arising out of the contract should 
be settled by arbn.; & that notice of arbn. 
should be given & the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 
the copra cake to B. & Co., who resold it to 
dealers, & they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers & by pltfs. against defts. as soon 
as the mischicf was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessol. Pitfs. 
claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by plitfs. claiming damages, it was 
found that it was within the contemplation 
of the parties that the copra cake would be 
used for cattle food & nothing else :—Held : 
the presence of the arbn. cluuse was not in 
itself a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim.—PINNOCK 
BrotTuErns v. Lewis & Prat, Lrp., [1923] 1 
K. B. 690; 92 L. J. K. B. 695; 129 L. T. 
820; 39 T. L. R. 212; 67 Sol. Jo. 501; 28 
Com. Cas. 210. 





Annotation -—Distd. Ayscough v. Sheed Thomson (1924), 93 
L. J. K. B. 924. 





-|—Pitfs. chartered their . hip to defts. 

carry grain, the charterparty providing 
that all disputes should be referred to arbn. 
& that claimant’s arbitrator must. be “ ap- 
pointed within three months of final dis- 
charge, & where this provision is not complicd 
with the claim shall be deemed to be waived 
& absolutely barred.”’ Before completion of 
discharge defts. made various payments to 
pitfs. on account of freight, & on final dis- 
charge pltfs. claimed that £568 was still 
owing for freight. Defts. admitted that £416 
was Ftil] owing for freight, but they set up a 
counterclaim for £581 for short delivery & 
refused to pay the £416 until their counter- 
claim was met. Neither party referred the 
matter to arbn., & more than three months 
after final discharge pltfs. brought an action 
tor £568 balance of freight & defts. counter- 
claimed £581 for short delivery :—Held: 
though pltfs. could not recover the £568, as 


Cases 165d— 290. 


the claim for it ought to have been taken to 
arbn., yet they could recover the £116 about 
which there had never been any dispute, but 
the counterclaim, as it was always in dispute, 
was barred by the arbn. clause.—BEDE 
STEAM SHIPPING Co., Len. 7. BUNGF Y BORN 
LIMITADA S.A. (1927), 18 T. L. R. 374. 


168. Add. Annotation :—Consd. Metropolitan 
Tunnel & Public Works vr. L. Hiec. Ry., 
[1926] Ch. 371. 

172. Add. Annotation :—Consd. Hirji Mulji_ v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 

234. Add. Citation :—2 UWudson’s B C. 4th ed. 100. 
Add. Annotations :-—Consd. Re Nott & Cardiff 
Corpn., [1918] 2 K. B. 146. Refd. Hirji Mulji 
v. Cheong Yue 8.8. Co., [1926] A. C. 497. 

237a. ‘If any dispute as to the agreement or any 
matter or thing therein or intention or con- 
struction thereof.’’]— Where a dispute arose 
on a contract as to the meaning of a clause 
therein which dealt with tests that the pur- 
chascr was making, the purchaser contending 
that the tests were unsatisfactory, & the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 

the tests were proving satisfactory, & the 
contract contained a clause that if any dis- 
pute should arise between the parties as to 
the agreement or any clause, matter or thing 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 





240. 


263. 


254, 
254a. 
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sums actually expended at the date of t), 
award, but also & sum imated as bein, 
necessary to make good the defects ; (2) th 
award being within the jurisdiction conferred 
by the submission, & there being no err, 
apparent on its face, it could not be ques. 
tioned either on the facts or on the law. 

A.-G. FoR MANrIToRA v. Kenny, [1922) | 
A. (. 268; 91 L. J. P. C. 101: 126 L. 7 
711; 38 T. L. R. 281, P. C. 


Annotations:—As to (2) Consd. Kelant 
Duff Dovelopment Co., [1923] A. G. SDB Rey ent 
Cheong Yue S.S. Co., [1926] A. C. 49 


305; Refd, Hin Mul 


Add. Annotation :—Refd. Re B 
Rushton, [1919] 1 K. B. 401. eerie 


Add. Annotation :—Consd. 
ae Trade (1926), 95 L. J. K. B. 1051. 
—~-]—Unless the submission othery) 
provides, the Crown is entitled, in an 
proceedings, to rely upon the defence of thi 
above Act.—Cayzer, IRVINE & Co. v. Boarp 
OF TRADE (1925), 95 L. J. K. B. 1343 136 
L.T.7; 42 T. L. R. 168: 70 Sol. Jo. 347; 
revsd. on other grounds, sub nom. Boarp 01 


TRADE v. CAYZER, IRVINE & Co. ' 
610, HL, Beers. 


Cayzer, Irvine ;. 








255. Add. Annotation :-—Consd. Czarnikow v. Roth, 


Schmidt, [1922] 2 K. B. 478. 


Add. Annotations :—Consd. Czarnikow v. 
Roth, Schmidt, [1922] 2 K. B. 478; Hallen 
v. Spaeth, [1923] A. C. 684. Expld. Caven 
v. Canadian Pacific Ry. (1925), 183 L. T. 774. 


PART I. SECT. 6, SUB-SECT. 7.- A. 


168 iv. 
not, by an erroneous construction of the 
contract, give himself jurisdiction over 
matters not covered 
go beyond the matters as to which the 
parties 
nor can 
& duty of determining the limits of the 
jurisdiotion.—Law ¢. CITY OF TORONTO 


PART I. SECT. 6, SUB-SECT. 7.—D. 
a(p.343)i." Any difference’ —Pariner- 


in regard to any matter rolating to the 


—Ifeld « such dispute came within the clause, 
& was not a dispute dehors the contract.- 
DE LA GARDE v. WorsnoP & Co. (1927), 96 
ae Ch. 446; 187 L. T. 4783 71 Sol. Jo. 
604. 


238a. ‘‘ All loss.’"]—In an action in Manitoba 


against building contractors to recover sums 
improperly paid to them under a contract, 
& for damages, a judgment by consent was 
entered whereby it was provided (inter alia) 


that pltf. should recover, among other sums, 265a. 
‘all loss to pltf. by reason of defective 
workmanship & materials,” & that there 
should be set off against the sums recovered 269. 


by pltf. the fair value of the work done & 
materials provided at fair contractor’s prices. 
The judgment provided further that the sums 
to be debited & credited were to be deter- 


265. 


278. 


Refd. Woodall v. Pearl Assce., [1919] 1 K. B. 
593; Atlantic Shipping & Trading Co. v. 
Dreyfus, [1922] 2 A. C. 250; Cayzer, Irvine 
wv. Hoard of Trade (1926), 95 1. J. K. B. 1054; 
Gowar v. Hales (1927), 96 L. J. K. B. 1088. 
Mentd. Liill v. South Staffordshire Ry. (1865), 
12 L. T. 63; Lothian v. Epworth Press (1927), 
137 L. T. 582 

Add. Annotation :—Mentd. Cayzer, Irvine vw. 
Board of Trade (1926), 95 L. J. K. B. 1054. 
Action on charterparty.]|—-ATLAN- 
TIC SHIPPING & TRADING Co. v. DREYFus (L.) 
& Co., No. 165a, ante. 

aldd. Annofalion :— Refd. Board of Trade 7. 
Cay zer, Irvine, [1927] A. C. 610. 

Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 








: : | 288. Add. Annotation :—Refd. Sanderson 
mined by two appraisers, & that any matter ' oe 
upon which they differed was to be referred Armour (1922), 91 L. J. P. ©. 167. 
to » named umpire whose decision thereon 290. Add. Annotations :—Apld. Woodall v. Pearl 


was to be final; & that the Manitoba 
Arbn. Act should not apply. Defts moved 
toset aside or vary an award made :—Held: 
(1) under the words “ all loss’’ there was 
jurisdiction to award to pltf. not only 


to arbn. 





-}—An arbitrator can- 


he cannot Bet :-—Held: 


by ft; 
d to give him Jurisdiction, 
e deprive the ct of tho right 


os ° e 





0), 47 O. L. R. 251; 18 0. W.N. 
AN 


RSS. 1920 


ship dismite—Claim for damayges.}—A Tramtior Co oF Cananpa & Va 
clauso ina deed of partnership provided Troyes, [1925] 1D. L. R. 7183; (1925) 
thatany difference between the partners 1 W. W. R. 513; 19 Sask. L. R. 202.— 


CAN. 


partnership affairs should be submitted | 
Pitf sued doft. for Gangs 
suffered through the fraudulent acts 
of deft. in breach of his duty as a 
such a claim fell witbin 
the terms of the = arbn. 
hes ve ALLISON (1922), 43 N. L. R. 
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; 6} 
L. R. 401.-—CAN. 


Assce., [1919] 1 K. B. 593. Consd. Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. Apld. 
Hallen v. Spaeth, [1923] A. C. 684. Expld. 
Caven v. Canadian Pacific Ry. (1925), 133 
L. T. 774. Apld. Board of Trade v. Cayzer, 


PART I. SECT. 8. 


263 vii. .}—An agreement 
to refer a dispute to arbu. does not 
oust the jurisdiction of the ct.— 
BHOWANIDAS RAMGOBIND vo. PANNA- 
CHAND LUCHMIPAT (1924), I. L. KR. 
62 Calc. 453.—IND. 








art- 


clause.— 


PART I. SECT. 7. 
ri. .;—GROTHE 
Corpn., [1924) $ D. 
so. Warer of right to 
appravsal-——Repussessiuon by vendor of 
Jarm amplement— Farm Implement ict, 
{c. 128), s. 24 Re GRAY 
N 


MONTREAL PART I. SECT. 9, SUB-SECT. 1. 
290 v. Reference of disputed 
cluim under licy. }—Conditions in an 
insurance policy requiring the reference 
of any disputed claim to arbn. & the 
making of an award a_oondition 
precedent to any right of action on the 
olicy, & requiring the action to be 
rought within three months after 





immediate 


Irvine, [1927] A.C. 610. Refd. Hill v. South 
Staffordshire Ry. (1865), 12 L. T. 63; Atlantic 
Shipping & Trading Co. ». Dreyfus, [1922] 2 
A. 0. 250; Gowar v. Hales (1927), 96 L. J. 
K. B. 1088. Mentd. Lothian v. Epworth 
Press (1927), 137 L. T. 582. 


306. 


307. Add. Annotation 


Vol. 1.—Arbitration. Cases 200—355. 


Add. Annotations :—Retd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 
Mentd. Blackburn Bobbin Co. v. Allen, (1918} 


K. B. 540. 
:— Generally, td. Mo- 


1 
riarty v. Regente’ Garage CO-s {1921} 


K. B. 428. 


291. Add. Annotation :—Mentd. Tredegar v. Har- 


wood (1927), 44 T. L. R. 17. 


298. Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

299. Add. Annotation :---Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

800. Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

801. Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. (. 610. 


302. Add. Annotation :—As to (1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 


[1925] 2 K. B. 73. 


305. Add. Annotation :—As to (2) Consd. Re Nott 


which con 


Held: 


- 


differences to arbn., 
Ct. of Justice, proceeding® (— 4 
may in a proper 
Act of 1889, 8. 
King’s fiat is not a 
within that sect. 
an 
cluded an impo co Sg 
the proceedings in the petition oO 
to be stayed.—ANGLO- 
VELOPMENT Co. v. R., 


316a. Petition oF right) 
0: 
right, founde seal -oyeee "nent to 


Where & ringed of 
‘a, contract: with the poocatet ér 


case . 
The granting 
yo in the proceedings 


the matters in dispute in- 


. estion 
natitutional qu $ not 


DE- 

NEWFOUND 
K. B. 214; 
[1920] 2 g4.J.P. 


4. 


& Cardiff Corpn., [1918] 2 K. B. 146. 


305a. Provision for fixing valuation of buildings by 
reference to arbitration.) — Applit. Ict an 
estate to resp. for a term of ten years, & 
covenanted that at the end of the term he 
would purchase ‘‘by valuation buildings 
erected by the Iessee,’’ with a reference to 
arbn. if the parties were unable to agree the 
valuation. esp. covenanted not to transfer 
the demised premises without the written 
consent of applt.; but, m breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease. At the end of the term applt. having 
resummed possession, resp. sued him to 
recover the value of buildings erected by the 
sub-lessee. There had been no agreement 
as to the amount of the valuation, & no 
arbn. :—-Held: the action failed. since upon 
the true construction of applt.’s covenant 
resp. could not recover in the absence of an 
agreement, or an award, as to the amount of 
the valuation.—HALLeN v. SpAETH. [1923] 
A. C. 684; 92 L. J. P. C. 181: 129 L. T. 


Annotation :—As to (1) Refd. Ruffy-Arnell, ete. Co. 0. 


89 L. J. K. B. 670; 122 L. T. 7313 
121; 14 Asp. M. L. O. 584, G A. 7 


11922) 1 K. B. 599. 


330. 


332. 


338. 


339. 


343. 


355. 


Add. Annotations :—Mentd. Mortimer ¥ 
Beckett, [1920] 1 Ch. 5713 Prosperity v. 
Lloyds’ Bank (1923), 89 'T. L. R. 372. 


Add. Annotation: — Mentd. Mctropolitan 
Tunnel & Public Works uv. L. Elec. Ry., 
[1926] Ch. 371. 

Add, Annotation :—Consd. 
Tunnel & Public Works v. 
[1926] Ch. 371. 

Add. Annotation :—Folld. Metropolitan 
Tunnel & Public Works v. L. Hlec. Ry., 
[1926] Ch. 371. 

Add. Annotations :--Refd. Wlirjt Mulji v. 
Cheong Yue SS. Co., [1926] A. CL. 497. , 
Mentd. Blackburn Bobbin Co. v. Allen, [1918] 
1K. B. 540. 


Add. Annotations: —Refd.Met ropolitan Tunnel! 
& Public Work »v. 1. Hlec. Ry., | 1926] Ch. 371. 
Mentd. R. v. Leman Street Police Station 


Metropolitan 
I. Elec. Ry., 


803, P. C. 


such award, are vahd.—WLBB v. 
QUEENSLAND INSURANCE Co., Liv., 
[1920] N. z. L, hk. T1s.—N.Z. 


PART I. SECT. 9, SUB-SECT. 2. 





295 v. ]—-BRYLINSKI t. INBKOL 
(1924), 55 O. L. RR. 369.—CAN. 


sd Reference of disputes at port of 
loadtrsy7—No action ‘“clsewhere”’ tll 
after arbitration.|— Held: the clause 
prohibited the bringing of an action 
on such a dispute outside the province 
in which the port of loading was 
situated.—Cox TOWING LINE vt. BUN- 
pe & Co. (1922), 68 D. L. R. 133.— 


se. Pruorisiun for fixing price of goods.) 


— Pitf. agreed to sell, & deft. agreed to | 


purchase, all fish caught by pltf. The 
price was to be “ hereafter agreed upon, 
failing which the price shal) be arrived 
at by the decision of three arbitrators.” 
Provision was made for appointment 
of the arbitrators who were to ‘‘ deter- 
mine the price for the winter fish & the 
price so determined shall be paid * by 
deft. to pltf. :—J/eld : the tixing of the 
price by agreement or arbn. was a 
condition precedent to the right of 
pitt to sue to recover the price.- 

DAL ©. ROBINSON (WILLIAM) Co. 
LTD. ; STEVENS v. ROBINSON (WILLIAM) 
Co., Lrp.; SIGURDSUON vr. ROBINSON 


Inspector, Vx p. Venicoff, [1920] 8 K. LB. 72. 


(Wituiaw) Co., Lip., [1925)1 DD. L fh. 
1001.—CAN. 


PART I. SECT. 10, SUB-SECT. 3.--C. 


ci. - -- J--A clause in a policy of 
fire insurance whereby the parties 
agreed that, if any difference should 
arise as to the amount of loss, 1f should 
be submitted to arbp., but which did 
not provide that the determination of 
the busurer’s ability should bo post- 
poned until the loss bad been ascer- 
tained :-—J/eld ¢ not to be a reason for 
staving an action by the insured on the 
pohey —GRANCHUK 0. SPRINGFIELD 
Fine & MARINE INBURANCE CO., [1925] 
1). 1. R. 8573; _ [1925] 1 W. W. KR. 
272; 35 Man. lL. R. 139.—CAN. 

sf. Arbilralion Act, R. S. M., 1913 
(ce. 9)—Agreement to refer ty foreign 
court, }—Sect. 6 of the above Act enables 
deft. to take advantage of an aegrce- 
ment to refer disputes to arbn. by an 
application to aay proceedings in the 
action. <A clause in an agreement pro- 
viding for the reference of any disputes 
which muy arise to the decision of a 
foreign ct. is a submission within #. 6.— 
BRAND » NATIONAL LIFE ASSURANCE 
Co. oF Canana, [1918] 3 W. W. R. 
858.— CAN. 


PART I. SECT. 10, SUB-SECT. 5. 
339 ini. ---When the ct. has 
been apprised that a suit has been 
| instituted in contravention of an arbn. 
be a Bad 





agreement, the ct. has a diserction to 
stay the suit | The burden Hes on piti. 
to show that some suflcient reason 
existe why tho matter should not. be 
referred to arbn — DINABANDIFU JANA 
tv DURGAPRASAD JANA (1919), J. I. R. 
46 Cale 1041.—IND. 


PART I. SECT. 10, SUB-SECT. 6.—C. 


3611. Surveyor of one party \-—A 
contract provided that overy dispute 
which might arise between the parties 
touching the construction of the con- 
tract, or as to the rights or Habilities 
of either party thereunder, should be 
referred to defts’ surveyor, Whose 
decision should be final:—- Weld: if 

uestion&® would comne before him for 
ecision in which he would be a neces- 
sary witness defts.’ surveyor would bo 
disqualified from acting as arbitrator, 
but as, in the circurnstances, he would 
not be a necosshry witness, he was not 
disqualified, although he had already 
eas pe an opinion in favour of defta. 
loae v. BELFAST CORPN., [1919] 2 

I. . 305.-—IR. 

388 ii. J—When 4 personal 
juterest which may conflict with duty 
exists, an arbitrator ip disqualified ; 
& the inference necessary to disqualify 
is more easily drawn by reason of the 
relationship between the arbitrator 
& one of the contracting partics.— 
Law v. CiTy OF TORONTO (1920), 47 
UO. L. R. 251; 18 O. W. N. 58.—-CAN, 





Cases 367—408a. - 
367. Add. 


PART 1. SECT. 10, SUB-SECT. 6.—D. 
Phy {. Only qucation one o 


mined in the course of the action iteelf, 
—GRAHAM @. 


$74 ili. 
tion of luw being involved, the ct. in 
the exercise of ite discretion, refused 
to stay tho action —RmoHaRDSON v. 


L 
Assoon., LTp., [1924] 2 I. R. 


874 iv. 
Cu., Lrn. 
IND. 


ak. Fundamené 
—QOu motion by defta, to stay the pro- 
ceedings, & 
dispute to dofte.’ surveyor :—Held: 
fundamental queations of 
involved which should be tried 
action. ——~HoaGa  v. 
ine Corpn., [1919] 2 I. R. 305.— 


PART I. SECT. 10, SUB-SECT. 6.—E. 
376 vi. 
erformance of a contract, deft. applied 
r stay of proceedings under an arbn. 


Annotation :—Consd. Metropolitan 
Tunnel & Public Works v. L. Elec. Ry., 
{1926} Ch. 371. 


872. Add. Annotation :—Ae to (1) Apld. Metro- 


olitan Tunnel & Public Works v. L. Elec. 
y., [1926] Ch. 371. 


372a. -——.]—Pitis. agreed with defts. to execute 


railway works at prices contained in schedules 
amounting to £359,383 Os. 10d., & with the 
addition thereto of 10 per cent. for “‘ general 
contingencies,” amounting in the aggregate 
to £306,321 Ga. lid., & there was incorporated 
in the contract a letter from defts. accepting 
pltfs.’ tender for that sum. The contract 
provided for the hood by monthly instal- 
ments on the certificate of defts.’ engineer at 
the rate of 90 per cent. of the value of, the 
work actually executed, the remaining 10 
er cent. to be treated as a retention fund, & 
urther provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 
decision of an engineer to be agreed upon, or, 
failing agreement, to be nominated by the 
President for the time being of the Institute 
of Civil Engineers, & such submission should 
be deemed wu submission to arbn. within the 
Act of 1889. An _ originating summons 
having been taken out by plitfs. for the deter- 
mination of the question whether upon the 
true construction of the contract, for the 
purpose of the monthly payments to be made 
to plitfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum therein pro- 
vided for ‘‘ gencral contingencies,’’ defts. 
moved for a stay of procecdings under the 
summons :—Helid: there was a clear 
definite contract between the parties that the 
matter in dispute should be referred to an 
arbitrator as being a person who possessed 
the necessary technical knowledge for dealing 
with the subject-matter of the contract ; if 
the ct. allowed the action to proceed evidence 
would be neccessary in order to put the ct. 
in a position to determine the technical 
meaning of the expression ‘‘ general con- 
tingencies ’’ & a number of other expressions 


clause :—Jleld : 


law. }-— 


the question should be doter- 





PROVIDENT Lyris A&- 
SURANOE Co., (1922) N. ZL. R. 718.-- $76 vii. 
"87 }~—An tmportant ques- 





ASSURAKCK 
96.—IR, 888ia 
--—-ANGQLO-PERBIAN OIL 
(MADRAS) ©. PANCHAPAKESA 


y, Navy & GENERA 








refer. ques 
th to 


ai queetiona of law.) 


refer the mattera in STOKES-STEPHE 
law were 
in an 
Motion refused 


tion must be 


the application 





.}—In an action forspecific 
un 


NauGHT, {1918} 2 Ww 
CAN, ” : 


ENGLISH AND EmprrE Dicrsst SuPPLEMENT. 


used in the contract; the meaning of those 
expressions in an contract would 
be perfectly familiar & would present no 


difficulty to the eer to whom the arties 
had agreed to er the decision of their 
disputes; the case was not one which 


involved a simple question of law, & pltfs. 
had not discharged the onus of showing that 
the dispute was one which ought not to be 
paterred to arbn., & the arbn. ought to 

roceed.—METROPOLITAN TUNNEL & LIo 

ORKsS v. LONDON ELEcTRIO Ry. Co., [1926] 
Ch. 371; 95 L. J. Ch. 246; 185 L. T. 35, 


379a. Matters in dispute including important con- 


380. 
383. 


391. 


394. 


400. 


stitutional question.} — ANG1.0O-NEWFOUND- 

sore DEVELOPMENT Co. v. R., No. 316a, 

ante. 

Add. Annotation :—Consd. Smith v. Martin, 

{1925} 1 K. B. 746. 

Add. Annotation :—As to (1) Refd. Metro- 
olitan Tunnel & Public Works v. L. Elec. 
y-., [1926] Ch. 371. 

Add. Annotation :—Refd. Metropolitan Tun- 

nel & Public Works v. L. Elec. Ry., [1926] 

Ch. 871. 

Add. Annotation :—Mentd. Metropolitan Tun- 

nel & Public Works v. L. Elec. Ry., [1926] 

Ch. 371. 

Add. Annotation :—Refd. Metropolitan Tun- 

ae & Public Works v. L. Elec. Ry., [1926] Ch. 


402a. Summons for discovery.|—A party to a 


408a. Granting 


the dispute going to ‘ 
the making of the contract was not | 
within the arbn. clause, & atay refured. 

—MoINnrosn v. LAYFLEL 1 
W. W. BR. 590.—CAN 


--—-On a motion by 
defta. to stay proceedingr & to refer 
the matters in dispute to arbn. :— 
: the matters in dispute were 
cue bal pela Clause. & quetion stitute 

sed.— v. ELFAST CORPN., 
{1918) 2 I. R. 305.—IR. 


‘ ~J— The ots. should be 
reluctant to permit an appeal to them 
ed one of the L tpi 


es to an agreement 
ions tha 


t may arise 
@ domestic 
rather than the ordinary cts., when the 
agrecment is couched in tide terms,— 
L Co. « Mce- 
WwW. R. 124,— 


PART I. SECT. 10, SUB-SECT. 7. 


sl. Aficr appearance.}—An applica- 
made after appearance, 

& where Supearance be no remulsite 
may made at an 
a fore taking any other step 1a 


© proceedings.— N, ETO. 
ORNSBPIN, (1921) V. L. R. 6438.—AUS. 


D, [1919] 


written contract containing an agreement to 
refer disputes to arbn. was sued for breach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pitfs. in the action took out a summons for 
discovery. Deft. asked for discovery also, 
& an order for mutual discovery was made. 
He then became aware of the agreement to 
refer & applied for a stay of proceedings in 
the action :—Held: he had taken a step in 
the-proceedings within the Act of 1889, s. 4, 
& therefore was not entitled to a stay.— 
PARKER, GAINES & Co. v. TURPIN, [1918] 1 
K. B. 358; 87 L. J. K. B. 357; 118 L. T. 
346; 62 Sol. Jo. 331, D.C. 


of filat—Petition of right.J— 





ei. -}+-The coh PN ree for a 
stay is too late if made after delivery 
of tho defence.—BRAaND v. NATIONAL 
LIFR URANCE Co, OF OANADA, 
[1918] 3 W. W. R. 858.-—CAN. 


fi. ——.-An application for stay 
of proceedings before deft. has filed 
his written statement or taken any 
other step in the suit docs not con- 
a step in the pro- 
Arbn. Act, 8. 19, 60 
as to operate as a bar.—JOYLALL & Co. 
». GOPIRAM Buotica (1920), I. L. R. 
47 Calc. 611.—IND. 


396i. Security fur  costs.]—Defts. 
were held to be precluded from moving 
for an order staying proceedings in an 
action, by having previously issued & 
served an order for security for costa.— 
HEISTEIN & Sons v. POLSON pox 
ool LTp., {1920] 46 O. L. R. 385.— 


forum 


3981. Summons for ditrections.}— 
on a summons for directions 
takos objection, this is a ‘‘ step tn the 
action ’’ & prevents him applying for 
ea stay of the action, although he may 
say at the time he intends to apply 
for a stay.—BUCKLEY v. QUEEN IN- 
vw. — - 1g {1923} 3 dD. L. R. 163.— 





ANGLO-NEWFOUNDLAND DEVELOPMENT Co. 
v. R., No. 316a, ante. 


410. Add. Annotation :—Mentd. Metropolitan Tun- 
at & Public Works v. L. Elec. Ry., [1926] Ch, 


413. Add. Annotation :—Mentd. Prosperity v. 
Lioyds Batik (1923), 39 T. L. R. 872. 4 


418. Add. Annotations :-—Mentd. Hogarth Shipping 
gee rena hay Sr Sa A rina [1917] 2 

-B. ; No ipping Co. v. Rank (1926), 

43 T. L. R. 82. lle 


420. Add. Annotation :—Mentd. Blackburn Bobbin 
Co. v. Allen, [1918] 1 K. B. 540. 


442, Add. Annotation :—Mentd. Samuel v. Dumas, 
{1924] A. O. 431. 


503. Add. Annotation :—Refd. Re Cogstad & New- 
sum, [1921] 1 K. B. 87. 


521. Add. Annotations :—Mentd. Hogarth Shipping 
Co. v. Blyth, Greene, Jourdain, [1917] 2 
K. B. 534; North Shipping Co. v. Rank (1926), 
43 T. L. R. 82. 


565. After this case, following ‘‘ D. By Lunacy.— 
See case infra,’ add as follows :-— 


Vol. If.—Arbitration. Cases 408a—630a. 


E. Other Cases. 


565a. Frustration of adventure—Charterparty con- 

taining arbitration clause.|—Resps. agreed 
to place their steamship at the disposal of 
applits. on Mar. 1, 1917, & applts. agreed to 
employ her on specified terms for ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which all disputes arising out of the con- 
tract were submitted to arbn. ‘The ship was 
requisitioned by the Govt. before Mar. 1, 
1917, & was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, & they brought an action 
upon the award :—Held: there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., & 
the contract being exccutory the arbitrator 
had not jurisdiction.—Hirvi MuLJI v. CHEONG 
YuE 8.S. Co., [1926] A. 0.497; 95 L. J. P.C. 
121; 134 L. T. 737; 42 T. L. RR. 850; Sl 
Com. Cas. 199; 17 Asp. M. L. C. 8, P. C. 

Anhaiow: ~ Distd. De La Giardo v. Worsnop (1927), 96 L. J. 


Part Il——The Arbitrators and Umpire. 


582. Add. Annotation: — Mentd. Macaulay v. 
agree oe Co. of New York (1927), 44 


627. After this case insert, ‘‘ See, now, Administra- 
tion of Justice Act, 1920 (c. 81), s. 16.” 
629. Add. Annotation:—As to (3) Distd. Re 
Bjornstad & Ouse Shipping Co., [1924] 2 
K. B. 673. 
Discretion of court to refuse to appoint 
except upon terms.]— On an application 
under the Act of 1889, s. 5, to appoint an 
arbitrator the ct. has a discretion & may 
Mm & proper case refuse to make an appoint- 
ment except upon terms. 

A contract between British shipbuilders & 
foreign shipowners for the building & pur- 
chase of certain ships contained a clause 
referring disputes & differences to the de- 
cision of a single arbitrator in accordance 
with the Arbn. Act. Disputes having arisen 
the foreign firm duly gave notice to the British 
shipbuilders to appoint an arbitrator, &, on 
their refusal to do so, applied to the ct. under 
sect. 5 of the Act to appoint an arbitrator :— 
Held: in the case of an application for arbn. 


629a. 





PART Ul. SECT. 12, SUB-SECT. 2. 

441 i. Powers & duty of court.}—An 
arbn. as to the value of property 
became abortive because of the failure 


PART I. SECT. 1, SUB-SECT. 2.——A. 

n. Add as follows :—Reved. sub nom. 
INVERNESS RY. & CoAL Co. v. MCISAAC 
(1905), 37 8. C. R. 134 


by a foreigner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
to or refusing the application, & in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 
security for the costs of the proceedings, to 
the granting of the application.—He BJonNn- 
sTap & OUSE SHIPPING Oo., [1924] 2 K. L. 
678 ; sub nom. BJORNSTAD v. OUSE SHIPPING 
Co., 93 L. J. K. B. 977; 131 L. T. 663; 40 
T. L. R. 636; 68 Sol. Jo. 754; 30 Com. Cas. 
14, O. A. 

Add. Annotatiun :—Folld. Richardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121. 


-|—A contract for the sale 
of goods was entered into between B, the 
seller, & R., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign 
firm & R., who said they had merely acted 
as agents for that firm, claimed to have thx 
dispute as to the quality of the goods sub 


630. 


630a. 











above Act on the refusal of the mum 
cipality to appoint its arbitrator 
refu on th» ground of lack of juris 
diction.—GoOLp v. SOUTH VANCOUVLE, 


of the persons appointed to act as 
arbitrators to agree :—Held: it was 
the duty of the ct. in working out a 
contract which _ provided for such 
arbn. to receive evidence of such value 
& to decide the quoestion.—CaLGAaRY 
City v. BLow, [1925] 3 D. L. R. 1165; 
[1925] 3 W. W. R. 225.—CAN. 


PART I. SECT. 18, SUB-SECT. 1.—B. 

494 ii. ——— Submission by Crown in 
right of Dominion.}—Ontario Arbn. 
Act, s. 5, making a submission to arbn. 
irrevocable except by leave of the ct., 
does not apply to a submission by the 
Crown in right of the 


GAUTHTER 0. R. 
176; 40 D. L. R. 353.—CAN 





o i. Objection tu-—Whether main- 
tainable.}—Where an agreemont with 
an incorporated club provides that it 
shall be compensated for damage trom 
the acts which the agreement authorises 
the other party to perform, it is not 
open to such party to object that 
notice of the appointment, in pursuance 
of the agreement, of the club’s arbivra- 
tor is not properly signed.—Re WINNI- 
PEG GOLF CLUB v. HUTCHINGS (Man.) 

1188; [1926] 8 


(1926) 4D. L. 
. W. R. 443.—CAN. 
PART II. SECT. 1, SUB-SECT. 2.—B. 


re ——~— —=——,}—A motion to ap- 
point an arbitrator under s. 8 of the 


See, also, Vol. II., p. 409, cuse n. 


PART II. SECT. 1, SUB-SECT. 4. 


618 i. Z'ime for feaeetiate FG 
SYNnop oF HURON v. FERGUSON (L924), 
66 O. L. It. 161.—CAN. 


PART II. SECT. 1, SUB-SECT. 5. 


sm. Oriyinul nominee incapable of 
acting.]—-A party to an arbn. haa power 
1o appoint another arbitrator in place 
of a first who has rendered himself 
incapable of acting.—He WEILER 
BRoTuERS & Crry OF VICTORIA CORPN,. 
(1917), 24 B. C. R. 148.—CAN. 


Cases 630a— 836. 


PART II. SECT. 1, SUB-SECT. 6.— C. 
d(p. 408) i, —— Vancouver Inco 

tion Act.J)—SPENCER vr. Crry oF 

COUVER (1922), GR D. I 


_ d(p. 408) ii. —— 
tion.) —A Supreme Ct. Judge in appoint - 
Ine an arbitrator is acting as persona 
designaia, & hus no jurikdiction under 
8k. 133 (9) of the above Act to award 
costa.— Marit vo. Vancouver (CITY), 
[1917] 2 W. W. BR. 53.~ CAN. 


sn. Arbitrator incapable of aciing— 
Removal of residence to United States 


mitted to arbn. B., while willing to go to 
arbn. as between himself & R., refused to 
assent to an arbn. to which the foreign firm 
were partics, maintaining that he had sold 
to R. as principals. KR. & the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 
8. 5:—Held: it being in dispute whether 
there was a submission between B. on the 
one hand & HR. & the foreign firm on the 
other, there was no ‘ matter’’ pending in 
the High Ct. as between those parties; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice & procedure within R. 8. C. 
Ord. 64, r. 23, &, consequently, it lay not to 
the Ct of Appeal, but to the Div. Ct.— 
RIcHARDSONS & BrapLtey & Co. v. Brern- 
HARD, [1925] 2 K. B. 121; 94 L. J. K. B. 
601 3; 133 L. T. 234, D. C. 


633. Add. Annolaltion :—Mentd. Dibble v. Wilts 


& Somerset Farmers, [1923] 1 Ch. 342. 


639. 


686. 
696. 


704. 


701. 


798. 


794. 


Part IIl——-The 


816a. ——— Act of 1889, s. 2, Sched. IJ. (f)—Against 


Crown—-** Subject to any legal objection.’’|— 
(1) In an arbn. for the determination of 
disputes under a contract between the 
Shipping Controller on behalf of His Majesty 
& another party, the arbitrators or umpire 
have no jurisdiction under Sched. 1 (f ), in- 
corporated in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. (2) In Sched. 1 (f ). incorporated 
in sect. 2 of the above Act, the words “ subject 
to any legal objection ” apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire all books, 
ete... within their possession or power, but 
also the provision that the parties shall ‘‘ do 
all other things which ... the arbitrators or 
umpire may require.”— Re Societe LEs 

Riunis & SHppinag Con- 
TROLLER, [(1921]3 IN. B. 13 sub nom. Socite Tt 
Les AFFRIETEURS HruNis v. SHIPPING CON- 
TROLLER, 00 L. J. K. B. $123; 124 L. T. 727; 

TT. L. RR. 460, 1h. C. 


Annotation :—As to (2) Refd. Kursell v Timber Operators & 
Contractors, [1923] 2 K. B. 202. 


Discovery against the Crown generally, sec 
Discovery, Vol. XVIII., p. 60. 


817. Add. Annotations :-—Consd. Ie Soc. les Afiré- 


teurs Réunis & Shipping Controller, [1921] 
3K. B. 13 Kursell v. Timber Operators & 


ora” 
"AN? 
: 30 


residence to Buffalo, N 
~ 1a Re. 7472 oxpected to return :—Held : 
A: R. 382; (1922) 1 W. W. RR. 779,.— eens of a new arbitrator was 


817a. 


830. 


830a. 


ENGLISH AND Empire Di1GEst SUPPLEMENT. 


Add. Annotations: — Mentd. <A.-G for 
Manitoba v. Kelly, [1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. C. 395. 


Add. Annotation :—Mentd. Samuel v. Dumas, 
[1924] A. C. 481. : 


Add. Annotation :—Refd. Paterson v. Ardros- 
san Harbour Co. (1926), 19 B. W. (. C. 621. 


Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. HR. 684. 


Add. Annotation :—Refd. Boynton v. Richard- 
son (1924), 69 Sol. Jo. 107. 


Add. Annotation :-—Refd. Wisbech R. C. uv. 
Ward, [1927] 2 K. B. 556. 


Add. Annotations :—As to (1) Consd. Wisbech 
R D.C. v. Ward (1927), 91 J. P. 200. Refd. 
Brightman v. Tate, [1919] 1 K. B. 463. As 
to (2) Folld. Boynton v. Richardson (1924), 
69 Sol. Jo. 107. 


Hearing. 


Contractors, [1923]2 K. B. 202. Mentd. Light 
v. West, [1926] 2 K. B. 238. 

Power of arbitrator to order — Refer- 
ence by consent out of court.)—In a reference 
by consent out of ct. under the Act of 1889, 
the arbitrator has jurisdiction to order cither 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 ( f ) of the Act.—KURSELL v. TIMBER 
OPERATORS & Conrracrors, Irp., [1923] 
2K. B. 202; 92 L. J. K. B. 607; 129 L. T. 
21; 87)3.P.79; 39 T. 1. R. 419; 67 Sol. Jo. 
557; 28 Com. Cas. 376, D. C. 

Add. Annotation :—Refd. Ricketts v. Gurney 
(1819), 7 Price, 699. 

-|—On an application to the Ct. 
of Exch. on the same facts as set out in 
No. 830:—Held: the party was privileged 
during the journey, including his stay at 
Clifton, on the ground of the deviation being 
for a necessary purpose, & the delay no more 
than reasonable for the accomplishment of 
it.—RICKETTS v. GURNEY (1819), 7 Price, 
699; 1 Chit. 682; 146 B. R. 1106. 














Anatal ions :— Refd. Spencer v. Newton (1837), 1 Nev. & 
P. RK. B. 
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| 935. 


836. 


of America— Arbitration Act, 1909.}— 
Where an arbitrator had removed his 


818. Mentd. Sclby v. Hills (1832), 1 Moo. & S. 


Add. Annotations :—Refd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. C. 268; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 

Add. Annotation :—Consd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


the sum received by him in excess of 
the amount to which ho was cntitled.— 


Y., & was not CANADIAN NORTHERN Ry. Co. ov. 
the ep- OUSLEY, (1918) 2 W. W. R. 1005; 11 
Sask. L. R. 282; 42 D. L. R. 772.— 


ustifiecd as the first was “incapable CAN. 





Cosis ofapplica- 


128 


9] 3 W. W. R. 337; 


of acting ’’ within s. 7 of the above Act. 
—Re MceNavaut & SToOKKSs-STEPAKNS 
Oi Ca. (No. 2), {191 
43 Dd. L. R. 7.-—CAN 


PART Il. SECT. 5, SUB-SECT. 4. 

sp. Action for return of excesa paid | ner, the award made by him must bo 
—Fayment by one cheque to arbitrators | 
jointly— Form of judament.}—The judg- 
ment should be against each deft. fur ' 47 Cale. 951.-——IND. 


PART III. SECT. 2, SUB-SECT. 4. 

883 iii. — —}—There is no 
statutory rule that if an arbitrator pro- 
ceeds ex é without giving notice of 
his intention to proceed in that man- 





set aside.—UDAICHAND PANNA LALL 
v. DEBIBUX J oes (1920), I. L. RR. 


840. 


Add. Annotation: —Refd. R. wv. Sullivan, 
[1923] 1 K. B. 47; R. v. Harris, [1927] 2 
K. B. 587. 


841a. Whether entitled to act as advocate for party 


841b. 


862. 


874. 


888a. 


appointing him.|—An arbitrator appointed 
to act for one of the parties to a commercial 
dispute is not justified in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartially. Rorr 
v. British & FRENCH CHEMICAL MANTFAC- 
TURING Co. & GIBSON, [1918] 2 K. B. 677; 
871. J. K.B. 996; 119 L. T. 4386; 34T. LR. 
485; 62 Sol. Jo. 620, C. A. 

J—FRENCH GOVERNMENT v. TSURU- 
SHIMA Maru (OWNERS), No. 1022a, post. 
Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply +. Kwik-Iloo-Tong Trading 
Soc. (1922), 38 T. L. R. 684 

Agreement to dispense with 
notice.|— FRENCH GOVERNMENT v. T'suRU- 
SHIMA Maru (OWNERS), No. 1022a, post. 











906. .idd. .1nnolations :--As to (1) Apprvd. & 
Folld. Oppenheim v. Mahomed Haneef, 
1922] 1 A. C. 482. Refd. Scrimaglio v. 
Thornett & Fehr (1924), 131 LL. IT. 174. 


939. 


941. 


943. 


949a. 


«ls to (2) Apprvd. & Folld. Oppenheim v. 
Mahomed Taneef, [1922] 1 A. C0. 482. Refd. 
Sernnaglio v. Thornett & Fehr (1924), 131 
1. 'T. 174. 

Add. Annotation :— Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. 1. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-lUoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

Add. Annotation ;—Refd. Royal Commission 
on Sugar Supply v. NKwik-Hoo-Tong Trading 
Soc. (1922), 38 'T. L. R. 684. 

- -.j— An arbitrator appointed under 
Agricultural Iloldings Act, 1908 (c. 28), for 
the purpose of determining claims & com- 
pensation payable in respect of (iter alia) 
certain fixtures, hay & straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay & straw sold off & warned 
the parties that if it was not supplied 
promptly he would have to hold another 
sitting. After an interval of less than a 
fortnight he gave further notice that he would 
go to the farms on a specified date ‘‘ to value 
the hay & straw & to receive an account of 
the hay & straw removed.”’ The tenant not 


949b. 


949c. 


952. 
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having such an account ready & thinking that 
the only question to be dealt with was a 
valuation of the stacks of hay & straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out & give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay & straw 
removed. Immediately afterwards he closed 
the hearing & made an award in which he 
dealt with the claim for hay & straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, & was 
taken in the presence only of the landlord’s 
representative. Le did not deal with the 
question of the tixtures, but purported to 
reserve power to deal with them, if required : 
Held: the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in taking evidence in the absence of, & 
without previous notice to, the tenant.—— 
Re O’Conor & Wurrnaw’s ARBITRATION 
(1919), 88 L. J. K. BK. 1242, C. A. 
-J—In an arbn. between sellers & buyer 
arising out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of cach of the 
parties in the absence of the other. No 
objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to set. 
it aside :—Held: the award must be set 
aside, as the arbitrators bad acted = im- 
properly in hearing the evidence on behalf 
of onc party in the absence of the other.— 
RAMSDEN (W.) & Co. v. JACOBS, [1022] 1 
K. B. 640; 91 L. J. K. B. 4325 126 LL, 7. 
409; 26 Com. Cas. 287, D. C. 
Evidence immaterial.|--—I1t in miis- 
conduct which may Justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the partics, even though the 
evidence so received ig immaterial, 1 makes 
no difference tnat the arbitrators could not 
properly have made any other award than 
that which they did make, & it is quite im- 
materinl whether the evidence wrongly 
admitted helped the arbitrators tu a right 
conclusion or a wrong conclusion, & the ct. 
cannot inquire to what extent their minds 
were aftected by such evidence.-- Roya. 
COMMISSION ON SuGaAh Supply v. KwWib- 
Lioo-Tona Trapina Society (1922), 38 
T. L. RR. 684, D.C. 3) subsequent roceedings, 
sub nom. K&vik-Hoo-TonGg TRADING SOCIETY 
ve Royan COMMISSION ON SUGAR SUPPLY 
(1923), 120 L. T. 500. 
Add. Annotation :-—Refd. Royal Commission 








i. -J—An arbitrator can- 
not decide the caso submitted to him 
on his own knowledge & without 
taking evidence, unless the terms of the 
reference especially permit him to do 
80.—LACHMI NARKAIN wt. SHEONATH 
TONDE (1919), I. L. R. 42 All. 185.— 








Pi. --—-. In an agricultural 
reference when the general question 
submitted was a matter depending 
upon opinion :—Jield: the overaman, 
himself a farmer & skilled valuer, was 
able to form a just & conscientious 
opinion without the necessity of hear- 
ing evidence.—IF'LETCHER vt. ROBERT- 
SON Seeks 56 Se. L. R. 305; 
“ * | T. 260.—SCOT. 





JS. 


L119} 


PART III. SECT. 2, SUB-SECT. 8.- B. 


938 v. --—-.J—An award was set 
aside for the taking of evidence by the 
arbitrator in the absence of the other 
arbitrators & of one of the parties.— 
Re SNIDEK & MILLER’B ARBITRATION, 
(1924) 4D. L. R. 318; 3 W. W.R 
226.—CAN. 


938 vi. -}—-One of the parties 
to an arbn. sought reduction of the 
arbiter’s award on the ground vhat 
the arbiter had examined witnesses 
without that party being present or 
being represented :—Jield: as the 
arbiter had decided the question in 
that party’s favour, he hac suffercd 
no injustice, & reduction refused.— 
BLACK vw WILLTAMA & Co (CWISBHAW) 





Lirp., [1924] 5. GC. (I. a.) 28 —SCoT. 


938 vii. ~]—~Av arbitrator heard 
evidence from one party in the absonce 
of his opponent, & also took cvidence 
in the absence of both purtich Tho 
award was consequently set aside by 
the ct.—Burns v. BURNE (1922), 43 
N. L. lh. 461.—S. AF. 


938 viii. —— Py umpore,J—Arbitra- 
tors having difiered, the matter was 
submitted to am umpire, who made 
inquiries in the absence of deft., but 
denied that he had recorded any evi- 
dence at the tame '—Jicld: in making 
these inquirics the umpire was guilty 
£ misconduct.— ABDI L HAwiID v. Mu- 
HAMMAD AEA\L (1927), I. L. RR. 
Lith, 329. 7 





Cases 952—1039a. 


055. 


956. 


960. 


964, 


969. 


on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-lloo-Tong Trading 
Soc. (1922), 38 qr: i. R. 684. 

Add. Annotation :—Refd. Roya) Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Boc. (1922), 38 T. L. BR. 684. 

Add. Annoiation :—Refd. Royal Commission 
on Sugar Sia a a. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. It. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. I. R. 684. 

Add. Annotution :—Folld. Caven v. Canadian 
Ky. (1025), 188 L. I. 774. 


1000. Add. Annotation :—Refd. Kursell v. Timber 


1022a. 


Operators & Contractors, [1923] 2 K. B. 202. 


-]—In commercial arbns. 
the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel, the arbitrators 
present the evidence & arguments to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties made his award 
on the case as presented by the arbitrators. 
On a motion to set aside the award on the 
‘round of misconduct by the umpire : — 

eld: there was uo evidence of misconduct 
by the umpire, & the motion failed. 

In arbn. proceedings prima facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing, 
& the only way in which the rule can be 
departed from is by agreement, & the ct. 
would give effect to their agreement (ATKIN, 
l.J.).— TRENCH GOVERNMENT v. Tsukv- 
ae Maru (OwnerRS) (1921), 37 T. 1. R. 

01, C. A. 











atnaiotalion :—Refd. Rourgeois +r. Weddell, [1924] 1 K. B. 
a ). 


1028a. Right to call arbitrator as witness.j]—A 


959 v. 
aside because, in considering the same 


dispute arose between the buyer & sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to peg ee & report upon the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as ‘hi 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was 
referred to an umpire, & the buyer then 
proposed to call K. as a Witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on the gencral principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. A perdi ce :—Held: as 
it was a commercial arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 
as arbitrator.—-BOURGEOIS v. WEDDELL & 
Co., (1024) | K. B. 539; 93 L. J. K. B. 282; 





J—An award was set 


(1922), 43 N. L. R. 


after the heariug, an arbitrator, in the 


absence of & without notice to the 
artioa, interviowed & got information 
rom one who had been a witnoss on 
the hearing.—lI?e YUKON 


& M 


both 


onEAU, (1921) 1 W. W. R. 760: 
57 p. L. R. 329.—CAN. 

959 vi. 
had taken ovidence [n the abse 


GoLp Co alterna 





.-—Where the arbitrator 
neo of 
award 


parties :+—-Held: the 


ENGLISH AND Empire Digest SUPPLEMENT. 


130 L. T. 685; 40 T. L. R. 261; 68 Sol. Jo. 
421; 20 Com. Cas. 152; 88 J. P. Jo. 25, D.C. 


1084. Add. Annotation :—Refd. Re Cogstad & 


Newsum, [1921] 1 K. B. 87. 


1085. Add. Annotation :—Refd. Czarnikow v. Roth, 


Schmidt (1922), 127 L. T. 824. 


1086. Add. Annotation :—Refd. Czarnikow v. Roth, 


1036a. 


Schmidt (1922), 127 L. T. 824. 


.J}—A contract for the sale 
of sugar provided that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required that all members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assocn.; & by r. 19: ‘‘ Neither buyer, seller, 
trustee in bkpcy., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising in the 
reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.’’ A dispute between the buyers & 
sellers was referred to the arbn. of the 
council. ‘he buyers requested the arbitra- 
tors either to state their award in the form of 
a& special case under the Act of 1889, s. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
é& made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing :—Held: r. 19 & 
the agreement embodying it were contrary 
to public policy & invalid, as involving an 
ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, & the award must 
be set aside.——CZARNIKOW v. ROTH, SCHMIDT 
& Co., [1922)2 K. B. 478; 92 L. J. K. B. 81; 
127 L. T. 824; 38 T. L. R. 797; 28 Com. 
Cas. 29, O. A. «+ 











1087. Add. Annotations :—Refd. Buerger v. Bar- 


nett (1919), 89 L. J. K. B. 161; Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. 


10389. Add. Annotations :—Mentd. Cornelius v. 


1039a. 


should be set aside.—B 


130 


URNS v0. BURNE 
461.—S. AF. 


PART III. SECT. 2, SUB-SECT, 8.—C. 


e6s8 x. S. BP. LATHAM 
FIBRES, 
» lL. R. 427.—AUS. 


PART III. SECT. 3, SUB-SECT. 1. 


1084 v. —— Arbttration Act, R. S. O. 
1914 (c. 65).}—A case may be stated 


LTp., 


Phillips, [1018] A. ©. 199; 
Daniel, [1924] 1 K. B. 138. 


Well-defined question of law must be 
formulated.j—An arbitrator should not state 
@ special case except upon some well-defined 
questions of law & should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
opinion of the ct. on any questions of law 


Anderson v. 





it rast arbitrators under s. 29 of the 
above Act.—Re Toronto GENERAL 
TRUSTS CORPN. & McCCONKBY (19018), 
410. L. R. 3143; 13 O. W.N. 281,—< 


m i. ——.}—-A oase stated by arbi- 
trators, under Arbn. Act, R. 8. O., 
1914 (o. 65), 8. 22, for tho determination 
of the ot., is now to be heard by a judge 
in the Weekly Ct.—He MOGONKEY'S 
ARBITRATION (1918), 42 O. L. R. 380; 
140 W. N. 31 4 43 Dd. lL. R. 732.—OAN, 


vw. FosTER’s 
(1926) 


involved.— WILLIAMS v. MANISSALIAN FRERES 
(1923), 29 Com. Cas. 42, C. A. 

1043. Add. Annotation :—Mentd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1047. Add. Annotation :—Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 

1049. Add. Citation :—On appeal, [1914] 1 Ch. 
800, C. A. 
Add. Annotations :—Mentd. R. v. Bedfordshire 
County Council, #2 p. Sear, [1920] 2 K. B. 465 ; 
Morris v. Harris, [1927] A. C 252 


eas 

1051a. Application to stay proceedings — 
Until security for costs given.]—The Covt. of 
an independent State made with a co. a 
contract gontaining an arbn. clause. An 
arbn. toate place & was divided into two 
arts, the first being as to whether the Govt. 
ad committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co. & the 
Govt. was ordered to pay costs. The second 
part of the arbn. as to the amount of damage 
then began, & when the evidence had been 
closed the Govt. asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused todoso. The Govt. 
then issued a summons asking that the 
arbitrator might be ordered to state a casc, 
& thereupon the co., applied that all further 
proceedings might be stayed until the Govt. 
(1) had paid the costs which 1t had deen 
ordered to pay, & (2) had given security to 
answer the costs of the matter & of the 
arbn. :—Held: so far as concerned the 
summons for a case tu be stated the Govt. 
was in the position of a pltf., & it could not 
rely on its forcign sovereignty, & being out 
of the jurisdiction must give security for the 
costs of the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons.—Dvurr 
DEVELOPMENT Co., Lrp. v. MKELANTAN 
GOVERNMENT (1925), 41 ‘I. L. RR. 3753; sub 
nom. Re Durr DEVELOPMENT Co., Lrp. & 

KELANTAN GOVERNMENT, 60 S. Jo. 491. 


1058. Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government (1925), 
41 T. L. R. 375. Refd. Northwood v. L. C. ©. 
(1927), 187 L. T. 49. Mentd. Manbre Saccha- 
rine Co. v. Corn Products Co., [1919] 1 K. B. 
198; Cogstad v. Newsum, [1927] 2 A. CO. 528. 


1054. Add. Annotation :—Refd. Coystad v. New- 
sum, [1921] 2 A. C. 528, 


1055. Add. Annotations ;—As to (1) Consd. Cogstad 
v. Newsum, [1921] 2 A. C. 628. Ae to (2) 
Refd. Cogstad v. Newsum, [1921] 2 A. O. 628. 


1056. Add. Annotations :—Consd. Northwood v. 
L. C. C. (1927), 137 L. T. 49. Refd. Manbre 
Saccharine Co. v. Corn Products Co., [1919] 
1 K. B. 198; Cogstad v. Newsuim, [1921] 2 
A. C. 528; Duff Development Oo. v. Kelantan 
Government (1925), 41 T. L. R. 375. 


1057. Add. Annotations :—Consd. Cogstad v. New- 
sum, [1921] 2 A. C. 628. Refd. Larrinaga- 
v. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 


1058a. —— —— —— -——.]—A special case 
stated by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889, s. 19, or 
s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, & no appeal lies to the Ct. of Appeal 
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from the decision of the High Ct. upon the 
special case; but if he makes his award 
finally, & retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
& an appeal lies from the decision of the ct. 

By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors &, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ct. a special case in which he sct out the 
facts, decided that there had been a breach 
of the charterparty, & assessed damages for 
the breach. The award concluded with 
these words: ‘' The question for the opinion 
of the ct. is whether upon the true construc- 
tion of the charterparty & the facts stated 
by me the decisions at which | have arrived 
are correct in law. Ti they be correct my 
award is to stand, but if incorrect in any 
particulars 1 desire that the award may be 
referred back to me for reassessment of tho 
damayes due in accordance with the decision 
of the ct.’?:—Held: this was not a final 
award; the case was, therefore, stated under 
sect. 19 & no epee lay to the Ct. of Appeal. 
—Coasrap (0. T.) & Co. v. NEwsum (LL ), 
Sons & Co., [1921)2 A.0.528 90L. J. 8. BL. 
1203; So J. P. 263; 37 T. L. RR. 905; 19 
L. G. BR. 5813; 27 Com. Cas. 113 sub nom. 
Re Cocstap (0. T.) & Co. & Nrewaum (1i.), 
Sons & Co., Lrp., 126 L. T. 65; 15 Asp. 
M. J. C. 369, H. L.; affg. S.C. sub nom. Re 
Coastap & Co. & NrwsuM, Sons & CO., 
[1921] 1 K. 1. 87, CO. A.3 previous proceedings, 
sub nom. LORD (OWNEKS) v. NEWSUM, SONS 
& Co., Lrn., [1920] 1 K. B. 846. 

Annotation :—Expld. Distd. Lariinuga v. Soc Franco- 
Americaine des Phosphates de Medulla (1922), 92 
L. J. K. TS. 45. 

1059. Add. Annotations :—-Consd. He Wulf & 
Dreyfus (1917), 117 L. 'T. 588; Re Cogstad 
& Neowsum, [1921] 1 K. B. 87; A.-G. for 
Manitoba v. Kolly, [1922] 1 A. (C. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. O. 396. Refd. Re Olympia 
Oil & Cake (Co. & MacAndrew Moreland, 
[1918} 2 K. B. 771; He Parsons & Brixham 
Fishing Smack Insce. Soc. (1918), 62 Sol. Jo. 
384 ; estacott v. Llahn, [1918] 1 Kk. B. 
495; Champsey Bhara v. Jivraj Balloo 
Spinning & Weaving UCo., [1923] A. C. 480; 
Northwood v L. (. C. (1927), 137 LT. 49; 
Roberts v Anglo-Saxon Insce Assoen (1927), 
v6 L. J. K. L. 690. Mentd. Lill v. Showell 
(1918),87 L. J. K B.1106; Payzu v. Saunders, 
[1919}2 K. B. 581. 


1062. Add. Annotation :—Mentd. Harnett v. Bond, 
{[1924] 2 K. B. 617. 


1067. Add. Annolations:-——As to (1) Refd. Lar- 
riuaga v. Soc. Franco-Americaine des Phos- 
hates de Medulla (192%), 02 L. J. KO 45. 
fencrally, Mentd. Metropolitan Water Board 

v. ingston Union - Com., [1925] 

2 K. B. 509. 


1067a. Finality—Request to court to vary if award 
wrong in law.]— Disputes which had arisen 
under a charterparty were referred to arbn. 
& the arbitrator made his award in the form 
of a special case in which, after setting out 
the facts, & holding that the owners had 
committed a breach of the charterparty, he 
made an award in favour oi the charterers & 
assessed the damayes & costs pee ne by the 
owners to the charterers. he case pro- 
ceeded as follows: ‘‘ The question for the 
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opinion of the ct. is whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be bilaies iB. = 
law then I request that the ct. shall va 
award as in their discretion they may hink 
fit, both as to the damages & as to the costs 
. except that if the ct. shall only vary my 

award on the subject of the amount of the 
damages, my discretion as to the costs of the 
reference & the costs of my award shall 
stand ”’ :—/cld: the award was a compicte 
& final award under sect. 7 of the Act of 
1889.— LAKRINAGA & Co. v. SOCIETE FRANCO- 
AMERICAINIS DES PHOSPHATES DE MEDULLA 
(1922), 02 I. Jo K. B. 455 27 Com. Cag. 160. 

Annotation Mentd. Huji Mulji v. Cheung Yue S&.S. Cu., 

M926) A © 497 

1070. or ‘* Burden of proof on party disputing 
award ”? read ‘* Right to begin Burden of 
proof on party disputing award.’’ 


Kor §° 


rt 


93 Pigs 


1071. read ‘* 


1071a. Award in alternative form— Party 
claiming damages entitled to begin.|— Parnrick 
A Go. e. Riu sso-Brinisn GRAIN JEXporr Co., 
rp. (1927), 48 TM E.R. W224. 

etdd. Annotation :- Mentd. Graigola Merthy3 
Co. v. Swansea Corpn. (1927), 71 So. Jo. GSI. 
1075. Add. Annotations :-—Mentd, County Hotel 


1073. 





ENGLISH AND EmprreE Dicest SUPPLEMENT. 


& Wine Co. v. L. & N. W. Ry. (1918), 17 
L. G. R. 274; S. E. Ry. v. Cooper, [1924] 
1 Ch. 211; Birkdale District Electric Supply 
Co. v. Southport Corpn., [1926] A. C. 365. 


Add. Annotation :—Refd. He Cogstad & 
Newsum, [1921] 1 K. B. 87. 


1088. Add. Annotation :—Refd. Ruf v. Pauwels, 
[1919] 1K. B. 660. 


1083a. Act of 1889, s. 7—Appeal lies to Court of 
Appeal.]—CoastTap (C. T.) & Co. v. NEwsum 
(H.), Sons & Co., No. 1058a, ante. 


1083b. Loss of right to appeal—Acceptance of 
award.|—In an arbn. concerning a contract 
of sale of goods the umpire stated a special 
case in which he made three @fferent awards, 
leaving the ct. to decide which was right. 
The judge having decided that the first 
award was right, applts. demanded & ob- 
tained payment of the amount of that award 
& gave a receipt therefor. They then 
appealed from the decision of the judge & 
contended that the second award was the 
right one:—eld: having demanded & 
accepted payment under the first award 
applts. were precluded from contending that 
it was wrong.—DEXTERS, LrpD. v. H1iLL CREST 
OIL Co. (BRADFORD), [1926} 1K. B. 348; 95 
L. J. K. B. 386; 144 L. T. 404; 42 T. L. R. 
212; $1 Com. Cas. 161, C. A 


1082. 


Part IV.-—The Award. 


1086. Add. Annotations :--Mentd. A.-G. for Mani- 
toba v. Kelly, [1022] 1 A. C. 268; Larrinaga | 
v Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. 13.453 Rocking- 
hamn Sisters of Charity vr. R., [1022] 2 A. C. | 
31h. 

1107a. —-— Award signed by all three as arbitra- 
tors.|—Under a submirsion to arbn each of 
the two parties could appoint an arbitrator, 
& the arbitrators could appoint an umpire. | 
The parties duly appointed arbitrators & the 
arbitrators appointed an umpire. An award ' 
was then made & was signed by these three | 
persons, Who added to their signatures the 
word “ arbitrators’? :— Held: the third per- 
600 Who signed the award was properly 
appointed as uuipire, he acted as umpire, & 
he really intended to sign as umpire, & the fact 
that he signed as arbitrator was only a matter 
to require a purely formal amendment.— 
Benanu & Co. v. PRopuce Broxers Co.,. 


PART IV. SECT. 2 


k i. Majortty award valid— 
Alberta Insurance Act, B.S. AL, 1922 


' valid - Be 








NATIONAL 
igs NICIPAL DisTRicT OF VALE, 328s} 
I. ht. 449, —CAN. 


Lrp. (1021). 37 T. L. R. 609 5 07 appeal, 37 
T. L. RR. 851, O. A. 


1152a., Existence of written contract—Signa- 
ture by one party only -|—To constitute a 
contract in writing it is not necessary that 
such contract should be signed by both 
parties, & the recital in an award of the exist- 
ence of a contract in writing between the 
partics when in fact the contract has been 
sizned by one of them only does not con- 
stitute an error in law on the face of the 
award sufficient to justify the ct. in setting 
it aside.—lRtur (T. A.) & Co. v. PAUWELS, 
(1919)1] K. B. 660; 88 L. J. K. B. 674; 121 
lL. T. 363 83 J. P. 150; 35 T. L. R. 322; 
63 Sol. Jo. 372, CG. A 





1165. Add. Annotations :—Mentd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. C. 268; Larrinaga 
v. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45; Rocking- 


Trust Co. & stip, (1924) 3 D L. R. T7063 3 


W. W. KO 16.--CAN. 





(ec 171).)—-On a submission to an arbn. 1106 ia. —-—.}—Held : PART IV. SECT. & 

of three persons under statutory con- | ing —Misrmrs & McDoveal  t. 1125 x. -}—An_ award made 
dition No. 22 in Sched. C to Che above | Srppurx, STRPHEN 1». MaSTERS & | UPON av arbn. ‘under Municipal Act is 
Act, to determing the amount of loss, | McCDOUUCGALL, [1925] 1D. L. R. 64: publisher when notice thereof is given 
the decision of a majority of the 493.—CAN. y the arbitrators to the municipality. 


[1925] 3 W. WLR. 


bitrators is) binding.— GLasaow Un. 
arbitrators is) binding. iLASGQOW TIN 4409 Wiis 


DERWRILFRS t SMITH, ee dD. RR. 





arbitrators did not meet together & 


invalid. — HARRISON t. 


—Re Swrinsson & MUNICIPALITY OF 
CHARL ESW OOD, {[1917) 1 W. R. 
293: 27 Man. L. R. 234.—CAN, 


PART IV. SECT. 8, SUB-SECT. 2.—A. 

1161 xi. .}+—-The umpire is 
bound by the terme of the su repairer 
& be cannot make an award not wi 


{ 

}| 
bind- 
.}—Where the 


the 





L. R. 195; 


~J—RYE Farm 


801; [2d] 5.C KR. g NN 
1.0. R. 187: 1 We Ww 2.1565: 20 | sign the formal document in the 
Alta. L. R. 114.—CAN presence of cach other :-— Semble : 
wi, --—  ——- ———.] Meld >the | Gward | was > 
award was valid.—Re BaLpwin & io we a: tas 1 
WIALLINd RA, eee 1b bL. Re 11T7; N. —CAN. 
06 O. L R. 206.- CAN 
1100 v. ——— .dward Ww one. )—~Tiela : 


1109 ix. —— 
Co. t. BRITISH OaK INSURANCE Co, 59 


thin 
its scope.— PORTER t. PORTER (1921), 
1.L. T. 206.—IR. 
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ham Sisters.of Charity v. R., [1922] 2 A.C. 


315. 


1172. Add. Annotation :—Mentd. Cayzer, Irvine 
v. Board of Trade (1926), 95 L. J. K. B. 1054. 

1182. Add. Annotation :-—Refd. Re Rubel Bronze 
& Metal Co. & Vos, [1918] 1 K. B. 315. 


1187. Add. Annotations :—Consd. Hirji Mulji r. 
Cheong Yue S.S. Co., [1926] A.C. 497. Mentd. 
Corn Products 


Manbre Saccharine Co. 


McHuen, [1921] 1 K. B. 


405. 


[1925] 1 K. B. 720. 


1281. Add. Annotation : —Mentd. Royal Commis- 
sion on Sugar Supply v. Kwik-Hoo-Tong 
Trading Soc. (1922), 38 T. L. It. 681. 

1288. Add. Annotation :—Refd. Weber v. Birkett, 


[1925] 1 K. B. 720. 
1291. Add. Citation: 7 Mod 


1357a. —— J COGsTAD 





1357b. 
FrRANCO-AMERICAINE 
MEDULLA, No 1067a, ante. 





1361. Add. Citations :- SS li J. 


LL. T. 553; 83 5. BP. 9. 


sidd. Annotation :- -Refd. Re Hiscel & Mann 
& Cook, [1919] 2 Kk. B. 481. 
1361a. —-—— ---—.]—- Arbitrators made their award 


PART IV. SECT. 8, SUB-SECT. 2.—B. 


si. j—Teld: the arbitrators 
had no power to include in thor award 
interest on the amount found to be the 
value of the property from the date 
of tuking possession.—Torowro City 
CoRPN. vo. TORONTO RY. Corpn,, [1925] 
A.C. 177, P. C.—CAN. 

sa. Reference of “accuracy”? & 
“justice? of accmrints.}—Held: the 
arbitrator was appointed to adjust the 
accounts between the parties on a fair 
& equitable basis, & had a discretion 
whother any interest should be allowed 
to either party, & in the exercise of that 
discretion was not bound to apply any 
rule of law.—-FISHER v. Matson & Co., 
Matson & Co. v. Fisner, [1918] 
N. Z. L. R. 1.—-N.Z. 





PART IV. SECT. 8, SUB-SECT. 2.-—-C. 


11865 ii. Award dismissing claum 
for shori delivery.}—Held + words ‘ any 
claim or dispute arising in connection 
with this contract ’’ in the arbn. cluuse 
included a cluim for short delivery of 
goods.—GHAMAND! LAL-NARAIN Das 
v. CHURANIIT LAL-POKTIAR MAL (1923), 
I L. RK. 4 Lah. 168.—IND. 

1188 i. Submission of any question 
arising under contract—Award giving 
damages for non-delivery.}—Where a 
contract provided for a reference to 
arbn. of any question arising under it: 
—Held: the proper conclusion upon 
the evidence was that the parties, by 
their course of conduct before the 
urbitrators, established that the ques- 
tion as to the damages was a matter 
in aipute & a subject of the reference. 
—Re BEAVER Woop FIBRE Co., LTb., 





Vv. 
Co., [1919] 1 K. B. 198; 


139 ; 
Manitoba v. Kelly, [1022] 1 A. CO. 268. 
1188. Add. Annotations :-—Refd. 
Crispin (1920), 124 L. T. 124; Sheik Moham 
mad Habib Ullah v. Bird (1921), 37 T. L. R. 
Mentd. Montevideo Gas & Drydock 
Co. v. Clan Line Steamers (1921), 37 T. L. Ht. 
5445; Taylor v. Bank of Athens, Pinnock v. | 
Bank of Athens (1922), 128 L. 'T. 795. | 
1263. Add. Annotation :—Refd. Weber v. Birkett. | 
| 


Rep. ap beds 
1807. Add. Annotation : - Mentd. 
Peters, Rushton, [1919] 1 K. B. 4901. 
(C. 
NewsuM (F1.) Sons & Co., No. 1058a, ante. 
——.] —LARRINAGA & Co. ov Soctenis 


Vol. II.—Arbitration. 


Held: 


~~ ee 


Clark v. Cox, 
A.-G. for 


Tebeaupin v. 


1415a. 





1439. Add. 


Re Boks & 


TT.) & Co. oe. 


DES PHOSPHATES DE 
1497. Add. Annotation: 
KK. B. 2273 119 


Paciie Ry. 

& AMERICAN FoREST PRODUCTS 

Corepn., [1920] 47 O;. Le RR. S803) 54 

Dp. L. KR. 672; 18 Of. W. N. 28L.— 
CAN. 

PART IV. SECT. 8, SUB-SECT. 2.—G. 

g(p.479)i. —-- Valuation to be firedas 


tn open market— Absence of any market.) 
—CANADIAN PACIFIC RY. Co. v. WINDE- 
BANK, [1917] 3 W. W. RR. 99.—CAN. 

qi. J—The points for decision 
on uw kubmission to arbn. were on which 
partner rested the rexsponsiblity for the 
causes necessitating dissolution, & 
on which condition the partnership 
should be dissolved :— eld > this did 
not give jurisdiction to the arbitrator 
to award payment by one partner of 
damagos because of premature dissolu- 
tion of the partnership.—Jte ARBITRA- 
TION AcT, fle GUYOT & VIGOURET & 
AWARD MADE BY (OSSELIN, [1919] 3 
W. W. it. 957.—CAN. 





PART IV. SECT. 8, SUB-SECT. 3. —D. 


12868 iv. Delivery of goods ‘* in 
far proportion to all imnorta.”)— 
Held: the dirpetion to dellver goods 
“in fair proportion to all imports ” 
was uncertain & lacking in finality & 
therefore not enforceable.—T.10mMp- 
SON, MeGuitr & Co., LTp. 0. Moopy 
(19z0), 21 S. R. N.S. W. 125: 37 
N.S. W. W. N. 267.—AUS. 


PART IV. SECT. 8, SUB-SECT. 3.—E. 


sb. Award of sum subject to varia- 
tion—‘* Guod & special ,casons."’)— 
NOBLE v. CAMPRELLFORD, LAKE ON- 
TARIO & WESTERN Ry. Co. (1918), 21 
Can. Ry. Cas. 380.—CAN. 


za cr1r_mr 
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in an alternative form stating a special case 
& giving to the parties the option of taking 
the opinion of the ct. upon the points of law 
involved in it if notice of intention to apply 
to the ct. was given before a date specified ; 
& in the alternative making an award in 
favour of one of the parties if, as was the case, 
no such notice was given. 
down for argument in the special paper :—- 
the condition was reasonable & the 

award was good, so that there was nothing for 

the ct. to deal with.—LYon (J. TL.) & Co., Lrp. 

v. HWappock, PARKER & Co., [1919] W. N. 11. 
1398. Add. Annotation :—Mentd. 

Sheed Thomson (1923), 92 I. J. K. TB. 878. 


The case was set 


Ayscough vt. 


Reserved for consideration if 


required.] —Re O’CoNnon & Wurr.aw's ARrsBi- 
TRATION, No. ULDa, ante, 


Annotation : —Mentd. Jouchimson  v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


[1925] 1 K. B. 720. 


[1925] 1 Iv. B. 720. 
1468. Add. Annotulion: 
[1025], 1 IK. B. 


1472. .1dd. Annotation 
[1925] 1 WK. B. 720. 


1 1473. Add. Annotation : 
(1925) 1 K. B. 720. 


1461. 4dd. Annotation : —Refd. Weber ov. Birkett, 
1467. Add. Annotation :—Refd. Weber v. Birkett, 
Refd. Weber v. Birkett, 

720. 
:— Refd. Weber a Birkett, 
Reid. Weber vv. Birkett, 
1477. Add. Annotation :- -Refd. Weber v. Birkett, 


[1925] 1 KW. B. 720. 


-Consd. Weber, Birkett, 


[1925] 1 K. B. 720. 


| 1506. Add. Annotation :- Reid. Weber v. 
[1925] 1 K. B. 720. 


| 1511. Add. Annotation 


Birkett, 


:- Refd. Caven 7. Canadian 
(1925), 185 EB. TM. T7 4. 


ao. .firard for payment for working 
te “estimated " — depth.|—An award 
Htuted that a contractor was entitled 
to payment at the contract-price for 
the drilling to an estimated depth of 
2,400 feet, saying nothing about the 
amount to which the contractor wus 
thus entitled :—Held: the umount of 
the contract-price & credits allowed 
could be ascertained by evidence, 
& the use of the word * eatinated °° 
in the award wus definite & amounted 
toa fixing of the depth at 2.400 feet — 
MCNAUGHT ». STOKES-STEVPHKNS QOL 
Co., LTp., [1919] 1 W. W. RR. 952. - 
CAN. 


PART IV. SECT. 8, SUB-SECT. 9.- D. 

15175. deference of two separate mat- 
fera- One award \- llelds the award 
Inust be referred to the arbitrator to 
draw up two awards.— Re DREYFUS 


S. A. MInETING & TRADING Co, 
{L923} S.A SS. R75.- AUS, 
PART IV. SECT. 10. 
1520 v. — -.J--Where oan arbn 


award is valid as to a part thereof & 
void as to another part, the valid por- 
tion, Gf severable fron: the rest, in 
enforeoablo.— Ciry OF Swirr CURRENT 
v. LESLIE, (1920) 1 W. W i. 467; 
521). L. Ht. 532.—CAN. 

1541 fi. .}—An award contained 
two directions :—J//leld : the two 
directions could not be severed, &, 
although the first dircction was valid 
the second direction being invalid 
judgment must be ontered for deft.— 
THOMPSON, MkEGarTT & Co., Lb. v. 
Moovpy (1920), 21 8. R. N. S. W.1265: 
37 N.S. W. W.N. 267.- -AUS., 





Cases 1598a—1647. JINGLISH AND EMPIRE 





AVTGHe e — A.-G. 
KELLY, No. 238a, ante. 
1598. Add. Annotations :—Distd. Champsey Bhara 
v. Jivraj Balloo Spinning & Weaving Co., 
[1923} A. O. 480. Consd. Kelantan Govern- 
aoe v. Duff Development Co., [1923] A. C. 
Ue 

1598a. .]—-Certain trawlers were insured 
as to three-quarters of their value in the B. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawl», which were not insured, 
& claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
utes should be settled in the first instance 
by a general mecting of the co., or, on appeal, 
ay two arbitrators & an umpire, none of whom 
should be lawyers. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn. under a submission which 
provided that ‘“ all matters in difference in 
reference to the said claim for a gencral 
average contribution are referred,” etc. The 
umpire by his award ignored the claim for 
general average, On a motion to sct aside 
the award :<— /leld: it was bad as disclosing 
an error in law on the face of it; &, having 
regard to the general terms of the submission, 
it’ was not open to resps. to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, & the uward must be set aside.— 
PARSONS v¥. BrixtAM Fisnina SMACK INSUR- 
ANCE Co., Iurp. (1918), 118 L. I. 600; 14 
Asp M. 1... C. $073 sub nam. Re PARSONS & 
BrixHAM Fisuing SMACK INSURANCE Co., 

lan., 62 Sol. Jo. 881, D.C. 


1598b. — -— -J—An error in law on the face 
of an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance, a note appended by the arbi- 
trator stating the reasons for his Judgment, 
some legal proposition which is the basis of 
the award & which is erroneous. Where it 
Is impossible to say, from what is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award, to some special legal proposition which 
Is unsound, the award will stand.— CHAMPSEY 
HARA & Co.» JIVRAJ BALLOO SPINNING & 
WEAVING Co., [1923] A.C 480; 92 1. J. P.O. 
163; 1201. T. 166; 39 T. L. R. 253, P. C. 

eo ¢ Menta. Htanji Mulji r Cheong Yue $8.8. Co., 

1599. Add. Annotations :—Consd. Re Cogstad & 
New sum, {1921] 1 K. B. 87; A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Champsey- 
Bhara v. Jivraj Balloo Spinning & Weaving 
Co., [1923] A. C. 480; Kelantan Government | 


rami iv. DECT. 18, SUB-SECT. 1. 
1594 1 -}) The ot. has 
uriadiction to eet agide an award where 
in error of lnw appears an the face of 
t.—-Re CasesweLe & Co., Lr & 
ONALD & Jacons, Lip, [19211 N. % 





FOR MANITOBA Uv. 














auv’ Vil. 








we ee = _———. | -— SALEM ALA- 
LD UMER DoosaL ¢. NATHOONMAT 


VIASION ta mention 
reed dispamtion of property.j—Hed * 
ic arbitrator was entitled to pee y 
i@ omission by an mdidition to the 
vard,—DEBRET 1. [1917] 
ne W. . 508; 10 Sask. L. R. 366.— 


PRERUL AVe ioe 1d, BUB-AaALUI. 62.7 
. 


Digrst SUPPLEMENT. 


v. Duff Development Co., (1928] A. O. 395: 
Northwood v. L. C. C. (1927), 137 L. T. 49; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
06 L. J. K. B. 590. Mentd. Payzu v. Saun- 
ders, [1919] 2 K. B. 581; Taylor v. Bank 
of Athens, Pinnock v. Bank of Athens (1922), 
91 L. J. K. B. 776. 

1603a. Immaterial to decision.]— BUERGER & 
Co. v. BARNETT, No. 1822a, post. 

1614. Add. Annotation :—Consd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268. 

1622. Add. Annotation :—Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

1624. Add. Annotations :—Expld. Re Becker, Shil- 
lan & Barry, [1921] 1 K. B. 391. Refd. 
Larrinaga v. Soc. Franco-Americaine des 
7 i aaa de Medulla (1922), 92 L. J. K. B. 


1643. Add. Annotations :—Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 

(644. Add. Annotation :—Refd. Kelantan Govern- 
oe v. Duft Development Co., [1923] A. C. 

J. 

1\644a. .|}— Though an award may be set 
aside for an error of law appearing on the 
face of it, & though a question of construction 
is, generally speaking, a question of law, yet, 
where a question of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon that point cannot be set 
aside by the ct’ only because the ct. would 
itself have come to a diftcrent conclusion. 
If it appears by the award that the arbitrator 
has proceeded illegally, for instance, that he 
decided on evidence which in law is not 
admissible or on principles of construction 
which the law does not countenance, then 
there is crror in law which may be ground 
for setting aside the award; but the mero 
dissent of the ct. from the arbitrator’s con- 
clusion on construction is not enough for 
that j urpose.— KNELANTAN GOVERNMENT Ut. 
DUFF DEVELOPMENT Co., [1923] A. C. 390 ; 
199 L. T. 356; 30 T. L. It. 8873 67 Sol. Jo. 
437, H. Lo; previous proceedings, sub nom. 
DvuFF DEVELOPMENT Co. vu. KELANTAN 
GOVERNMENT, [1923] 1 Ch. 385, C. A. 

645. Add. Annotations:—As to (1) Apprvd. 
Champsey Bhara v. Jivraj Balloo Spinning 
& Weaving Co., [1923] A. C. 480. Consd. 
Roberts v. Anglo-Saxon Inseo. Assoen (1927), 
96 L. J. K.B. 590. Refd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. C. 268; Kelantan Gov- 
ernment v. Dull Development Co., [1923) 
A. C. 395. 

647. Add. Annotation :—Consd. Kelantan Gov- 
ernment v. Duff Development Co., [1923] 
A. CG 395. 








‘ law has been submitted 
‘bitratora their deaision la not open 
1 review.—He MCNavuGnHT & STOKES- 
Or. Co., Lrp. (No. 3) 
919), 14 Alta. L. R. 148.—CAN. 


‘ “ART IV. SECT. 13, SUB-SECT. 2.— 
™. (b). 





question 
to the 


DEBRET, I PEPHENS 





4) 

(1927), 54 L. RR. a). 1649 vil. ]—It ia no ground for 
1626 i. General reference of all mat- tling aside an award that an ox- 
rs in diapute.}+—#eld: the partics nination of the materials before the 
ere bound by the arbitrator’a award ‘hitrator losea that fin 
ywovor erroneous in law it might be. ’ unsu by, or against, the 
-NATIONAL MorRTUAGE & AGENCY eight of evidence.—LATHAM ft. Fos- 

Breaip & Oo., [1923] : LIAN Freres, L1p., [1926] 


0. TD. fv. 
2 L. R. 933.—N.Z. 


-_ 


tR’s AUSTRA 
.L. R. 427.— AUB. 


‘ 


1668a. 


1669. Add. Annotation :-—Refd. 


170124. 


1667. Add. Annotation :—Consd. Sutherland v. 


Hannevig, [1921] 1 K. B. 336. 


Act of 1889, s. 7 (c).J—An 
arbitrator in making his award gave two sets 
of costs to one of the partics in terms which 
were not sufficiently explicit, & subsequently 
on the request of one party added explanatory 
words & issued an amended award :—Held : 
inasmuch aa the original award was in the 
language intended by the arbitrator & neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 
insert, the fact that he had failed to choose 
apt words to convey his meaning was not 
an “accidental slip or omission "’ entitling 
him to amend his award under the above 
sect., & the amended award must be set 
aside.— SUTHERLAND & Co. v. HANNEVIU 
Broruers, Lrp., [1921] 1 K. B. 336; 
90 L. J. K. B 225; 37 T. L. LR 102; 
sub nom. Re SUTHERLAND & Co, & HANNEVIG 
BroTruErs, Lrp., 125 L. T. 2813 15 Asp, 
M. L. C. 203, DL. C. 








Sutherland  ». 
Hannevig, [192111 K. B. 336. 


1698. Add. Annotations :—Refd. A.-G. for Mani- 


tuba v. Kelly, {1922} 1 A. ©. 268. Mentd. 
Larrinaga v. Soc. Franco-Americaine des 
Phosphates de Medulla (1922), 92 L. J. K. B. 
45; Rockingham Sisters of Charity v. R., 
{1922} 2 A ©. B15. 





Liability to cross-examination.]—In 
June, 1913, claimants, R. & Co., eflected an 
insurance with resps., an insurance § co., 
whereby the insurance co. agreed that, if at 
any time during the period covered by the 
policy the premises of claimants should be 
destroyed by fire, & their business should be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not erceeding in all nine inonths, on account 
of annual net profit & charges as therein set 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be less than the 
turnover for the corresponding month of the 
year preceding the fire as the sum or sums 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 


1799a. 
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claimants’ auditors, L. & G. <A condition 
on the back of the policy provided for 
reference to arbn. of all differences arising 
out of the policy, The premises of claimants 
wore destroyed by fire on July 22, 1913, a 
date within the period covered by the policy. 
G., a member of the firm of L. & G., duly 
assessed the amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. TDiffer- 
ences having arisen in regard to the payments 
under the policy. the parties went to arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings, & stated that although 
it did not so appear on tho face of the asyess- 
nents he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated were in fact 
sustained in consequence of the tire There 
was no suggestion of any fraud on the part 
of the assessor :—-/leld: as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be cross-examined on all relevant = issues 
& consequently could be -cross-exvamined 
to show that he had failed to take into 
account certain considerations necessary tor 
arriving at the reduction in the turnover of 
claimants due solely to the fire.- ReCHER & 
Co. e. NortH Brivisu & MERCANTILE [INSUR- 
ANCE Co., (1915) 3 K.B. 277; 811. J. KB. 
1813; 113 L T. 827, 1. C. 


1706. Add. Annolahtons :—Mentd. Stollmeyer 1, 


Trinidad Lake Petroleum Co., [1918] ALC. 
498, n.3 Slack v. Leeds Industral Co-opera- 
tive Soc., [1928] E Cho 431. 


1715. Add. Annotation :-~- Mentd. Spencer v. Tlem- 


merde (1922). 128 IT. 33. 


1738. After this case add ‘ Personal representa- 


tive. |}-—See Vol. AXTV., p. 621, Nos. 6508, 
6509, & compare original volume, pp. 393 
et seq.” 


1751. Add. Annotation :—Refd. Czarnikow v. Roth, 


Schmidt, [192°] 2 K. B. 178. 


1758. Add. Annotation :— Refd. Ayscough v. Sheed 


Thomson (19238), 92 L. J. K. B. 878. 


1761. Add. Annotation :— Refd. Ayscough v. Sheed 


Thomson (1923), 92 L. J. K. B. 878. 


1762. Add. Annotation :--Refd. Avscough v. Sheed 


Thomson (1923), 92 L. J. K. B. $78. 


Single Judge of High Court.]—Pnro- 
DUCE Brokers, Lrp. v. BLYTH, GREENE, 
JOURDAIN & Co., Irm., No. 1960a, post. 





PART IV. SECT. 13, SUB-SEOT. 3. 
1665 iva. -J)— Where an 
arbitrator has made an award in respect 
of a clalm involving the proof of ao 
number of items, an affidavit of the 
arbitrator setting out the items in 
respect of which he has made _ his 
award, & the amount he awarded in 
respect of each item of the claim, is 
inadmissable in evidence —-HALLIGAN 
ev. LAWBON (1922), 22 S. K., N.S. W. 
501: 39N S. W. W N. 204.—AUS. 

1666 iii. Eftect of atatute— 
Arbdration Act, 1914 (ce. 65).}—Held: 
the arbitrator had power to amend his 
award under 6. 10 (c) of the abave Act. 
—Re Witte & CiTyY or ToRoNTO 
(1917), 38 O. L. R. 337.—CAN. 

1671 vit. Unless award not 
truly stating arbitrator’s opinton).— 
An appellate ct. should not interfere 
to vary an award unless it is satisfied 
that the award did not truly represent 
the bonest opinion of the arbitrators 
as to daniages, or that their basis of 
valuation was erroneous,— He & 

















OsnaAwa TOWN (1922), 52 O. L. KR. 
504.— CAN. 


1671 viii. Power to rncrease 
amount }—The amount awarded hy 
an arbitrator may, upon consideration 
of the ovidence, be Increased by the 
appollate ct.—Lakth Enir & NORTHERN 
Rr. Co. v. BRANTFORD GOLF & 
COUN rRyY CLUB (1918), 21 Can. Ity. Cus. 
360 Pf 32 D. L. kh. 219.—CAN. 


PART IV. SECT. 15, SUB-SECT. 2.— 


1723 xi. Damages — Unless 
wrong principle followed. }—LAkKF. KRric 
& NORTHERN Ry. Co. v. Mun (1918), 
21 Can. Ry. Cas. 350.—CAN. 


PART IV. OEE a SUB-SECT. 2.— 








ni. ——.}+—Where arbn. proceed- 
ings are initiated by a provincial 
railway co. & much of the evidence is 
ved before an amalgamation of the 

co. with a Dominion railway co. is 


3 hw 


effected & the proceedings are allowed 
to proceed after the amalganiation, 
until practically all that remained to 
be done is the making of the award, 
the Domimon co. is bound by the 
award made as aerersult of such 
rroceedings - HIANKY vy. CANADIAN 

ORTHFRN Ky. Co, (1917) 3 W. W. RK. 
105; 36 D. LL. R. 674.—CAN. 


PART IV. SECT. 15, SUB-SECT. 2.—D. 


ad. Jurisdiction of court ordering 
reference.)—Where an order for a 
reference is made with the consent 
of the solrs. on both sides, & arbi- 
trators are appointed in pursuance of 
such order, & the arbitrators take 
evidence & filo their award, counsel 
for both parties taking no objection 
to the regulanty of the proceedings, 
the parties will not be permitted, after- 
wards, to attack the award oF the 
subsequent proceedings on the ground 
that the ct. by which the order for 
reference wax mude had no jurisdiction 
to do 50.—HALL v. ELECTRIC COMRS. 


Cases 1822—185la. 


1822. Add. Annotations :---Refd. Buerger v. Bar- 


1822a. 


OF LAWRENCRTOWA, [T9D2T) at NOS. 


nett (1919), 89 L. J. K. B. 16) ; Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. 


Question to be raised immaterial.]— 
(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
a. 11, to refuse to state a case, under sect. 7 (b) 
or 19 of the Act, for the opinion of the ct. on 
a point of law, if his finding on a question 
of fact maker the question which would be 
raised by the case immaterial. 

(2) An award is not vitiated by an error 
in Jaw on the face of it, if the error is not 
material te the decision.—RBuERGER & Co. v. 
BARNETT (1919), 89 L. J. K. B. 1613 120 
IT. 670; 35 T. L. RR. 260: 63 Sol. Jo. 391, 
D.C, 





1822b. — —-.]-- When questions of Jaw arise in an 


arbn. it is of the greatest importance that the 
right of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal has not. passed through all the stages 
of its own procedure providing for an appeal 
from the award. If the umpire by refusing 
10 make his award in the form of a special 
case deprives the parties of the right to have 
questions of Jaw, which are neither frivolous 
nor vexatious but ure substantial, decided 
by the ct., he is guilty of misconduct & his 
award will be set aside.— Re KIscH“tL & Co. 
& MANN & Cook, [1919] 2 K. B. 4313 121 
1. TT. 275 3 sub nom. FIScue, & Co. v. MANN 
Cook, 88 I J. K. B. 1178, D.C. 


1825a. Disregarding statute passed after hearing 


but before issue of award.] — (1) Resps. 
to an arbn. had hired of claimant, for a 
certain period, a nuinber of horses which, 
on the outbreak of war & before the expiry 
of the period, were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not. press for hire after the seizure of the 
horses, & on July 31, 1917, the arbitrator 
issued his award, piving claimant the amount 
due up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Kmer- 
geney Powers Act, 1917 (c. 25), had come into 
operation, but there was nothing to show 
whether the arbitrator was or was not aware 
of the Act. On a motion to set aside the 
COMMIBSION OF 
67). La. RR. 535.— CAN. 


ONTARIO, 
DY... 995; 660. L. R. 35.— CAN. 


ENGLISH AND [imMperRE Digest SUPPLEMENT. 


award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 
statute into consideration :—Held: whether 
or not the arbitrator was aware of the Act, 
he had applied its principles, &, consequently, 
there was no misconduct; the parties were 
not taken by surprise, & the award was good. 
(2) It has been contended that the fact 
that the arbitrator did not know or take cog- 
nisance of the Act, which was passed after 
the hearing of tthe arbn. & before the issue 
of the award, constituted misconduct. I 
doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T. LAWRENCE, J.)— 
OSMOND v. WOOLLEY (1917), 87 L. J. K. B. 
822; 1181... T. 29; 34 T. L. R. 183, D. C. 


1826. Add. Annotation :—Refd. Cayzer, Irvine ». 
Board of Trade (1926), 95 L. J. K. B. 1054. 


1827. Add. Annotation :—Refd. Re Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 


1839a. Surprise—What amounts to.|—-OsMOND v. 
Woo.LeEY, No. 1825a, ante. 

1850a. Objection to authority of arbitrator 
to determine dispute.|—The owner of a timber 
estate sold the whole of the timber thereon 
to a timber co. in consideration of fully paid 
up shares in theco. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against fire. 
The greater part of the timber having been 
destroyed by fire, he sued the insurance cos. 
wo recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance of the conditions contained in 
the policics. Claimant was the sole share- 
holder in the co. & was also a creditor of the 
co. to a large extent. The arbitrator held that 
claimant) had no insurable interest) in the 
goods insured & disallowed the claim :— - 
Held: claimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it.— 





MACAURA v. NORTHERN ASSURANCE CO., 
[1925] A. C. 619; 94 T. J. PP. CC. 1543 133 


L. ‘T. 152; 41 T. lL. R. 447; 
777; 31 Com. Cas. 10. WF. Ih. 


Annotafion.— Mentd. Wirji Muli v. Cheong Yue S.S. Co 
[1826] A C 497. 
Hin. 


1851a. -| —DEXTERS, LTD. wv. 
Crest O1r, Co. (BRADFORD), No. 1083b, ante. 


69 Sol. Jo. 





[1924] 4 PART IV. SECT. 16, SUB-SECT. 2.— B. 
ci, Refusal toa state casc.j-— 


Neglect by an arbitrator to state a case 





PART IV. SECT. 16, SUB-SECT. 1. 





ai. Comprlsory reference - 
Subsequent voluntary submission, |— 
ffleld: the award of the arbitrator 


was not open to review bv the ct -- 
ROYAL COMMISSION OF WHEAT Sup- 
PLIES ». Ustikr & Co., LTp., (1920) 2 
L. R. 483.—I1R. 

1786 ia. —— Appellate Division of 
Supreme Court.)— An appeal from or a 
mnation to set aside or remit an award 
nust be to the Appellate Div. of the 
Supreme Ct - SNpoeR ec. MILER, [1924] 
2D. 8. 617s 1 WW. W. RR. 11633) 20 
Alta. R. 237: affp., (N24) 1D. LR. 
“98s [1923] 3 WLW. mR 1376.—CAN. 

1802 in. --—- ——--.]- In a submis- 
sion to arbn. the parties thereto agreed 
that the Arbn. Act should not apply 
therein, & that the decision of the 
arbitrator=should be nal & binding 
nupon both parties :— Held: this augree- 
ment was void as against public policy. 

Bieavacioe. Hy pro-Erecrric Powrr 


PART IV. SECT. 16, SUB-SECT. 2.- A. 


ei, ——.J— Unless in the procedure 
adopted by the arbitrators there has 
been something radically wrong or 
vicious an award cannot be impeached 
on the ground that the technical web 
of judicial procedure & rules of evidence 
which aurround judicial procedure were 
not atrictly adhered toa.—MatRia 
SHuwrF Hru we. U Min Nyreun (1925), 
1. L. R. 3 Ran. 387.—-IND. 


se. tard reciting order of reference 
not firng time for aclivery of award.)}-— 
Hicld: an award which recited an 
order of reference not fixing a time for 
delivery of the award was prima fare 
Hable to be set aside, but Supreme Ct. 
Ordinance, 1876, of the Gold Coast, 
Ord. 52, rr. 12 (c) & 13, prevented the 
omission from having at cffcct.-— 
YAMIKE KWEKU t. ANNOR ADJAYE, 
(1926) A. C. 7553 95 L. J. P. C, 157; 
1351, 'T. 642 —GOLD COAST. 


for the opinion of the ect. after being 
definitely asked by cither of the partics 
to do s0 18 primd facie technical mie- 
conduct for which his award may he 
sot aside. FisukrR r. Matson & Co., 





MaTson & Co. e<. FISHER, [1918] 
N. Z. lL. R. 1.--N.Z. 
1811 iia. -+-Where In a paving 


contract with a city the city’s engineer 
is made arbitrator, he must guard 
against being unduly influenced Py his 
omployvers; & if it aupee that he is 
RO based as to be likely not to decide 
fairly, then the contractor wil) not be 
bound by his decision.—BLOME rf. 
CiTy oF REGINA, [1920] 1 W. W. R. 
311; 50 D. lL. R., 93; 13 Alta. L. R. 
94.—CAN. 


PART IV. SECT. 16, SUB-SECT. 3. 

1852 xi. Consent to extension of 
time for making award.}—Held: the 
act of consent to extension of time, & 
recognition of the propriety of {ihe 





1857a. By motion.]—Any objection to an award 


on the ground of misconduct or irregularity 


on the part of an arbitrator must be taken by 
motion to set aside or remit the award, & if 
not so taken [within the time limited by 
R. 8S. C., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award (per 
CUR.).—OPPENHEIM & Co. v. MAHOMED 
HANEEF, [1922] 1 A. ©. 482; 911. J. P. CG. 


~ 


Vol. II.— Arbitration. 


Cases 1857a—1981a. 


exercised his discretion to make no order as 
to costs, or to leave each side to pay their 
own costs. but will remit the award to the 
arbitrator to exercise his discretion in express 
terms.— He BECKER, SHILLAN & Co. & BARRY 
BROTHERS, [1921]1 K. 8.391; 901.7. K. 8B. 


316; 124 1. T. 6043 sub nom. BECKER, 
SITTLLAN & Co. 7 Barry Brovrieers, 37 


T. L. R. 101, D. C. 


205; 127 L. T. 196, 7. ©. 


Annotation :—Apld. Scrimagho r. ‘Thorett & Febr (1921), ! 329. Refd. 


131 L. T. 174. 
1857b. 





-]—ScriIMAGLio v. THoRNETT & FEWR, 


Annotations :-—-Consd. Bradshaw ¢v 
2 Latrinaga tv. 


Air Couneil, [1926; Cth. 


Soe. FKranco-Americaine des 


Phoaphates de Meduila (1922), 92 I. J. K. Be to. 





. 1960a. 


- By motion—Before single judge of 


No. 135a, ante. 

1857c. Entered in special paper.'— A motion 
to set aside an award which has been stated 
in the form of a special case should be entered 
in the special paper, & both the motion & the 
special case should be argued before the 
judge who takes the special paper. Where a 
special case has been set down in the special 
paper & subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 
-—He COowAN Brotirers, Lrp. & RYMER 
(HENRY) & Co., [1919] W. N. 110, D. C. 

1869. Add. Annotation :—Refd. Re Campbell 
(1919), 88 lu. J. Ch. 519. 

1912a. — — Failure to apply within time limit.|— 

Co. pe MAMOMED LIANEERF, No. 





T8o7a, ante. 

1912b. — — | Schimaavio tv. THORNETT & 
Fev, No. lo5a, ante. 

1925. Add. Annolations: Refd. A.-G. for Man- 
toba v. Kelly, [1922] 1 A. C. 268; Kelantan 
Government v. Duff Development Co . [1925] 
A.C 395. 

1943. Add. Aniolations : —Retd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. C. 268 5) Champsey 
Bhara v. Jivray Balloo Spinning & Weaving 
Co., [1923] A. C. 480; Kelantan Government 
ve Duff Development Co., [1923] A. C. 3955 
Roberts v. Anglo-Saxon Tnsce. Nssoen. (1927), 
967, JK. B 590 

1950a. Misconduct.) -Orpmenntm & Co. ev. 
MAHOMED HANERF, No. lSo7a, anle. 

1954a. j$— Where an arbitrator in making 
his award deals with the costs of the award 
& his own personal costs, but does not 
mention the costs of the parties in the refer- 
ence, the ct. will not presume that he has 








ulbitrators inahkhing the award, pre- 
eluded objection to the award on the 


—_—— 


a cuse statcd under Atbn. Act, 8. 20.- 
Re McConNKLy’S ARBITRATION (1920), 
47 GO. L, RR. 411-- CAN. 


Annotation < 


1960b. ——-- - - 


1981. Kor 


High Court.]—A judge of the igh Ct. sitting 
alone may entertain a motion to set aside or 
reinit for further statement an award 
stated in the form of a special case.—PRo- 
DUCE Broners, rp. vo. BLYTH, GREENE, 
JFouRDAIN & Co., Erp. (1918), 8S T. J. IN. B. 
5973; 119 LT. 8113 8b db. RR. 41 

Folld. Fe Cowan & Rymer. [TOLoT WW. N. PEO. 
-|-- OPPENHEIM & Co. MAHOMED 
HANEEr, No. 1857a, ante. 


the paragraph in original volume 
substitute the folowing paragraph: - 
Foreign award— Whether enforceable’ as 
judgment ot foreign court.| An award in a 
foreign arbn. fuvenforeeable in fhe foreign 
country without an enforcement order} is 
not. a decision which a et. here ought cao 
recognise as a forcign judgment. & cannot 
be enforeed.—MERRIFIELD, ZIEGLER & Co. v. 
LIVERPOOL CoTrron Assocn., Tere. (1911), 
105 L. T. 97; 55 Sol. Jo. 581. 


tnnotation :- -Refd. Haniop v. Harrop, (£920) 3 K. BO 38sé 
1981a. —- - Action on- By what law contract 


governed.| — Plitfs., an insurance eo. in 
London, & defts.. an Insurance co. in Norway, 
entered into a written contract headed ‘ Re- 
Insurance contract | Marine Insurance.’ "Phe 
contract was not stamped as a poliey, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsured & defts. tlh 
reinsurers, & there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pltfs. in Norway & by detts. in 
London & was stamped with an Muglish six- 
penny stamp, but not In accordance with the 
Kuglish Jaw as to contracts of marine in- 
surance, but it was valid by the law of 


BRUNSWICN Ispnerne Powpr Con 
Mirsig. (NEB, ELOY6] 2 1D. Ta. Re. LO’. 


ground of misconduct — Powis v. 17 Oo. W. N. 329; 

Vancouvy R (Crry), RAMAGE & VaNn- CAN. 

COUVER (Cr1y) (1917), 23 BB. CO. R. 180. PART IV. SECT. 17, SUB-SECT. 2. 
—CAN. PART IV. SECT. 16, SUB-SECT. 4.- C. sl. Under 2 dw. 7, ¢ 107, 


1852 xii. —— .} - Where appli 
wenton withan arbn. without objection 


18981. Grounds for extension~- Nol ay, 12%, 2) 
mistake of counsel on question of law 


Grounds for remitting, \- 
ve COLEMAN & TORONTO & NIAGARA 


after an nregularity had oceurrned — 
Held: thevo owere  preceJnded = from 
seching to set aside the award on the 
ground of the irregularity. -— U 
GUNAWA ©. UO Pyimnsyapira (1923), 
I. L. R. 1 Ran. 15.—IND. 

1852 xii. ——-—-.J—A reference was 
made to arbiters to determine the 
amount payable by a landlord to his 
tenant in respect of sheep stock :— 
Aeld > pursguer having full knowledge 
of the nature of the stock that was 
tendered to him, & having accepted 
the stock & dealt with it as if it was his 
own, was barrid from objecting to 
the award of the oversman.— FLETCHER 
vw. ROBERTSON (1919), 56 Sc. L. R. 305; 
{1919} 18. L. T. 280.—SCOT. 

sf. Award following opinion of court 
on case staled.)—Held: the award might 
be set aside notwithstanding that it 
followed the opinion of the ct. upon 


or practice.}—On a motion to extend 
the time for making an application t¢ 
set aside an award ‘—ZJ/icld : where the 
rules require special circumutances to 
be shown upon an application for 
extension of time, the mistahe of 
counsel or solr. upon a question of 
law or practice dues not constitute 
a special circumstance justifving the 
intervention of the ct.— ste SwWERINKSSON 
& MUNICIPALITY OF CISARLESWOOD, 
[1917] 1 W. W. R. 293; 27 Man. L. XH. 
234.—CAN. 

sj. Under Consolidated Municipal 
Act, 1922, as. 333, 345 (1). ]— 7te VARY 
& CARLETON CounrTy, {1924] 4 D. L. 2h. 
1055; 560. L. R. 129.--CAN. 


PART IV. SECT. 16, SUB-SECT. 4.—D. 

sk. Limited to evidence talen down in 
writing by arlntrator.}—Re NEw BRUNS- 
wick GAS & OILFIELDs, LTp. & NEW 


PowLR Co, (1917), 40 O. Tan EH. 150, 
$8 DD. L. R. 65.—-CAN. 


PART IV. SECT. 17, SUB-SECT. 3. 


ri, —- .J— Unless there is a mirtake 
in law or fact evident on the face ot 
the award itself, or the «arbitrator 
adits that he hag made a mistake in 
law or fact, or there has been fraud or 
conuption, the award will not bo 
reforred bach — Pe Fot & CONBOLI- 
DAIBD MINING & SMELTING CO. OF 
CANADA, (19¥5),1 I L. . 2453 [1924] 
3 W.W. R. 861. -—CAN. 


rii. -— cSrbilrators alleging miis- 
take. {— Phe et. will not remit au award 
because the arbitrators allege a mistake 
involving an ampeachment of ther 
award.—ROBINS ». ANDREWSA, [19235] 
2D. R. 343: § WO. WwW. RO O6S.- 
CAN. 


Cases 198la—2352. ENGLISH AND Empire Diaest SupPLEMENT. 


Norway. An arbn. under the contract was 
held in Norway & an award was issued in 
favour of pltfs. In an action on the award 
defts. submnitted that the law applicable to 
the whole contract must be the law of 
England, & that, since the contract neither 
was a policy as required by English law nor 
was properly stamped as such a policy, plitfs. 
could not recover on the award :—Held: as 
the action was brought on the award, & as the 
proper inference from the provision as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contract, pltis. were entitled to recover 
the sum awarded.—NorRSKE ATLAS INSUR- 
ANCE ©o., Ltbp. v. LONDON GENERAL INSUR- 
ANCE Co., LTD. (1927), 48 T. L. R. 541. 


1985. Add. Annotation :—Mentd. Me Campbell, 
{1920] 1 Ch. 35. 
a this case add ‘‘ See, 2n0w, R.S.C., Ord. 11, 
r. 8a.’’ 


1985a. Grounds for granting or refusing order— 
Objection to award.|—Where there is no ob- 
jection to an award or where the objection 
raised is onc which can easily be disposed of, 
the summary procedure provided by the 
Act of 1889, s. 12, is prompt & convenient ; 
but where there are matters which may 
gravely affect the validity of the award or the 
right to proceed under it, it is proper that they 
should be dealt with by an action in which 
the facts can be fully ascertained, & no order 
under the sect. should be made giving leave 
to oo bummarily under the award.— 
Re Boks & Co. & Perens, RUSHTON & Co., 
1919) 1 K. B. 4015 && LJ. K. B. 851; 120 
LT. 5616, C. A. 


1985b. —-—- Award against Crown.]— An award 
wgaauny the Crown in an arbp. under the 
Act of 1889 cannot, for the purpose of en- 
forcement, be treated as ai judgment or 
decree on a petition of right, & under sect. 12 
of that Act leave to enforce the uward as a 


956; 180 L. T. 15; 30 T. L. R. 630; 67 
Sol. Jo. 725, C. A. 


1986. Add. Annotation :——Distd. Richardsons & 
Bradley v. Bernhard, (1925] 2 K. B. 121, 

2043. Add. Annoiation :—Mentd. Spencer v. Hem- 
merde (1922), 128 L. T. 33. 


2048. Add. Annotation :—Mentd. Weber v. Birkett, 
[1925] 1 K. B. 720. 


2053. Add. Annotation :—Mentd. L. & N. BH. Ry. 
wv. Easington Union Assmt. Com. & Easington- 





with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255. 

2056a. -.|—OPPENHEIM & Co. v. MAHOMED 
HANEEF, No. 1857a, antte. 

2059. Add. Annotation :—Refd. Joachimson 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

2141. Add. Annotation :—-Mentd. Re Boks & 


Peters, Rushton, [1919] 1 K. B. 491. 


2187. Add. Annotations :—Apld. Bradshaw v. Air 
Council, [1926] Ch. 829. Refd. Haynes v. 
Aldridge Colliery Co. (1923), 130 L. T. 282. 


2213. Add. Annotation -—Consd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 


9226. Add. Annotation :-—Mentd. Sutherland v. 
Hannevig, [1921] L K. B. 336. 


2326. Add. Annotation :—As to (1) Refd. Reid, 
Dewitt v. Joseph, [1918] A. C. 717. 


2332. Add. Annotations :-—Consd. Reid, Hewitt v. 
Joseph, [1918] A. C. 717. Refd. Terry v. 
Gould (No. 2) (1924), 69 Sol. Jo. 212 ; Weber 
v. Birkett, [1925] 1 K. B. 720. 

29336. Add. Annotation :- -Consd. Reid, Hewitt v. 
Joseph, [1918] A. C. 717. 

2340. Add. Annotations :-—Consd. Keen v Towler 
(1924), 41 T. L. Wk. 86. Apld. King v. 
Sunday Pictorial ~~ eas LCs 
133 L. T. 397. 

2344. Add. Annalation :—Apld. Re Becker, Shillan 
& Barry, (1921] 1 K. B. 301. 


judgment or order will be refused.—GRECH | 2352. Add Annotation :—Refd. Re Becker, Shillan 


v. BOARD OF TRADE (1923), 


92 Ju J. AK. OB. 


& Barry, [1921] 1 K. Bb. 391. 


PART IV. SECT. 19, SUB-SECT. 4. C. 


2050 ilia. —-~- -—-.} B., an arhi- 
trator, in the absence of & without 
notice to one of the parties, made an 
award i eld: although the award 
might have been set uside for mir- 
conduct of the arbitrator if moved 
against in time, yet, the award bemg 
flual, the miscon uct eould not be set 
up as ap answer to an action upon the 
award. TOURANGHEAU ov. SANDWICH 


Wrat Townsnip, (1920) 48 O. Le RB. 
306; 56 D. L. hh. 83.—CAN. 
2050 ili b. ---In a auit 








fn India upon an award made upon 
a submission to arbn. in) England, 
irregularity or misconduct in arriving 
at the award is not aie defence -— 
OYYRNHEIM A Co. t. MAHOMLD TPANT.E F 
(19ZZILTA.C. 4823 VELL PLC. 205, 127 
il. Ts 106 ; 49 lL. It. Ind. App. ] 7 {.— IND. 


2050 iii o. —— -}) Au award 
duly made in england under the 
KMnglinh Act of 1859 can be enforced by 
a suit in an Indian ct., & cnuonot be set 
aside by an ludian et. op any ground 
of misconduct or irregularity on the 

art of the arbitrator.— JOouUN Barr & 
“oO, (LONDON) & KANOOLAL & Co, 
(1924 ry i. L. hn, 53 Cale. 65.—IND. 


PART IV. SECT. 19, SUB-SECT. 8. 


sm. What = defences —_ availgble.j— 
Appits. brought an action against the 
Commonwealth to recover money due 
under two coutracta. While the action 





was pending the A.-G@. of the Common- 
wealth agreed to pubmit to atbn. the 
matters in dispute between the parties. 
This agreement recited the muaktug of 
the two contracto. The arbitrator 
having made his award in favour of the 
Commonwealth, applts, moved to set 
aside the award o1 to remit it to the 
urbitrutor oon certain grounds, none 
of which related to the validity of 
either of the contracts. That motion 
was disiniescd. On an application by 
the Conimonwealth for leave to cnforce 
the award :- Tidd: applts. were not 
entitled to challenge the validity of the 
two contracts or the authority of the 
A.-G. to make the agreement for wrbit 
—KIpvMaAN tv. COMMONWEALTH OF 
AUSTRALIA (1025), 37 C L. £2335 26 
S. R. N.S W. 379; 43 YL S. WW. 
11: [1926] Argus L. R. 118.—AUS. 


an. Arbitration Act, 1909, a. 13-— 
Award aerely delermaining rightis.}— 
The above sect. does not authorise 
a Judge to give leave to issue eaccution 
directly on an award which merely 
determines rights, but says nothing 
as to the amount to which the success- 
ful party ts entitled.— He McNavouTt & 
STOKHS-STEPHEAS OIL CO.(No.2),(1918] 
3 W. W. RR. 337; 43 D. L. R. 7.—CAN. 

sp. Arbitration Act, Rk. S. M., 1913 
(ce. Y}— Award under Municipal Act.j— 
Arbn. Act, R.S. M., 1913 (ce. 9), applies 
to awards under Municipal Act yuless 
oxpressly contlicting with the latter 
Act. Whore-gn award on an arbn. 


138 


| 


under Municipal Act is made on a 
written submission & fixes not only the 
amount bul also the liability, it may 
be entered on application as a jJudg- 
ment of the Ct. of King’s Bench & 
enforced accordingly .—SWEINSSON 0. 
RURAL MUNICIPALITY OF CHARLES- 
woop, (1917), 3 W. W. R. 20l; 36 
b. il. R. 32.—CAN. 


PART IV. sae 20, SUB-SECT. 1.— 





li. Arbitration Act, FR. S. B., 
1913 (c. 9)—Greater Winnipeg Water 
District Act, 1913 (¢c. 22).J—Jte_ IvEeR- 
BON & GREATER WINNIPEG WATER 
DistrictT, [1921] 1 W. W. RR. 6213 57 
D.L. R. 184: 30 Man. L. RK. 98.-——-CAN. 


lii. Arbitration Act, 1908,)— 
An order provided that the costs of 
the reference & award should be wath- 
in the diserction of the arbitrator under 
& aubject to the above Act :—Held; 
the discretlon of arbitrators with regard 
to costs was not Iimited by the 
principles which the cts. apply. 
TYNAN v. FORBES, [1921] N. Z L. R. 
738.—N.Z. 


PART IV. SECT. 20, SUB-SECT. 3. 


sq. * Costa of attendance of * party— 
Party altending with several uitinesses— 





Costa of winesses not ixel 
MCQUEEN v. VANCOUVER ISLAND 
POWER Co,, Lrp. (1925), 35 B.C. B. 
558.—CAN, 


2358. Add. Annotation :—Consd. Williams v. Jones, 
{[1926] 1 K. B. 255. 


2354. Add. Annotation :—As to (1) Consd. Williams 
v. Jones, [1926] 2 K. B. 37. 


2355a. Whether more than one issue—R.S.C., 
Ord. 65, r. 2.)|——WIiiaMs v. JONES (STANLEY) 
& Co., [1926] 2 K. B. 37; 95 L. J. K. B. 471; 
134 L. T. 652 ; 70 Sol. Jo. 468, C. A. 





Part V.-—References 


2439. Add. Annotation :-—Mentd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1927), 44 
hi. P. C. 367. 


2448. Add. Annotlalions :—-Mentd. Countess War- 
wick 8.S. Co. v. Nickel Soc. Anon., Anglo- 
Northern Trading Co. v. Emlyn, Jones & 
Williams (1917), 87 L. J. K. B. 309; Robinson 
v. R., [1921] 3 K. B. 183. 


2447. Add. Annotation :-— Mentd. Sack v. Jones 
[1925] Ch. 236. 


2455. Add. Annotation :-—Mentd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. 


2456. Add. Annotation :—Mentd. Robinson v. R., 
[1921] 3 K. B. 183. 


2459. Add. Annotation : —Mentd. Deuchar v. Gas 
Light & Coke Co., [1025] A. C. 691. 


2474. Add. Annotation :—Mentd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1927), 11 
R. P. C. 367. 

2523. Add Annotation :—Mentd. Taylor v. Davics, 
[1920] A. C. 636. : 

2557. Add. Annotations :-- As to (1) Consd. He 
Soc. les Alfréfeurs Réunis & Shipping Con- | 
troller, (1921] 3 WK. B. 13) Kursell vo. Timber , 
Operators & Contractors, [1923] 2 Ik. Ih.) 


202. As to (2) Consd. Pe Soc. les Affréteurs 
Réunis & Shipping Controller, [1921] 3 | 
K. B. 1; Kursell v. Timber Operators & 


Contractors, [1923] 2 K. BB. 202; 
West, (1926) 2K. B. 238. 

2580a. No power to alter his own order.) Where 
a referee acts deliberately, even though he 
may not realise that) what he is doing does 
not carry out his full intention, he has no 


Light v. 


jurisdiction under R. 8. C., Ord. 28, vr. 11, to ! 


~NEW 
ELECTRIC PoWER COMMISHLON 0. QUIN- 
TON, {1924) 4 D. L. HK. 315.—CAN. 


2414 viii. 





PART IV. SECT. 20, SUB-SECT. 6. 


sr. Power of arbitrator to fixe coun- 
Sel’s fees.)—On an atbn. as to costs 
in an action, the arbitrator hak power 
to fix the counsel's foes.— CHATTER- 
sOoN v. Dutton, [1917] 2 W. W. R. 
393; 33 D. L. R. 622; 10 Sask. L. R. e i. 
169.—CAN. of Supreme 

st. Power of arbitrator to postpone validity of the 





doubtful, yet as the a 


Vol. Hf. Arbitration. Cases 2353—.2580b. 


2358. Add. Annotation :—Apld. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2361a. Award not providing for costs of 
parties.}—ARe Becker, SHm.tan & Co. & 
Bakery Brotrirers, No. 1954a, ante. 

2418. Add. Annotation :—-Mentd. Re Barker's 
Settimt.. Knocker v. Vernon Jones, [1920] 
1 Ch. 527. 





by Order of Court. 


alter his report subsequently.—BENTLEY v. 


O’SULLIVAN (1925), 133 1. T. 1803; 41 
T. L. R. 374; 69 Sol. Jo. 509, D. C. 
2580b. Power to set aside his own order.|— In an 





action tried by an official referee judement 
was piven against defts. by defanlt. Defts. 
apphed to the Judge in chambers to set aside 
the judgement. of the official referee & to order 
a new trial. The application was not made 
within six days after the trial before the 
official referee, but no objection in regard to 
time was taken by pltfs. befere the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 
judgment. At the hearing of the appheation 
the official referee himself took the point that 
the appheation to set aside his judgment had 
not been made within six days after the trial ; 
& he further held that, having regard to the 
concluding words of R. oS. C., Ord. 59a, 
r. 3 (b), he had no jurisdiction to set aside 
his own judgment. :— Held: (1) the objection 
in revard to time, not having been taken at 
the earliest opportunity, could not be rehed 
upon by pltfs. on the appeal; (2) as under 
R.S.C., Ord. 36, r. 50, the official referee liad 
“the same authority in the conduct. of any 
referenee or tralas a judge of the Ligh Ct.,’’ 
he had jurisdiction to set. aside his own judp- 
ment. & the words “ save as herein provided, 
no application tor anew tral before a referce 
shall be made ” at the conclusion of Ord. 50a, 
r. 3 (b), referred only to the procedure to bu 
followed in appeals from referees to the 
Divisional Ct.---LONDON STEAMSHIP & TRAD- 
ING CorPN., Litbp. vt. Russian VoLUNTERR 
FLoer (1926), 135 L. TT. 607; 42 T. I. RR. 
6325; 70 Sol. Jo. 838, D.C. 


PART V. SECT. 1, SUB-SECT. 6. 

2474 ii. ~—.J- Avorny & SON wv. 
Parns (1917), 12 O. We. N. 43) 39 
O.L. R74, 36D. Lb. i. 71.--CAN. 


BRUNAWICK 


PART V. SECT. 1, SUB-SECT. 4. 


** Acting * Deputy Perristrar 
Court. \—Held - 


PART V. SECT. 2, SUB-SECT. 1.—D. 


while the sw. Uruler Alberta Rules.) ~MAtN- 


taration.)—-An arbitrator on making 
his award may reverve the question 
of the costs of the artn. & tax them 
subsequently.—CHATIERSON bv. DuUT- 
ron, [1917] 2 W. W. R. 393: 33 
D. L. R. 622; 10 Sask. L. R. 169.— 
CAN. 

2395 vii. --—-The taxing 
officer having disallowed the fees for 
senior counsel on the taxation of a bill 
of costs in an arbn. case on the ground 
that two counsel were in no way neces- 
sary :—Held: as the arbn. involved 
a sum of nearly £6,000 & the evidence 
was of a highly technica] nature, the 
services of a senior counsel were 
properly employed, & his feern & the 
accessory charges should have been 
allowed.—GaRLick & Co. v. POYNTON 
(1917), 38 N. L. R. 59.—8. AF. 








acted since his appointment, a Judge 
of first instanee should uphold the 
appointment unless fully satisfied that 
there was no power of making 3st, 
especialy where, as in this case, the 
reterence had proceeded without ob- 
jection on the potnt.— FUSARELLI v. 
Ioco TowssriEg Co., [1922] 1 W. W. KR. 
1238.—CAN. 


PART V. SECT. 1, SUB-SECT. 5. 


p (p. 616) f. —— Alberta 
Rules, r. 312.}--MAINFROID v. MAIN- 
FRoIpD (Alta.), (4926) 4 Db. 1. Re 1060 ; 
{1926] 3 W. W. R. 617.— CAN. 








TRUBTS (NO. 2) (1919), 52 N.S. R. 278. 
—CAN. 


appoiutment was ‘ que 
Loweoimecr ied 4uore e, Mareen (Ate) 107s | 
| 617, -CAN, 


Action on building contract.) 
—Hocsnp ReearnR & SireRVICK Co. Dv 
MILLER (1921), 64 D. L. RR. P1553 49 
QO. 1. Rt. 205.—CAN. 


PART V. SECT. 2, SUB-SECT. 6. 


sz. Time for apyal--lLarlensiom of 
time—~— hen granted }- An application 
wask refused for extension of time for 
appeal from a matter in a referee’s 
report, tho report, although not gear 
confirmed, having been dealt wit 
nearly two mouths before, & the 
reason for oxtensiton & merits of appeal 
being, in the circumstances, insuffi- 
cient.—JAMIKSON v. JAMIESON, [1921] 
1 W. W. RR. 63.—CAN. 


Cases 2591— 2618. 


2591. Add. Annotations :—Mentd. Evans v. Shot- 
ton (1918), 87 L. J. Ch. 627; Citron v. Cohen 
(1920), 36 T. L. R. 560; Woodifield v. Bond, 
[1922]2 Ch. 40; Anstruther-Gough-Calthorpe 
wv. McOscar, [1924] 1 K. B. 716; Hewitt v. 
Rowlands (1924), 131 L. T. 757. 

2593. Add. Annotation :—Refd. Ruf v. Pauwels, 
[1919] 1 K. B. 660. 


2505. Add. Annotation :—Mentd. 
Jones, [1926] 1 K. B. 255. 
2598. Add. Annolations :—Mentd. Ellis ». Torring- 
ton (1919), 35 T. L. R. 631; S.S. Celia v., 
S.S. Volturno, [1921] 2 A. U. 544; Calthorpe 

vw. McOsear, [1923] 2 K. B. 573. 

2599. Add. Cilation :-—46 L. J. Q. B. 136. 

26038. Add. Annolations :—As to (1) Consd. Cogstad 
v. Newsum, [1921] 2 A. C. 528. As to (2) 
N.F. Cogstad v. Newsum, [10921] 2 A. C. 528. 

2610. Add. Annotation :—Mentd. Ite 


Williams vv. 


Jewell’s 


ENGLISH AND Empire DIGEST SUPPLEMENT. 





2611a. Costs.]|—In an action upon a contract 
in the High Ct. judgment was given for pltf. 
for an amount to be ascertained on taking 
an account between the parties, with costs 
of the action. This judgment was dated & 
entered on Apr. 8. The referee took the 
account & ascertained the amount to be 
£83 108. & on Nov. 29 indorsed the order 
accordingly. On the next day & before final 
entry of the completed order, the judge, 
upon pltf.’s application, ordered the costs 
to be taxed on the High Ct. scale :—Held: in 
the circumstances the judge had jurisdiction 
under County Cts. Act, 1919 (c. 73), s. 11, 
to award costs on the High Ct. scale, for 
until the result of the account was ascertained 
the question of costs could not be finally 
determined.—].1GHT v. WEST (WILLIAM) & 
Sons, LTpD., [1926]2 Ik. B. 238 ; 95L. J. K.B. 
557; 134 L. T. 693; 42 T. L. R. 311; 70 
Sol. Jo. 404, C. A. 


Setilmt., Watts v. Public Trustee, [1919] 2 2612. Add. Annotation :—Mentd. Joachimson v. 


Gh. 16). 


Swiss Bank Corpn., [1921] 3 K. B. 110. 


Part Vl—Application of Arbitration Act, 1889, to 
References under Statute. 


2614. Add. Annotation :-—Mentd. Re OCogstud & 
Newsum, [102] ] 1 K. B. 87. 


2618. Add. Annotations :—Consd. Re Becker, 


Shillan & Barry, [1921] 1K. B. 391. Mentd. 

Larrinaga v. Soc. Franco-Americaine des 

7 bia ae de Medulla (1922), 92 L. J. K. B. 
». 
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15a Use of initials ‘‘A.A.1.’’]—-Pitf. Bowler & his 


21. 


57. 


59. 


68. 


713. 


76a. 


93. 
95. 
107. 


Vol. IIl.-- Cases 15a —131. 


AUCTION AND AUCTIONEERS. 


Part Il.—Auctioneer’s Licence. 


co-pltf. Blake carried on in partnership the 
business of auctioneers & estate agents at P. 

& G., & in May, 1920, deft. entered their 
employment as an outside canvassing & 
negotiating clerk under a written agreement 
of service which provided (inter alia) that 
either party could terminate the employment 
on giving seven days’ notice in writing & 
(clause 5) ‘‘ after the termination from any 
cause of the employment aforesaid the clerk 
shall not for the term of one year carry on or 
be interested in carrying on the business of 
auctioneers & estate agents after such ter- 
mination directly or indirectly assist as clerk 
manager or in any other capacity in the 


Part IIl—-Authority 


Add. Annotations :—Mentd. Chillingworth v. 
Esche (1923), 129 I.. T. 808; Monnickendam 
v Leanse (1923), 39 T. L. lt. 445. 


Add. Annotation :—Consd. Cohen v. 
(1926), 95 L. J. K. B. 945. 


Add. Annotation :—Refd. Cohen v. Roche 
(1926), 99 L. J. K. B. 945. 


Add. Annotation: —Refd. Cohen vv. 
(1926), 95 L. J. K. B. 945. 


Add. Annotations :—Mentd. Chillingworth v. 
Esche (1923), 129 L. T. 808 ; Monnickendam 
v. Leanse (1923), 39 T. L. R. 445. 


——- Entry of purchaser’s name—Auctioneer’s 
name printed on catalogue.] — Pitf. bought. 
for £60 at an auction one of the lots, which 
was the property of deft., who was the 
auctioneer. The lot was included in the 
printed catalogue, the whole of which was 
pasted into the auctioncer’s book, & after the 
lot in question was knocked down to piltf. 


Roche 


Roche 


Part IV.—Conduct 


Add. <Annolation :—Mentd. Rawlings: v. 
General Trading Co., [1921] 1 K. B. 635. 
Add. Annotation :—Mentd. Yandle v. Sutton 
Young v. Yandle, [1922] 2 Ch. 199. 
Add. Annotation :-—Mentd. Said  v. 
[1920] 3 K. LB. 497. 


hia ohn: 1063.—CAN. 


JAW v. TAYLOR, [1924] 1 W. W. RB. 


carrying on of such business within the 
borough of P. or in the town of G” In 
Sept. 1020, pltfs. duly terminated deft.’s 
employment, & on leaving their service he 
at) once commenced business on his own 
account as an estate agent within the pro- 
hibited areca, describing himself as ‘6 C. Love- 
grove, A.A.L., state Agent,” the initials A.A.T. 
meaning Associate of the Auctioneers’ In- 
stitute, but he did not take out an auctioneer’s 
Jicence nor do any business as an auctioneer : 
—Held: deft. had not by the use of the 
initials A.A.1. held himself out to be an 
auctioneer. ~—BOWLER v. LOVEGROVE. [1921] 
1 Ch. 6423; 90 L. J. Ch. 356; 12t L. T. 
695; 37 'T. L. R. 424; 65 Sol. Jo. 397. 


of Auctioneer. 


deft. wrote against its description tn the book 
the price & pltf.’s trade name. Deft.’s name 
was nowhere written by him in the book, but 
his printed name appeared on the front page 
of the catalogue pasted in the book. Deft. 
refused to hand over the goods on the ground 
that the lot in question had been the subject 
of a “ knock-out”? to which pltf. had been 
a party. In an action for breach of contract 
deft. pleaded that there was no memorandum 
signed by him within Sale of Goods Act, 
1893 (c. 71), s. 4 (L):—Held: (1) the exist- 
ence of a ‘“ knock-out”? did not afford any 
defence to the action; (2) deft.’s printed 
name, baving been authenticated by his 
writing down the price & the purchascer’s 
naine, was a suflicient signature, & there was 
a sufficient note or memorandum of the con- 
tract, & pltf. was entitled to recover.~ 
ConeN v. Rocw, (1927) 1 K. BO 169, 05 
L. J. K. B. 945; 156 L T 20, 42 T. 1a. RR. 
674; 70 Sol. Jo. 012. 


of the Sale. 


Add. Annotation :—Generally, Mentd. Said v. 
Butt, [1920] 3 K. B. 497. 

Add. Annotalion :-—Mentd. Auerbach v. Nel- 
son, [1919] 2 Ch. 383. 


Butt | 131. eh Annotation :-—Mentd. Jie sd a Smith 


(Jayton, [1920] 1 Ch. 257 


PAGE wo St. ae Corpn, (N. B.), 
(19862 D.L. RR. 4d CAN. 


sa. Acquisition of provincial licence 
—Necesstty for municipal licence.}—~ 
A person who has obtained a pro- 
vincial licence asx auctioneer under 
Auctioneers & Vedlers’ Act, R. S. A., 
1922 (c. 39), ney be compelled to take 
out a m G ipal li ear —R. (MORRIS) 
v. atari aay L. R. 955; 3 
Ww. WwW. R. SCAN, 


sb. Power of city—Can- 
not arbitrarily refuse licence. }—-MOOsSE 





—— Cannot arbi- 
trarily revoke teen oe. }—Moose Jaw 0. 
eS a (1924) 1 W. W. R. 1063.— 








ci. Auctioneer licensed by 
province.}—MOosE JAW v. TAYLOK, 
{1924] 1 W. W. R. 1063.—CAN. 

sd. Licensing & Bankrupt Fraeaae ih 


City of St. John Act, N. 
(c. 75)—When fee of $500 payable. }— 








PART IV. SECT. 3, SUB-SECT. 2. 


so. Sale ‘without reserve ’’ — Rur- 
den of proof |—The onus of provin 
that ow sale by auction was ‘ withou 
reserve ’? 14 upon the person alleging It. 
In care of doubt the presumption is 
that the auction was onc with reserve. 
NEUGEBAUVER & Oo., Lp. v. HK 
MANN, [1923] App. D. 564. —§, AF, 


Cases 1384—280a. 


184. Add. Annotations :—Refd. Beyfus v. Lodge, 
{1925] Ch. 350. Mentd. Simpson v. Gilley 
(1822), 92 L. J. Ch. 194. 

147. Add. Annotations :—Mentd. Re Lavey, Ea p. 
Trustee, [1919] B. & O. R. 116; French v. 
Gething, [1922] 1 K. B. 236. 

148. Add. Annotation :—Apld. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 

149. Add. Annotation :—Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 636. 

150. Add. Annotation:—Consd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 635. 


151a. —-— !—At a sale by public auction 
of surplus property belonging to the Ministry 
of Munitions pltf. & deft. agrecd, in order to 
avoid competition, that deft. alone should 
bid for certain goods, & that the goods, if 
purchased, should be divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding & the goods were 


ENGLISH AND EMPIRE 





Dicest SUPPLEMENT. 


knocked down to deft. Deft. subsequen]y 
repudiated the agreement. In an action by 
pitf. to recover one moiety of the goods pur- 
chased or the value thereof over & above 
the price paid at the auction.—Held: the 
agreement was not illegal, & judgment should 
be entered for pltf.—RaWwLINGs v. GENERAL 
TRADING Co., [1921] 1 K. B. 6385; 90 L. J. 
K. B. 404; 124 L. T. 562; 37 T. L. BR. 
252; 65 Sol. Jo. 220; 26 Com. Cas. 171, 


C. A. 
Annotation :-—Apld. Cohen v. Roche, [1927] 1 K. B. 169. 
151b. ———.]- COHEN Vv. RoOcHE, No. 76a, 





ante, 
152. Add. Annotation :—Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 


153. Add. Annotation :—-Refd. Rawlings v. General 
Trading Uo., [1921] 1 K. B. 635. f 

159. Add. Annotation :-—Mentd. Christoforides v. 
Terry, [1924] A. C. 566. 


Part V.—Deposit. 


184, Add. Annotations :—Mentd. Chillingworth v. 
Esche (1928), 129 L. J’. 808 3; Monnickendam 
v. Leanse (1923), 39 T. L. R. 445. 


Part VIl.—Rights and Duties 


213. Add. Annotation :-—Refd. 
(1926), 95 L. J. Ix. 3. 945. 


219. Add. Annotation :-- Mentd. 
(No. 3) (1927), 137 1. I. 883. 

228. Add. Arnotation :—Mentd. Schiller v. Peter- 
sen (1924), 180 L. T. S10. 


255. Add. Annotations:—Refd. Page v. Sully 
(1019), 63 Nol. Jo. 55; Benton v, Vampbell, 
Parker, [1025] 2 K. 1B. 410. 


Cohen v. Roche 


The Jupiter 


192. Add. Annotation :—Refd. Beyfus v. Lodge, 
[1925] Ch. 350. 

Add. Annotation :—Mentd. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737. 


194. 


in Relation to Vendor. 


257. Add. Annotation :—Refd, Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 

260. Add. Annotation :—Mentd. Weld-Blundell v. 
Stephens, [1920] A. O. 956. 

263. Add. Annotations :—Consd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83. Mentd. Adams v. Morgan, 
{1923] 2 K. B. 234. 

268. Add. Annotation :—Refd. Adams v. Morgan, 
[1923] 2 Kk. B. 284. 


Part VIII—Rights and Liabilities in Relation to Purchaser. 


278. Add. Annotations :—Consd. Benton v. Camp- 
bell, Parker, (1925] 2 K. 1B. 410. Refd. Page 
vw. Sully (1918), 63 Sol. Jo. 55. 

Option to resell on purchaser’s default.] 

da were put up for sale by auction, the 

conditions of sale printed on the auctioneers’ 

catalogue providing : ‘' The lot to be taken 





280a. 


| a eemeel 


PART IV. SECT. 7. 


ef. Refusal of bidder tou pay—Sale 
of oly seized under exceution— 
ty entitled fo sell goods again.|— 





48 vi. 


ALIFAX AUTOMOBILE Co. ¢. Drew,  Ddbiddi 
{19361 1D... 891; 67 N.S.R.1.— agains 
AN. not bound to reco 


PART IV. 


1 aie combination amon 
intending purchavers at an unreserv 
auction sale to atifie competition b 
against one another is a fraud 
the seller, & eine auctionecr is 


away & paid for the day after sale,”’ & ‘‘ upon 
failure of complying with the above con- 
ditions all lots uncleared within the time 
aforesaid shall be resold.’”’ A _ purchaser, 
through his own negligence, bid for a lot for 
which he had not intended to bid, & the lot 
was knocked down to him. He afterwards 


member of such a& combination.— 
NEUGEBAUER & Co., LTp. t. HERMANN, 
{1933) App. D. §64.—8. AF. 

Pts {. Knock-out ea one 
of agreement between rate” RANT 
v. WHIT7MAN (1921), 55 N. 8. R. 16.— 
a bid by a CAN. 


SECT. 9. 


not 


142 


Vol. Iil.—Auction. Cases 280a—3s2Z9. 
endeavoured to persuade the auctioneers to 301a. Non-delivery — Goods included in lot by mis- 


put up the lot for sale again, but they de- take.|—In the catalogue of a sale by auction 
clined, Upon his refusing to pay, an action a lot marked 103 to 109* was included, being 
for the purchase price was brought by the various bundles of paper. Item 109* was 
auctioneers, & the purchaser contended that a bundle which the auctioneer did not intend 
under the conditions of sale it was obligatory to be in the catalogue, & he purposed to sell 


upon the auctioneers to resell the lot in it separately. 
question, & that he could be charged only ae zi 
with any deficiency upon resale :—Held: the 
words “all lots uncleared shall be resold ”’ 


It was, however, knocked 
down to pltf., & he paid for it, but the 
auctioneer refused to deliver it to him. The 


; , _ sna catalogue announced the sale as being ‘‘ By 
did not impose any obligation upon the order of J. 8. & others.”’ The buyer brought 
auctioneers, but merely conferred upon them an action for damages against the auctioncer : 
an option of reselling at their discretion, & —Held: the various owners of the lots not 


the auctioneers were entitled to recover the 
full price at which the lot was knocked down 
to the purchaser.—ROBINSON, FISHER & 
HARDING v. BeHaR, [1927] 1 K. B. 5133 96 


being disclosed as the principals, & there 
being no disclaimer by the auctioneer of 
personal liability, the auctioneer was per- 
sonally liable for non-delivery ; & the fact 


L J K.B. 150; 136 L. T. 28t; 91 5. P 59; that the buyer accidentally learned of the 
43 T. L. R. 66, D. CO. ownership of lot 109* was not miaterial.— 
282. Add. Annotation :—Consd. Benton v. Camp- PAGE v. SULLY (1918), 63 Sol. Jo. 55, D. C. 


bell, Parker, [1925] 2 K. B. 410. 307. Add. Annotation :—Refd. Page v. Sully 

289. aad: Pas (loonie Benton v. Camp- (L918), 63 Sol. Jo. 55. 
ell, Parker, 5 c. B. 410. Se ie : ' 7 
2983. Add. Annotation :—Consd. Benton v. Camp- 311. Add. Annolation :—Consd. Benton v. Camp 











bell, Parker, [1925] 2 K. B. 410. Belly Parkers (Eee) a Rese te. 
eo evans ee See Nee i behalf of a priaelyel does aot by hs micre 
os enn es 
296. Add. Annotation :—Consd. Benton v. Camp | 183i L. T. 60; 89 J.P. 187; ANT. R. 


bell, Parker, [1925] 2 K. B. 410. 662; 69 Sol. Jo. 842, D.C. 


Part IX—Rights and Liabilities in Relation to Third 


Parties. 
313. Add. Annotations :—Consd. Benton v. Camp- Bank of Liverpool, Underwood v. Barclays 
bell, Parker, [1925] 2 K. B. 410. Mentd. Page Bank, [19214] 1 K. B. 775. 
v. Sully (1918), 63 Sol. Jo. 55. 329. Add. Annotations :—Mentd. Phillips v. 
824. Add. Annotation :—Mentd. Underwood v. Brooks, [1919] K. B. 243, Folkes v. King, 
Bank of Liverpool, Underwood v. Barclays [1023] 1 K. B. 282; Lake v. Simmons (19286), 


Bank, [1924] 1 K. B. 775. 95 L. J. K. B. 686; Lowther v Larris, [1927] 
826. Add. Annotation :—Mentd. Underwood vr. 1K. B. 893 


mahing his first payment C. delivered the purchaser at the sule W. was not 
PART VIII. SECT. 2, SUB-SECT. 1. the car to W. to Rell at public auction. responsible to the buyor.—ARCHIBALD 
296 tii. -——~ --—Pltf. & ©. K. bought the car at an auction con- v. WASHER & Co. & KINNERNEY, (1923) 
entered into a hiro-purchase agreement . ducted by W.:—Held: the name of N. Z. L. R. 165.—N.Z. 
in respect of a motor car. After | the vendor having been disclosed to 





AOD 


Cases 1—50. 


{1919} 1 K. B. 443; 
92 L. J. P. 423° Hillis’ 


[1924] 1 KK. BB. 488. 


3. Add. Annotations :--Mentd. Ie Thellusson, 
xn. Abdy, (1919] 2 K. B. 735 ; Be Comptoir 
Commercial Anversois & Power, 
K. 2B. 868; Jebeaupin v. Crispin, [1920] 2 
K. 33. 714; Mertens +. Jlome FKrecholds Co., 
(1921) 2K. B. 526; Larrinaga v. Soc. Franco- 

des Jhosphates 


Americaine 


BAILMENT. 


Part 1.—In General. 


1. Add. Annotations : —Mentd. Coldman v. Hill, 
The Empress (1922), 
Trustee v. 
Johnson, [1921] 2 Ch. 451; Pratt v. Patrick, 6, 


Dixon- 


(1923),92 L. J. K. B 455; Re Wait, 
Ch. 962; Kursell v. Timber Operators & Oon- 
tractors, [1927] 1 K. B. 298. 


Add. Annotation :—Refd. Folkes v. King, 


EnqguisH AND Emprre DiaEst SUPPLEMENT. 


[1926] 


[1923] 1 K. B. 282. 


13. 
Ge 
{[1920] 1] 17. 
38. 


De Medulla 


Add. Annotation : — Mentd. 
Derbyshire Farmers, [1921] 2 K. B. 281. 
Add. Annotation :—Mentd. Edwards v. Porter 
(1924), 41 T. L. R. 57. 


Add. Annotation: 
Tredegars (1921), 37 T. L. R. 504. 


Jefferson v. 





Refd. Van Oppen v. 


Part I!.—Gratuitous Bailment. 
[1919] 1 K. B. 443; The Empress (1922), 


43. Add. Citation :—Palm. 381. 
Annotation :—Refd. Fill wv. 
Rayin. 227, 

46. Add. Annotation :— Retd. Coldman v. Hill, 
(1919) L Ik. BB. 448. 

47, 


PART I. SECT. 1. 


sk. Person obtaining possession d° con- 
fral of goods without ouner's consent.) 
--To constitute a bafluient it is suffi- 
cleut if the bailee, having obtained pos- 
KHeRHION & control of the bailor’s goods 
Without the latter’a knowledge or 
consent, afterwards acknowledges to 
the bailor that be holds them: for him, 
& thereafter rotains powesxion & 
contro! for him with his) consent.-— 
MAnKROWER, MeBhatrn & Co., PRO- 
ruerary, Gro. ve Darariry & Co., 
Lip. (1921) V. tL. R. 365.— AUS, 

135. -- Licence to occupy floor 
space }--Deft. was owner of a private 
garage, & rented to plef. the right to 
slore his motor car therein. The 
gerage had no dividing partitions or 
Bthalls, & no particular apace was 
aasigened to pitf, Pitf was given a key 
of this garage & was able to enter ut 
any time he aaw fit to do so & remove 
& return bis car as he chose :—/eld : 
deft was not bailee of pltf.’s car.—- 
Lissstr ot. Jonne, (1920) 47 N. BL RR. 
3158.—CAN 


141i. —-~- Goods UWft at cloah-room— 
Ball organised by committee jJ—-The 
committee hired a hall, & ticketa were 
sold. A room was provided for a 
Cloak-room, & a@ caretaker of this 
room hired ato uo remuneration paid 
by the committee When resp. pre- 
sented his numbered ticket. correspond- 
ing to the mumber placed on life coat 
it was found that another coat had 
been substituted for his ‘~—/7eld: as 
regurds the carelaher, there was no 
nuplied contract betwoen him & 
resp. As regards the members of the 
comnittee, any contract they might 
make was a contract on behalf of the 
whole body, including resp.-- CoRRETT 
: een (LO23)] N. ZL. R. 374.— 

al. ——- Delivery of mineral-water 
bottles —Charge for detention of empties.) 
—Pitfa. sold mineral-water {n bottles 
branded with their name. The course 
of dealing with customers war to 
invoice the bottles at a deposit rate of 
two shillings per dozen & when bottles 


Add. Annotations :-—Refd. Coldman v. Hill, 


Vaux, 1 Ld. 


92 L. J. P. 42. 


Mentd. Ellis’ Trustee v. 


Dixon-Johnson, [1924] 2 Ch. 451; Pratt v. 


50. 


were returned the customncrs were 
credited in full. Where bottles wero 
not returned the customers wero 
debited with a charge for them, pltfs. 
usually eae lee) half the doposit rate 
for missing bottles where a deficiency 
was fonnd to exist :—Held: the trans- 
action was in Jaw a bailment in which 
bare possession of the bottles vested 
in the borrower, the true opnery 
remaining in the lender.—CANTREL. 

COCHRANE «. NEKSON, {1026} N. 107.— 


PART I. SECT. 2. 


38 ii. ——.)—Lova tv. R. (1922), 63 
J). L. R. 184; 2t Each. C. R. 264.— 
CAN. 


PART Il. SECT. 1, SUB-SECT. 1. 


am. Timber sold remaining in mill 
yards— Warehouse receipt  qiven to 
buyer.|—Held : seller gratuitous bailee 
for buyer.— FERGUSON tv. EYER (1918), 
43 0. L. R. 190.—CAN. 


40 iii. Valuables of bathers Icft 
with carctaker of bathing-shed.|—Applts. 
were sucd by resp. for the value of 
a gold wateb & other articles left by 
resp. in the custody of the caretaker 
of «a bathing-shed conducted by 
applts. & which wero lost, presumably 
alalon :— eld: the fact by under- 
taking the caro of valuables belonging 
to bathera the use of the bathing-ghed 
was rendered inore attractive would 
constitute a consideration.— TIMARU 
Borovan COUNCIL v. BOULTON, [1924) 
N. Z. L. jt. 365.—N.Z. 


PART II. SECT. 1, SUB-SECT. 2. 


47 il. .}—Pltf. on loaving 
a hotel was allowed to leave a locked 
bag in tbe baggage room, which was 
kept locked except when opened for 
taking luggage in or out. On calling 
for the bag he found contents had becn 
stolen :—Held: the hotetkeeper was 
a gratuitous bailee & had exercised the 
reasonable care of a prudent man.— 
BREWER v. CALORI (1921), 29 B. CR. 
457.—CAN. 

lit 











Patrick, [1924] 1 K. B. 488. 


Add. Annotations :—Refd. The Santa Catha- 
rina (1919), 88 L. J. P. 170; The Cairnsmore, 


47 iii. -—- ——.]—GIBSON v. WIL- 
spon & DowneERn (1922), 67 D. L. BR. 
410.—CAN. 


47 iv. —— -J——The duty of a 
gratuitous bailee is to take the sami 
care of the goods depusited with him 
ag a reasonably prudent & careful 
man wight fairly be expected to take 
of his own property.—MUMFORD ¢t. 
NORTHERN ‘Trusts Co., [1924] 2 
W. W. hh. 745,.—CAN. 








47v.-—— Cloah-room— OF 
achvol. }— Boards of Education are not 
insurers of schvol children’s clothing; 
they are responsible for its Joss or 
injury only when it is caused by their 
neghigence.—STEVENHON vt, TOKONTO 
BoarRv or Enpucarion (1910), 46 
O. L. R. 1463 17 O. W. N. 52 —CAN. 


47 vi. Of racing 
club.}—Resp. sued applts., a racing 
club, for the value of a coat which she 
had left at applte.’ cloak-room at the 
racecourse, & Which disappeared from 
there. Kesp. was holder of a tichet 
for the race necting, but paid nothing 
for the deposit of the coat. There 
were hung on the walls of the waiting- 
room notices stating that while every 
care would be taken of deporited ‘ 
articles the club accepted no respon: 
sibility for same :—Held- there was a 
want of care on the part. of applts. 
in discharuing the duty they had 
accepted.— WELLINGTON KacinG CLUB 
v. Symons, (1923) N. Z. L. R. 1.—N.2Z. 


i. .}—The exhibiting of 
a Reg at a dog show constitutes a bail- 
ment for the benefit of both the 
exbibitor & the elub or assocn. holding 
the exhibition, & tho latter are liable 
for their own careleseness notwith- 
standing a provision in the entry form 
signed by the exhibitor that * it shall 
be a condition of entry that the club 
shall not be liable for loss or damage 
to any exhitit occusioned by fire, 
accident, condition of structure, or 
negligence of other exhibitors or of 
the officials or servants of the club or 
otherwise.””—— ANDREW t. GRIFFIN, 
{1918} 1 W. W. R. 274.—CAN. 





eee 











50a. 


. in respect of such deposits.” 


The Gunda, [1921] 1 A. C. 489; The Canadia | 
(1922), 127 IL. T. 499. Mentd. The Bernisse 
& The Elve, [1920] P. 1; The Oscar II, The 
Bernisse, The Elve, [1921] P. 173. 


.|—Pltf., who was a member of a 
tesidentia] club, of which defts. were the pro- 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager’s office. 
The rules provided that ‘‘ No claim in respect 
of any property alleged to have been left or 
lost in the club-house will be entertained, & 
neither the club nor the proprictors shall be 
responsible for any article of value so left or 
lost in the club, but small articles of value 
may, on application to the secretary, be de- 
posited in the safe, but neither the club nor 
the proprietors shall be under any liability 
The jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him had obtained references from two per- 
sons by whom he had been employed, but 
apparently had made no inquiry as to his 
previous career. After the theft it was dis- 
covered that he was an old & dangerous 
criminal :—-Held: defts. had not used due 
care in cngaging the night porter, & as the 
above rule did not negative defts.’ liability 
for damage duc to their neglect to take such 
care, they were liable for the loss. — WILLIAMS 
v. CURZON SYNDICATE, Lrpv. (1919), 35 
T. I. 1. 475, C. A. 














Vol. T.—Bailment. Cases 50—131a. 
[1919] 1 K. B. 443; Smith v. G. W. Ry. 
(1920), 37 T. L. R. 117. 

Add. Annotation :—Refd. Jebara v. Ottoman 


Add. Annotations :—Mentd. Prager v. Blat- 


’ spiel, Starnp & Heacock, [1924] 1 K. B. 566; 


Jebara v. Ottoman Bank, |1927| 2 K. B. 254. 

Add. Annotdtions :—Mentd. Underwood v. 

Bank of Liverpool, Underwood v. Barclays 

Bank, [1924] 1 K. B. 775; London & Mont- 

rose Shipbuilding & beh reset Co. v. Barclays 
. 67. 


88. 
Bank, [1927] 2 K. B. 254. 
89. 
91. 
Bank (1925), 31 Com. 
96. Add. Annotations :—Refd. 


The Empress 
(1922), 92 L. J. P. 42. Mentd. Coldman v. 
Hill, [1919] 1 K. B. 443; Ellis’ Trustee v. 
Dixon-Johnson, {1924} 2 Ch. 451; Pratt v. 
Patrick, [1924] 1 K. B. 488. 


101. Add. Annotations :—Mentd. Banbury v. Bank 


of Montreal, [1918] A. C. 626, Everett v. 


Griffiths, [1920] 3 K. LB. 163. 


103a. S. P. Parry v. ROBERTS (18385), 3 Ad. & EL. 


118; 5Nev. &M. K. B. 6690; 4 J. WK. 3B. 
9; Tl) BE Ro 3583 sub nom. BARRY v. 
Ropers, 1 TT. & W. 212. 


106. Add. Citation :—sub nom. ANON., Cary, 9. 
108. Add. Annotations :-—Mentd. Coldman v. Hill. 


[i919} 1 K. B. 443; The Empress (1922), 92 
Ju. J. P. 42; Ellis’ Trustee v. Dixon-Johnson, 
(1924) 2 Ch. 451; Pratt v. Patrick, [1924] 1 
K. B. 488. 


1419 Add. Annotation :— Mentd. Musgrove v. Pan- 





52. Add. Annotation :—Refd. Coldman v. Iill, delis, [1919] 2 K. B. 43. 
[1919] 1 Ix. B. 443. 118. Add. Annotation :—Refd. Sack v. Jones, 
64. Add. Annotation :—Refd. Coldman v. Mill, [1925] Ch. 235. 
[1919] } K. B. 443. 122. Add. Annotation :—Mentd. Ite Stokes, Wx p. 
65. Add. Annotation :—Refd. Layton v. General Mellish, [1919] 2 K. B. 256. 
Steann Navigation Co. (1923), 130 L. T. 662. 125a. S. P. Price v. GRoom (1815), LL TT. T. 0. S. 
67. Add. Annotations :—Consd. Coldman ». Hill, A765, N. P.53 on appeal, 2 Wxeh. 542. 
[1919] 1 K. B. 443. Distd. City of Baroda = -tnotation —Mentd. dtc Whiteley, Jr py. smith (1892), 67 
(Cargo Owners) v. Hall Line (1926), 42 ue ; 
T. L. R. 717. 131a. paaneaed erate aoe doctrine of con- 
P . : fusion of property does not apply to distinct 
70. ces ae a ee ee Tp chattels like caairs & tables, but to com- 
P J t & De t ; 1922) 2 K 'B = 42. modities such as corn, wine, oil & the like, 
Menta, P tt Dat ah Se 1iK.B 488. of which there can be a commingling of sub- 
entd. Pratt v. Patrick, [1924] : : stance (BRAMWELL, 3L.).—Smriri v. Torr 
75. Add. Annolations :—Refd. Coldman v. Hill, (1862), 31. & I. 605, 
59 iii. J—Defts. having by true owner—Moncy found in shop.j— motor car leaves it at u garago to be 
mistake removed a suit case from a Deft. was a shopkeeper, & pltf.,..a repaired & is given, without charge, a 


railway carriage, took the most speedy 
means of restoring the suit case 
owner by 
to leave for a point on the railway :— 
Hed: 


o the 
lacing it on a steamer about 


(1) defts. as bailees without 


salesinan in the shop, picked up from 
the floor a roll of banknotes, & handed 
it to deft., who caused inquiry to be 
made for the owner. 
made, & deft. hept the notes :— fel: 


No cluim was 


motor therefrom for use in the mean- 
time, he is a baileo from the garage 
propriety without) reward unless it 
0 that the work of repairing is the 
consideration for the lown of the car. 


reward were buund to use as much 
diligence in dealing with the goods in 
their possession as they would in 
dealing with their own; (2) in deliver- 
ing the suit case to a firerpan on the 
steamer to be delivered to the mate, 
deftse. failed to acquit themselves of 
the responsibility resting upon them.— 
McCowan v. McCULLocH, [1926] 1 
D.L. R.312; 58 N.8. R. 320. -— CAN, 
65 iv. .}—The fact that a 
chattel has been lost or injured in 
the hands of a gratuitous bailee rainen 
a prima facie presumption agaimpst 
him. That presumption, however, 
may be rebutted by his proving that 
he was not to blame for the Joss 
‘or injury.—MUMFORD v. NORTHERN 
co Co., {1924] 2 W. W. Rt. 745.— 


PART II. SECT. 1, SUB-SECT. 4. 
77: i. Rights of finder ayarnst all but 








the property was “ lost,’”? & as against 
all other porsons than the owner, the 
finder became the substantial owner of 
the thing found by him, & plitf. was not, 
oF reason Of being in the employment 
of deft., deprived of his rights as a 
finder —HAYNEN v. MUNDLE, 22 
C'. L. T. 152.—CAN, 

77 ii. -——- —~- Or in bank.}-A 
clerk in a bank noticed lying on a desk, 
used by patrons of the bank in the 
public portion of the premises, a wallet 
containing money, & handed it) over 
to the manager for the rightful owner, 
who never was discovered or appeared 
to claim it :—ZZeld: the money was 
not ‘lost.”—HEDDILE r. BANK Of 
ane (1912), 17 B. C. R. 306.— 


PART II. SECT. 3. 


1081. Duties of borrower— Measure 
of diligence.j}—Where an owner of a 


Heo is therefore bound to take reason- 
able care of the car hired, & ff It be 
received by him in good condition & 
he returns it. damaged & fails to give 
any account of the time, placo & man- 
ner of the Injury, the law will presume 
that ho has heen negligent.——-Bl00 
Mo1ok Partons vw. Keren, [1918] 1 

W. R. 706; 39 D. L. R. 410.— 
CAN 


108 ii. ——- ——- Onua to negative 
negligence.J—VPItf. loaned deft. his 
traction engine to be used for hauling 
a gasoline engine to start same. While 
being used for hauling a separator 
over rough ground the crankshaft 
broke :—//eld : the onus was on deft. 
to negative negligence on his part, &, 
not buving discharged this onus, he 
was liable in damages.—SMITH wv. 
Moats, {1921} 1 W. . R. 268; 56 
oan R. 415; 14 Sask. L. R. 37.— 
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{1919} 1 K. B, 443. 


Add. Annotations :—Refd. Coldman v. Hill | 
(1918), 88 L. J. K. B. 491 ; Welden v. Smith, 
(ige4ay A. G. 484. 


Add. Annotations :—Consd. Turner v. Civil 
Service Supply Assocn., [1926] 1 K. B. 50. 
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K. B. 87; Layton v. General Steam Navi- 
gation Co. (1923), 130 L. T. 662; Fagan 
vw. Green & Edwards (1925), 70 Sol. Jo. 185; 
Gosre Millard v Canadian Government Mer- 


. chant Marine, American Can Co. v Canadian 


Government Merchant Marine, [1927] 2 K B. 
432 Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 8 K. B 448; Wasserman 
v. Blackburn (1926), 43 T. L. R. 96. 


140a, - —-- Car driven ‘‘ at customer’s sole risk.’”]— 


Annolatraeus 
(1927 
(W927), 43 T eR, 627. 
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Motor car lft at garage— Garage under 

repair.) — FOURNIICR 

a 21). 567 DL LL. R725: 54 NL SL OR 
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1358 ji. —~- — 
koeper who invites customers to deposit 
articles of clothing temporarily 


ordinary diigence in oaring for the 
articles entrusted to him & is liable in 
case of failure to do #0.— 


136 iii. 
Pitf.’s mare, kept for tim In an open 
stall in deft.’s stable, was kicked by 
@ home, Which was kept in the adjoining 
open atall, & 


ebank 
Held 


horse had evar broben a hal 
before, or that the shank was not as 


lace provided by hin for that purpose 


The owner of a motor car deposited the car 
for sale on commission with deft., the keeper 
of a gurage, upon the terms of a printed 
document containing the clause:  ‘' Cus- 
tomers’ cars are driven by your staff at 
customers’ sole risk.” The car was sent out 
by dett. in charge of one of his drivers to be 
shown to a prospective purchaser, & was 
injured owing to the negligence of the driver : 

Held: the above clause protected deft. 
from hability tor the negligence of his 
servants. RuTreR 7. PALMER, {1922} 2 
K. B. 87; 91 LJ. K. B. 6573 127 L.'T. 419; 
88 T. 1. R. 555 3 66 Sol. Jo. 576, OG. A. 


Apld. Pot bes, Abbott & Lennard «. G. W. Ry 


2T {. Too. Refd. Durnford v. G. W. Ry. 


i), 


Not hable for thefit—~ WADDINGION 
Mi K 


v. ENNA 


ite owncrs to 





}—~A_ restaurant 


h & 


secured to the 
MURPHY 0, 


os ee 





Stable keeper.j— 


141 iv. 
for reward, or a 





had brohen his balter 
during the aight & got loose -— 
ax it was not proved that the 

ter shank 


garage 
safe custody over nigh 


141. 
142. 


143. 


144. 


145. 
146. 
159. 


168. 
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strong as halter shanks usually wore, 
deft. Was not Hable.— TEMPLETON ¥v., 
(1904), 24 . : 
Ooe. N. 151; 14 Man. L. R. 495.- CAN, 


an. —— IJlaamhlity for acts of ser- 
tvunts,-—A motor car was entrusted by 


prope ors for 


night the night watchman in charge 
of the garage took the car out for his 


their duty of keeping the car safely 
aroge to their servant, 
thoy were Hable to pursuere for th 
eervant’s failure in performance.— 
CENTRAL MoToRS, GLASGOW, LTD. vt. 
CKSS\OCK GARAGE 
{1925} S. C. 796.—SCOT 
——.}—-Where a bailee 
pores who is under 
the same legal oblig. 
hailee, is sued for the loss of goo 
onus of proving that the loss did not 


& 


veour throvgh any want 
able care on the part of deft. or his 


146 


ations as euch & 


Add. Annotation :—Refd. Coldman v. Hill, 
[1919} 1 K. B. 448. 

Add. Annotation :—Refd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 62 

Add. Annotation :—Refd. Gosse Millard ». 
Canadian Government Merchant Marine, 
American Can Co. v. Canadian Governmen{ 
Merchant Marine, [1927] 2 K. B. 482. 

Add. Annotations :—Consd. Layton v. General 
Steam Navigation Co. (1923), 180 L. T. 662: 
Gosse Millard v. Canadian Government Meor- 
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Government Merchant Marine, [1927] 2 K. B 
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The Santa Catharina (1919), 88 L. J. P. 170; 
Williams v. Curzon Syndicate (1919), 35 
T. L. R. 475; Fagan v. Green & Edwards 
(1925), 70 Sol. Jo. 185; Turner v. Civil 
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G. E. Ry., [1921] 2 K. B. 426; Reynolds 
v. Boston Deep Sea Fishing & Ice Co. (1921), 
88 T. L. R. ; Rutter v. Palmer, (1922) 2 
K. B. 87; Wasserman v. Blackburn (1926), 
48 T. L. R. 96. 

Add. Annotation :—Consd. Pennington v. 
Reliance Motor Works, [1923] 1 K. B. 127. 

Add. Annotation :-—Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


Add. Cilation :—88 L. J. K. B. 56. 


Annotations :—Mentd. Joachimson v. Swiss 
Bank Corpn., [1921] 3 K B.110; Re Polemis 
& Furness, Withy, [1921] 8 K. B. 560; Jones 
v. Waring & Gillow, [1926] A. OC. 670. 

Add Annotations :—Consd. Gibaud v. G. E. 
Ry., [1921] 2 K. B. 426. Apld. Buerger v. 
Cunard 8.8. Co., [1925] 2 K. B. 646. Refd. 
The Cap Palos, [1921] P. 458, L. & N. W. 
Ry. v. Neilson, [1922] 2 A. ©. 2683; The 
Refrigerant, [1925] P. 180. 


Evidence of negligence—Failure to 
examine goods periodically.|—Resps.’ wheat 
was stored at applts.’ warehouse, which 
was allowed to become congested with grain 





employees is upon deft.—MAKOWERR, 


wv McBratn & Co., PROPRIETARY, LTD. 
Cc L. 4 v. DaLoeTy & Co., Lrp., [1921] 
V. L. R. 365.—AUS. a5 





141 v. ——~.}-—-The burden is 
on pitf. in the first instance to establish 
negligence, but where the loss is 
established or the goods are not 
returned, a sufficient case is 
against the bailee to put bim upon his 

gu 


During the 


sar own purposes, contrary to his em- defence. The law in case pre- 

fre alla A oh he Hi Sea: ployers® nsetructions & without their sume» negligence to be the Caane: of 
¢{ for maiot the 1 : Date the nowledgs, While being driven by the loss or non-return. Where there 
D enicnait ‘ives, hin peoompense tHe, aight watchman the car collided 1s no explanation of the cause of loss 
{routs mnie eoatoniers The patlee Gn with another car & was oon eres —~ & deft. pats to mect the prim ae 
euch a case ix bound to erercise Held: ag the defenders had dolegated case against him Le will be beld Mable 


for the consequences of his neglect.— 
MURPHY v. Harr (1919), 52 N. 8. R. 
e 79.—CAN, 


141 vi. -—— Oe loser ee Do, vw. 
GRaAsSSWOLD (Alta.), (1926) 2 D. L. R. 
Motor Co,, 1962.—CAN, 


PART Ill. SECT. 1, SUB-SECT. 2. 
461 vi. Read now “‘ 163a 1.°’ 


ds, the 161 vii. Read now “* 163s fi.” 





rons sere rt ios 1a the Goal stores of date: 
- applies 8 
ce hi he apples were in good order & con- 


164. 
168. 


(71. 


184, 
190. 


182. 


of various _kinds, including maize, which 
had a special tendency to heat, & applts. 
Were tM consequence unable to fulfil the 
obligution they were under to resps. to exe- 
cute their orders to turn & cool as expe- 
ditiously as they were bound to do. Resps.’ 
wheat was moist, & there was evidence that 
even a small rise in the surrounding tem- 
perature might, unless it was expeditiously 
turned, cause it to heat:—Held: applts. 
were liable.—LIVERPOOL GRAIN STORAGE & 
TRANSIT Co., Ltp. v CHARLTON & BaGsHAw 
(1918), 146 L. T. Jo. 20, H. L. 

Add. Annotation :—Refd. Coldman v. Hill, 
[1919) 1 K. B. 448. 

Add. Annotation :—Mentd. Reader v. S. E. & 
C. Ry. & L. & N. W. Ry., Van Den Berghs 
v. G. W* Ry. (1921), 388 T IL. R. 14. 

Add. Annotations :—Consd. Engel v. Lan- 
cashire & General Assce. (1925), 41 T. L. R. 
408. Mentd. Lake v. Simmons (1926), 95 
L. J. K. B. 586. 

Add. Annotation :—Refd. L. & N. W. Ry. 
v. Hudson, [1920] A. C. 824. 

For ‘“‘ Company not responsible for package 
over £10,"* read ‘“ Company not responsible 
for package over stated value.’’ 

Add. Annotation :—Refd. Gibaud v. G. BE By. 
(1921), 125 L. T. 76. 

Add. Annotation :—Consd. Gibaud v. G. E. 
Ry., [1921] 2 K. B. 426. 


192a. ——— Loss of luggage left outside cloak- 


room.]—-A condition in a railway cloak-room 
ticket purporting to exempt the railway co. 
from responsibility for articles above a 
specified value deposited in the cloak-room 
except on certain terms, & assented to hy the 
person taking the ticket, ie not prevented 
from being part of the contract & from pro- 
tecting the co. merely because it is unreason- 
able, provided that it be not so extravagant 
as to imply, & there is no other evidence to 
show, that that person’s assent to it has been 
obtained by fraud, or so irrelevant as to be 


Vol. II.- Bailment. Cases 168a—192a. 


porting to be a cloak-room ticket upon the 
tace of which was legibly printed the follow- 
ing condition: ‘‘ The co. will not be in any 
way responsible in respect of any article 
deposited the value whereof exceeds £5, 
unjess at the time of deposit the true value 
& nature of the article shall have been de- 
clared, & Id. per £1 sterling of the declared 
value be paid for each day or part of a day 
in addition to the ordinary cloak-room 
charges.’” The value of the bicycle exceeded 
£5, but plitf. made no declaration of value 
ot additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When pltf. returned 
to claim the bicycle it could not be found. 
In an action by pltf. against defte. for the 
value of the bicycle defts. relied upon the 
above condition. It was found in effect 
that pltf. knew that there was printing on 
the ticket, that he believed it contained a 
condition, & that defte. had done sufficient 
to xive pitf. notice of the condition; & it 
was not found & there was no evidence to 
show that pitf.’s assent to the condition had 
been obtained by fraud. It wae further 
found that owing to the negligence of the 
official in leaving the bicycle at the door of 
the cloak-room it had been stolen :—A:/d: 
(1) assuming that the condition was un- 
reasonable which, semble, it was not, defts. 
were not, merely on that ground, prevented 
from relying upon it, inasmuch as it was not 
so extravagant as to imply that pitf 's asrent 
to it had been obtained by fraud. or so 
irrevelant ag to be foreign to th contract ; 
(2) defta. were protected by tl condition, 
although the bicycle had not. been deposited 
within the cloah-room: (3) on the above 
facts & findings judgment should be entered 
for defts.—QGIBAUD v. GreaTr EASTERN Hy. 
Co., [1921] 2 K. B. 426; 90 L J. K B 5353 
125 L. T. 76; 37 T. L. Wt. 422; 65 Sol. Jo. 
454, C. A. 


foreign to the contract. 


Pitf. took his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing it there, paid to the official the 
charge demanded, & received a ticket pur- 





dition when they were placed in the 
store. Several months later the apples 
were taken cut of the store con- 
siderably damaged & deteriorated :— 
Held: it was the duty of deft. being a 
baulee for reward to provide a cool 
store fit for the purpose intended, & 
to maintain the prover temperature 
& proper circulation of cold air in 
the store by efficient means, & to store 
the apples in such manner as would 
ensure access of the cold air to the 
fruit: & aa fruit was liable to be 
injuriously affected by failure to 
ees any of these duties, & might 

me affected at any time, {t was the 
duty of deft. to inspect the fruit in the 
store at reasonable times, &, if indica- 
tions of detcrioration were observed, 
to notify pitfs., &, if necessary & 
practicable, to take steps to protect 
the goods from further dam _— 
AURORA TRaDING Co., LTp. & JacK- 


SON v, NELSON NG_Oo., * 
{1922) N. z. L. R. 662.—N.Z. 


Fatiure to tasped 
premisea— Defective wharf.}—Held: the 
collapse of the wharf was due to 
failure of nay or Poaragio piles supporting 
it, & such defect should have been 
known if proper diligence had been 


Annotations :-—Aa to (2) Consd. L. &. N. W. Ry. v. Neilson, 


Cunar : 
(1925) P. 130. 


used in inspection.— FURNESS WITHY 
Co., LTp. ». AHLIN (1918), 42 D. L. R. 
97.—CAN. 

sp. Delivery to purchaser without 
production of lake-bills of lading )-— 
Held: defts., an elevator co., to whom 
the goods had been shipped for storage, 
were liable.—NORTHERN GRAIN ('O., 
Lip. v. GoprRicna ELEVATOR & TRA\- 
sit Co., Lrp., [1926] 1). Ll. HR. 297; 
[1926] S.C. R. 120.—CAN. 


172 ii. -}—Pltf. uclivered goods 
to defta., a warehouse co., for storage. 
The warehouse contract provided that 
the responsibility of the co. ‘* for the 
contents of any pioce or package ia 
limited to the sum of $50, unless the 
value thereof is made known at the 
time of storage & receipted for in the 
schedule; an additional co @ will 
be made for higher valuation.”” The 
goods, which were in several packages 
were stored without a declaration of 
value & without any additional charge 
for a higher valuation. Through the 
negligence of defts.’ servants, the gooda 
were included in a shipment of other 
goods & sent to £ d. Some of 

Itf.’s ods were t, & others 
:—Held: the gmount which 
pitf. was entitled to recover was 





(1922) 2 A. C. 263 

banana So th Ry. (1923), 130 L. TP. 131: B 

unan v. Southern Ry. oy a T. 1313 Buetger sv, 
d 8.8 (1925) 2B 


Refd. Armour v Walford (London), 


473: The Cap Palos, [1921] P 448; 


» B. 646; The Refrigerant, 





Hmited by the clause of the warehous- 
contraet —MAUNSFLL ov. CAMPBRLL 
SecUuRITY Fiaveroor StTorack & 
Movina Co, aaa are 2W W RK. 
$48; (1921} 2 W .R 578—C N. 
172 ti. A cold storage co. 
guve a receipt for hops stored with 
{hem which bore, ‘‘ The co. will use 
every endeavour io taking care of all 
goods Ne ada to its eharge, but 
will not be held responsible for auy 
damasfe what-ocver, ... All goods 
are roceived subject to the conditions 
on the back of this receipt °? The first 
condition on the back was, “f The co. 
will use every endeavour in taking 
care of al] goods consigned to Its 
charge, but will not be held responsible 
for loss or danage to goods stored 
through maintaining too high or too 
low a temperature iu the stores, tallure 
of machinery, buildings or plant fire, 
or any other cause whatsoever other 
than theft ’:—Held:> the contract 
meant that defenders promised to do 
their utmost to take care of the hops, 
but that, if their efforts were unkuc- 
ceasful for any cause other than theft, 
they were not to be Iiable {n damages.— 
BALLINGALL & SON v. DuNDEK Ick 
& CoLp STroraue Co., (1924) S. C. 
238,—§COT. 
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Add. Annotation :—Consd. Gibaud v. G. E. 
Ry. (1921), 125 L. T. 76. 
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8. Ek. & C. Ry. & The Pullman Car Co. (1922), 
38 T. Iu R. 678: Hearn v. Southern Ry. 
(1925), 41 T. L. R. 805. Mentd. Nunan v. 
Southern Ry. (1923), 130 L. Tt. 131. 


Add. Annotations :—Refd. Gibaud v. G. E. 
Ry. (1921), 125 lL. T. 76. Mentd. Walls v. 
Centaur Co. (1921), 126 L. T. 242; Nunan 
v. Southern Ry. (1923), 130 L. T. 131. 


Add. Annotations :—Mentd. Coldman v. Hill, 
[1919] 1 K. B. 448; The Empress (1922), 
92 J. J. P. 423 Ellis’ Trustee v. Dixon- 
Johnson, [1924] 2 Ch. 451; Pratt v. Patrick, 
[1924] 1K. B. 488. 


Add. Annotation :—Mentd. Brightman 
Tate, [1919] 1 K. B. 463. 


Add. Annotation :—As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Yhargeurs Francaise (1926), 42 T. L. R. 735. 
Add. Annotation :—Refd. Geddling v. Marsh, 
{1920] | K. B. 668. 

Add. Annotation: — Apld. Point Anne 
Quarries 2». The M. F. Whalen (1922), 39 
T LR 37. 

Add. Annotation ; —Refd. Britannia I[fygienic 
py Co. vw. Thornycroft (1926), 135 
TT. 88. 


v. 


216a. Duty to keep in repair.] —Where a person 


hires a specific thing for the purpose of using 
it, there is an implied contract on the part 
of the letter that he will in the meantime 
heep the thing, as T should say, in repair, 
that is, he will not by want of reasonable 
care after the contract. is made allow it to 
become worse than it was at the time the 
contract was made (BRuerr, L..J.).—ROBERT- 
SON v. AMAZON Tua & JAGHTERAGE Co. 
ae as reported in 7 Q. B. D., at p. 606, 


Annotations :— Refd. Tho West Cock, [1911] P. 208; The 


Gh umorven, {1013} 
ve. The M. FF. Whalen (1922), 39 T. L. RR. 37 
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219. 


228. 
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241 vi. 
nine motor lorries to deft., receiving 
from hinn Rs.5,000 yee the terms of a 
written agreement, t 
of which wero as follows :—‘' 1 have 
to-day agrocd to sell to you on the hire- 
purchase system = for 


nine 


payment as under. 


to pay any of the instalments on due 
date, 


oider 


not considered as sold until the final 


.141. Mentd. Point Anne Quarries 


Add. Annotations :—-Folld. Mintz v. Silverton 
(1920), 360 T. L. R. 399. Refd. Willianis 
i Syndicate (1919), 35 T. L. FR. 


Add. Annotations :—Mentd. Coldman v. Hill, 
{1910] 1 K. 2B. 4435 The Empress (1922), 92 
L. J. P. 42; Illis’ Trustee v. Dixon-Johnson, 
11924} 2 Ch. 451; Pratt vo. Patrick, [1924] 1 
K. B. 488. 

Add. Annotation: As to (1) Refd. Gosse 
Millard ». Canadian Government Merchant 
Marine, American Can Co. »v. Canadian 
Gon ernment Merchant Marine, [1927] 2 K. 1. 


For the existing paragraph substitute as 
follows:--Obligation to keep in repair— 





-)—Pitf. handed over 
amount has been 


1c Mmatorial rts 


Rs.25,000 my under. 
- . in consideration of 


In case of failuro 


lorries . 


a letter 
wevious paymeuts will be con- 

null & void, & the lorries are 
an 


of Police to transfer 
name ”’’ :—Heild: th 
agreement for sale—CoOLE vt. 
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Agreement for redelivery in good working 
order.]|—SCHRODER v. WARD, No. 237, post. 


Add. Annotations :—Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 526; Kursell 
v. Timber Operators & Contractors, [1927] 1 
K. B. 298. Mentd. Re Thellusson, Bx p. 
Abdy, [1919] 2 K. B. 785; Me Comptoir 
Commercial Anversois & Power, [1920] 1 
K. B. 868; Lebeaupin v. Crispin, [1920] 2 
K. B. 714; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla (1923), 
92 L. J. K. B. 455; Re Wait, [1926] Ch. 
962. 


Add. Annotations :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 443; The Empress (1922), 92 
L.. J. P. 42. Mentd. Ellis’ Trustee v. Dixon- 
Johnson, [1924] 2 Ch. 451; Pratt v. Patrick, 


Add. Annotation :—Mentd. Schiller v. Peter- 
sen, [1024] 1 Ch. 394. 


Add. Annotation :—Mentd. British Ry. Traffic 
& Electric Co. v. C. R. O. Co. & L. C. C., [1922] 
2 K. B. 260. 


Add. Annotations :-——Consd. Lewis v. Thomas, 
[1919] 1 K. B. 

Traffic & Electric Co. v. C. R. C. Co. & L. C. C., 
{1922]2 K. B. 260 ; Lamb wv. Wright, [1924] 1 
K. B. 857. 


Add. Annotation :—Mentd. British Ty. 
Traflic & Electric Co. v. ©. R. C. Co. 


L. C. C., (1922]2 K. B. 260. 


Add. Annotation :—Mentd. Dominion Coal 
Co. v. Maskinonge S.S. Co., [1922] 2 K. B. 
132. 


252a. Delivery—Refusal of hirer to take delivery— 


254. 


255. 


eee 


payment has been received. The 
 eantaoaded has no right to mortgage or 

ispose of any lorries until the full 
aid & {pltf.) or his 
nomineo has the right to eeize the lorries 
wherever they may 
sideration monucy is to 
As against the payment of 
Rs 5,000 1] have to-day given to you 
delivery of all the nine lorries, & also 
addressed to the Commissioner 
the lorries to your 
e 


148 


Remedy of owner.]—Under a hire-purchase 
agreement deft. agreed to hire from pltfs. a 
cash register for ten months certain at an 
agreed monthly rental payable in advance 
with an option to purchase on payment of a 
fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft. in breach of his contract refused to 
accept delivery of the register. Plitfs. issued 
a default summons in the county ct. for rent 
accrued due up to the date of the summons :— 
Held: no actual debt had been incurred & 
the action was not maintainable, pltfs.’ 
remedy being in damages only.—NATIONAI. 
CasH REGISTER Co. v. STANLEY, [1921] 3 
K. B. 292; 90 L. J. K. B 1220; 125 L. T. 
765; 37 T. L. R. 776; 65 Sol. Jo. 643, D. C. 


Add. Annotations :—Retd. Albemarle Supply 
Co. vr. Hind (127), 43 T.L R 783. Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1K. B. 127. 


Add. Annotations :—Refd. Albemarle Supply 
Co tv Hind (1927), 43 T. L. R 783. Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1 K. B. 127. 


NANALAL MORARJ1 DARE (1924), 1.L.7R. 
49 Bom. 172.—IND. 


248 vi. —— What 18s payment. }— 
Under a hire-purchase agreement the 
hirers made an initial payment & gave 
to the owners bills of exchange for the 
total amount of the monthly pe ents 
as ral security. These were 
subsequent! discounted by the 
owners Pac : no stag aa ro pay- 
men © property e goods 

ed in the owners.—Re 
& SHiLrpay, {1927} N. 162.—IR. 





The con- 
be paid as 


ent was 


261. 
262. 


262a. a oy 


Add. Annotation :—Mentd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
Add. Citation :—119 L. T. 632. 

Add. Annotations :—As to (1) Consd. Nelson 
Murdoch v. Wood (1922), 126 L. T. 745. As 
ae Apld. Cohen v. Roche, [1927] 1 K. B. 








- -|—Pltfs. let a piano on a 
hire-purchase agreement which provided that 
until all the instalments were paid the hirer 
should have no property in the goods other- 
wise than as hirer, & that in case of any 
breach of the agreement pltfs. might, without 
any formal notice, put an end to the hiring 
& retake possession of the piano, & that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then due, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owner. The hirer having 
subsequently got the piano back into his 


own possession & having again disposed of it, | 


264. 


267. 


Vol. 11.—Bailment. Cases 261—318. 


but having, in the meantime, kept up the 
payment of the instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft. 
for conversion :—Held : the sale by the hirer 
to deft. was not ipso facto a repudiation of 
the hire-purchase agreement, as pitfs. had 
never accepted the repudiation, but it trans- 
ferred whatever interest the hirer had at the 
time of the sale, & as pitf{s. were not entitled 
to the possession of the piano until they 
elected to put an end to the agreement there 
was no conversion by deft.—NELSON Muk- 
bocH & Co. v. Woon (1921), 126 L. T. 7-45 ; 
38 T. L. R. 23; 66 Sol. Jo. (W. R.) 6 D.C. ; 
revsd. on other grounds (1922), 38 T. L. R. 
393, C. A. 

After ‘ the owner can maintain an action for 
conversion against the purchaser’’ add ‘‘, as 
the hirer has not ‘ agreed to buy’ the goods 
within Factors Act, 1889 (c. 45), s. 9.’ 
Add. Annotation: — Mentd. British Ry. 
Traffic & Electric Co. »v. C. KR. C. Co. & 
L. C. C., [1922] 2 K. B. 200. 


Part IV.—-Considerations Common to all Classes of Bailment. 


278. 


280. 


285. 


287. 
296. 


Add. Annotations :—Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 526; Kurecll +. 
Timber Operators & Contractors, [1927] 1 
K. B. 208. Mentd. Ke Wait, [1926] Ch. 962. 
Add. Annotations :—-Consd. Kempler v. Brav- 
ingtons (1925), 133 I. T. 680. Refd. Luke v. 
Simmons (1926), 05 L. J. K. B. 586. 

Add. Annotation :—Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
D’Escompte de Mulhouse (1924), 93 L. J. 
K. B. 1098. 

Add. Annolation: Mentd. 

(No. 3) (1927), 137 LT. 333. 
Add. Annotations :—Distd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223; Wait & 
James v. Midland Bank (1926), 31 Com. Cas. 


The Jupiter 


ac Mentd. Sterns v. Vickers, [1923] 1 EK. B. 

8. 

298. Add. Annotation :—Mentd. L. & Y. Ry., 
i. & N W. Ry. & Graeser v. MacNicoll 


299. 
300. 


304a. = —.] 


PART III. SECT. 3, SUB-SECT. 2. 


264 
tered 
in the usual form In respect of a motor 
After making his first 
C. delivered the car to deft. 
Deft. K. bought the car at an auction 


car. 


(1918), 88 L. J. K. B. 601. 

Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin (1925), 134 L. T. 309. 

Add. Annotations :—Consd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223. Mentd. 
Hoot v. Overseas Exporters, [192]] 3 K. B. 
Defts., warehouscmen, held 618 
quarters of maize belonging to A., who sold 
200 quarters thereof to W., who sold them to 





Venn oe. }- Pitt. & C. on- 
futo a hire-purchase reement 


ayment 
- to rel], 


-tnnotations — Consd. Wait & 


pitfs., giving to the latter a delivery order 
which they lodged with defts. Defts. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title :— 
Held: the mere receipt of the delivery order 
by defts. without objection did not estop 
them from denying that pltf{s. were the 
owners of the 200 quarters.—LauniE & 
MOREWOOD v. DuUDIN & Sons, [1926] 1 KK. B. 
223, 05 L. J. K. B. 1913; 131 L. T. 309; 
42 T. L. R. 149; 31 Com. Cas. 96, C. A. 


Jumes ooo Midland Bank 


(1926), 31 Com Cus, 1723 dée Wait, 11927] 1 Ch. 606 
304b. ——~-.]— Wait & JAMES v. MIDLAND BANK 


306. 
309. 


312. 


313. 


destruction while in the 

firm of carpet-beaters wit 
had sub-cuntracted to beat it, there V. 
being no delectus personw in such a 
coutract as to bar them from employ- 
ing @ sub-contractor, & no negligence 
in the selection of the sub-contractor.— 


remises of a 


(1926), 31 Con. Cas. 172. 

Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin, [1926] 1 K. L. 223. 

Add. Annotations :—Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. .l. P. 126. Mentd. Klhott Steam Tug Co. 
v Shipping Controller, [1922] 1 K. B. 127; 
G. N. Ry. v. L. HK. P. Transport Depository, 
{1922} 2 K. B. 742; The Zelo, (1922) P. 0; 
Mersey Docks & Llarbour Board v. Ilay. 
[1923] A. C. 345. 

Add. Annolations :—Consd. Lake v. Sitamons 
(1926), 95 L. J. K. B. 580. Mentd. Williams 
v. Baltic Insce. Assocn. of London, (1921! 4 
K. B. 282. 

Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 Iu. J. K. B. 586. 


due to no want of reasonable care on 
his part.— PATERSON ov. MILL, (1923) 
ry R. 36.—AUS. 


PART IV. SECT. 1, SUB-SECT. 7. 
316 fi. -J—-S. sold certain 
sheep to D. Under the contract of 


whom they 








conducted by W. :—/Hleld: both defts. 
were liable to pltf.—ARCHIBALD rf. 
WasHER & Co. & KINNERNEY, [1923] 
N. Z. L. R. 165.—N.Z. 


PART Ili. SECT. 4. 

269 i. ——.J—Held + a 
firm of upholsterers who had _ con- 
tracted to remove, beat, & relay a 
carpet, were not liable for its accidental 








STEVENSON & Sons v. MAULE & SON, 
bea S. C. 335; 57 Sc. I. R. 254.— 


PART IV. SECT. 1, SUB-SECT. 1. 

275 ii. - —.J—The law imposes an 
obligation upon a balilee to restore tho 
article bailed to the bailor, subject to 
this, that the bailee is excused fron 


restoring it if his inability to do so is | lute property of S. 


sale, on a fixcd date, a@ count & pro 
forma delivery wat to be given, & 
such delivery was to be taken only 
upon payment in cash of the full 
aGunt of the purchase-money & 
not before. Until such payment in 
cash, or until all cheques, etc., given 
in payment wore met & satisfied, the 
nheep were to remain the sole & abso 
During the period 


Cases 317—392. 


317. Add. Annotation :—Retd. Whiteley v. Hilt, 
{1918} 2 K. B. 808. 
319a. Completion of work—Goods sent to trades- 
man for work to be done.]— Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as bailee do not cease 
as soon as his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
relationship continues.—MITCOHELL v. DAVIS 
(1920), 37 T. L. R. 68. 
Add. Annotation :—Refd. Whiteley v. Hilt, 
[1918} 2 K B 808. 
Add. Annotation :—Mentd. Belvedere Fish 
Guano O©o. v. Rainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
{1920] 2 K. B. 487. 
Add. Cilation :—119 L. T. 682. 
Add. Annotations :—Consd. Nelson Murdoch 
v. Wood (1922), 126 L. T. 745. Refd. Cohen 
v. Roche (1926), 95 L. J. K. B. 945. 
Add Annotations : —Consd. Coldman »v. Lill, 
[1919] 1 K BB. 448. Refd. Oity of Baroda 
(Cargo Owners) v. Hall Line (1926), 42 
T. 1. R. 737. 
388. Add. Annotation :—Consd. Coldman v. Hill, 
(1919) 1 K. LB. 448. 
339. Add. Annotation: Consd. 
(1927), 96 L. J. 1K. B. 397. 
389a. Right of sale—On non-payment of charges 
—-Storage of goods.|—Deits., a firm of ware- 
housemen, received a quantity of furniture 
from pltf. to be stored by them at an agreed 
rental. An express condition of the contract 
stipulated that of the rent or other charges 
due to defts. should be two years in arrear 
defts., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sell {he whole or any part of the goods & pay 
themselves out of the proceeds :—Held : 
defts. were entitled to sell the whole of the 
goods, & it was not unreasonable that they 
should do so, & they had done nothing 


822. 
$24. 


825. 


836. 


White vw. Smith 


Ewnaquiso AND Empire DicEst 


1922] P. 92. Refd. The Hosalind (1920), . 
Ls i. P. 126 controller (0a iE Tg : 
: i ntro s 3. 195 
G. Nk L. E. Pp," ; rt De itor < 


y: v. 
[1922] 2 K. B. 742; The » (1022) P. & 
Mersey Docks & Harbour Board v. Ia; 


[1923] A. O. 945. 

371. Add. Annotation :—Consd. Oohen ». Roc): 
(1926), 95 L. J. K. B. 945. 

372. Add. Annotation :—Refd. The Joannis Vati. 
(1921), 16 Asp. M. L. CO. 506. 

873. Add. Annotations ;—Consd. The Rosalind 
(1920), 90 L. J. P. 126. Apld. The Joann. 
Vatis, [1922] P. 92; The Zelo, [1922] P. 9. 
Refd. Elliott Steam Tug Co. wv. Shipping Con- 
ter epi K. en cane Sater 
v. L. E. P. Transpo epos ° 22] 2 
K. B. 742; Mersey Docks & Harbour Board 
v. Hay, [1923] A. O. 846. 


374a. S. P. BRown v. HAND-IN-HAND Fire I\- 
SURANCE Society (1895), 11 T. L. BR. 635; 
39 Sol. Jo. 672. 


374b. With interest from date of loss.|- - 
While on hire by the Admlty. a steam trawlet 
was sunk through a collision with the A. 
The value of the trawler was agreed between 
the partics, but the Admlty. claimed, as 
bailees in possession, to recover as part ot 
their damages interest from the date of the 
loss. The owners of the &. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawler to 
her owners :—Held: under the Admlty. rule 
a bailee in possession was entitled to recovel 
from a wrongdoer a complete equivalent oi 
the chattel deteriorated or lost, namely, its 
value at the time of the deterioration or los», 
with interest from that date; but inasmuch 
as there was an agreement between the parties 
that defts. should pay what the Admlty. had 
to pay to the owners of the trawler, interest 
on the payment only ran from the date of 
payment.—-THE Rosa.rinp (1920), 90 L. J. P. 
126; 37'T. L. R. 116. 








actionable in selling.--WILLETTs v. CHAPIN 879. Add. Annotations :—Apld. The Zelo, [1922] 


& Co, (023), 38 T. L. R. 222. 

340. Add. Annotation :-—Apld. Parkinson v. College 
of Ambulance & Warrison (1024), 40 T 1. Rh. 
S86. 

357. Add. Annotations :- Apld. The Joannis Vatis, 


the pyro forma dtliveary & of bake & third 
are | the sheap were to be in charge hia motor car to 
of FP DD spold the sheep bey the car was being tested by C. it came 
paymme it to Soin accordance with the = into coll+eion with a lorry belonging 
termina oof the contract had not been to B. In an action for damages 
made Heald under the terms of rouge by A. againat B., 
the coutract, S had a right to im- — found that the driver of the lorry had 


mediate possession of the sheep. 
Score Nt Briar & Co, eae (1919), 


IV N.S. W.L. R70 —AUS. 
—He 


of bailor & bailee was not ay a 
in relation to liability for neg! 


PART IV. SECT. 2, SUB-SECT. 1. = Wuiwoo 


8354 Wi, ils rnegilivence 


| 392 


rty.J—A. entrusted 
‘. for repairer. While 


driven at an eacersive speed, & that 
tho driver of the motor car was pnegli- 
gent in not keeping a proper look out: 
ld: the dactrine of identification 


D wv. KING 


P.9. Refd. Elhott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127; Wilston S.S. 
Co. v, Andrew Weir (1925), 31 Com. Cas. I1l. 


. Add. Annotation :—Refd. Pratt v. Patrick, 
1924] 1 K. B. 488. 


PART IV. SECT. 2, SUB-SECT. 2. 

376 ii. Proceeds of sale pard to 
flett ious owner.}-—-The owuer of furni- 
ture entrusted it to pltf. for storage. 
Pitf. was fraudulently induced to send 
the furniture for sale by deft , who was 
to account to the owner for it. Deft. 
sold the furniture & paid the purchase- 
money to the person who had falsely 
represented hinivelf to be the owner :— 





the jury 


Held: pltf could not maintain an 
action ainst deft. either for couver- 
ence.— sion or for money had & received.— 


ve. LAWSON 


(ALEXANDER) Grack BroTuxrs, LTp. 
(1922), 31 C. L. R. 130.— AUS. 


150 


Vol, Til. —Cases 23—281. 


BANKERS AND BANKING. 
Part 1—Constitution and General Position of Banks. 


28. Add. Annotation :—Mentd. Bowens v. Porter, 
MecNeall ». Hawes, [1928] 2 K. B. 538. 

88a. ——— ———. Court of Chancery ro 1841 (c. 5), 

- 4.)—CHAMBERLAIN & Sproat v. Wat & 

Treen (1920), 150 L. T. Jo. 387. 

40. Add. Annotation :—Mentd. Esquimault & 
Nanaimo Ry. v. Wilson, [1920] A. C. 358. 

57. Add. Annotation :—Mentd. Bowling v. Camp 

(1922), 128 L. T. 342. 

Add. Annotation :—Mentd. Banque Belge v. 

Hambrouck, [1921] 1 K B. 321 

78. Add. Annotation :—Mentd. South Behar Ry. 
v. I. R. Comrs., [1925] A. O. 476. 

75. Add. Annotation :—Mentd. South Behar Ry. 
v. I. R. Comrs., [1925] A. C. 476. 

98. Add. Annotation :—Consd. Bailey v. Bailey, 

[1926] Ch. 758. 

106. Citations :—For ‘3 L. T. M. O. 
“3 L. J. M. C. 84.” 


112a. ‘* Dispute ’°—Conflicting claims to deposit— 
Jurisdiction of Registrar of Friendly Societies.] 
—Held : (1) the words “ any person claiming 
to be entitled to any money deposited in such 
savings bank’’ in Savings Bank Act, 1844 
(c. 83), s. 14, were not limited to persons 
claiming through a depositor; (2) a dispute 
between a depositor & a person claiming 
adversely to him was a dispute within the 
sect. ; (3) the Registrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit.—BAILEY . 
BAILEY, [1926] Ch. 758; 95 L. J. Ch. 470, 
135 L. T. 431; 42 T. L. R. 502, C. A. 

128. Add. Annotation :—Mentd. Evans v. Brunner, 
Mond, [1921] 1 Ch. 359. 


128a. To act as sole judicial trustee with 
remuneration.|—-A bank may be appointed 
a sole judicial trustee, with remuneration, 
pan’ the sect. dealing with the appointment 
of ‘‘a person’’ under Judivial Trustee Act, 
1896 (c. 35).—Re CoHEN, COLIEN v. COHEN 
(1918), 62 Sol. Jo. 682. 


PART I. SECT. 6. 
t. Read now “‘ 112a i."’ 


PART I. SECT. 7, SUB-SECT. 3. 


61. 


84°’ read 





fund society 


Act RS C., 
ex-members & 











has 
accordance with Penefon Fund Societios 
1906 (c, 123), members, 

pensioners rank = for 
distribution of the funds of the socicty 


158. Add. Citation :—sub nom. BANK oF AUSTRA- 
LASIA v. BANK OF AUSTRALIA, 12 Jur. 189. 


157. Add. Annotations :—Mentd. Atherton v. 
British Insulated & Helsby Cahles, [1925] 
1 K. B. 421; Re City Equitable Fire Insce., 
[1925] Ch. 407. 


159. Add. Citation :-—18 Jur. 885. 


166. Add. Annotation :—Refd. Wright v. Morgan, 
[1926] A. O. 788. 


169. Add. Annotations :—Consd. Atherton v. 
British Insulated & Helsby Cables, [1925] 
1 K. B. 421. Apld. Re City Equitable Fire 
Insce., [1925] Ch. 407. 


208. Add. Annotation :—Refd. Hmployers’ Juia- 
bility Asace. v. Sedgwick Collins (1926), 95 
L. J. K. B. 1015. 


2ida. S. P. Fry v. RvUSSEtt. (1858), § C. B. N.S. 
665; 140 EB. R. 902: sub nom. Fry ov. 
RusseE.,, Powis v. BuTuter, 27 lL. J. OC. PV. 
163; 4 Jur. N.S. 193. 


Annotation -—Mentd. Wolverbain pion, ; 


New Waterworks 
v. Hawhesford (1859), 29 L. J.C. P | 


SECT. oC AND BRITISH OVERSEAS 


ANKS (Vol. IIIL., p. 159). 
For ‘' Sce COMPANIES ”’ read as follows :— 


230a. Credit notes of Russian State Bank —Rights 
of holders.|—-MARSHALL v. GRINBAUM (1921), 
37 'T. L. 1. 913. 
Foreign companies.) —See Vol. 
X., pp. 1198-1200. 


Add. Annolations :—As to (4) Refd. Banque 
Belge v. Hambrouck, [1921] 1 K B32] 
Generally, Mentd. Dominion Coal Co. ». 
Maskinonge S.S. Co., [1922] 2 K B 182; 

Boston Corpn. v Fenwick (1923), 120 1. T. 
766; Holt *. Markham, [028] 1 K. B 504 ; 

Cantiare San Rocco, SA ve Clyde Ship- 
building & Engineering Co., [1924] A. C. 2263 
Bowling v. Cox, [1926] A. C. 751 


C‘OMPANIES, 


231. 


partner, was sued by the liquidators 
of an insolvent bank for a partncr- 
ship debt, for which he had pledged his 
Individual d¢ posit ta the tink Heald 

be was outitled to bave bis separate 


been founded = in 


.o RR. v BARNARD according to the byclaws of the society deposit: applicd, clithear as a set off 
(19 325) 44 Can, Crim. Cas. 137; regaidless of the general law unlese the = in the action, or against the partnership 
O. L. 'k. 397.—CAN. bye-laws make noo provieion for the debt —CLARKHON 0 OSMEEH & GOLD 
y ti. ——.}—-R. ». SMITH case in questinn.—He SOCIETH DF LA BERG, [1926] 1D L RR SOY 58 
(1925), 44 Can. Crim. Cag. 361; 57 CAISSF DF REBIRAITE DF LA BANQUE t. 241 CAN. 
O. L. R 383 —OAN. NAHONALE, TRUDFL v LEMOINE, 223 i Liatiluy to contribute Trus- 
y Hi. ——,}—R. v. GOoUuon (1925) 4D LL R OT FIP2Z4I se COR lee. Held not personally linble as 
(1925), 44 Can. Crim. Cas. 122; 67 898. uffd., (1926) 3 D.L. R. 988 —CAN the will was sulficientls ‘uamed ° in 
O. LR. 426 —CAN. b (p 157) 1... -— Bank not properly the books of the bank In connection 
wncor ip nubdlal = Fffect upon posdion of with the actual holding Ae Homi 
PART I. SECT. 7, SUB-SECT. 4.—B. raved venkat he Oe, ers Av ae HON ae 41 
aces JAN ADA, ILILSPIE'S CAs. nt.), ‘o's Ca 25), 9 4 2 5 
oot lan FCtanuson py. MeLeas {1v26,3D LR ‘388, affa. 310. W N. CR R Ot4, affy 5C BR BUb— 
el 420. L. R213 13 0 W. 280.~ CAN, CAN. 
oe ‘i Debt ta party bable as pant I. SECT. 10, SUB-SECT. 1. 


aie I. a he lena aa’ eee 
OVAL IIE: 0 ei) 
funbiadandting curatar ap- 
led. He at BANK OF CANADA 

(Ont. > Tr . R. 891.— CAN, 

x i. Pesmons pee society—Rrght of 
members to fund.}—Where the merger 166 
or winding up of a bank constitutes a ji 
cessation of employment & a pensions 


5 

surety }—In the Wiertan # up of a bank 
a person Hable to the 

may set off his perronsl right against 
the bank as a depor»itor, where both 
coe exist at the time of the ph 
P.—-CLARKSON Uv. sar {1925] 4 
ae ma ae varying, 26 QO. W. N. 


—— Debt to part 
paehee }—~A partner, 


sa fight to gue consent for adding 
bank as party |- A local manager of 
a bank hax suthotrity to give the con- 
sent in writing required by Rules of 
Ct., rv. 41, for the 28) 2 Wwe a oh 
KuSscH v. 'PRA1, u 922) 2 Sy 
63D. L. R. 408 ; 15 Sask. L. R 
CAN 


(p. 160) i. ~——— ——~.] —T ho local 


ank as surety 


2 as 


wi co- 


Cases 237—276a. 


287. 
288. 


239. 


264. 
270. 


Add. Annotation :—Refd. Sutters v. Briggs, 
[1922)1 A.C. 1. 


Add. Annotations :—Mentd. Pratt v. British 
Medica] Assocn., [1919] 1K. B. 244; Prager v. 
Blatspiel, Atanae & Heacock, [192411 K. B. 
566; Poland v. Parr, [1927] 1 K B. 236. 


Add. Annotations :—As to (2) Refd. Kredit- 
bank Cassel G.m.B.H. v. Schenkers, [1927] 
1K B &26. Generally, Mentd. Janvier v. 
Sweeney, [1919] 2 K. B. 316; Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244. 


ENGLISH AND Empire Diaest SuPPLEMENT. 


247. Add. Annotation :—Consd. Jones v. Waring 


& Gillow, [1925] 2 K. B. 612. 


| 254. Add. Annolations :—Generally, Mentd. Cal- 


menson v. Merchants’ Warehousing Co. 
(1920), 125 L. T. 129; Dey v. Mayo, [1920] 
2 K. B. 346; Everett v. Griffiths, [1921) 1 
A. C. 631; Hearn v. Southern Ry. (1925), 
41 T. L. R. 305. 


268. Add. Annotation :—-Apld. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


Part I1—Business of Banking. 


Add. Citation :—sub nom. BANK oF AUSTRA- 
LASIA v. BANK OF AUSTRALIA, 12 Jur. 189. 
Add. Annotation :—Mentd. Ipswich Per- 
Sncnt Money Club v. Arthy, [1920] 2 Ch. 
y wi. 


270a. Cheque presented after business hours— 


Right of bank to deal with cheque.'—PItf. 
had an account with defts.’ branch, the 
closing hour of which was 3 p.m. PIitf. 
drew a cheque in favour of W., & handed it 
to W. at such an hour that it was impossible 
for him to present it for payment before 
3 p.m. ILle did, in fact, present it for pay- 
ment shortly after 3 o’clock, & received 
payment. Later in the day pltf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
folowing morning, but he then found that 
the money had already been paid :—-Held : 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
their advertised time of closing, & in cashing 
the cheque defts had acted within their 
rights. BAINENX v. NAMONAL PROVINCIAL 


274a. 


276. Add. Annotation : —Consd. 
276a. —— - ——- 


BANK, Lrp. (1927), 06 L. J. K. B. 801; 
137 L. T. 631; 382 Com. Cas. 216. 


272. Add. Annotations :—Consd. Joachimson v. 


Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. London Joint Stock Kank v. Macmillan 
& Arthur, [1918] A. C. 777. Mentd. Re 
Richardson, Pole v. Pattenden, (1920! 1 
Ch. 423. 


274. Add. Annotalion :—Consd. Re Farrow’s Bank, 


[1923] 1 Ch. 41. 


Bank stopping payment before final 
clearance of cheque received for collection.|— 
Re Farrow’s Bank, Lrp., No. 479a, post. 





275. Add. Annotation :—Refd. Garrard v. James, 


[1925] Ch. 616. 

Joachimson vv. 
Swiss Bank Corpn., [1921] 3 kK. B. 110. 

At branch where account 
kept.'—In the absence of special agreement, 
it is an implied term of the contract between 
a bank & its customer that the promise of 
the bank to repay a balance is a promise 
to repay it at the branch of the bank where 





nanager of a bank, in answer to the 
Inquiry Of a customer, informed him 
that a cheque hela by litt was good, & 
the customer indorsed the cheque & 
left it with the manager to be applied 
against hfs debt to the bank, &, relying 
on such asswianece, permitted his 
position as against the maker of tho 
cheque to be altered to hin prejudice. 
On the faflure of the maker to provide 
funds to meet the cheque: Jleld + the 
bank Was estopped from. denying that 
the customer paid in the amount re- 
presented by the cheque.- BANQUE 
WHOCHKLAGA (. BRUART, (L925) 2 
W. W. RR. 447.- CAN, 


f (p. 160) ii. are Saal .|-- The 
acceptance of a cheque by a local bank 
Manager fis bindiug on the bank, 
although at the time the drawer hae 
insufficient funds to meet it.— LeEDvc 
re LA BANQUE IMHOCHELAGA, [1926] 1 
Dn, L. RR. 43S, [INZ6) S.C. RR. 76.— 
CAN. 


245 i. Guaranteeing repayment of 
loan-—— Made by third party ta customer. | 
—Jleld + not within the ostensible 
authority of a local bruneh manager 
of a bank.—STEVENS tt. MERCHANTS 
BANK OF CANADA, [1920] 1 W. W. RR, 
62: 49D. L. R. 5283 30 Man. L. hi. 
46.—CAN. 


248 ii. Delivery up of heus to 
purchaser from customer wilhout gelling 
eheoueJjJ—PUL. rold his business »& 
agreed to aksign to the purchasers the 
lease of the premises upon whieh the 
business was cariicd on. Pitf. sent 
the heys of the premises to deft. C., 
manager of a branch of deft. bank, in 
a letter, in which he requested C. to 
hand the keys to W., one of the 








purchasers, upon receiving from W. a 
cheque for a named bum C., without 
getting the cheque, gave up the heys 
to the landlord of the premises, who 
handed them to W. :—Jleld: (1) C. 
had failed to curry out the terms of 
his instructions; (2) the keys were 
sent to C. in his capacity as manager, 
& the transaction was within the scope 
of his authority as such; (3) the onus 
of proving damage was on ovplitf., & 
he had not satintied it—GaRBER et. 
UNION BANK OF CANADA (1919), 
46 0.L. R. 129; 17 0. W.N. 16.—CAN. 


250 iia. .J—As the 
terms of Mercantile Law (Scotland) 
Amendment Act, 1856 (c. 60), 8. 6, 
are unequivocal & unambiguous, they 
eannet be construed as relating only 
to the case where the representations 
nre founded on as the basis of a sub- 
stantive action but must cqually 
apply where they are founded on 
in defence.—UNION BANK OF Scor- 
LAND t. TaYLor, [1925] S. C. 835.— 
SCOT. 

sb. Agreeing to forward bankers’ 
draft.)—Held: as the promise by the 
acting manager to forward the draft 
was a voluntary act without remunera- 
tion & not per of his duty as an officer 
of the bank, the bank was not liable 











| for his failure iu performing it. 


MAXWELL v. UNION BANK OF CANADA, 
Lea 1W.W.R.7; 68D. LL. R. 130. 


PART II. SECT. 1, SUB-SECT. 2. 


b i. -—— .}] ~ BRANDON &. BaNK or 
MONTREAL, [1926] 4 D. L. K. 182; 59 
oO. L. R. 268. CAN. 


275 va. = “ 





sey) A des 


posit of money in a bank to meet a 
dratt is not payment of the draft. The 
money 60 deposited must be appro- 
priated by the depositor thereof to the 
draft. Whore the bank is authorised 
60 to appropriate the money it acts in 
doing 60 as agent of the depositor, &, 
if it fails to carry out its dutics as such 
agent, the loss falls on its principal. 
It is possible for a bank while acting 
as agent of the drawer of a draft for 
the purpose of collecting it to act also 
as agent of the drawee in appropriating 
the money .- -BRANTFORD CORDAGE CoO. 
«. MIENE, [1925] 1 D. L. R. 862 ; (1925) 
1 W. W. R. 911; 35 Man. L. R. 17; 
affg., (1925) 1 D. L. R. 92; [1925) 1 
W. W. R. 442.—CAN. 

275 vii. In Canadian paper 
in American bank—In what currency 
payable by bank.}—Held: piltf.’s de- 
posits created gta | the relation of 
debtor & creditor, & the bank’s obliga- 
tion under that relationship was to 
repay the exuct amount of money 
whic was received on deposit. 
Whether amounts of deposits repayable 
in Canadian or American = $ currency 
discussed.—-SHEPPARD v. FIRST INTER- 








NATIONAL BANK OF SWrErFT GRASS, 
{1924) 1 D. L. R. 582; 1 W. W. R. 
290.—-CAN. 

278 viii. Cheque delivered 








ta bank to be cashed.}-—-The fact that 
the holder of a cheque delivers it to 4@ 
bank to be cushed docs not constitute 
a deposit nor render the bank his 
debtor, & the bank hac no right to 
set off against the proceeds of the 
cheque a debt owing to it by the 
holder.—ROYXEL t. ROYAL BANK OF 
CANADA, [1918] 2 W. W. Rh. 791; 11 
Sask. L. Rn. 215.—CAN. 


278. 


279. 


281. 


282. 


the account is kept & not till after demand 
at that branch. The obligation of the bank 
is local, although aftcr local demand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract & not for deft. 
RICHARDSON v. RICHARDSON, [1927] P. 228; 
96 L. J. P. 125; 187 L. T. 492; 43 T. LR. 
631; 71 Sol. Jo. 695. 

Add. Annotation :—Mentd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 


Add. Annotation :—Mentd. The Tervacte, 
[1922] P. 259. 


Add. Annotations :—Mentd. Qucbec Ry. 
Light, Heat & Power (o. v. Vandry, [1920] 
A. ©. 662; McDonald v. Nash, [1924] A. C. 
625 ; Samuel v. Dumas, [1924] A. C. 431; 
Ouellette v. Canadian Pacific Ry., [1925] 
A.C. 509; Gilbert v Gilbert & Bougher (1927), 
96L J. P. 137. 


Add. Annotations :—Apld. British American 
Continental Bank v. British Bank for Forcign 
Trade, (1926) 1 K. B. 328. Refd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922), 127 L. T. 452; Jones v. 
Waring & Gillow, [1926] A. C. 670. Mentd. 
ae Saw Mills Co. v. Baring, [1922] 1 Ch. 





282a. Account opened in assumed name-——Payment 


289 
of any special contract to 
customer’s accounts separate a bank 
may combine his accounts in different ob 


in of cheque obtained by duress— Payment out 
on forged cheques—Action by party whose 
name assumed.|—Pltf. brought an action 
against deft. bank for £125,000, money had 
& received by defts. to his use. PItf.’» case 
was that an account was opened in his name 
at a branch of deft. bank by some one other 
than himself, that a cheque for £150,000 
payable to his order was paid into the account, 
& that on the following day a forged cheque, 
purporting to be drawn by pitf., tor £130,000 
was cashed by one I., the balance being 
afterwards withdrawn by II., by means of 
other forged cheques. Defts. alleged that 
the cheque for £150,000 was obtained by a 
blackmailing conspiracy from one A.. who 
was discovered by one N. with pltf.’s wife 
in compromising circumstances, & that the 
proceeds were shared between the con- 
spirators, whom defts. alleged to include, 
among others, pltf., pitf.’s wife, & Ll. & N. 
Pitf. & his wife denied that they took part 
in any conspiracy, & pltf. said that, when he 
heard of the relations between his wife & A., 
he instructed H., who represented himself to 
be a solr., to take divurce proceedings, & 
that, when the sum of £25,000 was handed 
to him by H., he, plitf., passed the amount 
on to his wife & said that he would have 
nothing more to do with her, & that he 
learned later that A. had paid £150,000. It 
was to recover the difference between these 
two amounts that the action was brought. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
plitf.’s wife, but that pitf. & his wife were not 
parties to the conspiracy, that A. was in- 


duced to part with the money through fear, | 


ii. 





——.)}—In the absence 
keep a 


284a. 


289a. 


Annotations :— As to (2) Apld. 
Bank (1923), 39 T. L. Rt. 22 


Vol. T17.— Bankers. Cases 276a—-292b. 


& that his partys with it was not free & 
voluntary :—Held: pltf. never got the pro- 
perty in the cheque for £150,000 & could 
not sue in conversion, & he had no right to 
sue in contract because the dealings with 
deft. bank were not on his behalf, & therefore 
he had no title to the cheque, & the action 
failed.—ROBINSON v. MIDLAND BANK, LTD. 
(1925), 41 T. L. R. 402; 69 Sol. Jo. 428, 
792, OC. A. 

Effect of mere book entries.] — In 
dealings between banker & customer, where 
it is sought to treat a mere book entry as 
a& payment, some other circumstances must 
be present & relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to the customer & an 
acting upon if by him; there must be, in 
effect, both a payment by one party & a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made —BRITISH & 
North EvVROPEAN BANK, LID. v. ZALZSTEIN, 
[1927] 2 K. BL. 923 96]. J. K. B. 63883 137 
L.'T. 127; 43 T. LR. 299. 

Bills specifically appropriated to one 
account—Payment of proceeds to other 
account.|—A banker who has agreed with a 
customer to open two accounts in his name, 
& who holds bills which the customer has 
specifically appropriated to one account, is 
not entitled, without the customer’s consent, 
to transfer the proceeds of such bills to the 
other account.-- GREENIALGH (W. FP.) & 
Sons v. UNION BANK OF MANCHESTER, [1924 ] 
2K. B. 153; 9381.3. K B.8113 131 LL. PT. 637, 








. Add. Annotation :—Refd. Taxation Comps. v. 


Ineglish, Scottish & Australian Bank, [1920] 
A. ©. 683. 
——— SO. J—(1) The word “ cur- 
{omer’’ in Bills of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth), s 8&8 (1), 
which is in the name terms as the above sect. 
signifies a relationship in which duration is 
not of the essence. & includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 
(2) The negligence referred to in the sub- 
sect. is negligence in collecting the cheque, 
not in opening the account. The test is 
whether the paying in of any given cheque. 
coupled with the circumstances antecedent 
& present, was so out of the ordinary course 
that it ought to have aroused duubt In the 
banker’s mind, & caused him to make 
inquiries. ‘he standard of care required 
is that derived from the practice of bankers. 
—TAXATION CoMEs. v. ENGLISH, SCOTTISH & 
AUSTRALIAN Bank [J920] A. C. 683; 89 
lL. J. P. GC. 181; 123 L. T. 34; 36 T. LR. 
305, P. C. 
stead Grdna. ». Barclays 


Ham 
9, efd. Underwood v Bank 


of Liverpool, Same v. Barclays Bank, [1924) 1 K. B. 775; 


London & 


Montrose Shipbuilding & Repairing Co. v, 


Barc Jays Bank (1925), 31 Com Cas 67 


292b. 


departments of the bank for the pur- 
pose of meeting his indebtedness to 
the bank without notifying hiin or 
taining his consent thereto.—WAL- 





Another bank for whom cheque 
collected —Bills of Exchange Act, 1882 (c. 61), 
s.82.!|-—(1) The word “customer” in the 
above sect. applies to another bank for whom 


IINDLE ¢. IMPLEIAL BANh OF CANADA, 
(1925) 4D. L. 2. 390; (1925]3 W. W. i. 
409.—CAN. 


204. 


297. 


Ewer ann Euerms Dicxst Suretemenr. 


the bank, which 
the sect., collects a cheque. 

(2) The words “ receives payment ” in the 
sect. apply to a bank which receives ar Sora 
as a collecti bank.—IMPORTERS Co. v. 
WESTMINSTER BANK, [1927] 2 K. B. 297; 
96 L. J. K. B. 919; 137 L. T. 698; 48 
T'. L. R. 689; 82 Com. Cas. 369, C. A. 

Add. Ciigtion :—88 L. J. K. B. 55. 


Add. Annotations :—Mentd. Joachimson v. 
Swiss Bank Corpn., (1921, 8 K. B. 110; Re 
Polemis & Furness, Withy, [1921] 8 K. B. 
pont Jones v. Waring & Gillow, [1926] A. C. 
Add. Annotation :—Mentd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 


623. 
Add. Annotations :—Mentd. Calmenson v. 
Merchant’s Warehousing Co. (1920), 125 


L. T. 120; Everett v. Griffiths, [1921] 1 
A. ©. 631; Hearn v. Southern Ry. (1925), 
41 T. L. R. 305. 


298a. Remittance sent abroad on request—Obliga- 


800. 


301. 


802. 


303. 


PART Il. SECT. 1, SUB-SECT. 3.—A. 


301 ii, -——- 
Hmited purposes a branch bank may be 
treated as a separate ornzaniaation, but 
for aj! purposes of Uability a bank is 


tion of bank.}—-Pitfs., customers of defts., 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
& defts. sent a cheque by registered post 
to him personally. The cheque never 
reached him, but someone apparently put 
on it a forged indorsement of his name, & 
if was eventually cleared through a bank in 
Poland, & defts. debited pitfs. with the 
amount. In an action for negligence pltfs. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered :—Held: as the 
loss of a cheque was a rare occurrence, & 
as the standard of defts.’ duty should not 
be measured by a consideration of all the 
precautions which subsequent events might 
suggest, the action failed.—Ost GESELL- 
bCHAFYT, ETC. v. JEWISH COLONIAL TRUST 
(1927), 446 T. L. Ro S08. 

Add. Annotations :—Apld. London Provincial 
& South Western Bank vo. Buszard (1918), 
36 T. L. R. 142. Retd. Brown rv. Swan (1921), 
37 T. L. R. 787. 

Add. Annotation :—Consd. 
(1921), 37 T. L. R. 787. 


Add. Annotations :—Refd. Republica de Guate- 
mala ». Nunez, (1927; 1 K. B. 669; Richard- 
son vw. Richardson, [19271 P. 228. 


Add Citation :— 63 Sol. Jo. 246. 


Brown v. Swan 


cortain 





.] — For is 


stil 


molice <n. the: yecroction oF 304. 


810. 


+ 


812. 


317. 


330. 
831. 


332. 


833. 


383a. 


834. 


Add. Annotations :-—Consd. Elliott v, Bax- 
Ironside, (1925] 2 K. B. 801. Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. O. 414; 
Kettle v. Dunster & Wakefield (1927), 43 
T. L. BR. 770. 


Add. Annotations :—Refd. Joachimezon v. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 
grey _ aaa Ea p. Trustee, [1919] 


Add. Annotation :—CGenerally, Mentd. Joa- 
nae a Swiss Bank Corpn., [1921] 8 


Add. Annotations :—As to (1) Refd. Joachim- 
gon v. Swiss Bank Corpn., [1921] 3 K. B. 110. 
Generally, Refd. Richardson v. Richardson, 
{1927} P. 228. 

Add. Citation :—40 L. T. 404. 

Add. Annotations :—Refd. Jones v. Waring & 
Gillow, [1926] A. ©. 670. Mentd. Holt v. 
Markham (1922), 128 L. T. 719. 

Add. Annotations :—Refd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 828; Jones v. Waring 
& Gillow, [1926] A. C. 670. 


Add. Annotations :—Consd. British American 
Continental Bank v British Bank for Foreign 
Trade, [1926] 1 K. B. 328; Jones v. Waring 
& Gillow, [1926] A. C. 670. 


Payment into account under belief that 
customer alive—Liability to refund.|—-Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 
fact, such as the belief that the customer is 
still alive & entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal personal repre- 
seutatives as defts. to the action.—AD- 
MIRALTY COMRS. v. NATIONAL PROVINCIAL 
& UNION RaNkK oF ENGLAND, LYpb. (1922), 
re L. T. 462; 381. L. R. 492; 66 Sol. Jo. 


Add. Annotations :—Consd. He Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Ch. 
189 Refd. Bradford Old Bank v. Sutcliffe 
(1918), 88 L. J. K. B. 85; Albemarle Supply 
Co. v Hind (1927), 43 T. L RR 682. 





338a. Necessity for demand—Whether condition 


office as to the rafety of the documents 
until after the lapae of six werks it 
ullty of uegligence The bank is 
more guilty of begligence, when, 
having made the belated inquiry & 
learned that the documente have not 


precedent to action against banker on account.] 
— Where money is standing to the credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
detnand by the customer is a necessary 
heeping such account, & {ff satisfied 
heyond reasonable doubt that the right 
fund is being garnixteed to pas it 
into ot.—SmiTH oc GauTacar, [1917] 
ane W. R 225; 23 B.C. R. 455 





aunit & indivinble — Wrairk eo HRovat been fereivcd at th 
_ ‘ e other office tt 
Bae ee tes A teeSL AP 1: Re tattle to take immediate steps In the | PART I. SECT. 2, SUB-SECT. 1. 
: : , quickest manner available to warn 334 v. JE Pitl made a 8- 
so. Forwarding to another branch the debtor Hable unde: the documents — gory pote in favour of &., which 
domiments for collection—Neglwence }- Of the loss thereof, & thus stop pay- dishonoured on presentment. Both 


Where a branch office of a bank, tn 
the usual cour of bunhing business 
for roward, sonds to another office of 
bank for collection op behalf of 
&® customer nogutiable ducuments of 
debts, such as participation certificates 
issued by the 
which, having been indursed by 
Prguunce, are, in effect, made 

bearer on surrender thereof 
terms deny responsibility in the Wheat 
Board wit 
failing to receive a return letter of 
ackuowledgment, the sen 
makes no inquiry of tho receiving 


the 


NELSON 0. 
{1923} 3 W. Ww 


308 i, 
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anadian Wheat Roard, 
the 

yable 
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317 xi. 
reapect to indorsemonts, &, 


office bankers 





ment to any unauthorised person.— 
UNION Bank oF CanaDa, 
R. 1330.—CAN 

}—GARRIOCB 
vr. RANK OF COMMERCE, 
(1919) 3 W. W. R. 185.—CAN. 


PART Il. SECT. 1, SUB-SECT. 4. 


L Account in trade name.} 
— Where an individual keepe bis bank 
account under a trade name & {a sued 
& his banker is garnixheed, it is for the 

to themeelves that the 
judgment debtor named is the 


154 


banked with defts, to whom S. was 
indebted on overdraft for a greater 
sum than the amount of the note, 
Subsequently pif. paid £100 foto his 
account, & defts. immediately, without 
reference to pitf., paid the nate for 
£319 198. 10d & deLited pltf.’s account 
with the amount by which hie funds 
in the hands of defts. were insufficient 
to meet the note :—Held: defts were 
at liberty to a bly whatever funds of 
pitf. they had in hand tn satisfaction 
pro tanto, of the note of which they were 
the holders for value.—-BxLi v. UNION 


person BaN&, (1923) N. Z. L. R. 379.—N.Z,. 


ingredient in‘ the cause of action against the 
banker for money lent.—JOACHIMSON v. 
Swiss Bang Oorpn., (1921]3 K. B. 110; 90 
L. J. K. B. 973; 125 L. T. $88; 377. L. BR 
684; 65 Sol. Jo. 484; 26 Com. Cas. 196 


e e 


innotations :-—Consd. Admiralty Comrs. 0. 
Vinoial & Union Bank of England (1928)°38 1. Le. 499 « 
Ric On v. Richardson, (1927) P. 328. Refd. Re 
British American Oontinental Bank, Credit General 
Mera ay ATPL 5 Ge Att dee Reg ra 
cial & Union Bank of England, [1:94]1 K. B. 461. 
342a. Account in credit—Reasonable notice.) 
—In the absence of special stipulation a 
banker can close customer’s banking 
account in credit only on giving him a reason- 
able notice, dependent on the nature of the 
account & the facts & circumstances of the 
case. When a banking account, opened by 
pltis. with defts., & having a credit balance 
of some £7,000, was so interwoven with a 
‘‘ snowball ’’ scheme of insurance devised by 
Itfs. that it became in respect to subscrip- 
ions to the scheme a part thereof :—Held: 
& month’s notice by defts. to discontinue the 
account wae not, in the circurnstances of the 
case, sufficient, but an injunction restraining 
defte. from closing the account must be 
refused.— PROSPERITY, Lrp. v. LLoyps BANK, 
Lrp. (1928), 39 T. I.. R. 372. 
347. Add. Citation :—affg. S. C. sub nom. Re 
Gross, Fz p. ADAIR (1871), 24 L. T. 108. 


858. Add. Annotations :—Mentd. Aksionairnoye 
Obschestvo A. M. Tuuther v. Sagor, [1921] 
3 K. B. 5632; The Tervaete, [1922] P. 259; 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 885. 

363. Add. Annolations :—Consd. Banque Belge v. 
Hambrouck, [1921] 1 K. B. 321. Refd. Le 
Hodyson's Trusts, Public Trustee ». Milne, 
(1919) 2 Ch. 189. Mentd. Rte Wait, [1927] ] 
Ch 606. 

878. Add Annotation :—Mentd. Tournier’ v: 
National Provincial & Union Bank of 
EHngland, (1924) I K. B. 461. 


387a. —— ~——.]—For some years before 
1919 one U., a merchant, had a banking 
account at defts.’” bunk In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. as a security for his debt. The arts. of 
assocn. of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be manayed by the directors. By the 
arts. O was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defte. as betore, they 
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transferred to the co. The co. had a separate 
account, which was kept at another bank, 
but defte. had no knowledge of that fact. 
U., as sole director, became possessed of a 
number of cheques, some crossed & others 
uncrogsed, drawn in favour of the co. He 
indorsed them ‘ A.L.U., Ltd.—A.L.U. sole 
director,’”’ & paid them into his own account 
with deftse. instead of paying them in to the 
co.’s account with the other bank. Defta., 
without inquiring whether the co. had a 
separate banking account, collected the 
cheques & credited U. with the proceeds, 
which he misappropriated. When doing so 
they treated bim as being identical with the 
co., as be owned al) the shares, & overlooked 
the materiality of the cheques being drawn 
in the co.’s favour & not in his. In an action 
brought by the co. on behalf of the debenture- 
holder for conversion of the cheques :— 
Held: (1) defte. were precluded from setting 
up that U., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds: first, that the act of an 
agent paying his principal’s rks bee into his 
own account was so unusual as put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, &, if it had, why the cheques were 
not paid in to that account, & that their 
failure to make that inquiry amounted to 
negligence; &, secondly, that U. when 
paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
the co., & that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking uccount disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882 (c. 61), 5s 82 

A customer of a bank paid into his account 
some cheques to which he had no title. 
Immediately on his so paying them in the 
bank credited him with the amounts of the 
cheques in thei: ledger, but there was no 
agreement between the bank & the customer 
that he should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 
the bank had received the proceeds :-— 
Held: (3) apart from any question whether 
the bank had notice of any defect in the 
customer's title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value; in 
order to entitle them to that character there 
must have been an ayreement, express or 
implied, that the curton.er should be allowed 


notification that either ope may deal 
that the account 


of them In the absence of special 
directions. But upon ai subsequent 
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PART II. SECT. 2, SUB-SECT. 3.—B. 


Add ‘ton opreal, {1919]) A. C. 


ie C. 118; 121 L. T. 


Cases 387a-—- 479a. 


to draw against the cheques before clearance, 
& that agreement must have been acted upon. 
—UNDERWOOD (A. L.), Lip. v. BANK OF 
LIVERPOOL, SAME v. BARCLAYS BANK, [1924] 
1K. 3B. 775; 938 L. J. K. B. 690; 181 L. T. 
Com. Cas. 182, C. A. 

Annotations :— As to (1) Apld. London & Montrose Ship- 
Hnilding & Repairing Co. v» Barclays Bank (1925), 31 
Com.Cas 67; Liggett (Liverpool) r. Barclays Bank (1227), 
137 L. T, 443. Refd. Kreditbank Cassel] G. m. b H. ». 
Schenkers, {1926} 2 K. 18. 450; Houghton v. Nothard, 
Lowe & Wills, 11927) 1 K.13.246. As to(2) Consd. London 
& Montrose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. Retd. Robinson v. Midland 
Bank (1925), 41 T. L. TR. 402. 

389. Add. Annotations :—Consd. Jones v. Waring 

& Gillow, [1925] 2 K. B. 612. Refd. Banque 
Belge pour l Etranger (Soc. Anon.) v. Ham- 
brouck, Spanoghe (1920), 123 L. T’. 495. 
Mentd. Brocklebank v. R., [1925] 1 K. B. 52. 


391. Add. Annotation :—Distd. Ite Harrison, Day 
v. Harrison (1920), 90 I. J. Ch. 186. 


391a, ——- Cheques drawn by wife on bank 
manager’s advice—Title of wife to balance.| 
—-A husband, in 1908, transferred the 
money standing to a current account at his 
bank in his own name into the joint names 
of himself & his wife. Lle did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
his death, when he was in failing health & 
unable to attend to business. The bank 
manager then informed her of the joint 
account, & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself & his wife, & in Aug. 1919, con- 
solidated them into one deposit in the joint 
names. The wife never knew of this deposit 
unti! after her husband's death. There was 
then found among his papers an envelope in- 
dorsed with the wife’s initials & containing 
the deposit receipt & a document in which 
he said: ** ] would like this paying away at 
once if possible as under,’ with a list of 
names with amounts against them : —Held: 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife us survivor, & the 
document did not raise any presumption 
that the husband regarded the deposit as his 
own property.- Re Harrison, Day v. Hak- 
RISON (1920), 90 L. J. Ch. 186. 


402. Add. Annotation :-— Refd. Joachimson v. Swiss 
Bank Corpn., [1921] 3 K. B. 110. 


402a. Effect of need for notice of withdrawal.|— 
There is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal & wu deposit) not requiring notice of 
withdrawal.- Lie GLENDINNING, STEEL v. 
GLENDINNING (1918), 88 L. J. Ch. 87; 120 
J. T. 222 3 63 Sol. Jo. 150. 
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pltfs. could recover from the bauvk the 
amount paid by them to retire the 
draft.—Ginbpons & CaRNES v. 
BANK OF CaNaba, [1921] 2 W. W. RH. 


380 i. Joint account af husband .. 
wife-—Subsequent claim by wife to whole 
account—- Bank entitled to set off sume 
advanced for husband's benefit’ before 
notice of claim.)—HI.L. vo. TOCHELAGA 
BANK, 11921) 3 W. W. KH. 430.—CAN. 
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409. Add. Annolation:—Apld. He Westerton, 
Public Trustee v. Gray (1919), 122 L. T. 264. 


409a. Assignment by order in writing to bank to 
pay third party sum on deposit—Unindorsed 
deposit receipt—Letter to assignee.|——About 
@ year before his death, which happened in 
1917, testator handed to his landlady, G., 
an envelope addressed to her describing it as 
a present to her. She was about. to open it, 
when he took it from her hand & said he 
would keep it for her & locked it up in his 
despatch box. After testator’s death there 
was found in his despatch box an envelope 
containing: (1) A deposit receipt for £500 
deposited with his bank in 1914; (2) an order 
in writing signed by testator directing the 
bank to pay to G. the sum of £500 then on 
deposit; & (3) a letter addressed to G.: 
‘* You have been very kind to me & I desire 
to make some return by giving you the 
amount £500 now on deposit at the ... bank 
as per receipt enclosed.’’ The deposit receipt 
was not indorsed by testator & no notice 
was given to the bank of any assignment till 
after his death, the interest on the sum on 
deposit having been carried by the bank to 
his current account :—Held: there was a 
valid & complete gift to G. of the sum on 
deposit by way of assignment under Jud. 
Act, 1873, s. 25 (6).—Re WESTERTON, PUBLIC 
TRUSTEE v. GRAY, [1919] 2 Ch. 104; 88 
L. J. Ch. 392 ; 122 L. T. 264 ; 63 Sol. Jo. 410. 
Annotation --Apprvd. & Apld. Republica de Guatemala 
v. Nunez, [1927] 1 K. B. 669. 
410. Add. Annotations :—Mentd. Re Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 104; Jte 
Richards, Jones v. Rebbeck, [1921] 1 Ch. 513. 
Add. Annotations :—Mentd. Ke Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 104; Re 
Richards, Jones v. Rebbeck, [1921] 1 Ch. 613. 


411. 


431. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 
432. Add. Annotation :—Mentd. Le City Life 


Assce. (1925), 42 T. L. lt. 45. 


Add. Annotation :-—Refd. Allen v. Royal Bank 
of Canada (1925), 41 T. L. R. 625. 

Add. Annotations :—Mentd. Dey v. Mayo, 
{1920} 2 K. B. 846; Brown v. Swan (1921), 
37 T. L. R. 787; Sutters v. Briggs, (1922) 1 
A. C. 1; Re Farrow’s Bank, [1923] 1 Ch. 
41; Underwood v. Bank of Liverpool & 
Martins, Underwood »v. Barclays Bank, 
{1924} 1 K. B. 775; Importers Co. v Weost- 
minster Bank, [1927] 2 K. B 297 

456. Add. Annotation :—Mentd. Brown v. Swan 
(1921), 37 VT. L. R. 787. 


453. 
454. 


| 479. Add. Annotation :—Refd. Sutters v. Briggs, 


{1922} 1 A.C. 1. 


479a. Cheque credited before clearance— Whether 
bank holders for value—Bank stopping pay- 
ment before final clearance.|—(1) Where a 
customer pays a crossed cheque into his bank, 
the question whether the bank receive it as 
holders for value or as agents for collection 


without remuneration & vot part of 
his duty as an officer of the bank, 
the bank was not Hable for his failure 
in performing it.—MAXWELL vt. UNION 
BANK OF CANADA, [1922] 1 W. W. RH. 
7; 69D. L. R. 130.—CAN. 
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483 i. Stoppage of bank-cheque 
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OF CANADA t. NETTLETON (1924), 55 
O. L. R. 643.—CAN. 
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is a pure question of fact. The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value. That inference may be rebutted 
by notices in the pass-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) If the bank receive the cheque as agents 
for collection & stop payment before it is 
finally cleared at the clearing house, they 
can only receive & hold the proceeds as 
collecting agents for their customer, & not 
on the ordinary bank relationship of debtor 
& creditor. Consequently, in a winding up 
following on the stoppage the liquidator must 
pay the full proceeds of a cheque cleared after 
the stoppage to the customer, although it 
was cleared chortly before the actual winding 
up.— Re FarRRow’s BANE, Ltn., [1923] 1 Ch. 
41; 92 L. J. Ch. 153; 128 1. T. 3323; 67 
Sol. Jo. 78; [1925] B. & C. R. 8, C. A. 


.|—UNDERWOOD (A. L.), LTn. v. 
BANK OF LIVERPOOL, SAME v. BARCLAYS 
BANK, No. 387a, ante. 


Add. Annotation :—Refd. Guaranty 
eae of New York v. Hannay, [1918] 2 
Add. Annotations :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. Mentd. Molt v. 
Markham, [1923] 1 K. B. 504. 

Add. Annotation :—Mentd. The Sheaf Brook, 
[1926] P. 61. 

Add. Annotations :—-~Apld. London Provincial 
& South Western Bank ». Buszard (1918), 35 
T. L. R. 142. Refd. Brown v. Swan (1921), 
37 T. L. R. 787. 


Add. Annotation :—Generally, Mentd. Brown 
vy. Swan (1921), 37 T. L. R. 787. 


Add. Annotation :—Generally, Mentd. Undcr- 
wood v. Bank of Liverpool & Martins, Under- 
wood v. Barclays Bank, [1924] 1 K. B. 775 


Add. Annotations :—Consd. Barclay v. Mal- 
colm (1925), 133 L. T. 512 ; Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Mentd. Soc. 
Des Hétels Le Touquet Paris Plage v. Cum- 
mings, [1922] 1 K. B. 451. 


Add. Annotation :—-Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


.})— A. drew a cheque for £700 in 
favour of B. & gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
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— CLYDESDALE BANK, LTD. v. SENIOR 
(JAMES ALLAN) & SON LIQUIDATORS, 
(1926) S. C. 235.—SCOT. 
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to allow A. to overdraw her current account, 
so long as the overdraft was covered by 
her money on deposit. The bank refused 
payment of the cheque, not because of the 
state of A.’s current account, but because 
they doubted A.’s signature on the cheque. 
A. died before anything further was done :- 
Held: in thé circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque; & there had been an 
incomplete gift inter vivos of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity. —Re 
SWINBURNE, SUTTON v. FEATHERLEY, [1926] 
Ch. 38; 95 L. J. Ch. 1043 184 L. 7.121; 70 
Sol. Jo. 64, C. A. 

Add. Annotation :—Refd. Australian Bank of 
Commerce v, Perel, [1926] A. C. 737. 


Add. Annotations :—Apld. Underwood _ v. 
Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. 8. 775. Refd. 
Kredit bank Cassel G. om. b. 11. vo. Schenkers, 
[1926] 2 K. B. 450; Houghton + Nothard, 
Lowe & Wills. [1027] 1 KB 2163 Liggett 
(Liverpool) v Barclays Bank (1927), 1387 1. T 
413. Mentd. Dey v. Pullinger Engineering 
Co., [1921] 1 K. B. 77. 

~~ -—— —- .I--A bye-law of applt. co. 
authorised its secretary-treasurer jointly 
with any director to sign cheques drawn upon 
its bank account. A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 
secretary-treasurer, & after indorsement were 
placed by resp. bank to the credit) of an 
account which the director had with ther. 
Resps. collected the cheques from = applts.’ 
bank in the usual course of business. In 
order that there should be to the eredit. of 
applts.’ account suflidient to meet each of 
the cheques, the director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts upon which he had authority 
to draw, & puid if into applts.’ account. 
Applts. sued resps. fo recover the aggregate 
amount of the cheques collected by them: — 
Held: the action failed, because (1) resps. 
had not hnowledge, either by the form of the 
cheques collected or otherwise, that they were 
improperly drawn on applts.? account, & 
could not recover the moneys as having been 
held by their bankers in trust for them, 
& (2) applts. had suffered no loss, & the ct. 
could not investigate applts.’? Usability to 
persons not parties to the action in respect 
of the cheques placed to applts.’ credit. - 
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of authorily.}—A clerk’s express dutiler 
collect amounts due from 0D. ; 
grain dealerr for freight charges, etc., CAN. 

on presentation of bills of lading 
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deposit all moneys 
collected to the ar of thc Receiver- 
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rtain intervals to remit by draft 
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the business. 


of the payee in the cheque & the name 
in the Indorsement should have aroused 
suspicion.—It. v. KoyvaL BANK OF 
CANADA (1920), 1 W. W. RR. 198; 60 

lL. R. 293, 30 Man. L. R. 104.— 


PART II. SECT. 8, SUB-SECT. 3.—-A. 
549 fii. M advanced on 
agreed terms—-Bank holding security. ]}— 
FINUCANEK wv. STANDARD BANK OF 
CANADA, [1921] 3 W. W. R. 314; 62 
Ss. C. R. 110 ° 59 D. L. R. 465.—-CAN. 





k & at 


Cases 544a—631. 


546a. 


548. 


549. 


550. 
554. 


557. A 


560. 
561. 
569. 


574. 


577. 


582. 


585. 


ee eee 


PART tL. sEcT. ‘8, SUB-SECT. 4. 
sl. Pa t after nott ater 
oynen after se of counter 
vw CANADIA 
(1919) 3 W. W. R. 185.—CAN. 
689i. By sp Sit te cr 
notice o, coun _ 


of duty as bankers.— READE vo. ROYAL 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


CORPORATION AEN cae v. HomME Bank or 586. Add. Annotations :—Mentd. Dey v. Mayo, 


Pray [1927] A. C. 318; 96 L. J. P. C. 
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—— Cheques paid to oe 
creditors.] — Deft. bank acer yy 

breach of the instructions given by their 
customer, plitf. co., pe oe. drawn on 
the co.’s account signed b one director only. 
All the cheques were paid to the co.’s trade 
creditors :— Held: (1) the bank being put 
on inquiry & being negligent, as the jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of & person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equit- 
able doctrine under which a person who has 
in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheques 
paid in discharge of the debts of pltf.co ; (3 
an inquiry should be ordered into the circum: 
stances of payment of each cheque.— 
LiaGetrt (B.) (LIVERPOOL), Lp. v. BARCLAYS 
re Lrp. (1927), 187 L. T. 443; 437. L. R. 

49. 


Add. Annotation :—Relfd. 
(1921), 37 T. L. RR. 787. 


Add. Annotations :— Refd. Wilson v. United 
Counties Bank, (1920] A. C. 102. Mentd. 
Neville »v. London Express Newspaper, [19191 
A. C. 368; Re Thellusson, He p. Abdy, [1919] 
2K. B. 7135. 

Add. Annotation :—Refd, Wilson v. United 
Counties Bank, [1920] A. C. 102. 


Add. Annotation :—Refd. Pt erty Lloyds 
Bank (1923), 89 T L. R. 372. 

dd. Annotations :—-Consd. Re Farrow’s 
Bank, [1923] 1 Ch. 41. Refd. British & North 
oe ean Bank v. Zalastein, [1927] 2 = BR. 

entd. Dey v. Mayo, [1920] 2 K. B. 
a0; Sutters v. Brigus, [1922] 1 A. CO 1; 
Importers Co. v. Westminster Bank, [1927} 
2K 2B. 297. 
Add. Annotation :—Mentd. Re Southerden, 
Adama v. Southerden, [1925] P. 177. 
Add. Annotation :—Mentd. Goldfarb v. Bart- 
lett & Kremer [1920] 1 K. B. 639. 
Add Annotations :-—Refd. Joachimson »v. 
Swiss Bank Corpn.. [192]] 3 K. B. 110; 
Richardson vt. Richardson, [1927] P. 228. 
Add. Annotations :—Refd. Brown v. Swan 
(1921), 87 T. L. R. 787. Mentd. Pocahontas 
Fuel Co. v. Ambatielos (1922), 27 Com. Cas. 


Brown v. Swan 


148. 
Add. Annotation :—Mentd. Tournier  v. 
National Provincial & Union Bank of 


England, (1924] 1 K. B. 461. 

Add, Annotations :—Mentd. Re Gunsbourg, 
Ez p. Trustee, [1919] B. &C. R. 99; Joachim- 
son v. Swiss Bank Corpn.. [1921] 3. K. B. 110. 
Add. Annotation :—Refd. Jones v. Waring & 
ait 7 sii O. 670. 
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By notice of death. }—The duty & 
authority of a bank to pay a cheque 
cease on notice of the drawer’s deat h.— 
CURLEY v. BRIGGS (ADMI yates or 

URY So Matas {1930} 2 
R. 351.——-CAN. 


ciate of bank.] ~GARRIOCH 
taal OF COMMERCE, 


DRUR 
ermand—Neg y~- 1035; 53 D. L. 


egligence. 
efts. were guilty of a breach 


589. 


{1920} 2 K. B. 346; Robinson v. M 
[1921] 2 K. B. 640; Sutters v. Briggs, [1922 
1A4.C.1; Re Farrow’s Bank, {1928] 1 Ch. 41. 
Add. Annotation :—Consd. Westminster Bank 
v. Hilton (1926), 136 L. T. 316. 


589a. ——— Mistake in telegram—-Duty of bank to 


592. 
594. 


| 595. 


615. 


617. 
625. 
627. 
628. 


629. 


631. 


158 


Lrp., (1922) 3 


make inguiry.|—Plitf., who had an account 
with defts., on July 31, 1924, drew a cheque, 
No. 117,285, & post-dated it Aug. 2. On 
Aug. } he telegraphed to defts. to stop pay- 
ment of cheque No. ‘117,283, mentioning 
the date, the payee, & the amount. These 
particulars were correct as ta cheque No. 
117,285, but the number of the cheque was 
wrong. Oheque No. 117,285 was presented 
on Aug. 6, & the bank officials paid it, 
supposing that it had been drawn in place 
of the one that had been stopped. If they 
had searched, they would have seen that a 
cheque numbered 117 283 had already been 
presented & honoured. In an action for 
negligence :—Held: the view of the bank 
officials, that the cheque presented, being 
subsequent to the date of the stop instruc- 
tions, might be a duplicate cheque which the 
were bound to cash, was correct, & pitf. 
was not entitled to recover._-WESTMINSTER 
Bank, Ip. v. HILTON (1926), 1386 L. T. 315; 
43 T. L. R. 124, 70 Sol. Jo. 1196, sub nom. 
HILTON v. ore BANK, Lrpb., 162 
L. T. Jo. 450, H. 

Add. Annotation : "Reta. Baines v. National 
Provincial Bank (1927), 986 L. J. K. B. 801. 
Add. Annotation :-~ Refd. Baines 1. National 
Provincial Bank (1027), 96 L. J. K. B. 801. 
Add. Annotation :-—As to (2) Refd. Baines v. 
Nattonal Provincial Bank (1927), 96 L. J. 


K. B. 801 
Add. Annotations :—Mentd. Quebec 
SAA 1920} 
oa 


Light, Heat & Power Co v. Vandr 

A (‘. 662; McDonald v. Nash, [19 

625 ; Samuel v. Dumas, [1924] A. 431 ; ; 
Ouellette v. Canadian Pacitic res 1925] 
A. C. 569; Gilbert’ v. Gilbert & Bougher 
(1927), 96 L. J. P 187. 

Add Annotation :—Refd. Wilson v. United 
Counties Bank. {1920} A. ©. 102. 

Add. Annotation :—-Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 

Add. Annotation :—Mentd. British & North 
arene Bank v. Zalzstein, [1927] 2 K. B. 


Add. Citation :—88 T.. J. K. B. 55. 

Add. Annotations :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K B.110; Re 
Polemis & Furness, Withy, [1921] 3 K. B. 
acne Jones v. Waring & Gillow, [1926] A. C. 


Add. Annotations :—Mentd. Taxation Comrs. 
v. English, Scottish & Australian Bank, [1920] 
A. C. 6883 ; Goldman v. Cox (1924), 40 T. L. oe 
423, Underwood v. Rank of Iiverpool & 


the cuetomer, but notice of his death, 
that od ble as a revocation of the 
autbor of a bank to pay the custo- 
mer's che ue.-—-K ENDRIUK 0. a Sigs Ps 


Bang & Bownas (1920), 47 O. L. 
372; 18 O. W. N. 138.—CAN. 

W. W. R. pease AVINGS BANE 
052 v. Kenny, (1994) 1 D. L. R, 


636. 


Martins, Underwood v. Barclays Bank, [1924] 
1 K. B. 775; Australian Bank of Commerce 
v. Perel, [1926] A. C. 737; Jones v. Waring & 
Gillow, [1926] A. C 670. : 


Add. Annotation :—Mentd. British & North 
ai ee Bank v. Zalzstein, [1927] 2 K. B. 


639a. Payment to third party without valuable 


consideration—Right of bank to recover.]— 
Deft. H. having possessed himself of crossed 
cheques which were drawn on pltf. bank in 
his favour & which purported to be drawn 
by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them & credited H. with the 
amounts. H. drew out these amounts & 
paid some of the money without valuable 
consideration to deft. S., who in turn paid 
into her account with deft. bank a portion 
of what she so received. S. had no notice 
of any defect in H.’s title, & she never paid 
into her account with deft. bank any money 
except money which was part of the proceeds 
of H.’s frauds. In an action for a declaration 
that the money standing to the credit of S. 
with deft. bank was the property of pltf. 
bank :—Held: on the assumption that H. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had established 
their right to the money claimed, as it was 
capable of being traced.—BANQUE BELUE 
Poor L’ETRANGER v. HAMBROUCR, [1921] 1 
K. B. 321; 90 L. J. K B. 822; 37T L. R. 
76; 65 Sol. Jo. 74; 26 Com. Cas. 72, C. A 


Sta Per asl deen Jones vt. Waring & Gillow, [1925) 


2K 


640. 


644. 


646. 


649. 


652. 


662. 


663. 


666. Add. Annotation :—Mentd. 


685 tia. ‘ ap 
action by a customer of deft. bank to 
recover the 


Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 8 K B. 110. 


Add. Citation :—88 L. J. K. B. 55. 


Add. Annotations :—Mentd. Joachimson v 
Swiss Bank Corpn., [1921] 3 K. B. 110; Re 
Polemis & Furness, Withy, [1921] 3 K. B. 
aoe ; Jones v. Waring & Gillow, [1926] A. C. 


Add. Annotation :—As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 


Add. Annotations :—Consd. Koechlin v. 
Kestenbaum, [1927] 1 K. B. 889. Refd. 
Republica de Guatemala v. Nunez, [1927] 
1 K. B. 669. 


Add. Annotations :—Refd. Goldman v. Cox 
(1924), 40 T. L. R. 714. Mentd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 


Add. Annotation :—Generally, Mentd. Under- 
wood vw. Bank of Liverpoo] & Martins, (nder- 
woud v. Barclays Bank, [192411 K. B. 775. 
Add. Annotations :—Mentd. Quebec Ky. 
Light, Heat & Power Co. v. Vandry. [1920] 
A. C. 662; McDonald v. Nash, [1924] A. C. 
625 ; Samuel v. Dumas, [1924] A. C. 431; 
Ouellette v. Canadian Pacific Ry., [1926] 
A. ©. 569; Gilbert v. Gilbert & Bougher 
(1927), 96 L. J. P. 137. 


Underwood v. 
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of which were 
te amount of a 


both cuetomer & bank :—Held: with 
the exception of certain cheques 
bearing genuine signatures, the amounte 
raised by the olerk, there 
was no negiigence on the part of either 


Vol. It—Bankers. Cases 631—671. 


Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, {1924} 1 K. B. 775. 


668a, ——- ——- ———  ———.] —-M., who was 


secretary & managing director of pltf. co., 
represented that he had bought goods for 
them from W., & the oo. drew cheques to the 
agueregate amount of £742 in payment on a 
South African bank, mahing them payable 
to W., & handing them to M. as manager that 
he might hand them to W. M., instead of 
doing so, paid the cheques with forged in- 
dorsements into his own account with deft. 
bank which credited him with the amounts 
& obtained payment from the South African 
bank. The cheques were signed by two 
directors, including M., of pltf. co. M. 
applied the money received from the cheques 
with the exception of about £272 for W., 
paying out of the proceeds of five cheques 
‘to order ”’ for £62 10s. each four sums of 
£60 from his private account to W. One 
cheque, dated May 27, 1918, for £97 10s., 
which was payable to ‘self or order’ & signed 
by M. & a co-director, was refused by the 
bank, & came back to them after such refusal 
with M.’s name written in after the word 
‘* self,’’? but the alteration was not initialed 
by both directors, & the addition was in M.’s 
writing. Pitf. co. repudiated the transactions 
& sued the bank for damages for conversion 
of the cheques, or alternatively for money 
had & received. Deft. bank claimed pro- 
tection under Bills of Exchanyve Act, 1882 
(c. 61), 8. 82, & also as holders for value :— 
Held: (1) the onus of proving that there was 
no negligence had been discharged by the 
bank, except as to the five cheques for 
£62 108. each; (2) the bank’s duty with 
regard to these five cheques was to have 
made inquiries. & they were negligent in 
paying them into M.’s account ; (3) the bank 
was neyligent in cashing the cheque of May 27, 
1918, as it should have seen that the alteration 
in it was made without the concurrence of 
both directors; (4) the evidence was not 
sufficient to show that M. paid anything out 
of his private account to W_ in respect of 
the fifth cheque for £62 108. ; (5) there must 
be judgment for pltf. co. for £2 10s. on 
four of the cheques ‘“‘ to order ”’ for £62 10s., 
£62 10s. on the fifth cheque for the same 
amount, & £97 10%. on the eheque of May 27, 
1918, making an agvregate amount of £170.— 
SOUCHETTE, Lap. vo. LONDON COUNTY, WEST- 
MINSTER & PARR’S Bank, Lap. (1920). 36 
T. L. R. 195. 


Add. Annotations :—Refd. Importers Co. v. 
Westminster Bank, [1927] 2 K B 207. 
Mentd. Dey v. Mayo, [1920] 2 K. B. 3163 
Brown v. Swan (1921), 37 T. Li. R. 787; 
Sutters v. Briggs, [1922] 1 A. C. I: Re 
Farrow’s Bank, [1923] 1 Ch. 41 ; Underwood 
v. Bank of Liverpool & Martins, Under- 
wood v. Barclays Bank, [1924] 1 K. 33. 779. 


Add. Citations: sub nom. MATHEWS v. 
WILLIAMS, Brown « C'o., 10 TR. 210. 


—_— - Oe 











635 fi b. oA cus: 
tomer of a bank was estopped from 
denying that certaly By hae cheques 
wore eigned by him or by hie authority, 
hy reason of his conduet in not having 


pumber of cheques forged by a con- 
fidential clerk employed by the cua- 
tomer, which were paid by the bank 
& charged to the customer's account, 
the fraud belng skilfully concealed from 


the customer or the bank in falling 
discover the frauds.—COLUMBIA 
BAPHOPHONE Co. v. UNION BANK OF 
CaNnaDa (1916), 38 O. L. R. 326; 34 
D. L. R. 743.—CAN. 


1ka 


notified the bank when he learned of 
the forgery of previous cheques on 
his account by the same person.— 
CABANA t. BANK OF MONTREAL, (1919) 
3 W. W. R. 969.—CAN. 
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678. 
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676. 


677. 
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680a. 
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685. 
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691a. 
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691i. Whai is negligence—Defeclirve 
title of customer—Collection for atranger.] 


pound to open an account with 
he bank Lg paring in a doposit of 

£5 in notes 

collection, such cheques being made or 

payable to a number or bearor & 

marked ‘* bank,” or ‘* not negotiable, ’’ 


or a6 


Collection for another bank.] — IM- 
PORTERS Co. uv. WESTMINSTER BAnk,'{No. 
292b, ante. 
Add. Annotation :—Refd. Taxation Comrs. 
v. English, Scottish & Australian Bank, 
[1920] A. C. 683. 
Add. Annotation :—As to Pg Refd. London & 
Montrose Shipbuilding & Repairing Co v. 
Barclays Bank (1925), 31 Com. Cas. 67. 
Add. Annotations :—Apld. Brown v. Swan 
(1921), 37 T. L. R. 787. Consd. Re Farrows’ 
Bank, (1923] 1 Ch. 4]. Refd. Dey v. Mayo, 
[1920] 2 K. B. 346; Sutters v. Briggs. [1922] 
1A.C.1; Underwood v. Bank of Liverpool 
& Martins, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Importers Co. » West- 
minster Bank, [1927] 2 K. BB. 297. 
Add. Annotations :—Refd. Dey v. Mayo, 
[1920] 2 K. B. 346; Sutters v. Briggs, [1922] 
1 A.©C.1; Pe Farrow’s Bank, [1923] 1 Ch. 41; 
Importers Co. v. Westminster Bank, [1927 
2 K. B. 207. Mentd. British & North 
European Bank v Zalzstein, [1927]2 K. B. 92. 
Add. Annotation :—Mentd. Souchette v. Lon- 
don County Westminster & Parr’s Bank 
(1920), 36 T. L. Tk. 195. 

** Receives payment ’’— Collecting bank.!|— 
IMPORTERS Co. v. WESTMINSTER Bank, No. 
292b, ante. 
aoe this case add ‘ See, also, Nos. 674— 
680.”’ 


Add. Annotation :—-Refd. Underwood v. Bank 
of Liverpool & Martins. Underwood v. 
Barclays Bank, {1924]1 K. B. 775. 


Add. Annotation :—-Apld. Underwood vv Bank 
of Liverpool & Martins, Underwood  »v. 
Barcluys Bank, [1924]1 kK. B. 775. 

Add. Annoiation :—Refd. Underwood v. Bank 
of Liverpool & Martins, Underwood ov. 
Barclays Bank, [1921] 1 K. B. 775. 

Add. Annotations :—-As to (1) Refd. Taxation 
Comrs. v. Enylish, Scottish & Australian 
Bank, [1920] A. ©. 683 ; Underwood v. Bank 
of Liverpool & Martins, Underwood  v. 
Barclays Bank. [1924] 1] IK. KB. 775; 
Australian Bank of Commerce v. Perel, [1926] 
A. ©. 737. Generally, Refd. Goldman v. Cox, 
(1924), 40 T. LR. 423. Mentd. Jones ve. 
Waring & Gillow, [1926] A. C. 670. 

Add. Annotation :—-As to (2) Refd. Underwood 
v. Bank of Liverpool & Martins, Underwood 
v. Barclays Bank, [1924] 1 KK. B. 775 


——~— Cheque payable to & indorsed by 
public official.|——A banker to whom a private 
customer hands, for collection on his account, 
a cheque payable to & indorsed by a public 
official is put upon inquiry whether the cus- 
tomer is cntitled to the cheque, & acts 
negligently if he credits the customer with 
the proceeds of the cheque without having 
made any such inquiry. 

The Overseas Military Forces of Canada 
engaged in the European war had an estates 





them. 


man unknown to a banker waa 


our crossed cheques for 
it in had no title. 


bank not negotiable.’ Without 


691¢e. —— 


making any inquiry as to the man‘s 
title to the cheques the bank collected 
On the following day the man, 
by an oven cheque, drow out alinoat the 
whole of the amount to the credit of 
his account, & paid in for collection 
four other crossed cheques, including 
one drawn by a payable to a number 
bearer to which the man who paid 


were collected by 
without inquiry :—Held: 


160 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


office in England authorised by the Secretary 
of State for the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of these forces dying in Europe. 
A sergeant employed at the office mis- 
appropriated during a period of ten months 
thirty-two cheques of the aggregate value 
of about £3,900, representing money belong- 
ing to the estates of deceased soldiers. Each 
of the cheques was drawn payable to ‘ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,’’ & was indorsed 
gencrally by that officer under the same 
description with a view to its being sent to 
the Paymaster-General of these forces for 
payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of defts.’ bank at which he had a 
stinall private account of his own & the rest 
of them into another branch of the bank 
which passed them on to the former branch. 
No inquiry was made at either branch 
whether he was entitled to the cheques, & 
at the former branch they were credited to 
his account & payment of them was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques :—Held: the fact. 
that: the cheques were drawn payable to & 
indorsed by a public official should have put 
the cashiers of defts. upon inquiry whether 
their private customer was entitled to the 
cheques ; in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches had been guilty of negligence; & 
therefore defts. were not protected by Bills 
of Iixchange Act, 1882 (c. 61), s. 82, from 
liability to pltf.—Ross v. LONDON CoUNTY, 
WESTMINSTER & PaRR’S BANK, [1919] 
1 K. B. 678; 88 L. J. K. B. 927; 120 L. T. 
636; 35 T. L. R. 815; 63 Sol. Jo. 411. 


Annotation :—Retd. indeewood's. ae o payne oont Under- 
wood v. Barclays Bank, [1924] 1 K. 


691b. 








Cheque ee company ]— 
UNDERWOOD (A. J..), Ltn. v. BANK OF LIVER- 
POOL, SAME wt. BARCLAYS BANK, No. 387a, 
ante. 

-|—In 1922 pltfs. were build- 
ing ships for a firm, L. M. & P., & in con- 
nection with that business L. M. & P. sent 
pltfs. a crossed cheque for £8,000. That 
cheque was duly received at pltfs.’ office & B., 
a director, signed a receipt form on the back 
of the cheque as follows: ‘‘ L. & M. Ship- 
building Co. T. B. director.’’ Another 
director of pltfs., J., then indorsed the cheque 
to the order of another co. of which B. was 
a director, B. & Co. Ltd. The cheque was 
then indorsed by B. ‘‘ for & on behalf of B. 
& Co. T. B. director,’’ & was paid into the 
account of B. & Co. at a branch of defts. ; 
& subsequently by arrangement between 








cumstances in which the account was 
opened was such as to put the bank 
upon inquiry: the duty of inquiry 
extended to the sactionr of the 
next day & in the absence of reasonable 
inquiry the bank was guilty of negli- 
nce.—-LONDON BANK OF AUSTRALIA 
TD. ve Saas (1920), 28 Cc. L. R. 


401 —A 
These four chequer 691 a -——- —-—_ -———.}+ MASON rt. 
the bank almost Savings BANK OF SOUTH AUSTRALIA, 
the cir- (1925)8. A. 8. SR. 198.--AUS. 


defts. & himself B. drew £2,000 out of the 
£8,000 thus credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Co., 
& B. & Co. had no right to the proceeds of 
the cheque. In 1923 pitfs. went into liquida- 
tion, & the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, & also that other sums 
were owing by B. to pltfs. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. & B., & upon that summons 
an order was made for £450 against J. & 
£10,450 against B. The money was not 
paid, & pltfs. brought an action against defts. 
for conversion of the £8,000 cheque :—Held: 
there was clear evidence of negligence on the 
part of defts., & Bills of Exchange Act, 1882 
(c. 61), s. 81, gave no defence to the claim.— 
LONDON & MoNnTRosE SHIPBUILDING & 
ReEparrina Co., Lrp. v. Barcnays BANK 
(1926), 31 Com. Cas. 182, (. A. 


692a, ———.]—TAXaTION Comns. v. ENGLISH. Scor- 


692b. 


693. 


694. 


696. 
697. 


703. 
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699 fii. ——- -— .J—Byaratr Na- 
TIONAL BANK v. BANARJK Das (1923), 
I. L. R, § Lah. 129.—IND. 


sp. Signing vouchers as to correct- 
ness of arcount in puss-bouk—Estoppel. |} 


—COLUMBIA (GRAPHOPHONE Co. ov 

UNION BANK OF CANADA (1916), 38 D.. L. R. 

O. L. R. 326; 34 D. L. R. 743.—CAN, 715.—CAN 
st. ———- ——.]— Monthly vouchers 

regularly signed by a bank’s customer al 

as to e correctness of his account 


as it stood from time to time & given 
in exchange for cancelled cheques, were 
held to be fatal to his contention that 
ed ae cheques had not been credited 


U 
Woop, [1920] 3 W. W. R. 
CAN. 


7.8. 


TISH & AUSTRALIAN BANK, No. 292a, ante. 


Question of fact.]-—— The question 
whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected by Bills of 
Exchange Act, 1882 (c. 61), 5. 82, if the cus- 
tomer has no title thereto, is a question of 
fact. Where there was a missing link in the 
chain of identification of the customer: — 
Held: that fact ought to have put the bank 
upon inquiry, & the bank was not protected 
by the sect.—HAMPSTEAD GUARDIANS U. 
BaRcLAYS BANK, Lrp. (1923), 39 T. LL. QR. 
229; 67 Sol. Jo. 440. 

Add. Annotation : — Refd. London & Montrose 
Shipbuilding & Repairmg Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

For ‘“‘ forgot’’ in the seventh line of the 
paragraph read ‘‘ forged.”’ 

Add. Annotations :—Refd. Importers (ov 
Westnunster Bank, [1927]2 K B.297. Mentd. 
Dey v. Mayo, [1920] 2 K. B. 346; Brown v. 
Swan (1921), 37 T. L. R. 787; Sutters v. 
Briggs, [1922] 1 A. C. 13; Re Farrow’s Bank, 
{1923} 1 Ch. 41; Underwood v. Bank of Liver- 
pool & Martins, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 

Add. Annotation : —Mentd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 448. 
Add. Annotation :—Mentd. Sun Bldg. Soc. 
rr cae Suburban Bldg. Soc., [1921] 2 


Add. Annotations :—Mentd. Quebec Ry. 
Light, Heat & Power Co. v. Vandry, [1920] 
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713. 
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734. 


748. 


752. 


753. 


756. 
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A. C. 662; McDonald v. Nash, [1924] A. C. 
625: Samuel v. Dumas, [1924] A. C. 431; 
Ouellette v. Canadian Pacific Ry., [1925] 
A.C. 569; Gilbert v. Gilbert & Bougher (1927), 
96 L. J. P. 137. 

Add. Annotation : —As to (2) Refd. British & 
North European Bank v. Zalzstein, [1927] 
2K. B. 92. 

Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 
Add. Annotation :—Mentd. Souchette v. Lon- 
don County Westminster & Parr’s Bank 
(1920), 36 T. L. R. 195. 


Add. Annotations :—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328. Refd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922), 127 L. T. 452 ; Steam Saw 
Mills Co. v. Baring, Archangel Saw Mills Co. 
v. Baring, [1922] 1 Ch. 244; Jones v. Waring 
& Gillow, [192] A. C. 670. 


Add. Annotation: Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


Add. Annotations :-—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 
Mentd. Wilson »v. United Counties Bank, 
[1920] A. C. 102. 


Add. Annotations :—Consd. Sassoon ». Inter 
national Banking Corpn., (1027; A. C. 711. 
Mentd. Re Dresdner Bank (London Agency) 
(1920), 64 Sol. 

Add. Annotations :—Mentd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 3 
Kk. B. 5382; The Tervaete, [1922] P. 259; 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385. 





756a. Credit conditional on tender of approved in- 


-— —.]—CAMPBEKLL 0. 
PERIAL BANK, [1924] 4 D. L. R. 289; 
65 O. L. R. 318.—CAN. 
——-.] -The de- 
livery of a pass-book cannot constitute 
a dunatio morte causd so as to give the 
donee title to the mo. represented 

AY, 
1028; {1925] 2 W. W. BR 


PART II. SECT. 16. 

- -J—A document in the form 
of a letter written by a bank was as 
follows :—‘' We beg to inform you that 
we are in receipt of advice by wire 
froin our London office that a con- 
firmed irrevocable credit has been 
opened under which we are authorised 
to negotiate your bills, as offered on 
G. & Co., of London, to the extent of 


Tal 


surance policy—-What is approved insurance 
policy.|—Bankers issued a letter of credit to 
English sellers of 100 tons of stecl plates to 
Dutch buyers. By the terms of the letter 
of credit the bankers agreed to honour the 
sellers’ draft for the amount of the purchase- 


to 1., provided the draft were accompanied 
by an approved insurance policy covering the 
shipment of the goods. The sellers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft :—Held: the certificate was not an 
‘‘approved insurance policy’ -‘vithin the 
meaning of the letter of credit, & the bankers 
were justified in refusing to honour the draft. 


£16,875 on the folowing conditions : 
bills to be drawn payable three months 
after sight & to be accompanied by 
proper shipping documents repre- 
senting shipment of two thousand 
bales of jute of a particular mark from 
Calcutta to Antwerp, during Nov., 
Dec. 1920.” Among the conditions 
the two following wero the mos 
important :—(a) ‘‘ Please note that 
this advice does not release you from 
the Hability attaching to the drawer 
of a bill of exchange ""; (b) “ Under 
present conditions wo can give uo 
undertaking to negotiate bUls drawn 
under this credit ”’ :—J/eld : the docu- 
ment was not an ordinary banker’s 
letter of credit.—CHANDANMULL BEN- 
GANEY wv. NATIONAL BANK OF INDIA, 
Lrn. (1923), 1. L. R. 51 Cale. 43. - 
IND. 


IM- 


11925) 3 


11 


Cases 756a—-806. ENGLISH AND EMPIRE 


An approved insurance policy is one to which 
no reasonable objection can be made.—ScorTr 
(DONALD H.) & Co., LTD. 7. BARCLAYS BANK, 
Lrv., [1923]2 K. B.1; 921. J. K. B 772; 
129 L T. 108; 39 T. L. R. 198; 67 Sol. Jo. 
456, 28 Com. Cas. 253, C. A. 


Annotations -—Refd. Harpor v. Mackechnie, [1925] 2 K. B. 
423, Koekas v, Standard Marine Insce (1926), 42 T L. R. 
692; Sassoon v. International Banking Corpn., [1927] 
A. 0.711. Mentd. Malmberg v vans (1924), 41 T. L. R. 



















756b. Irrevocable letter of credit—Payment for 
goods—Refusal of bank to pay invoices— 
Liability of bank to seller.j—Pitfs. entered 
into a contract with buyers in C. to manu- 
facture & ship machinery by instalments 
over several months at agreed prices, but 
rubject to a stipulation that should the cost 
of Jabour or wages increase, there should be 
& corresponding increase in the purchase 
price. The buyers were also to open a “ con- 
firmed irrevocable credit’’ in favour of 
plitis. with a bank in this country, & to pay 
for each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers’ bankers in I., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied -by documents & to be 
received before Apr. 14, 1921, ‘‘ this to be 
considered a con ed irrevocable credit.” 
Plitfs. shipped two instalments under the 
contract & received payment under the letter 
of credit. The buyers then found that the 
invoices included an increase in the purchase 
price on account of wages & material, & 
instructed defts. only to pay so much of the 
hext invoices ag represented the original 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment & 
Itfs. then cancelled the contract, claiming 


Dicsest SuPpPLeMENT. 


amoages from defts. as on a Fe on ca by : : 

the buyers :—Held: the credit being irre- | 760. Add. Annotations :—Mentd. Janvier v. 
vocable, the refusal of defte. to take & pay Sweeney (1919), $5 T. L. R. 226 i Pratt v. 
for the particular bills on presentation of the British Medical Assocn., [1919] 1 K. B. 244 ; 
proper documents constituted a repudiation Rand v. Craig, creed 1 Ch. 1; Percy v. 
of Ene contract as a whole, & pltfis. were Gl iw Oorpn., [1922 2A. O. 299; Under- 
entitled to damages so reckoned. The basis wood v. Bank of Live & » Under- 
of this form of banking facility is that the wood wv Barclays , (1024) 1 EK. B. 775; 
between himself & the Kreditbank Cassel G.m.p.H. v. Schenkers, 


buyer is taken, aa 
banker, to accept the seller’s invoices as 
correct. Any adjustment must be made by 
way of refund by the seller & not by way of 
retention by the buyer.— UrQuHART LINDSAY 
& Oo. v. KastERN BANK, Lrp., [1922] 1 
K. B. 318; 91 1. J. K. B. 274; 126 I. T. 
584; 27 Com. Cas. 124. 

Annotation :-— Refd. Prosperity v. Lioyds Hank (1923), 39 

T. L. R. 372. 

756c. Revocable letter of credit—Duty of bank to 
give notice of withdrawal.]—A firm in W., 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 





119. Add. Annotation :—Refd. Hump 


(1927) 1 K B. 826. 


167. Add. Annotation :—Refd. National Provident 


Institution v. Brown, Brown v. National 
Provident Institution, Provident Mutual 
Life Assce. Assocn. v. Ogston, Ogston vv. 
Provident Mutual Life Assce. Agsocn. (1921), 


8 Tax. Cas. 57. 
hre 
man vy. Kavanagh (1925), 41 T. L. 


& Den- 
$78 


785. Add. Annotation :—Mentd. Omnium Insce. 


rpn. v. United London & Scottish Inace. 
(1920), 86 T. L. BR. 386. 


198. Add. Annotation :-—Mentd. Maskell v. Hill, 


Defts. accordingly wrote a letter dated 

June 14, 1920, to plifs. informi them of ig par or ae 
e ; 7 o——, e ° 

their instructions & adding that their letter | 306 mais 28), 89 T. L. BR. 372. 


“is merely an advice of the opening of the 


~ a 


~~ —_ 


s eee SEOT, 19. 
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ger ies upuaces d to 
customera—Right to See 
orediting pltf. with the proceeds 


nearly all of su 





k, & paid 
mice now 
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lateral bv 


Pee 


from him, appli 


it : 
to nominal damages 
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a ee 


roceeds to of debts which he breach of the contract to lend him the 
ee to other Pantosners of the same money, & to Judgieat et the ammount 
Ateeit the amo ik, $F ths poe op n is 
hich 1. | interest! o. HOYAL oF 
tor De cae ca o aba, 11929) 1 W. W._R. 88 5 68 
Held: pitt. was tied D. L. R. 680; 15 Bask. L. R. 3601.— 
& oosts for t CAN. 


$09. Add. Osttations :-—88 L. J. KE. B. 85 ; 119 
L. T. 727. v. L. EB. P. 
820. Add. Annotation :—Mentd. Re Morris, May- 2 K. B. 742. 
hew v. Halton, [1921] 1 Ch. 172. 
844. Citations :—For “61 L. J. Ch. 782” read 2 Ch. 211. 


* 61 L. J. Ch. 728.” 


846a, ~-—- -——- Bank entitled to hold securities not 
merely for specific advance but for balance of 
whole account between broker & bank.)]— 
TINDALL v. BARNETTS & HoaRE (1887), 3 g65a. 


T. L. R. 476. 


862. Add. Annotations :—Mentd. 


PART II. SECT. 20, SUB-SECT. 1. 


809 i. Discharge of overdrafi—Tender 
of at Leama hat amounts to acceptance. } 
—Held: the action of the bank in 
retaining & clearing the cheque was 
not conclusive on the question of 
accep & as the bank had not 
accepted the proceeds of the cheque 
in ful) settlement, judgment had been 
rightly entered for the bank.— Burr 
vw. NATIONAL BANE OF Sout AFRIOA, 
LYp., (1921) App. D. 69.—S. AF. 


PART II. SEOT. 20, SUB-SECT. 2. 

yin —— .] — Where 
there is an agreement between a bank 
& its oustomer, that he shal) pay 
interest at the rate of 8 per cent. upon 
8 Promisecey. note, the agreemont is 
not entirely void, & the customer 
remains liable to pay Interest at the 
rate of 5 per cent. -STANDARD RANK 
OF CANADA Uv. ALBERTA ENGINEERING 


Co., Lrp. (1917), 1 W W. R 1177; 
$83 D. L. R. 642; 11 Alta. L. R. 96.— 


yi. -—— .}—The stipula- 
tion by a bank for an Illegal rate of 
interest merely avoids the rate & not 
the entire contract for interest.— 
Union Bank wv. FARMER, [1917] 1 
W. W. R. 1361.—CAN. 
ii, ———— »+=-Pitf. was 
ebted to deft. bank for which debt 
they took his note charged with 
interest at 9 percent. Order made for 
reduction of interest to 5 per cent.— 
Drerow v. UNION BANK OF CANADA 
(1922), 63 D. L. R. 688.—CAN. 














y iv. -J—Where a 
bank contracts for 8 per cent. interest 
ft can only collect the legal rate of 
& per cent.—BaNK OF MONTREAL v. 
cameo [1923) 3 W. W. R. 645.— 


y Vv. Whether charged.\|— 
Upon the return of a dishonoured 
bill, the drawer would again draw for 
the same amount, & pitf. bank would 
discount the bill ag before, & if the 
second bill came back disbonoured 
it would again bo charged in ful) to the 
drawer’s account :—Held: there was 
no breach of Bauk Act, s. 91.— 
IMPERIAL Bank OF CANADA ¥. ALLEY, 
peed) 3D. L. R. 85; 590. L. R. 1.— 

AN. ; 
PART IJ. SECT. 21, SUB-SECT. 1. 
Ltabtlity contracted after 
execution of mortgage.}—A mtge. to a 
bank cannot be a valid security for a 
liability oontracted subsequently to 
its execution.—Re EDMONTON BREW~ 




















Ina & Mattine Co., Lrp. (No. 2), 
a 3 W. W. R. 988; 43 D. L. R. 
48.—CAN 


n. Add “ affd., 58 8. C. R. 448." 


PART HL. SECT. 24, SUB-SECT. 2. 
oi. zC ANK 2, L- 
ins (A0171 2 WW R. 3607 10 Semb, 
pre On 96D. Lo be a0-OAR 
PART II. SECT. 21, SUB-SECT. 3. 


ri, ~~. —— Boney adeanosd partly 
on of iand.}~A bank ma 


recover upon a promimory note not- 
withstanding that the moneys were 


Vol. Iff.—Bahkers. Cases 800—-866a. 


Michelham (1919), 85 1. L.. R. 617; G.N. Ry. 
Transport & Depository, [1922] 


865. Add. Annotations :—Apld. Re Allester, [1922] 


Refd. Albemarle Supply Co. v. 


Hind (1927), 43 T. L. R. 652; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669, 
Mentd. Pennington v. Reliance Motor Works, 
[1923] 1 K. B. 127. 


Bilis of lading pledged—Authorised sale by 


ledgor— Title of bank to proceeds.|—A 


Brandon vv. fimited co. 


advanced upon the sccurity in part of 
lands.— RoyvaL BANK OF OCANADA Pv. 
GOLD, [1918] 2 W. W. R. 745; 34 
B.C. R. 145; 41D. L. R 276.—CAN. 
ai, —— New note given by 
maker— Rights of bank.}—Held: tho 
bank was entitled to recover on the 
note.—BankK OF MONTREAL v. WRIS- 
Derr, (1917) 2 W. W. R 618: 24 
B.C. R. 73; 34 D. L. R. 86.—OAN. 

@ fi. Conversion of specific 
security into general securtty.J— Held ; 
as the bank knew that debtor had no 
right to hypothecate generally the notes 
they conld not recover, not being 
holders in due course.—BANK oF 
MONTREAL # NORMANDIN, [1925] 3 
ee . 975; (1925) 8. CL. R. 687.— 


fi. Obtained to cover overdraft—— 
Alleged fraud of manager.}—Pif. al- 
leged that a bank manager obtained 
a note from bim without dinolosing 
that the note war for payment of an 
overdraft then duetothe bank Appll- 
cation for judgment diamissed for want 
of any evidence of fraud on the bank 
manager’s part.—BRASSETN ¥. ROYAL 
BANK OF CANADA (1031), 67 D. L. RR. 


740.—CAN. 

f ii. Renewal-~Effect af.j—The 
Trenowal by defts of a promissory note 
piven to pitf. bank as security for a 
oan :—Held not to estop them from 
retting up the defence that the bank 
had received & misapplied the proceeds 
of goods covered by a licn note which 
they had ed to the bank as 
collateral security, suoh procecds hav- 
ing been paid into the bank by tho 
maker of the tien note.—CANADIAN 
BANK OF COOMMERCE 0. RFID, (1925] 8 
Y). L. KR. 500; [1925] 1 W. W. RK. 1080; 
21 Alta. L. R. 337.—CAN. 


PART Il. SECT. 21, SUB-SECT. 4. 


m i, ——— Stock registered in name of 
bank’s nominee—Identity of shares not 

reserved—Rights of owner.}—A_ cus- 

mer, who had a secured loan account 
witb a bank which was operated upon 
in accordance with the above practice, 
averred that the bank had sold her 
shares without her authority, in breach 
of their obligation to retain the specific 
shares unless realised for reduction of 
the loan & to retransfer the identical 
shares on repayment of the loan -— 
Heid: defenders had acted according 
to their usual practice, which was 
known to & approved by the firm of 
stockbrokers whom pursuer had em- 

loyed as het agents in the transactions, 
R she was barred from insisting in the 
action.—CRERAR v. BANK OF ScOT- 
AND [1922] 8. C. (H. L.) 137; 659 

tJ L. R. $l e 8COT. 

pi. Shares of company—Sale by 
bank before default—. On OF Hae: 
CTY CE a Nee on 8 v. DOMINION BANK, 
(1924) 3 D. L. R. 607; 2 W. W. R. 
31.—CAN 

















8611. Bearer securitice—Presumed tu 
to depositing cudomer. Bank 

oe ONTREAL v. I8BE 825) 2 
gee H. 30 ; révsg. 26 O. ° - 28 —_ 


PART Il. SECT. 31, SUB-SECT. 6. 
h (p. 277) i. ——— Indorsed by shipper 


163 


pledged bills of lading with a bank 


to bank— Bank to apply part of proceeds 
to payment of promissory nole.}—Held : 
no violation of Bank Act, 8s. 90.— 
ROYAL BANK or CANADA v. WrYnh, 
pias) 4b. Tr. R. 2623: 1926) 3 

. W. It. 780; 36 Man. L. R. 14.— 
CAN. 

q (p. 280) i. —— Chattel mortgage to 
secure paat adebt—Subsequent mortgage 
of lander ph fo enforce ehattel mort- 
gage.}—~dicld > (1) the mtgo. was not 
contrary to Banh Act; (2) the fact 
that a mtge. on land was afterwards 
given to the bank did not prevent it 
trom realising first on the chattel 
Intge.—-PIPFR «. CANADIAN BANK OF 
cee {1922) 1 W. W. RR. L21.— 





a (p. 280) ii, ——~ lA. ob- 
tained advancos & delivered to the 
bank storage tickets for wheat tn 
elevators :— Held: the security of the 
warchouse receipts would not cover 
wt advances.—-Youna vo. DEnciiucn, 
ANK OF TORONTO v. ADAMEB, [1923] 
1D. L. R499; 18 Alta L. ft. 496; 
(1923) 1 W. W. RR. 136.—CAN. 


qa (po. 280) iil. Chattel mortgage 
aé security for loan-—V hether crops of 
following year chargeable.|— Security 
on grain aes to a bank In Oct. 1921, 
in respect of atdilvances made in {the 
apripg of 1920, held Invalid in respect 
of the 1921 crop —NorrH AMERIVAN 
LUMBER Co., Lip. 6. BANK oF MONe 
TRERAL, [1922] 1 W. W. BR. 1265; 65 
Aa Rt. 348; 15 Sask. L. R. 375.—~ 





qa (p. 280) iv. Lease of chattels 
to ecure advanccs.\—Held;: tho lease 
was invalid, the bank not having the 
power under Bank Act to take a loase 
of chattels as svourity.—BAaNK oF 
MONTREAL © HUESTON (1922), 69 
DD. i. R. 2083; 61 0. L. R. 584 —CAN. 


a (np. 280) v. Lien agreements on 
gooda —Valid.j— Re CANADIAN Harr 
Propucis, Lrep. (TRUATRR) v. ROYAL 
Bank, (1924) 4 LD. L. KR. 225; 64 
O. L. R. 293 rH 4 C. B. R. 311.—CAN. 


a (p. 280) vi. Warehouse receipt 
for goods on leased prem >ses—Valid. |—~ 
Re J. STANLEY WrvLocKk, Lrn, 
(P. KK. I1.), (1926) 2 DL. he 263; 
7 LB. Rk. 147.—OAN, 


e (p. 281) i. S. P. Banqurt CANaA- 
DIENNE NATIONALE 0. SAWCHUK, 


W. W. R. 771; 36 Man. L. ih. 1- 
CAN. 











sb. Security on crop to be grown— 
Priority over claim by vendor under 
crup-payment ayreement.J—GOEBEL  v. 
CANADIAN BANK OF COMMERCH, (1921) 
3 Ww. WwW. R. 81 > 14 Sask. I. Rr. 461.—~ 


so. Security invalid under Bank 
Atta—Sale of goods to third party— 
Bank not entitled tu folluw guvodse or 
proceeds.}—HAWhER v. ROYAL BANK 
OF CANADA (1921), 69 D. L. HR. $674.— 
CAN. 

sd. J'itle of bank as against muntctpal 
lien for ta.réa. }—Re HLECTRICAL Frrrinas 
& KFoCUNDRY Co., Lrp. (Ont.), [1926] 
1 D. L. H. 762: 58 QO. Ta. R. 364.— GAN, 


Cases 865a- - 9322. 


to secure an overdraft. 


Held: 


When it was time 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 
tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust. given by the co. to the bank, 
to wit, that the co. received the bills of 
lading in trust on the bank’s account & under- 
took to hold the goods when received & the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised :— 
the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
venient mode of realisation.—fe ALLESTER 


Eneiisi AND Empire Diaest SUPPLEMENT, 


claimed a lien on those sums & also to set 
off a sufficient portion of £19,941 against 
those sums :—Held: the bank’s claim was 
right on both points.—BAKER v. LiLoyDs 
BANK, [1920] 2 K. B. 822; 89 L. J. K. B. 
912; 123 L. T. 830; [1920] B. & C. R. 128. 
921b. Balance of proceeds of sale of 
shares—Held as security for advances.|]— 
BAKER v. LLOYDS BANK, No. 921a, ante. 
923. Add. Annotation :—Consd. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322 
Add. Annotation :—Refd. 
Adams v. Southerden, [1925 
Add. Annotation :—Consd. Baker v. Lloyds 








Re Southerden, 
] P. 177. 


925. 
926. 


(D.), lum., [1922] 2 Ch. 211; 91 L J. Ch. a 
107; 1271, T. 431; 88 7. L. R. 611; 66 Bank, [1920] 2 K. B. 322. 
Sol. Jo. 466; [1922] B. & C. KR. 190. 932. Add. Annotation :—Mentd. Barker v. Stick- 


883. Add. Annolation : 
v. Hayes, [1927]2 K. B. V1). 


908. Add. Annotations :—Mentd. 


[1920] 2 K. B. 3463 Sutters v. Briggs, [1922] 
Re Farrow’s Bank, [1923] 1 Ch. 41; 
British & North KMuropean Bank v. Zalvstein, 
92: Importers Co. v. West- 
minster Bank, [1927] 2 KK. B. 297. 

:—Mentd. Ord v. Ord, [1923] 


) A.C. ] ’ 
[1927] 2 kK kB. 


916. Add. Annolation 
2K. Bb. 432. 

Add. Annotation : 
Bank, [1920] 2 K. B. 822. 


921. 


ee 








921a. 


bkpcy. 


secured creditors should have 
At the date of the 
deed the firm had £2,934 to the credit of 
their current account in deft. bank, & the 
bank held certain shares as security for an 
i These shares were 
subsequently sold by the bank & realised 
in excess of the amount of the advance 
Before Keb. 3, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 


rights as under a bkpcy. 


advance to the firm. 


£812 
to the firm. 


£19,911. In an action by 
under the deed to recover 
the two sums of £2,034 & 


PART II. SECT. 21, SUB-SECT. 7. 


se. Aasigqnment of mortgage -Or of 
agreement for sale of land—As addi- 
tional accuruy ~—Valid.-— Re Wiarton 
LUMBER CoO., dr p. BANK OF COMMERCE, 
ae Dd. L. hk. 160; 4C. 3B. 1. 477.— 


sf. Assignment of debis present a 
es d® all confracts & securiliey— 
alid.j—Re Wiarron LUMBER Co 
Ke yp. BANK OF COMMERCE, (1924 } 
2M. lL. R. 160; 4a BR. 477.—CAN, 


di. Subsequent assignment to 
ercditaor—Diuty of bank to account — 
Interest. }- Book debts were assigned 
as scourity to deft. bank. Subso- 
quontly they were assigned to piltf. 
subject to the assigninent to the bank. 
The bank realised under its assign- 
ment :—J/eld: pltf. was ontitled to an 
k in detail, & 





accounting from the ban 
the bank could not, as against itf., 
charge a higher rate of interest han 
permitted under Bank Act.—ROBERT- 
SON (JOHN) & SON, LTD. v. CANADIAN 
BANK OF COMMEROR, (1920) 2 W. W. BR. 
1003.—CAN. 

sg. Assignment of money due under 


Generally, Refd. Lawrence 


--Folld. Baker v. Lloyds 


-J—Defts. acted as bankers 
for a firm up to Feb. 3, 1914, when the firm 
being insolvent by deed assigned all their 
property to pltf. as trustee for their creditors. 
The deed provided that payments to the 
creditors should be made upon the basis of a 
distribution:of the property & that 


ney, [1918] 2 K. B. 356. 


932a. Joint & several guarantee—Termina- 
v. Mayo, | tion.|— By an agreement the six signatories 
thereto jointly & severally agreed with a 
Canadian bank to guarantce repayment up 
to a fixed sum of all liabilities, including 
interest, which a customer had or should 
incur to the bank: it was provided that the 
agreement should be a continuing guarantee 
‘until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.’’ In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to § per cent., though, by 
Bank Act (R. S. Can. c. 29), s. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 
died, & his exors. gave notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee :—Held: (1) 
the guarantee remained in force against all 
the guarantors until each & all of them or 
their respective exors. or administrators 
gave notice to determine it ; (2) the increase 
in the rate of interest did not discharge the 
guarantors, but they were lable for the 
principal sum advanced & for such interest 
as the debtor was legally to pay.— EGBERT v. 
NATIONAL CROWN BANK, [1918] A. C. 903; 





Dey 


the same 


od > : KO. Pr 
pitt. as trustee Ht ee ere C. 186 > 119 L. T. 659 3 35 
from the bank Annotation —.18 to (2) ar Re rae & Pearre, Associated 
£512, the bank Paper Mills tv. Barnes (1926), 95 L. J. Ch 487, 
agreement for ue 44 land— Valiad.}—- Re 9 of bank to disclose lren.}—Tfeld : such 


HHAW, [1925] L. RK. 1205; 5 a duty existed.—LaZARD BROTHERS 


C. B. RR. 825. | CAN: Co. vw. UNION BANK OF CANADA 
sk Common tow aurigmment of ABO LO; Halt. gPS GAO” WN 


money—Subacquent berry oe 

Bank Act—Property passed bikas 

ment—Valhdity of security dimmaterial. 1 

—IMPERIAL BANK 0. WESTERN SUPPLY 

& HQUIPMENT Co. (1918), 39 D. L. R. 
803 .—-CAN. 


PART II. SECT. 22, SUB-SECT. 2. 

m i .}—Held > money to 
the credit of the SEstorner not shown 
to be trust funds, might be retained 
& set off by the bank as against the 
indebtedness of the customer on the 
note.—Roy wv. CANADIAN BANK OF 
COMMERCE eee 24 B. C. R. 397; 
sai = L. R. 74 AN. 

Bank bi aie pene older in- 
debled to bank.}--A bank, to which io 
cheque has been delivered to 
cashed, has no right to set off moatant 








PART II. SECT. 21, SUB-SECT. 8. 

sl. Prohibited security—Moncey lent 
thereunder recoverable.|—A bank may 
recover money lont upon a prohibited 
security although it cannot enforce the 
seourity.—UNton BANK ©. FARMER, 
(1917] 1 W. W. R. 1361.—CAN. 


PART II. SECT. 23, SUB-SECT. 1.—A. 
ni. -J—A bank has not a 
lien in respect of a deposit or balance 
to the oredit of a customer, as there is 
Be yey oe cr on which a lien 
e MORRIS, CONEYS v. 

Mons, moe) 1 a R. 81.—IR. 


PART II. SECT. 22, SUB-SECT. 1.—F. 
sm. Pledged to third party—Duty 


164 








the proceeds of the cheque a debt owing 
to it P by the holder.— Royxkr v. Rovan 
BANK OF CANADA. [1918] 2 W. W. R. 
791; 11 Sask. L. ae 218.—CAN. 

st. Debi not ecoverable — Statute- 
varred.}—A banks right of set-off can- 
not be dad where sa debt is 
gps barred & not recoverable.— 
Re ee CONEYs v. MORRIS, [1922] 
1 I. R. 13 6. —IR. 


961. Add. Annotations :—Refd. Re Wait, [1927] 1 
Ch. 606. Mentd. Ratner v. London Joint 
City & Midland Bank (1922), 38 T. . R. 253. 
Add. Annotation :—Consd. British & North 
i a Bank v. Zalzstein, [1927] 2 K. B. 


974. 


978. Add. Annotations :—Mentd. Bradford Old 
Bank v. Sutcliffe (1918), 88 L. J. K. B. 85; 
Re Hodgson’s Trusts, Public Trustee v. 
Milne, [1919] 2 Ch. 189; Albemarle Supply 
Co. v. Hind (1927), 4871. L. R. 652. 

Add. Annotation: —Consd. Tournier v. 
National Provincial & Union Bank of Iingland, 
[1924] 1K. B. 461. 


Add. Annotation :—Refd. Tournier v. National 
Bake - Union Bank of England, [1924] 


986a. ——— ——— Without consent of customer.]— 
It is an implied term of the contract between 
a banker & his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implicd, 
either the state of the customer’s account, 
or any of his transactions with the bank, 
or any information relating to the customer 
acquired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 
give rise to a public duty of disclosure, or 
the protection of the banker's own interests 
requires it. 

Pitf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of plit., who instead of pay ing 
it in to his own account indorsed it to 4 third 
person who had an account at another bank. 
On the return of the cheque to defts. their 
Inanayer inquired of the last-named bank 
who the person was to whorn it had been paid, 
& was told it was a bookmaker. That 
information defts. disclosed to third persons : 
—Held: that disclosure constituted a breach 
of dtts” duty to pltf., for though the in- 
formation was acquired not through pltt.’s 
account but through that of the drawer of 
the cheque, it was acquired by defts. 


985. 


986. 


| 
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during the currency of pltf.’s account & 
in their character as bankers.—TOURNIER v. 
NATIONAL PROVINCIAL & UNION BANK OF 
HMNGLAND, [1924] 1 K. B. 461; 93 L. J. K. B. 
449; 130 L. T. 682; 40 T. L. R. 2145; 68 
Sol. Jo. 441; 29 Com. Cas. 129, C. A. 

aur otation :—Refd. Waterhouse v. Barker, [1924] 2 K. B. 


987. Add. Annotation : — Refd. Tournicr v. 
National Provincial & Union Bank of 


England, [1924] 1 K. B. 461. 

990a. Disclosing any other information relating to 
customer.|—TourNiuk v. NATIONAL PRO- 
VINCIAL & UNION BANK OF ENGLAND, No. 
986a, ante. i 


1010. Add. Annotation :—Refd. 
Barker, (1924; 2 K. B. 759. 

1012. Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924] 2 KX. B. 759. 

1012a. Entries tending to incriminate.|-— 
On an application under Bankers’ Books 
Kvidence Act, 1870 (c. 11), s. 7, for leave to 
inspect & take copies of entries in a banker's 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. There- 
fore if resp. to the application, being a party 
to the action, objects in proper form that 
the entries tend to incriminate him, the ct. 
will not grant the leave applied tor.—WaATER- 
HOUSE v. BARKER, [1021] 2 K. B. 7593) 98 
LJ. KK. B. 8873 182 LT. 15; 40 TLR. 
S05; 69 Sol. Jo. 51, CL. A. 


Waterhouse v. 








1013. Add. Annotation : -Refd. Waterhouse =v. 
Barker, [1921] 2 I. B. 759. 
1016. Add. Annolation: Refd. Waterhouse — v. 


Barker, [1024] 2 Ik. B. 759. 

1017. Add. Annotation :— As to (1) Apld. Water- 
house v. Barker, [1021] 2 I. B. 750. 
Add. Annotation : - Apld. Waterhouse 
Barker, [1921] 2 KK. B. 759. 

1019. Add. Annotation: -Retd. 
Barker (1921), 132 E. TP. de 

1022. Add. Annotation: —Refd. 
Barker, [1921] 2 K. B. 759. 


v. 
Waterhouse — v. 


Waterhouse 2. 


PART II. SECT. 23. 


935 . Whether surcty releasced—In- 
crease tn rate of interest J-- Held: an 
increase in the rate of interest charged 
by the bank to an amount in excess of 
that authorised by Canadian Bank 
Act, without intimation to the gra- 
rautors, did not discharge them fiom 
their Hability.— EGBERIT rv. NATIONAL 
CROWN Bank, {1915] A. ©. 903; 87 
L. J. P. C2. 1863 110 1. T. 659.—CAN. 


93511. S.P. MrRCHANIS BANK OF 
CANADA tv. Busn, (1918) 2 W. W. RR. 
571, 631.—CAN. 


935 iii. 
from principal debier }- BANK OF NIW 
ZLALAND t% BAKIR, (1026, N. 2 LL. &. 
L62.—N.Z. 
sw. Account settled between bank 
customer—Ilow fur binding on surety 
~ cusfomer.-—-Even if aiscertificute 
given by a customer of a bank of the 
correctness of the conditlon of his 
account as stated therein constitutes 
an account stated between the bank 
its customer, vet such certibeate 
cannot be conchisive as against the 
surety of the customer.—STANDARD 
BanK OF CANADA t. ALBERS A EN- 
GINEERING Co , Lrp., [1917] 1 W. W.R. 


1177 — CAN. 

5X. Spreial — agrecinent 
la accept acrount.jJ—AN @XPlEss pro- 
vision in the guarantee given to the 
bank that the stating, setthng or 
admission of an account betwecon the 
creditor & the bank should be con- 
Clusive evidence against the sureties 
cannot be effective to prevent the 
sureties from objecting to illegal 
charges, nor to charges, which though 
not Ulegal, were iinproper to the know- 
ledge of the baunk.—NORTHERN C'ROWN 
Bank vw Woopckarts, Lin, 1017) 
1 W. W.R. 1205; 33: DL. Re. 867.-- 
CAN. 


sz. Adrance also securcd by crop to be 
groun— hight of surety to proceeds of 
crop. |—W bere a bank advances money 
for the purchase of seed grain on the 
security Of the crop to be grown there- 
from & aleo procures the signature of a 
surety to the borrower's note, the 
sulety has alight to have any money 
realised ont of the crop appropriated 
to the reduction of the debt for which 
he became surety in priority to albother 
Claims of the bank against the borrower, 
— PROUDLOCK v. CANADIAN BANK OF 
COMMLUCL, [1925] 2 W. W. RR. 1503 19 
Sask. L. HR. 413 —CAN, 





ee 


PART II. SECT, 25. 

957 us. - Rights of bant.jJ— A 
cheque on the S. Bank, wWwineb was 
indorsed by tho payce tothe HH. Bank, 
wan deposited & apphed agamst tas 
overdraft) after the HH. Bank = had 
suspended payment at its head offiec, 
hut before notice thereof reached thu 
local branch in which the cheque win 
deposited. dield. the Ti. Bank was 
entitled to enfarce paynent of the 
cheque from the drawar.- Hon BANK 
OL CANADA 7. SU LIEVAN (B. CL), [E926] 
$D. 1. 2.785 [IVZ6) 38 WLW. 0. 

CAN. 

967 nie Collection of balls for Customer 
~-- Money recewed -lights of customer, | 

-Where a branch of resp bank hud 
received bis from applts, for collection 
& romittanece of the proceeds, & alter 
collection but prior to remitting the 
bank suspended payment *—l/eadd — (1) 
appits., having employcd the bank as 
a whole in e fiduelary capacity, were 
entitled to a prior charge on the 
balances held by the bank as w whole 
at the date of suspenrion of payment ; 
(2) applts. were not cnutitled to & prior 
charge on the bank's general assets.— 
SHAW WALLACE & Co. v. AMRITSAR 
NATIONAL BANK (IN TaqQuripatTion) 
(1926), | Lo R.7 Lah. 155.--IND. 


Cases 9-—383a. EneLiso AND Empire Dicest SUPPLEMENT. 


BARRISTERS. 


9. Add. Annotation :—Mentd. Re Tetley, Na- 
tional Provincial & Union Bank of England 
v. Tetley (1922), 39 T. L. R. 45. 


71. Add. Annotation :——Refd. Marson v. Unmack 
{1923} P. 163. 


84. Add. Annotations :—Mentd. Lexden & Win- 
stree Union v. Windsor Union, [1921}]2 K. B. 
148 ; Wycombe ane v. ear eonupon: treed 
Grdns. (1926), 48 T. L. R. 89. 

4 After this case add the following cross-refer- 
ence: See, further, JUDGMENTS, Vol. XXX., 
pp. 203 et seq. 

162a. ——— Right of junior counsel settling plead- 
ings to lead another junior counsel.|—A 
member of the Outer Bar settled pleadings & 
led at trial. Another member of the Outer 
Bar was bricfed to attend trial as his junior. | 
On party & party taxation the taxing master 
disallowed the fees paid to the second counsel 
on the ground that the a who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar :—Held: junior counsel who settled 
pleadings could lead another junior counsel, 
& fees of both counsel should be allowed.— 
DouGLaAs v. ASSOCIATED NEWSPAPERS, LTD. 
(1922), 67 Sol. Jo. 48. 


184. Add. Annotation :-—Mentd. Turner v. Kings- 
bury Collieries, [1921] 3 K. B. 169. 


191. Add. Annotation :—Apld. Re Morgan, Brown 
v. Jones (1027), 71 Sol. Jo. 650. 


.I—Whcro trustees are represented 
by the same firm of solrs. & one of them is 
interest ed in the trust fund beneficially. it 
is prind facie the solrs.’ duty to employ 
separate counse] to represent the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel.—Re 
ae BROWN v. JONES (1927), 71 Sol. Jo. 


202. Add. Annotation :—Mentd. Salvesen (or von 








191a. 


207. 
216. 


220a. 


280. 
234. 
251. 


281. 
291, 
300. 
312. 
318. 


Lorang) ¥. Austrian Property Administrator, 
[1927] A. OC. 641. 

Add. Annotation :—Mentd. A.-G. v. De 
Keyser’s Royal Hotel, [1920] A. C. 508. 
Add. Annotation :—Mentd. Smith v. Smith & 
Rutherford, [192Q) P. 206. 

Of junior counsel——Proportionate to fee 
of leader.|—A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing master has no power 
to direct that the amount of the fee of Junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing before the judge in ct., on the ground 
that t the brief was practically the same on 
each occasion.—Re PakK, BOTT v. CHESTER 
(1921), 66 Sol. Jo. (W. BR.) 2. 

Add. Annotation :—Mentd. Re Wigzell, Hx p. 
Hart, [1921] 2 K. B. 835. 

Add. Annotation :—Mentd. Wild v. Simpson, 
[1019] 2 K. B, 544. 

Add. Annotation :—Mentd. Tournier v. Na- 
tional Provincial & Union Bank of England, 
[1924] 1 K. B. 461. 

Add. Annotation :—Mentd. Shepherd v. 
Robinson, [1919] 1 K. B. 474. 

Add. Annotation :—Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

Add. Annotation :—Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

Add Annotation :—Mentd. Bosworthick v. 
Bosworthick, [1926] P. 159. 

Add. Annotation :—Mentd. Butterworth v. 
Butterworth & Englefield, Collins v. Collins 
& Harrison, Barratt v. Barratt & Fox, 
Howell v. Howell & Walker, Adams uv. 
Adams & Ward, Eliworthy v. Eliworthy & 
Ledgard, [1920] P. 126. 





328a. Express instructions given to solicitor.|— 


At the hearing of an action for debt counsel 


SECT. 1, SUB-SECT. 1. SECT. 2, SUB-SECT. 7.—A. nor AES coe v. pitas noes 
bi. -—— Nature of duties devolving ‘ LASGOW SOUTH WESTERN : 
upon.}—The, dischunge of ‘the duties What connie Henge, Manes vu. Samy, (1923) 8. ©. 209--—-BCOT. 


under Law Society Act, uow KR. ©. who had been called to the Bar more 
1914, 6. 167 ix not a watter of} nero than five years, but had never practised SECT. 5, SUB-SECT. 6. 
* barrister of not 274i. Misconduct—Inserting set on 


privato concern, but one affecting the as a barrister, was a‘ 


ublic, having to do with the well- 


eing of the society in maintaining the ae hein oe eee within fudge in notice of appeal-—On instruc. 


rbn. Act, tions af clicnt.}—Held: this conduct 


standards which should prevail in tho M & (1).—McCAWLEY . R. (1918), 26 was high ly improper.—JacoB & Co. v 


Jogal profersion ; &, unless in a case eas 
of manifest wrong, there should be no - it. 0.--AUB. 
interference with the society’s exercise 


RasH Benakt Grose (1920), I. L. R. 
47 Calc. 828.—IND. 





of ita statutory powors.- -HALi vt. BALL a a 
(1923), 54 O;. L. i 147.— CAN, Panes S, rae couplet te aia SECT. 5, SUB-SECT. 7.—C. (b) i. 
Fo IR.”’ at the end af this case nett l 
_ SECT. 1, SUB-SECT, 2,—A. read “SIERRA LEONE Voule prone” tadnimled= Pane 
Ae 1905), S.C. 2281 ” rend sb. for conrution for perjury in Gipend wireanl without teat. NL 
es a ne PS iui Bate Kngland—-Disbarment in England— 
ioos 7. 221. How far bindi Ind i}— MONE CRhaUDH NATH 
11 lil, —— Without eramination— Held: (1) the lose of tho privilege of DAGA (1922), IL. RT Pat, 480.— 
Managing clerk ta solicitor.j}—- In Law being & barrister In England, though IN 
Practitioners Act, 1908, 8. 5, the words the only qualification for admission $00 iv. .}—A settlement within 


** managing clerk to a solr."’ must be India ax an advocate, did not neros- the app parent general BuO « of 


taken in the strict sense to mean one ere nea ebarment in the righ aan apy re 
uspension for one year orde 


who has control & supervision of other 


SSE nde Pda ke —B.N. yr 


at, Dutr 
clerks in the asolr.’s an ere die tn this ouse.— He AN ADVOCATE (1933), Co. “0a, t L. Rob 61 1 Gale. *385.— IND. 


CHALMERS, [1918] N. Z. 
N.Z. 
15 ila. 








-}~—The cot. will not 


I. L. R. 46 Mad. 903.—IND. 


grant mandamua to oompol Benohers SECT. 6, SUB-SECT. 2. ct., & not assented to by his client, ts 
of a Law Society to admit an individual’ sd. ‘‘ Normal” feea—Fees in big & only ‘bi binding upon the blient if it Ie 


as Member with a view to his qualifying dificull cases. eld : 
himself to be called to the Bar.—He eek fees ae practising law-agen 


both are just ed Pyar 4 authorised or subsequent! 
ratified 


the client or by his agen 


Hace. & Law Socrery hid British finda sufficient in order to odin authorised in that behalf.—AsSK4aRAU 


on (1082), 31 B Cc. R. 75.— the services of competent 


~ oases of a similar 


counsel in CHOUTMAL EKaat INDIAN Ry. Ca 
Acar FE (1925), I. L. R. 53 Calc. 386.—-IND. 


324. 
826. 
$31. 
335. 


for deft. consented to judgment against his 
client for part only of the claim, pie abandon- 
ing the balance. Without the knowledge of 
counsel on either side, or of the solrs. for 
pitf., deft. had given instructions to her solrs. 
that the case wae not to be settled. Upon an 


application made before the ju ent was 
drawn up :—Held : the case must be restored 
to the list for —s D v. ROBIN- 


‘ HEPHER 
SON, [1919] 1 K. B. 474; 88 L. J. K. B. 878; 
120 L. T. 492; 35 T. L. R. 220, 0. A. 
Add. Annotation :—Distd. Shepherd v. Robin- 
son, (1919) 1 K. B. 474. 
Add. Annotation :—Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 
Add. Annotation :—Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 


Add. Annotation :—Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 


356a. Whether binding at second trial.|—A man 


was employed by a railway co. to sweep their 
yard & goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
clear of them when trucks were being run 
over them. On June 10, 1918, a capstan 
man in the rig oa of defts, gave notice to 
the man that he was going to run trucks 
into the yard, which notice the man acknow- 
ledged. The first truck was sent in, & the 
capstan man stated that he saw the man 
appiy the brake to it, which was not a part 
oO duty, & then leave the yard. A second 
truck was then sent down on another line, 
& shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1906 (c. 58), an 
admission was made by counsel at the 
trial that ‘‘ deceased was crushed betwcen 
two waggons & sustained abdominal injury 
from which he died.’’ <A new trial having 
been ordered :—Held: the above admission 
was not to be binding at the second trial.— 


Vol. 11.—Barristers. Cases 323a-—467. 


their knowledge which bears one way or the 
other upon the matters under debate, irre- 
spectively of whether or not the particular 
authority assists the case of the party who is 
aware of it. It is likewise the duty of those 
who instruct counsel, if they are aware of 
any such authority, to bring it to the atten- 
tion of counsel, in order that they in 
turn may bring it to the attention of the 
House.—GLEBE SUGAR REFINING Co., Lin. v. 

REENOCK Port & HArsours TRUSTEES, 
[1921]}2 A. 0.66; 1251. 7.578; 87 T. L. R. 
436; 65 Sol. Jo. 551, H. L. 


383b. Duty to disclose adultery of petitioner in 


suit for dissolution of marriage.|—Where a 
petitioner has cominitted adultery it is the 
duty of his counsel & solr. to disclose the 
fact to the ct. if they are aware of it.— 
ABRAHAM v. ABRAHAM & HAanpina (1919), 
Gy L. T. 672; 35 T. L. R. 371; 63 Sol. Jo. 
Disclosure of petitioner’s adultery in suits 
for dissolution of marriage generally, sce 
HUSBAND & WIFE. 


389a. —— ———.!|—On the trial of an action for 


eee 


damages for personal injuries alleged to have 
been caused by negligence, the practice is, 
where deft. is insured against liability, not 
to inform the jury of that fact..—ASskEW v. 
GRIMMER (1927), 43 T. L. R. 354. 


, 408a. —— ——.]—Practicr Norte, [1920] W. N. 


421, Add. Annotations :-- Mentd. Sage v. Hicholz, 


421a. 


446. 


DAWSON v. Great CENTRAT, Ry. Oo. (1919), | 


88 L. J. K. B. 1177; 121 J. T. 2683; 12 


B. W. C. O. 163, O. A. 


875, Add. Annotation :—Mentd. Eastern Shipping» 


881. Add. Annotation :—Mentd. R. v. Minister of 453. 


Co. v. Quah Beng Kee, [1924] A. ©. 177. 


Labour, [1924] 2 K. B. 210. 


882. Add. Annotation :—Mentd. Rhondda’s Claim, ! 


{1922] 2 A. C. 339. 


388a, Duty to assist court—By citing all relevant | 


SECT. 5, SUB-SECT. 7.—C. (b) iv. 


authorities.|—Upon the hearing of an appeal 465. 


in the House of Lords, it is the duty of 


counsel to bring to the attention of the House 467. 


any authority, statutory or other, within | 


for breach of contract, certain adunis- 
sions were made rtd counsel for both 
© 


[1919]2 K.B.171 ; Valentine v. Hyde, (1919) 
2 Ch. 129; The Ruapehu (1926), 186 L. T. 
116; Hardie & Lane v. Chilton (1927), 96 
LJ. WK. BB. O80, 

-}—Tho Llouse of Lords has a 
prior claim to the attendance of counsel over 
other cts., & before absenting himself counsel 
ought to have made an application for leave 
to be absent. Annam 8.8. Oo. v. WRSTVILLE 
SHIPPING Oo. (1923), 
Sol. Jo. 535, TL. '. 
Add. Annotations :—Mentd. The Christel 
Vinnen, [1924] P. 61; Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. O. 522; Reed v. Page & East (1926), 42 
tT. 1. R. 744, 

Add. Annotations :—Refd. Banbury v. Bank 
of Montreal, [1018] A. C. 626; Wilson v. 
United Counties Bank, (1920) A. C. 102. 
Mentd. Yorke v. Yorkshire Insce. [1918] 1 
K, B. 662 ; Yorkshire Insce. v. Craine, [1922] 
2A. O. 641. 

Add. Annotation: -Consd. De Freville vv. 
Pill (1927), 48 T. i. RR. 431, 

Add. Annotation :-~Mentd. Kvans v. Heath- 
cote, {1918} 1 K. B. 418. 








as reported in 67 


ct. for the fair & honest conduct of tho 
case. They are not mere agents of 


$34 il. --—.}—Where the acne arties & put in at the trial by consent: the man who pays them, but are 
A the wrt Gt ltt ok weit ei eld : vaett. was boun by the acting in the administration of Justice. 
tion under a misapprehension con- S®‘m@issions made by counsel on his Jie DIVARKA PRravaD MituaL (1923), 
sented to the other party being granted behalf.—-DomInion Art Co., Lrp. v. I. L. hk. 46 All. 12}.~-IND, 
the letters :—Held ii such’ consent MURPHY (1993), 54 0. L. HR. 332.— gf. May criticise questions eudmitted 
was given without instructions the CAN. ty jury-- Aur asking for direction 
client might withdraw the consent at SECT. 6, SUB-SECT. 1. & culling no evuence. Bi : 
any time r to the actual issue of 883 i. Should not make ecan- ena Coren., (1920} 2 1. R. 126, 
ieee ‘Son (825) ios a han Bo hea dalous charges.}—Members of the legal °"*" : 
IND eae Rie AM ‘ ~~ profession are under no duty to their SECT. 6, SUB-SECT. 5. 


i, —~——.}—In an action for damages 


cients to make 
oharges against 


SECT. 5, 8SUB-SECT. 10. opposite 
wish. 


ve & scandalous 
ther jud 
parties on their client’s mere 
They are responsible 


429 ii. ——.J—Re DIvaARKA 
a Mirna, No. 388 1., ante— 


or the 


to the 


Cases 2—49, 


2. 


17. 


18. 
20. 
21. 


22. 


22a. 


-fnnotation 


sidd. Annotation : 


ENGLISH AND Empme Diarest SUPPLEMENT. 


BASTARDY. 
Part |1—The Presumption of Legitimacy. 


Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
[1925] P. 107. 

Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Farman v. Farman 
(1924), 40 T. L. R. 823. 

Add. Annotations :—Consd. Mart v. Mart, 
[1926] P. 24. Mentd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Mentd. Brown v. Leech 
(1924), 88 J. P. 208. 

Add. Annotation :— Mentd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Mentd. Jte Wright, Hegan 
v. Bloor, [1920] 1 Ch. 108. 

Add. Annotation :—Refd. Gaskill v. Gaskill, 
[1921] P. 425. 

Add. Annotations :—-Refd. Gaskill v. 
J1921] P. 4256; Russell v». Russell, 
A. C. 687. 

Add. Annotations :— Apld. Warren v. Warren, 
[1925] VP. 107. Refd. Russell v. Russell, 
[1924] A. C. 687. 


Gaskill, 
[1924 J 


Mentd. Brown v. Leech 
(1924), 88 J. P. 208. 

Add. Annotation :—Refd. Andrews 7. Andrews 
& Chalmers (1924), 40 T. LL. 1. 878. 

Add. Annotations :— Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814; Pullen 
vr. Pullen & Holding (1920), 123 1. T. 203. 
Add. Annotations :—Consd. Russell v. Russell, 
J1024] A. ©. 6873 Mart v. Mart, (1026) P. 24. 
Refd. Andrews v. Andrews & Chalmers (10924), 

132 7... 400, 

—-— ——- -——.]— In the absence of evidence 
to the contrary the presumption of legitimacy 
docs not arise in the case of a child born to a 
resp. more than nine months after she has 
obtained, under Summary — Jurisdiction 
Married Women’s Act, 1895 (c. 39), an order 
that she be no Jonger bound to cohabit with 
petitioner.- ANDREWS v. ANDREWS & CHAL- 
Mtns, [1924] PP. 2553 038 LT. PP. 138753 132 
1. TT. 400; 40 TT. 1. BR. 878. 

Refd. Mart vr. Mart, [1926) P. 24. 


22b. Deed of separation—Presumption of non- 


Iv 
of wedlock within Children of Un- 
married Parents Act, 
8. 13, & the 


his own ovidence & that of his wite S > 
that they had in fact no intercourse Mad. &a: 53 sake oe 
at such time as would make ) his 4 SRS: 


parentage possible.— Re DUCKWORTH 
Es (1924), 655 O. lL. R. 27% 


qT vi. Goya 
woniwen.J—Where a Hinde woman was 
married to S. in Oct. 1903, was divareced 
by him in Juno 1904, marricd T. 


access.|-—The legal presumption of access, & 
of the legitimacy of a child born during 
Tharriage, is rebutted by its conc eption during 
a& period when the spouses are living apart 
under a deed of separation. 
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Sa Del = Rept. 


‘* born aut 


W2t (ce. 54), 
husband may show by 


1 
adulicress. } Re 


Vife dirorced 





in 


For this pur- | 
pose a deed of separation has the same effect | 





24a. 


25. 


35. 


36. 


40. 


42. 


43. 


as an order under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), that the 
wife shall not be bound to cohabit with her 
husband, or a judicial separation. pea 
MART, [1926] Pp. 24; 95 L. J. P. : 134 
L. T. 446; 42 T. L. R. 253. 
——.J—ITAsLaAM v. CRON, OLIVANT’S CLAIM 
(1871), 19 W. R. 968. 
Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 Iu. T. 115; Farman v. Farman 
(1924), 40 T. L. R. 823. 

v. Russell, 


Add. Annotation :—~Refd. Russel] 
[1924] A. C. 687. 

Add. Annotations :— Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
[1925] P. 107. 

Add. Annotations :—Apld. Best v. Best & 
McKinley, [1920] P. 75; Re Stollery, Weir v. 
Treasury Solicitor, [1926] Ch. 284. 

Add. Annotations :—Mentd. Brown v. Leech 
(1924), 88 J. P. 208; Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotations :—Consd. Gaskill v. Gaskill 
(1921), 126 L. T. 115. Mentd. Farman v. 
Farman (1924), 40 T. Iu. R. 823. 
Add. Annotation :-— Retd. Gaskill v. 
[1921] P. 425 


adie 


Gaskill, 


—.J—When adultery is to 
be inferred solely from the length of gestation 
of vw child in utero, & evidence adverse to the 
wife, ifs mother, as regards her conduct, is 
absent, the same considerations apply as in 
w case of legitimacy & the presumption 
thereof. In such a case the evidence to 
negative lawful access as the cause of pregs- 
nancy must be strong, distinct. satisfactory, 
& conclusive, & must not consist of a mere 
balance of probability. Hf on medical evi- 
dence there is no distinct & inherent im- 
possibility of access by the husband which 
could account for the birth of a child, the 
wife cannot be found guilty of adultery.- 
GASKILL tv. GASKILL, [1921] P. 425; 90 
L. J.P. 339; 1261. T. 115; 38 T. L. R.1. 


Annotation -—Refd. Russell v. Russell, [1924] A. C. 687. 


44. 
46. 
49. 


ay 1904, & gavo birth te a son in 

1904 :—Jicld : 

proof that T. could not have had access 

to her at any time when the son could 

have been begotten, & the eon should 

be held to be the iguana oon 1h —_~ 
é 


there 


BROWN 


Add. Annotation :—Mentd. Russell v. Russell, 
[1924] A. C. 687. 
Add. Annotation: 
[1925] P. 107. 

Add. Annotations :—Apld. Gaskill v. Gaskill, 


—-Refd. Warren v. Warren, 


[1921} BP. 425. Refd. Russell v. Russell, 
[1924] A. C. 687. 


by the “t ’sar” (primary wife).’’— 
Knoo Hoo: Leone vt. Knoo HEANn 
KWHLE, [1026] A.C. 529; 95 L J. PLC. 
94: 130 ; ; 170.— STRAITS 
SETTLEMENTS. 
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was 


49 





49 iii. Tlliot intercourse with 
Even where re parumour.}- Ileld: evidence of pltf. 
& should not have been received to 


CAN 3), L. R. 873; 570. L. R. 297" 


Child ors Chinese resident in Straits 
Selliemenis ot oe. 


dary 
begarded legitimate & 
entitiza to inherit siually with children 


bastardise her child, & as there was no 
admissible evidence that the child was 
illogitimate, it must taken that 
ue *s husband was the aaah —-K1J Ko 

RACYZSKI ee des 67 D. lL. RR. 46; 
SI Oo. L. R. 225 AN. 


Sécon 


56. 
57. 
58. 


59. 
60. 


61 e 
63. 
64. 


65a. 


65b. 


65c. 


66. 


67. 
68. 


56 vii. 
aman & his wife, givon for the purpose 
of bastardising a 
wedlock, & at 4 tle consistent with 
lawful conception, in not raya ee — 
Re Brown & ARGUE, Lape? D. L. 
873; 57 O. L. R. 297.—CA 


56. sO. 
sued bis wife for divorce on the ground 
of adultery, which she denied. The 


Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren »v. Warren, 
[1925] P. 107. 


Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 


Add. Annotation :—Refd. Russell v. Russcll, 
[1924] A. C. 687. 


Add. ieee -—Consd. Russell v. Russell, 
(1924] A. C. 687. Distd. Holland v. Holland, 
[1925] P. 101. Refd. Warren v. Warren, 
{1925] P. 107. 


Add. Annotation : 
[1925] P. 107. 
Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687. Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

Add. Annotation :—Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

Add. Annotation :—Consd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 

— —— ——.]—Resp., A. lh, a married 
woman, living at all material times in London - 
apart from her husband. preferred a complaint 
against applt. alleging that he was the father 
of her bastard child. Evidence was given by 
two independent, witnesses that at all material 
times one F. L., was living in Cardiff. Resp. 
alone identified F. L. as her husband :— Held: 
apart from resp.’s identification, there was 
no evidence of non-access by the husband, & 
since Russell v. Russell, No. 70a, post, such 
evidence could not be given ae the wile. - 





Warren v. Warren, 





70. 


70a. 


| Annotations : -—Apld. Brown v. Leech (1924 ) o4L. J. 
Distd. \ 
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(1924] A. C. 687. Mentd. Hensley v. Hensley 
& Nevin (1920), 122 L. T. 814. 
Add. Annotations :—Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814; Gaskill 
v. Gaskill, [1921] P. 425. 
-|—The rule of law that 
neither a husband nor a wife is permitted to 
give evidence of non-intercourse after mar- 
riage to bastardise a child born in wedlock 
applies to proceedings instituted in conse- 
quence of adultery, & is not aflected by the 
above sect., which makes the parties to such 
proceedings, & the husbands & wives of such 
arties, eS Pais rar aia a ar v. 
USSELL, [1924] A. C. 687; 93 L. J. 1’. 975 











K. B. 
Counsd. Farman v. Farman (1921), 40 'T. L. R. 8233. 
Y Coil. Mart v. 


Warren o. Warren, [1925) P. 107. 


Mart, (1926; BP. a4. oer Andrews v. Andrews & Chalmers 


(1924), 132 L. T. 


Holland v. Hollaud, (1925) P 101; 


oan) Atkins iLuaos, 1385 L. T. 45; Sows. & PP. (1927), 


| 71. 
72. 
73. 


78a. 


Ei v. LEECH (1924), OL LL. J. Is. B. 48; 
24. T. 205; 88 J. P. 208; 41 T.. 13. Tt: 
ap. D.C. 


—— Child still-born.|—The rule 
laid down by the House of Lords in /tussell 
uv. fruasell, No. 70a, post, that evidence of 
non-access by the husband or wife cannot be 
admitted where the result may be to bast ard- 
ise a child, does not melude a still-born child. 
-- HOLLAND ev. HOLLAND, [1925] P. 101; 91 
lJ. P. 64; 133 LT. 3183 47 TT... 18). 


—~aem 





— —— ——.J]—A wile’s admission that 


she had committed adultery, even if accom- 
panied by a statement of her belief that a 
child subsequently born, was the result of 
the adultery, cannot bastardise the child 
without evidence of the non-access of the 
husband. ‘The confession of the wife, there- 
fore, that she had committed adultery is 
admissible as evidence in a suit tor divorce 
so long as she does not assert that the husband 
could have had no access at the time of concep- 
tion.— WARREN v. WARREN, [1925] BP. 107; 
94 LL. J. P. 68; 133 L. TT. 352; 41 T L. R. 
599; 69 Sol. Jo. 725. 

Add. Annotation :—Consd. Russcll v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Refd. Russell v. Russell, 
[1921] A. C. 687. 

Add. Annotations :—Refd. Iussel] v. Russell. 
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.]—The evidonce of 9 Which 


was not the father. 








child born during 


was iuadmiseible ; 








oe husband 


evidence of non-access, 
boen registered by the wife, who gave 
the name of a man other than her 
husband as its father :-—eld : 
hushand’s evidence as to non-access 
(2) the reyvistration 
of the child’s birth by the wife did not 
throw the onus upon her of proving 


75. 
76. 
| 79. 
80. 
81. 


82. 


83. 


85. 
96. 


wife had given bith to 8 
the husband alleged that’ ho 
The husband gave 
The birth had 


10m 


HR. 62. 
Evidence in matrimonial suits generally, sce 


Add. Annotations : ~-Consd. Russell v. Russell, 
11924] A. C. 687; Mart vo. Mart, [1026] BP. 24. 
Retd. Andrews v. Andrews & Chalmers (1924), 


182 Ll. T. 400. 

Add. Annotation: Refd. Brown c. Leech 
(1921), $8 J. BP. 208. 

Add. Annotation: Refd. Ruascll uv. Russell, 


[1924] A. GC. 687. 

ces ———.}] ~Although, as decided in 
Russell ve Russell, No. TO... ante, neither 
husband nor wife can give evidence of non- 
aceess, With a view of showing that a child 
born in wedlock was not a child of the 
marriage, yeb the fact of non-access can be 
proved by evidence a@liunde., FARMAN v. 
PARMAN (1924), 40 T. da RR. 52: 
Add. Annotation :—-Mentd. Russell v. Russell, 
[1924] A. C. 687. 
Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687; Mart ». Mart, [1926) P. 24. 
Add. Annotation :—Mentd. Russell v. Russell, 
[1924] A. C. 687. 
Add. Annotattons :~ Consd. Russell v. Russell, 
(1924] A. C. 687; Mart v. Mart, [1026] P. 24. 
Add. Annotations :—Mentd. Hicnsley v. Hens- 
ley & Nevin (1920), 122 L. T. 814; Gaskill 
v. Gaskil], [1921] P. 425. 
Add. Annotations :—Mentd. ITensley v. Hens- 





ley & Nevin (1920), 122 L. T. 814; Pullen 
v. Pullen & Holding (1920), 125 L. T. 
203. 


:—Refd. Tolland v. Hol- 
101; Warren v. Warren, 
Mentd. Russell v. Jiussell, 


Add. Annotations 
land, [1925] P. 
[1925] P. 107. 
[1924] A. C. 687. 
Add. Annotation: Consd. fte Stollery, Weir 
v. Treasury Solicitor (1026), 14 L. TP. 430, 
Add. Citation :—previous procecdings (1863) 
2 Sw. & Tr. 465. 

of {hat the emld was not an aduttring 
child, but the onus of proof remained 
upon the hushand.-- SURMON vo. Suk- 
MON, [1926] App. D 47.—8. AF. 

56 ix. - --+.J~— Kvidence of 
adultery does not bastardise issne, 
unless it amounts to evidence of non- 
access by the husband at about the 
thane when the child might have been 
begotten. JV eEe ” JUSTICI, * 

b. A. S. LK. 278.-—-AUS. 


child, 


(1) the 


Cases 111-—207. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part Il——Mode of Determining Question of Legitimacy. 


111, 


114. 


118, 


120. 


121. 


For ‘“‘ a person who has no interest in opposing 
a petition will not be cited,’”’ read ‘‘ a person 
not cited, who has no real interest in opposing 
a petition for a declaration of legitimacy, will 
not be allowed to intervene.’’ 


Add. Citation :—1 New Rep. 107, 378. 


Add. Annotations :—Mentd. Young vw. Grier- 
son, Oldham (1924), 41 R. P. C. 648; R. v. 
or tara Ka p. Wilkinson (1926), 90 J. P. 


Add. Annotations :—Mentd. Re Letters Patent 
No. 189207, He Carbonit Akt., [1924] 2 Ch. 53; 
M = Oe aa Ez p. Wilkinson (1926), 90 
Add. Annotations :—Mentd. A.-G. v. Cory, 
Kennard v. Cory (1919), 88 L. J. Ch. 410; 
Compania Martiartu v. Royal 
Assce. Corpn. (1923), 092 L. J. K. B. 
Re Clayton’s Petn. (1927), 43 T. L. R. 689. 
Add. Annotations :—Apld. Rutter v. Rutter, 
[1921] P. 136. Mentd. He Clayton’s Petn. 
(1027), 43 T, L. R. 659. 


129. Add. Annotations :—Mentd. Hensley v. Hens- 


132. 


157. 


161, 


PART IJ. SECT. 2, SUB-SECT. 1. 


ek. Jurisdiction of court.J— Held: 
Legitimacy 
(Imp.), giver the ct. jurisdiction to 
mmake a declaration of legitimacy upon 
a diroct aa a . purpose.— 


180a. Under Legitimacy Act, 


ley & Nevin (1920), 122 L. T. 814; Pullen 
v. Pullen & Holding (1920), 123 L. T. 203. 


130. Add. Annotation :—Mentd. Keyes v. Keyes & 


Gray, [1921] P. 204. 

1926 (c. 60)— 
Parties.|— Held: in a suit, to which only a 
husband & wife were parties, the ct. was not 
competent to find the facts necessary to make 
the child a legitimated child by virtue of 
the above Act.—BEDNALL v. BEDNALL & 
Survussawa, [1927] P. 225; 96L. J. P. 150; 
vr L. T. 632; 43 T. L. R. 599; 71 Bol. Jo. 

Ss, 


130b. ——— Petition on behalf of several persons— 


Procedure.|——Re CLAYTON’S PETITION (1927), 

43 'T. L. R. 659; 71 Sol. Jo. 548. 

Hearing — Whether in camera.) — A 
etition filed under the above Act for the 
egitimation of a person who was born 

illegitimate, but whose parents were married 

subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a hearing 

in camerd.—GREENWAY v. A.-G. (1927), 44 

T. L. R. 124; 71 Sol. Jo. 882. 





Part Ill——Legitimation by Subsequent Marriage. 


Add. Annotations :—Mentd. Oasdagli v. Cas- 
dagli, [1919] A. C. 145; Eustace v. Kustace, 
[1924] P. 45; Re Annesley, Davidson v. 


Annesley, [1926] Ch. 692; A.-G for Alberta 
uv. Cook, [1926] A. C. 444. 


1538. Add. Annotation :—Mentd. R. v 


Coreen 
Ex p. Wilkinson (1926), 90 J. P. 191. 


Part 1V—Legal Position of Bastard. 


Add. Annotation :— Consd. He Phillips, Re 
le ee Charter v. Ferguson, [1919] 1 Ch. 
28, 


dagli, [1919] A. C. 145; Kustace v. Eustace, 
[1924] P. 46; ke Annesley, Davidson ov. 


Annesicy, [1926] Ch. 692; A.-G. for Alberta 195. Add. Annotation :—Mentd. 


v. Cook, [1026] A. O. 444. 


| 162. Add. <Arnotation :—Mentd. Re 


| 168. Add. Annolation :—Mentd. R. 
Add. Annotations :—Mentd. Casdagli v. Cas- 


Annepley, 
Davidson v. Annesley, [1926] Ch. 692. 

v. A.-G. of 
British Columbia, [1924] A. C. 218. 


183. Add. Annotation :—Mentd. Boyce v. Was- 


brough, [1922] 1 A. C. 425, 


Re Dawson. 
Swainson v. Dawson, [1919] 1 Ch. 102. 


Part V.—Rights and Liabilities towards the Bastard. 


204a. S. 2. Ex p. EMLRson (1895), 11 T. L. R. | 207. Add. Annotation :—Mentd. Secretary of State 


218, D.C. 


—Held > does not 


Declaration Act, 1858 
tL OM ion ao. =clte CONNOR, (LS 


PART IV. SECT. 1. 
1641. Nullus filiue—Ezatent of rule.) —_——. 
revailin act. ofeq. WALTER vw. CULBERTAON, [1921] 8S. C. 
9J11. R. 361.—IR. SCOT. 


PART IV. SECT. 2, SUB-SECT. 2.— 
A. (b). 


i 


for Home Affairs v. O’Brien, [1923] A. OC. 608. 


—He GavaGAN, [1922] 11. R. 148.—IR. 
205 via. 








Ree 


205 ixa. -——-—- _ —-—-—— -j}— 
Held: a parent should not be deprived 








Re G., (1922) 1. W ‘ ; 63 . of the custody of an infant unless it is 

D. L. R. 365; 17 Alta. L. R. 473.— nar apreh ; Jikegh sheds Loe shown that the parent has abandoned 

CAN. aed per subsequens matrimonium. j— 3 rear it, had that ae pono yr 
. een such as to disentitle him to 

PART III. SECT. 1. rite AA Pie CAN, L. R. 1177; 56 oustody, or that he has allowed it to 


sl. Subacquent marriage of parents in 
Ravland= Ce teil in 


Oh 


arto—Ontaria Legilimatwn Act, 1921 


acquiring dom 
108 §. Father's 


b 
PART V. SECT. 1. that 
t to custod . 
¥ “ ta. 

an 


be brought up by another on at 

rson’s expense he pf: [1932] 

V. R. 853; 68 D. L. R. 480; 17 
L. R. 493.—-CAN 


(c 53) }—W. was born out of wedlock Father maintaining child.}—Held : Al : 

in Kngland ; his parents subsequently 2 Vict. oc. 56, sa. imposed am. ‘‘ Neglected child **— Whoits.}— 
married In England; & W, went to obligation on the father to support & An illegitimate child whose mother is 
Ontario when twenty-four years of maintain an infant illegitimate son, unable to maintain it is a “ ected 
age, & acquired a domicilin Ontario :—~ whieh obligation the father was w. child ** within Children’s Protection Act. 
(19861.3 De eR SGT e 86 O LE, bo thatthe Giiled until prevented § (Ontario), although cared & provided 

es e ry b . PY eo mo rt, oe a er waa m or (ee be e 

GAN. facie entitled to the oustody of the child. 0. he R. 46, ° 


170 


241a. 


262a. 


278a. Soe coer 


227 ii. 
of the father of a legitimate child, if be 
has not. waived or forfeited his right 
by conduct, the ot. will alow his wishes 


child even after his death, 
case of the mother of an 
child, will only do so eo long asa she is 
living, & the obl 


nullify or negative the application of 
any rule of law or practice compelling 
the ct. to yield to the wishes of a parent 
aa to the religion of a child, the ct. is 
bound solely 


ar P. BR. v, CLaypon (1859), 34 L. T. O. 


¢ 


226. Add. Annotation :—Mentd. Secretary of Sta 


a Home Affairs v. O’Brien, [1928] A. | 


Permanent maintenance.}] — (1) 
judgment recognising the right of an ill 
gitimate child to perpetual maintenan: 
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against the putative father & his estate, is 
contrary to public policy. ; 

(2) The right to a posthumous affiliation 
order is a cause of action unknown in England, 
—Re MACARTNEY, MACFARLANE v. MACART- 
NBY, [1921] 1 Ch. 522; 90 L. J. Ch. 314; 
124 L. T. 658; 65 Sol. Jo. 435. 


4 Se eee Mentd. Beatty v. Beatty, [1924] i 
251. Add. Annotation :—Mentd. Scott v. Pattison, 


[1923] 2 K. B. 723. 


Part VI.—Affiliation Proceedings and Kindred Proceedings 
under Colonial Statutes. 


259. Add. Annotations :—Distd. Boyce v. Cox, 


[1922] 1 K. B. 149. Mentd. Grocock v. 
Grocock, [1920] 1 K. B. 1. 


262. Add. Annotation :—Distd. Boyce v. Cox, 


[1922] 1 K. B. 149. 


Under separation order.}—An 
unmarried woman was delivered of a child. 
The putative father made payments for its 
maintenance within twelve months. Subse- 
quently the mother married another man, who 
maintained the illegitimate child till the 
mother obtained a separation order on the 
ground of his cruelty. No provision was 
made in the order for maintenance of the 
illegitimate child :—AHeld: the mother was 
a& “single woman ”’ within 1872 Act, s. 3, the 
effect of a separation order being to confer 
on her the status of a feme sole.—BOYCE v. 
Cox, [1922] 1 K. B. 149; 91 L. J. K. B. 122; 
126 L. T. 254; 85 J.P. 270; 38 T. LL RR. 
51; 66 Sol. Jo. 142; 20 L. G. R. 686; 27 
Cox, C. C. 139, D. C. 








268. Annotations :— For “ ht. v. Suffolk JJ. (1884), 


12 J. P. 426” read “ KR. v. Suffolk JJ. (1848), 
12 J. P. 426.” 

Add. Annotations :—Retd. Brown v. Leech 
(1924), 88 J. P. 208. Mentd. Russell v. 
Russell, [1924] A. C. 687. 


264. Add. Annotation :—Refd. Brown v. JT#ech 


(1924), 88 J. P. 208. 


267. Add. Citation :-—26 Cox, C. C. 129. 
274a. ——— After death of father.|;— Re MACARTNEY, 


MACFARLANE v. MACARTNEY, No. 241a, ante. 
-}—(1) A woman who was with 
child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in which the woman 
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-}—In the case 











ligion to control the faith of the 
ut, in the 
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tion to support the 
facts 


remains. ere apecial 


caine into o 


of Unmarried 

(4Ua.) applicable. 

PART V.SECT, 4. 
Ohad born before ' CAN. 


1 W. W. R. 1019; 
affg. [1925] 1 W. W. R. 5 


280. 
285. 
293. 


of Unmarried 
1921 (Ont ) (c. 54).}—Held: the father 
is not liable to be 


pronecutod.—It. v. 
O'DONNELL (1933), 38 Can. Crim. Cas. 
94.——CAN. 


PART VI. SECT. 1. 

sn. Birth before passing of Children 
of Unmarried Paremts Act, 1923 (c. 50) 
( Alta.). }~-The above Act applies 
its conditions are complied with, wo a 
child born before the Act was passed or 
ration.—ANDERT 
SEROKA, Ee }2D. L. R. 488 ; 

Ww. W 1 : ale L. R. 160 


welfare of eg bila = By 
e Cc oc OR, Ps 


Iberia 
Parents Act, 1923 (c. 


}—-Moun 
HAM, i925) 2D. L. R 
1 W. W. R. 11138; 


Parents <Act, 


RO 
' 60¢; (1925) 
21 Alta. L. kK. 75.— 


usually resided. The woman went home to 
be confined, & fourteen days after the birth 
of her child she went back to her sister & 
stayed with her for a month. Light days 
after the commencement of this visit the 
woman applied to a justice of the peace 
acting for the petty sessional division of the 
place wherc her sister resided for a summons 
against tho man alleged by her to be the 
father of her child :—eld: the woman 
resided in that petty sessional division within 
1872 Act, s. 3, 80 as to give the Justices of 
that petty sessional division jurisdiction to 
make an affiliation order against the putative 
father, as that sect. did not require that the 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the pluce where the woman usually or 
permanently resided. 

(2) Where an affiliation ordcr has been 
made which is not appealed against, or where 
there has been au appeal to quarter sessions 
against the order & the appcal has been dis- 
missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justiccs have 
no jurisdiction tc enter into any inquiry as 
to the validity of the original order.— Tt. v. 
LANCASHIRE JJ., Wap. Tykin, (1925) 1 K.. 
200 + 941.75. K. B. 331 4 132 L. TP. 382 4 89 
J.P.17; 41 To... R. 103; 69 Sol. Jo. 194 ; 
23 L. G. R. 32; 27 Cox, C. C. 711, D.C. 
Add. Annotation :—Refd. lt. v. Lancashire 
JJ., Ma p. Tyrer (1924), 88 J. P. Jo. 701. 
Add. Annotation :-—Refd. Kenney v. Kenney 
(1925), 133 L. 'T. 400. 

Add. Annotation : — Apld. 
Letheren, [1919] 2 K. B. 262. 


PART VI. SECT. 2. 

st. Who may lay complaint—Chil- 
dren of Unmarmed larents ict, 1923, 
(c, 50) (dlia.).1-—The deputy A -d. ol 

berta may authorise another person 
to act for the Superintendent of Neg- 
lected & Dependent Children in laying 
a complaint under the above Act. 
Such authorisation may be sufflerently 
given by telegram. —MuNko v, Liisp- 
HAM, [1945] 2 D. L. KR. G04; [1925] 
1 W. W. RR. 1d18; 21 Alte L. XH. 
75.—CAN. 

ai. -— ——-.]}—Whero the affi- 
davit filed by the mother stated that 
deft. was the father of the child, not 
‘* roally the father’? ag required by 
ren Children of Unmurried Parents Act, 
560) 8. 26 :—Held the omission of the 
word ‘ really ’’ was fatal, & the action 
should be dinmissed.—LANOASTRR . 
Peary (No. 2) (1924), 33 B.C. XR. 


Will:ams—sop 


where 


‘ON 8. 
[1925] 
—CAN. ° 
—~ Child 


”. LEED = 


Cases 306a—367a. 


306a. S. P. DELOMBRE v. FoUQUAULT (1909), 44 


318. 
321. 
B22. 
323. 


325a. 


334. Add. Annotution :---Retd. Kenney vr. 


345. 


L. Jo. 263. 


Add. Annotation :—Refd. Thomas v. Jones, 
[1920] 2 K. B. 399. 


Add. Annotation :—Refd. Thomas v. Jones, 
[1920] 2 K. B. 399. 


Add. Annotation :—Generally, Refd. Thomas 
v. Jones, [1021] 1 K. B. 22. 


Add. Annolation :—-Consd. Thomas v. Jones, 
(1921) 1 K. B. 22. 


-]—Applt. was charged on 
complaint preferred by resp. with being the 
father of » bastard child of resp. Applt..was 
a farmer & a bachelor. Resp. was his house- 
keeper. On the morning of the birth when 
resp. was in labour, applt., who had no other 
female servant, lit a fire for her & took her 
some tea & brandy. He also sent for the 
doctor. After the birth he allowed her & the 
child to remain for five weeks & two days, 
until June 17, in his house. There was no 
evidence whether she was sufficiently re- 
covered to have left at an earlier date. 
Applt. admitted that during those five weeks 
& two days he never asked resp. who was the 
father of her child. Resp. in her evidence 
said that during that time, though she did 
not fix the date except that it was before 
June 16, she asked applt. what he was going 
to do about the child, & he said that there 
was nothing for him to do but to pay. After 
resp. had left his house she wrote him a 
letter charging him with being the father of 
the child, & asking him if he meant. to pay 
Jor its maintenance. To that Ietter he made 
no reply :—Held: the above facts did not 
aflord any evidence corroborating the evi- 
dence of resp. in some material particular, 
as required by 1872 Act, 8s. 4.—THOMAS ». 
Jonis, [1921] 1 K. BB. 22; 90 L, J. K. 2B. 





 enmiientineseeene’ 





49; 124 J. T.17% 3 85.0. P2883 386T. LR. | 


872, C. A. 


(1925), 133 L. I. 400. 
Add. Citation :- 2 Ja Mo & VP. 130. 


366a. Variation of order— Adjudication of paternity 


317 xia. Add ‘‘ 
Mey wo. Warr, 22 
317 xiia. - - 
tsolated instance of 
prosence of a third person A a slate- 
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—‘‘ Fresh evidence.’’]}—On the application 
of resp., justices made an order adjudging 
that applt. was the father of her illegitimate 
child, & ordered him to make her a periodical 
payment. On a subsequent application by 
applt. under Criminal Justice Administration 
Act, 1914 (c. 58), s. 30 (3), to revoke the 
whole order, he tendered fresh evidence, 
which went only to show that he was not the 
father of the child. The justices refused to 
hear it, holding that they had no power to 
deal with that part of the order which 
adjudged the paternity:—Held: (1) the 
justices were right; (2) (Avory & SHEAR- 
MAN, JJ.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since the original hearing, or had 
come to the knowledge of applt. since the 
hearing, that evidence was not “fresh 
evidence ”’ within sect. 30 (3),—-COLCHESTER 
v. PEcK, [1926] 2 K. B. 366; 95 L. J. K. B. 
10388; 1385 L. T. 32; 90 J. P. 130; 42 
T. L. R. 535 ; 28 Cox, C. C. 225, D.C. 


Annotation :—As to (1) Folld. R. v. Copestake, Ez p. Wilkin- 
80n (1926), 90 J. P. 191. 


366b. 


367. 


Kenney 367a. 


t. Moons (1926), 37 B.C. AR. 86.— CAN, 


Where rebance is placed upon oppor- 
of intercourse, 
must be supplemented by evidence of 
eireumstances which lead to the in- 
ference that it was probable that ad- 


that evidence 


-J}—(1) Criminal Justice Adminis- 
tration Act, 1914 (c. 38), s. 30 (3), while 
empowering justices to deal generally with an 
existing bastardy order, docs not enable them 
to revoke that. part of the order which con- 
sists of the adjudication of paternity. 

(2) **Kresh evidence’’ must be of such a 
character that not merely is it relevant, but 
of such importance that it would have affect ed 
the judgment of any one if they had had the 
opportunit y of hearing 1t at the original hear- 
ing of the case.—R. v. COPESTAKE, va p. 
WILKINSON, [1927] 1 K. B. 468; 96L.3.K.B. 
65; 136 L. T. 100; 90 J.P. 1913 24 1. GR. 
562, C. A. 

Add. Annotations :—Refd. Grocock v. Gro- 


cock, [1920] 1 K. B. 1. Mentd. Jones 
Jones, [1924] P. 203. 


Justices’ discretion.]— Under 1872 
Act, s. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
payment of arrears due under an affiliation 
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317 xlixa. —-- --—- 
CLAIR t. RANKIN, [1921] S. C. 933 ; 
Se. L. RK. 624.—SCOT. 

PART VI. SECT. 5. 
g i. No evidence of means c& 


erpensces./—An order made under 
Children of Unmarried Parents Act, 


}~—N. 





a 





taxed with the paternity of the child 
that other men besides hin could be 
the father of it, do not amount to 
vorroboration under Infant Life Pro- 
tection Act, 1907, 8. 19, of the evidence 
of complamnant that) deft. was the 
father of her child.-- Frosr vr. ALLIEN 
(1919), 15 ‘Tas. L. RR. 12.—AUS. 


317 xxxili a. - - - -} In 
an action by Po against t. for by dise-in 


— —-— 


& medical eapenses A auliment tor her 


iNegitimate child, L. demied on onth 
YP.’s allogation of seduction : --Jicld - 
the corroborative evidenee in regard 
to seduction roqulred must be es idence 
aliunde which was inconsistent with 
doft.’8| | innocence.--DU  Pricssin or, 
LEVY (1925), 46 N. L. R 249—S. AF. 

317 xxxiii b, ——- -— --- --- .J—-AA 
denial of a conversation testified to 
by independent evidence :— f/eld : an 
implied admission which vested the 
evidence with a quality it did not. 
previously possess, & corruboration of 
the mother’s ovidence in a material 
particular.— PrITrmMan vt. BYRNE, (1926) 
8. A. Ss, ht. 16.—AUS. 


vantage would be taken of the oppor- 
tunity.— RIDLEY v. WHIpr (1916), 22 
Cc. L. R. 381.—-AUS. 

317 xlv b. - -}+- 
On the hearing of a complaint under 
liiegitimate Children’s Act, K.S.M., 
1013 (c. 92), the corroboration of the 
mother’s ovidence required to support 
a filiation order may be supplied, not 
by mere proof of opportunity of inter- 
course, but by such proof coupled with 
the fact that deft. denies circumstances 
with respect to it which are otherwise 
proved & innocent in themselvea & 
thereby gives to the proved oppor- 
tunity a different complexion. from 
what if would have borne had such 
fnlse statements not been made.— 
BARTLEY ¢. GALL, [1925] 3 D. L. R. 














A8h, (1925) 2 W. W. R. 669; 35 
Man. L. R. 200.——CAN. 
317 xlvec. —— --—— Failure 





of defendant to call evidence or give 
cridence himself.}—Held: deft.’s con- 
duct did not afford corroboration of 
pitf.’s case.—Fappes tv. M‘Nrisn, 
(1923) S. C. 443.-- SCOT. 


1923 (c. 50) (Alta.), fixing amounts to 
be paid by the putative father oct 
aside, where it was made without 
evidence being adduced us to his 
meaus, the expenses incurred by the 
mother, or the reepective abilities of 
the parents to provide for the child. 
—-ANDERTON v. SuROKA, [10925] 2 
D. L. R. 912; [1925] 2 W. W. R. 433 ; 
21 Alta. L. R. 362.—CAN. 

g ii. — — Fariation of order.j}—-Where 
the mother craved an increase because 
of the cost of living due to the war :-—~ 
Held: the amount of inlying expenses 
be unaltered, but decree granted for 
4s. 6d. por week, in name of aliment, 
permission being granted to deft. to 
apply to the ct. should a chango of 
circumstances arise.—FORBES vt. MAT- 
THRW, {1919] S. C. 242; 56 Se. L. R. 
137.—SCOT. 

ge iti. —— .J—The true criterion in 
Scotland is, not the rank or financial 
positon of the partivos, but the support 

¢yond want which must be accorded 
to an illegitimate child.—FRAsER v. 
CAMPBELL, {1927} S. C. 589.—SCOT. 


order, but he has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by law.—GRococK uv. 
Grocock, [1920] 1 K. B.1; 88 L. J. K. B. 
1068; 121 L. T. 466; 83 J. P. 185; 35 
T. L. R. 5609; 63 Sol. Jo. 627; 17 L. G. R. 
623 ; 26 Cox, C. C. 485, D. C. 


Annotation —Refd. Colchester v Peck, [1926] 2 K. B. 366. 


372. 


3728. 


375. 


379. 


384. 


403a. 


PART VI. SECT. 7, SUB-SECT. 2 


400 ii. 
tlkgahty in proceedings. |\—llegitiunate 
Children’s Act, R.8.S.1920(c.156),s. 10, 
gives the ct. power at the instance of a 
putative father to rescind or vary an 
order. 
certiorari may in the discretion of the 
superior ct. be refused, ——- DWYER t 
BuULBECK, [1923] 1 D. L. R. 597; 39 
Can. Crim. Cas. 162: 16 Sask. Tu. R. 
133 (1922) 3 W. W. Rh. 391.—CAN. 

ri. 
rescind order.) —The magistrate has no 
discretion to refuse to hear an applica- 
tion, but after hearing it he may refuse 
to rescind or vary his order. 
magistrate refuses to hear the applica- y 
tion, appct. is entitled to a prerogative pans under Children of 
writ of mandamus to compel him to do 


Add. Annotation :—Mentd. Marshall v. Mal- 
colm (1917), 87 L. J K. B. 491. 


Application for warrant—Jurisdiction 
of justices to question validity of affiliation 
order.|—R. v. LANCASHIRE JJ., Ex p. TYRER, 
No. 278a, ante. 


Add. Annotation :—Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 


Add. Annotations :—As to (1) Apld. Grocock v. 
Grocock, [1920] 1 K.B.1. Expld. Colchester 
v. Peck, [1926] 2 K. B. 366. 


Add. Citation :—sub nom. R. v. 
L. J. M. C. 147. 


New evidence.) — Complainant. in 
an affiliation summons was a married woman 
who was not living apart from her husband 
at the material date, & an order on the 
evidence & on his own admission was made 
against one M. After the time for appealing 
against this order had expired, the rule in the 
present case was obtained on an affidavit by 
complainant’s husband that he had cohabited 
with complainant at the matcrial date & 
could have been the father of the child :— 
Held: the question of access or non-access 
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He thus has a means of relief, & 


portant 








Refusal to vary or 


If the 


173 


403b. ——- 


| so. - Wi aiieey vw. HOWARD, [1923] 3 
DL. R 288; 2 W. W. R. 942 GOAN. 
y Grounds for altouwing appeal | 
—On appeal to a county ct. judge 
from an order of filiation made agamst 
deft. in a bustardy case by a stipendiary 
magistrate, the Judge, after rehearing 
the caso, disbelioved the evidence of the 
mother, who was contradicted in tm- 
particulars by 
vitoessos, & contradicted her evidence 
before the magistrate, as to the pater- 
nity of the child :—Held - 
from the county ct 
disinissed.— MULGRAVE 
(1925), 5s N. S. H. 105.—CAN. 


judge must be 
v (CLANCKY 


fi. - —— Aft what place. Th & com- 


arents Act, HR. 8. 1. C., 1924 (c. $4), 


Vol. I11.—Bastardy. Cases 367a—40Sb. 


was a question of fact for the justices, from 
which they were entitled to find that M. was 
the child’s father; the ct. would not, in 
support of a rule for a certiorari, rehear a case 
upon further evidence on a disputed question 
of fact, & perform the functions of quarter 
scssions, to which, owing to lapse of time, an 
appeal could not be made.—R. v. MARKHAM, 
Ez p. Marsy (1923), 67 Sol. Jo. 518. 
Sufficiency of corroboration.] — 
On a bastardy summons justices, having 
heard the evidence of the mother & such other 
evidence as was produced by her & other 
evidence tendered by the person alleged to 
be the father, made an order in these terms : 
“On hearing the complaint & the evidence 
of complainant & other evidence satisfactorily 
corroborating in a material particular her 
evidence & also the evidence tendered by 
deft., & being satisfied of the truth of the 
complaint, it is adjudged that deft. is the 
putative father of the child ’? :—-Held: the 
question whether the evidence of the mother 
was corroborated in some material particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices &, even if the other evidence did not 
corroborate the evidence of the mother, the 
justices bad acted within their jurisdiction, & 
a writ of cerhorart should not issue to quash 
their order.— Roo. LINCOLNSHIRE J., Hap. 
Brerr, [1926] 2 K.B. 1923 95 1. 3 KE B. 
827; 135 1. T. 1th; 90 J. PL. 14s 28 
Cor, (LC. 178, CL A. 








nN. 7 (1), “ the cause "of the complaint 
Within Summary Convietions Act, 
RS BoC. Wt (Ce. 294), » 77, Is the 
seduction & not the birth of the child ; 
& an appeal from the distnissal of the 
complaint is properly taken to the 
county et. nearest the place where the 
seduction  oceurred, IE LRGUUBON 0%. 
TAYLOR (1. CL), P1261 ob We. We. RR. 
203; 46 Can. Crim. Cus. 149.-—CAN, 


di. — + Under Tlie gitimate Children’s 
Act, RLS. S., 1920 (ce. 156).] An order 
made by a magistrate under er. 6 of the 
wbove Act may be vamed by him on 
the application of enther of the parties 
under #&. 9, & may be resemded or 
varicd by him on the application of the 
putative father under 6. 10. Wutharr- 
LEY v. HOwAPn, (190238 )3 D. Ta 2. 288; 
2W.W.R 912. CAN 


independent 


the appeal 


Unmarried 


Cases 4— 285 


ENGLISH AND EmMprIrrE Digest SUPPLEMENT. 


BANKRUPTCY AND. INSOLVENCY. 
Part 1—Bankruptcy Jurisdiction. 


4. Add. Annotations :—Refd. Re Lister, Ew p:. 
Bradford Overseers & Bradford n ,{1926] 
Oh. 149. Mentd. Victoria City v. Vancouver 
Island (Bp.), [1921] 2 A. O. 384; Wise v. 
Lanadell, [1921] 1 Ch. 420. 

Add. Annotation :—Mentd. R. v. Norman, 
{1924} 2 K. B. 815. 

Add. Annotation :—Mentd. R. v. Customs & 
Tixcise Comrs., 2a p. Pegler (1927), 96 L. J. 
K. B. 997, 

Add. Annotation Pr a Bowling v. Camp 
(1922), 128 L. T. 842 

Add. Annotation :—Mentd. A Moss, Ea p. 
Everitt (1923), 93 L. J, Ch. 9 


How pare Prior, Ea p. 
Prior, No. 1548a, post. 

Add. Annotations: — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Refd. Re 
Wigzell, Ex p. Hart, [1931] 2 K. B. 886; Re 
London County Oommercial Reinsurance 
Office, [1922] 2 Ch. 67; Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814; Re Wait, [1927] 1 Ch. 606. 


Add. Annotation :— Mentd. R. v. Customs & 
Kxcise Comrs., Ma p. Pegler (1927), 96 L. J. 
K. B. 997. 

Add. Annotation :—Mentd. Bickerdike v. 
Lucy, {1920} 1 K. B. 707. 


160a. .)—A surgeon dis ol pacaggee his 
own medicines :—Held a tra wit hin 
the bkpt. law. NICHOLSON v. COOPER (1858), 
311. T. O. 8. 18 


161. Add. Pees Anis :—!Mentd. vg Charters, Ex p. 
Trustoe, [1928] B. & C. R. 9 


168. Add. Annotation :—Mentd. Th Joannis Vatis 
(1921), 15 Asp. M. L. ©. 5 


197. Add. Annotation ay a vw. IL. R. 
Comrs. (1925), 42 T. L. R. 58. 


199. Add. Annotation :—Mentd. Victoria City v. 
Vancouver Island (Bp.), [1921] 2 A. C. 884. 


218a. S. P. R. v. CoLE (1698), 12 Mod. Rep. 243; 
is KRaym. 443; Holt, K. B. 360; 88 BK. R. 
Annotation :-—Reld. Belton v. Hodges (1832), 9 Bing. 365. 
218b. S. P. Ka np. ADAM (1813), as roported in 
1 Ves. & B. 493; 2 Rose, 86; 35 B. R. 191. 


-fnnofahions: Refd. He ‘Smedley (1864), 10 L. T. 482. 
Mentd. ite Burrow, er p. Moult (1832), 1 Deac. & Oh. 44: 


PART I. SECT. 1. riers in farming,’’ 

4ii, ——-.J—InreRiAL Banx or debts 
CANADA 0. BARREN, [1921) 20 oO. W.N. 
282: 50D. L. HR. $883; 1c. B. R. 488. 


19. 
26. 


27. 
29. 








60. 


69. 


134, 











—CAN. business until alJ the debts are yea & 


20 ifi. ——-.]— Bkpoa Act 
applies to 6 debta & contracts, Fiicluding 
leases, eoxieti when it came into 
force,.—Re McKay (1921), 61 O. L. R. 
Ha R. 59; 64D. L L. R. 699,— 


4c. B. 


PART I. SECT. 8, SUB-SECT. 1 
121 ti. ———- —— Debts o 


under 


| 276. Add. 


etec., 80 long as his 
in connection with his former 


(1).—Fe 
fisss!s L. 408: {i 
R. 168,—0 


PART I. SECT. 8, SUB-SECT. 6. 


266 i, J dcht— Bankruptcy 
Art, 1908, 8. 96 (f).}—A bkpoy- notice 
the above sub-sect. cannot be 
Jormer issued nat a 


. 365; Wickham v. Wick- 


Belton v. Hodges (1854), 9B 
. 478; Deane, Ez p. Goldsmid 


ham (1855), 2 K. 

(185 BT), 1 De G. & 5, 287 7 
228a. -]~-A person who buys goods 
under age cannot, when he comes of age, 
be bkpt. in respect of them.—Wu1ITLock’s 
she (1726), Cas. temp. King, 46; 256 E. R. 








224. Add. Annotation :—Apld. He L. A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 
226. Add. Annotation :—Apld. Re L.A. & B.F.M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 
226a. ———.jJ—-In the absence of debts actually 
enforceable against them infants cannot be 
made ae even on their own a beauen: — 
Re A. & M., [1926] Ch. 274; 70 Sol. Jo. 607; 
sub nom. Re L. A. & B. F. M.. Ex p. OFFICIAL 
RECEIVER v. THE Denrors, 95 L. J.Ch. 258 ; 
184 L. T. 6380; [1926] B. & C. R. 19, D. C. 
Add. Annotations :—Apld. Re A. & M., [1926] 
Ch. 274. Refd. ovens & Sunderland v. 
Duché (1921), 90 L. J. K. B. 913; Re Debtors, 
Ex p. Debtor (1922), 92 L. J.Ch.120. Mentd. 
Re A Debtor, [1922] 2 K. B. 109. 
Add. Annotation :-—Apld. Re L.A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 


230. 


235. 


For ‘‘ Held: she was subject... under 
1883 Act, 8. 24’ read, ‘‘ Held: such power 
of appointment was not separate property 
within Married Women's Property Act, 1882, 
gs. 1 (5), & she could not be directed to a appoint 
to her trustee in bkpcy. under 1883 Act, 


s. 24.” 
Add. Annotations :—Apld. Re Mathieson, 
[1927] 1 Ch. 283. Refd. Re Armstrong, 
Ez p. Boyd (1888), 21 Q. B. D. 264. 
Add. Annotatione:— Ae to (1) Apld. Re 
Debtor (No. 3 of 1026) (1926), 136 L. T. 689. 
Refd. South Behar Ry. v. I. R. Comrs., [1925] 
A. C. 476. 

274a. What is—Professional artiste producing 


scenae.]— Re A DeEsBToR (No. 3 of 1926) 
(1926), 135 L. T. 689; [1926) B. & C. R. 86, 
C. A 


Annotation : —Mentd. Musmann ov. 
Engelke (1927), 96 L. J. K. B. 824. 

285. Add. Annotalion :—Consd. Food Controller 
vw. Cork, [1923] A. ©. 647. 


267 i. Carrying on business. pe is 
only in cases where @ married wo 
carries on a trade or business tha t she she 
is sohveee to Bkpey. Act, 1919 (a. 
Can.).—Re Strong, [1925] 4 D. L. R 


with 


' 268, 


267. 





ik, —— In partnership 
}—. 


carrying on businces separatel 
peace nosband: & hi er_adjudicatio 
30 Tes. Le. L. R. nA —AUS. 
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(iass f¢ ww. R. 


in 
(1924), 


married woman. as. 4 


business unpaid.}—A person who ceases 
to carry on his b ean & becomes r 
farmer is not a naraon ** engaged 


agar mp om a creditor has recovered 


ALKER, E: 
HINKEY, {1927} N. Z. L. R. St. NZ 
174 


set Aes 
Sati Es 


gram Figo fis DL. fe. 
RING wn , eas], $ D R. 
269; 4C. B. R. 6 


286. 


297. 


312. Add. 


821. 
3381. 
333. 


8336. 
385. 


897. 
409. 
410. 
419. 
421. 
428. 


434a. ———  —— 


PART I. SECT. 4, SUB-SEOT. 1. 


of. To deal with prosecution of 
uient debtors. )}-—-Under Bkpoy. Aot 


& rooseded with in me be ee. 


Add. Annotations :—Consd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. Refd. A.-G. 
v. De Keyser’s Royal Hotel, [1920] A. C. 508. 
Add. Annotation :—Mentd. Re Gunsbourg, 
[1920} 2 K. B. 436. 

Annotation :-—Consd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. R. 118 

Add. Annotation :—Mentd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 918. 
Add. Annotation :—Retd. Ilawkins & Sunder- 
land v. Duché (1921), 90 L. J. K. B. 913. 
Add. Annotation: — Apld. R. v. Central 
Criminal Court JJ., Ex p. L. GC. C., [1925] 
2K. B. 43. 

Add. Annotation :—Mentd. Re Whaley, Ez p. 
Official Receiver, [1921] 2 K. B. 623. 

Add. Annotation :—-Mentd. Whitney v. I. R. 
Comrs. (1925), 42 T. lL. BR. 58. 


Part Il—Acts 


Add. Annotation :— Mentd. Whitney v. I. R. 
Comrs. (1925), 42 T. L. ht. 58. 
Add. Annotation :—Consd. Lipton »v. Bell, 
[1924] 1 K. B. 701. 
Add. Arn :-—Consd. Lipton v. Bell, 
[1924] 1 K. B. 
Add. eRe Seeded: The Joannis Vatis 
(1921), 16 Asp. M. L. C. 506. 

Lipton v. 


Add. Annotation :—Refd. 

[1924] 1 K. B. 701. 

Add. Citations :—sub nom. Re Priuuies, 
E2 p. Paixips, 69 L. J. Q. B. 604; 82 LL. T. 
691; 44 Sol. Jo. 469; 7 Mans. 277, D. C. 
——~.J—An unstamped 
deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 
after it has ceased to be available as an act 
of bkpcy., be put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the aay ee a comprised 
in the deed.—Re Suaw, Lx OFFICIAL 
RECEIVER (1920), 90 L. J. K. B. 104 3 [1920] 
B. & O. R. 156. 


Bell, 





the prosecution may be ones 
Kz p. 
248; Past B. BR. 3 


389. Add. Annotation :—Consd. 


389a. —— 


454a. canara mia! 


debtor before his bkpcy. 
» with a view 
creditors his 
to "oo the ct. will order repayment of 
such eek —Re Co 


pays mousy Peaaulenty 


OHEN & SWEIGMAN, 
convey gee Dn. L. lh. 


PART I. SECT. 5. 


Vol. IV.—Bankruptoy. Cases 286—454a. 


888. ean Annotation :—Apld. Re A Debtor, [1922] 


. 470. 


Re A Debtor, 
[1922] 2 Oh. 470. 


.|—A debtor cannot. 
avoid the operation of a bkpcy. notice, served 
upon him in England, by himself during the 
currency of the notice petitioning for & 
obtaining an award of sequestration of his 
estate under Bkpcy. (Scotland) Act, 1913 
(c. 20). A receiving order made in pursuance 
of the bkpcy. notice in England will, there- 
fore, be valid, & cannot be set aside on the 
ground of the Be uestrat, jion.-—?e A DEBTOR 
(No. 199 oF 1922), [1922] 2 Ch. 470; 91 
I. J. Oh. 577 ; oe lL. T. 83823 88°. 1. TR. 
683; 66 Sol. "Jo. 521; [1022] B. & CR. 
151, OC. A. 


harcore 








of Bankruptcy. 


451. Add. Cifation :—1 Sm. & G. 246, n.3; 65 


Ek. R. 106 





J—By indenture dated Feb. 21, 
1921, made between bkpt., a retired produce 
broker, of the first part, & B., his solr., of the 
second part, & S. of the third part, after 
pore that a receiving order had been made 
against bkpt. on Oct. 7, 1920, & B. had 
lodged a proof for £470 Os. 2d. for moneys 
expended & advanced as bkpt.’s solr. up to 
the date of the receiving order, & that since 
that date B. had continued to act as bkpt.’s 
solr., & his bill of costs amounted to 
£217 10s. 1d., & that B. had undertaken to 
pay to a bank certain moneys due to them 
by bkpt. on realising his securities, & that 
there was lodged on behalf of bhpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable dcbts in the 
bkpcy., debtor assigned to B. so much of 
the £1 "350 as snould be payable to bkpt. 
& £2, 050 payable to bkpt. under a certain 
agreement. B. was to hold the sums assigned 
to him upon trust, in the first place to pa 

& discharge all moneys due, or thenceforth 

becoming due to himself for costs, advances 


as unnecessary, the crave of the 

ition for authority to uplift the 
proceeds of the policies of eee, — 
ARAYA v. Bee ty uae [i 21] S. ©. 462 ; 
58 Sc. L. R. 395.— SCO 


PART I. SECT. 7. 


o. kor ‘* Order of Canadian Pro- 
Court— Where good 





commit ace 888 xiv. —— = Power of Scottish Court Canada,” f 
read Order of provincial 
peng one a5 the Foy oa pa rate oa to court—Civod throughout Union.” 
ee 8 to a2 DB 1007 ; Qi i 36 K. B. oi. Nor t of other provincial 
A. 6 C. B. R 127.—CAN seierleestae ane by p the ofits a court— Subs werd motion to remedy 
ee a a Act Pad in the sequestration of the eatates Of & without Sash reg ucee: “the ct. ented a 
of execution ie deceased person resident there, craving = gimilar motion, made after auch request 


R Oe To Aged ie sta 
(, 1 penetet rg 


Held. 


WiINDINUS 


ng tho ct. to confirm the Chilian sequestra- 
the ct. had oo Peter —Re tion, to authorise 


had been obtained, to remedy the 
omission. — Re Lkaaow & LEPINAaY, 
ae ae 284; 70 DL. R. 


Upc act, (1925) De LR. 498; 3 


To order repayment o, of fnoney— 


assignee to creditar—M istake of 
a nd by ane yatiriadietion could not be 


luded b lea of pa t Lt 
calstake ot law: Pr DRMPSEY 0. Pive 
{1921) N. & L. R. 753.—N. Zz. 


PART 1. SECT. 4, SUB-SECT. 4. 
363 1. -——- With infent to defeat 


on the life of pager 
ted authority to petitioner to soll 
Scottish heri on ce terms 
under a declaration that such nale 
should not o te conversion & on 
condition tha petitioner should con- 
naine @ balance of the procceca in the 
‘of the accountant of ot. to 
the orders of the ct.. but refused, 


175 


"1 
to authorise 
of $67. 


PART II. SEOT. 1. 

ad. Partner— Retirement mwre than 
siz months before ier ay al Debt in- 
curred during partnership. -—~Held : such 
artuecr could not be jolued as a party 
n bkpcy. proceedings against the 
partnership. ——Re STANDARD COOPER- 
AGE ee i 4 2 D. LL. R. 703; 4 
CG. B. RK. 6 4edan. 


q wy. 1 ! > y ‘ 
Cases 454a- 797a. Excuisn axp Empire Dicks SUPPLEMENT. 
or otherwise. A up the nest place to pay A 779. Add. _-banotation :_, Distd. Ki Fredericke 4 


787. Add. Annotation :~-Consd. Ke A Bankrupte: 


797a. Creditor who has assented to deed of arrange- 


1921, the above-mentioned receiving order | 
was rescinded. At the date of the assign- 
ment bhpt. was living apart from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, & yudgment had | 
been recovered by LU. for £58 6s. 11d. for the 
board & lodgmeg of Dkpt.’s wife. On Feb. — 
1921, a wit had been issued by bhpt.’s wite 
for arrenrs of mMuintenanece due to her from 
bhpt. On Teb. 11, 1921, H. issued a bkpcy. 
notice in respect of her judgment & a petition 
was filed on Apr. 30, 1921. A receiving 
older was made on June 8, 1921, & debtor 
was adjudged bkpt. on June 20, 1921 :— 
fleid: on the facts the assignment was 
executed with the intent to defeat & delay 
creditors, & was therefore fraudulent & void 
as an act of bkpcy. under 1914 Act, s. 1 (1) (0). 
—Re Prion, Kx p. Truster, [1922] B. & 
C. R. 1, C. A. 

468. Add. Annotations :— Expld. Re Fredericke & 
Whitworth, Ha ». Hibbard, [1927] 1 Ch. 258. 
Refd. Re Debtors (No. 771 of 1926) (1926), 
43 T. 1. R. 9d. 

469. Add. Arnotation :—Consd. Lipton »v. Bell, 
[1924] 1 K. B. 701. 

471. Add. Annotations :—Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. Refd. Re Moyle, 
ia p. Trustee, 1924) B. & C.R.22; Re Drage, 
: oe & Roberts v. Knight (1926), 134 L. T. 

479. Add. Annotalion: Refd. Uerbcrt’s Trustee 
v. Higgins, [1926] Ch. 704. * 

488, Add. Annotation :-—Refd. Re Prior, Ex p. 
Trustee, [1922] B. & C. R. 1. 

489. Add. Annotation: -Refd. Re Stanton, Mogg 
v Maule (1927), 44 T. 1. BR. 118. 

501. Add Armotation :—Refd. Re Tabor, Ex p. 

Jork, [1920] 1 K. B. 808. 

528. Add. Annolation :—Mentd. Re Mellor, Alvarez 
v. Dodgson, [1922] 1 Ch. 312. 

533. Add. Annotation :--Refd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

Lanotation :——Refd. 
1921] 3 K. B. 628. : 

588. Add. Arnotation :—Mentd. Pole-Carew  v. 
Western Counties & General Manure Co., 
[1920] 2 Ch. 97. 

590. Citations :-—For ‘‘ 21 W. R. 422” read “ 2) 
W. R. 402.” 


£95. Add. Annotation :—Consd. Ite Gunsbourg, 
{1920] 2 K. B. 426. 

598. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 k. B. 426. 

600. Add. Annotations :--As to (1) Refd. Re 

Gunsbourg, [1920] 2 K. B. 426. As to (2) 

Refd. He Davies, rx p. Miles, [1921] 38 K. B. 

628. 


ment—Deed void for want of registration.]— 
On June 11,1921, applt.co. recov cred judgment 
against debtor for a certain sum & cost: 
Op Ap. 18, 1922, debtor execut«'d a document 
in the form of a memorandum of agreement 
by which he assigned his property to trustec: 
for the benefit of his creditors. The agree- 
ment provided (inter alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedule of creditors & their debts. At the 
date of the agreement there were five bkpcy. 
petitions pending against debtor by creditors 
other than applt. co. As a result of negotia- 
tions between debtor & the five creditors & 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the agreement 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. This condition 
debtor performed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the origi bargain. 
Applt. co. subsequently issued a bkpcy. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpcy. notice 
aside on the ground that applt. co. was bound 
+» the agreement contained in me Res 
: os ) e 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, & the lctter of 
assent, being an assent to a void instrument, 
was also itself void; (2) as debtor & all the 
creditors who assented to the agreement 
knew from the terms of the instrument itself 
& from the statement contained in the letters 
signed by them that the agreement was void, 
& there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, & applt. co. was not estopped from 
issuing the bkpcy. notice.-Re A BANK- 
RuPTcY Notice, [1924] 2 Ch. 76; 93 L. J. Ch. 
497; 68 Sol. Jo. 458 ;, [1924] B. & C. R. 188 ; 
sub nom. Re A BANKRUPTCY NOTICE (No. 62 
OF 1924), Ez p. PETITIONING CREDITORS Vv. 


768. Add. Annotations :—Refd. Re Gunsbourg 
2 K. B. 6. : ; ; Desror, 131 L. T. 307, C. A. 
Deeds 426. Mentd. Scranton’s Annotation 48 to (2) Consd. Huddersficla Fine Worsteds 


766. Add. Annotation :—Mentd. R. v. Norman, Compare Nos. 8778a, 8782d, post, & original 
[1924] 2 K. B. 315. volume, p. 160, No. 1498. 


PART II. SECT. 2, SUB-SECT. 2.—A. notes—Not included in statement of the bkpcy.—R. v. TESSIER (1921), 62 
affairs.}—An intent to defraud creditors D. Ws . 479 ; 37 Can. Crim. Cas. 375. 


457 i. —-— Transfer of property to presumed from the above transfer —C 
near relatives—In return for promissory which took place within six months of 
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800. 


Add. Annotation: - Folid. At A Bankruptcy 
Notice, 1924} 2 Ch. 76. 


800a. Change in judgment creditor — Judgment 


obtained by firm-——No leave to issue execu- 
tion.]— Where a firm consisting ot several 
members has recovered in the firm name 
judgment against a debtor, the fact that a 
member has since retired from the firm docs 
not reuder it necessary that the firm should 
obtain leave of the ct. under R. S. C., Ord. 42, 
r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, & a bkpcy. 
petition presented in that name.—Re Hn, 
liz p. Hott & Co., [1921] 2 K. B. 831; 90 
L. J. K. B. 784; 125 L. T. 7363; [1921] 
B. & C. R. 12. 


804a. ——— ——— Notice not good against partners 


811. 


857. 


866. 


875. 


875a. 


887a. 


1007a. - 


PART II, SECT. 2, SUB-SECT. 10.— 
A. (€). 


n. For ‘* Held: the objection was 
bustuimable ’? read ** J7eld: the objec- 
tion was not sustainable.’’ 

se. Costs of unsuccessful erecution not yy, 
He -Re Kva, [1927] N. Z. L. ht. 


652.- 


PART II. SECT. 2, SUB-SECT. 10.—C. 


not served.|—Re Destors (No. 807 oF 
1922), Hz p. DEBTOR, No. 887a, post. 


Add. Annotation :—Consd. Re Debtor (1920), 
90 L. J. K. B. 513. 


Add. Annotation :—Refd. Re L. A. & B. F.M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 

Add. Annotation :—Consd. Fite A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 


Add. Citation :—15 Mans. 304. 
Add. Annotation :—Consd. fe A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 


Judgment to pay creditor—Notice to 
pay registrar of county court.]|—Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpcy. 
notice founded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar.—Re A DeEestor (No. 16 oF 
1922), ke p. THE DEBTOR (1922), 92 L. J. Ch. 
410; [1922] B. & C. R. 264, D. C. 


Partner—Not at principal place of 
business.|—-Where a judgment has been re- 
covered against a firm, & a bkpcy. notice 
following the judgment has been served on 
one member of the firm, but not at the 
principal place of business of the firm. & a 
petition presented against the firm, a receiving 








923a. 


Vol. IV. Bankruptcy. Cases 800—1011. 


order cannot be made against the firm other 
than the partner who was not served.-- fe 
Drestors (No. 807 oF 1922), Ha p. DEBTOR 
(1922), 92 L. J. Ch. 120; [1922] B. & OC. RR. 
119, C. A. 


898. Add. Annotation :--—Consd. Re Debtor, Ea p. 


Debtor, [1918-19] B. & C. ht. 221. 


Issue of second notice by same creditor. 
—Creditors having obtained Judgment issued 
a bkpcy. notice for £945 & served it on 
debtors. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would be disputed 
the creditors issued & served a fresh bkpcy. 
notice about two months later for £857, &, 
that notice not having been complied with 
within seven days, a petition based on the 
fresh bkpcy. notice was presented & served. 
Debtors gave notice of an application to set 
aside service of the petition, but the registrar 
refused to da.so, & made a receiving order 
on the fresh bkpcy. notice:—Held: (1) 
debtors could not refuse to comply with the 
fresh bkpcy. notice on the ground that as the 
previns notice had resulted in an act of 

kpcy. this had put it out of the power of 
debtors to make any payment in compliance 





ment in compliance with the fresh notice it 
might be that if a trustee were appointed 
under the previous bkpcy. notice the payment 
might be set aside, & the money made avail- 
able for the general body of creditors.—Jte 
DEBTORS (No. 771 oF 1926) (1926), 43 
T. L. R. 9; 70 Sol. Jo. 1089; sub nom. Re 
FREDERICKE & WHITWORTH, Fx p. HIBBARD, 
[1927] 1 Ch. 253; 96 L. J. Ch. 703 136 L. T. 
208; [1926; B. & C. R. 156, C. A. 


938. Add. Annotations: - Refd. ft Debtors (No. 


771 of 1926) (1926), 43 T. lL. R. 93 Re 
Fredericke & Whitworth, Lc p. Hibbard, 
[1927] 1 Ch. 253. 


963. Add. Annotations :—Refd. Re I)cbtor (No. 3 


of 1926) (1926), 135 L. T. 689; Re A Debtor, 
[1927] 1 Ch. 97. Mentd. South Behar Ly. v. 
1. R. Comrs., [1925] A. C. 476. 


Part I1]—Petition. 


-~—-.!--Re AYRE, 
(1840), 10 L. J. Bey. 26. 


for payment are not per se an act of 
bkpey., but when further defaults take 
place within six months of the petition 
the whole form one UT act of 
bhpey.—/te RAITBLAT, [1925] 3 DD 

446; 4 C. B. R. 765; 
L. R. 1219; 6 Cc. B. 7% 


sh. /uilure to meet serics of promis- 
sory notes.|--Held: an act ol bhpcy.— 
Ree Fox, LESYer v. Porter, [1925] 1 
4). L. hh. 195 ; 5 C. BB. ht. 32Z8.—CAN. such 


aff). 
. 71 


La p. Porrs | 1011. Add. Annotation : —Mentd. Re Badische Co 


Bayer Co., etc., [1921] 2 Ch. 331. 


due” do not imelude ais econtimumg 
default.- BROWN vo. KELLY-DOUGLAS 
& Co., (1925) LW. WwW. aR. 340s [F983] 
A 2D.L. R. 738; 32 B.C. 2. 145.— CAN. 
.L. KR. 


[1925] PART III. SECT. 1, SUB-SECT. 1.— A. 


2 aa 
4.—CAN, b i. -1-—-There is no powet 
in an agent, acting under general power 
of attorney, to present an insolvency 
petition on behalf of his pEieipal: 
unless the power expressly authorises 
aet.—Re OsvMan (1919), 40 








af. Time of service—Service out of 
time.}—A debtor summons was per- 
sonally served on bkpt. two days too 
late :—Held: the condition of bkpey. 
prior to the filing of a y eapinas neces- 
sarily involved an act of bkpcy. which 
the ct. would assume was a proper 
ground for the  adjudication.—Re 
GoruHaAM, [1924] 2 I. It. 46.—-IR. 


PART II. SECT. 2, SUB-SECT. 12. 


sg. Defaults.}—Defaults more than 
six months before presentation of a 
bkpcy. petition followed by demands 


sk. Failure to meet liabilitics as they 
become d@.}—Tbhe words ‘* ceascs to 
meet hia habuitics as they become 
due ” do not mean that when In any 
single case debtor makes default in 
payment of a debt as & when duc he 
commits an act of bkpcy., but a failure 
** to meet his liabilities as they become 
due” im .60me wider sense.— Ire 
CANADIAN Cap Co., Fic 7. TRUSTLE, 
[1924] 1 D. L. R. 617; 530. L. ht. 
606; 4 C. B. RR. 185.—CAN. 

sl. -J]—The words ‘‘ ceases to 
meet his liabilitics us they become 





N. L. hk. 17.—S. AF. 

b ii. Sw. Bor nm. Garbiwis (1925), 46 
N. iP It. 57 Ss. AF. 

998 ii. No cvidence when debt 
accrued—Mohon unopposed }- Held ¢ 
petitioners were entitled to the reHef 
which they  cluimed.—FiIspEerR  v, 
WILKIE, Jurp., [1920] 19 O. W. N. 
251; 59D. Ia. 2. 5025 1C. BB. Ik. 376. 
tate AN. 

PART IIl. SECT. 1, SUB-SECT. 2.—A. 

1026 ii. ———.]—Where there is no 
privity of contract between the in- 

12 





Cases 1043—1179a. 


1048. Add. Annotation:—Refd. Re L. A. & 
B. F. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Oh. 258. 

1047a. -——— Under voidable contract.]—A. 
employed L. as his agent to negotiate a 
Joan for him with a money-lender. B., a 
moncy-lender, lent A. £60 on his Uaerarg 
note for £100, & without the knowled 
consent of A. ‘paid L. &@ commission yen 
covered judgment against A. for the amount 
of the promissory note in default of appear- 
ance, & issued @ bkpcy. notice based on the 
judgment, & A. having failed to comply with 
the bhpcy. notice, B. presented a bkpcy. 
petition against him. On the h of the 
pda tee before the registrar it appeared for 
he first time that a commission had been 
paid by B. to L. :—Held: the act of bkpcy. 
was founded on a contract which was void- 
able by A., & the ct. ought not, within 1914 
Act, 5. 5 (3), to be satisfied with the proof 
of LB. s debt, & the receiving order must be 
rescinded.—Le A DEBTOR (No. 229 of 1927), 
(1927] 2 Ch, 367; 96 L. J. Ch. 381 3 187 L. 7. 
507; [1927] B. & CR. 127, C. A, 

1048. Add. Annotation :—Mentd. Maskell v. Hill, 
[1921] 3 K. B. 157. 

1050. idd. Annotation :-—Folld. Re Debtors, [1927] 
JI Ch. 19. 

1051. Add. Annotation :—Mentd. McDonald v. 
Nash, [1924] A. C. 625. 

1051a. le debt to be a good poening 
creditor's debt must be a liquidated sum, pay- 
able cither immediately or at some certain 
future time at the date of the act of bkpcy. 
It is not sufficient that the debt should have 
become a liquidated sum in the interval 
between the act of bkpcy. & the presentation 
of the pctition.—Re DeBrors (No. 669 of 





1926), (1027) 1 Ch. 19; 986L J. Ch. 333 186 
L. 'T. 182, C. A. 
1065. Add. Annotation :—Consd. te Debtors, 


{10927} 1 Ch. 10. 
1066. Add. Annotation :-—Refd. Re Debtors, [1927] 
1 Ch. 19 


1078. Add. Annotation :—Consd. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

1110a. —— Note given for illegal considera- 
tion—Bona fide holder without notice.]— 
Where evidence has been given by a petitioner 
in support of his claim on a promissory note 
given tor illegal consideration, showing his 
bona fides & want of nutice of the iNeality 
of the consideration, & there is no ground for 
disbelieving him, the ct. will not bold that 





he has not discharged the onus of proof which | 
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falls on him to prove the claim, & a ene 
order ore geet - made.——Re A Dusror (No. 4 


OF 1922), - p. PETITIONING TTOR, 
[1922] B. 2 O <n 116, O. A. 
1115. Add. Annotation :—Mentd. McDonald v. 


Nash, [1924] A. C. 628. 

1127. oe noone :—Refd. Re Debtors, [1927] 
1 ’ e e 

1135. ee en >—Refd. Re Debtors, [1927 | 
1 Ch. 19. 

1175. Add. Annotation :—Dbtd. Re A Debtor, 
Fix p. Newburys (1926), 95 L. J. Ch. 199. 

1177a. ——.]— Where the agent of cer- 
tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, &, later on, wrote to the trustee 
enclosing the ceaditons? account, & asking for 
an acknowledgment of the claim, & after 
receipt of particulars of the deed, "including 
information that certain of debtor’s property 
was to be sold, stood by for fourteen days, 
but subsequently presented a petition founded 
on the deed of assignment :—Held: there 
was sufficient acquiescence by the creditors 
to preclude them trom relying on the deed 
as an act of bkpcy.—He A DEBTOR, Ez p. 
pee Lrp. (1926), 95 L. J. Ch. 199; 


& C. R. 23. 
1178. Add. Annotation :-—Refd. Re A Debtor, 


a p. Petitioning Creditors, [1924] B. & C. R. 








1179a. ——~ Attendance at meeting of com- 
mittee of inspection.]—— About the end of 
1922 debtor made an arrangement to pay his 
creditors in full by instalments, a committee 
being appointed to watch over his afiairs. 
His trading was not prosperous & new debts 
were incurred. On Feb. 21, 1924, he executed 
a deed of assignment for the benefit of his 
creditors generally & a circular letter with a 
form of assent was sent to & received by 
petitioning creditors, who were new creditors. 
On Feb. 25, 1924, their director with their 
accountant attended the office of one of the 
trustees under the deed & suggested that they 
or some other new creditor should be repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 26, 1924, & their director & their solr. 
attended accordingly, discussing & advising 
on certain matters. Petitioning creditors, 
however, refused to assent to the deed & 
presented o petition in bkpcy. grounded upon 
the execution of the deed as an act of bkpcy. : 
—Held: on the facts, petitioning creditors 





peDey: petition to be presented against 





solvent & tho alleged creditor, no debt au. —— Judgment founded on 
can east which may mado the cause of action rtly arising cde in that province.—te ceva ee To 
ound for a bkpey. petition.-—Ite det in operation. ik Hicld: such jud an: Cit. S.) & Son, LTp., (1923) 1 D. L. lh. 
ap beara cca Co., [1924] 2 ae mae oui nt either as an ee uyv1; 3C. B. "R. 537.—CAN. 
50 able act o aor ae coe uting 
1026 ili. —--.]- A bhpey. et. should a eane upon. whieh to found fosap a PART IIL. SECT on ere 2.— 
not prooved with a petition on a dis- petition, — afaguiur 33 ge hside 
puted debt until the ordinary ots, have D._L. R. 11863 St . L. R63; 38 1050 iv. -}—It is sufficient if the 
sotticd the disputed question—Re OC. B. RR 880.—CAN. debt is actually owing, pert not 
W VIET Ma CO, we UROL 5.1 D LR. 1110, s iil. .J—Sucoh a debt cannot retina ds ‘Wil fis de ANDERE ke wibdS] 
6c. 496.—C be used as a dad for a bkpcy. ¢D.L, #1018 oA 


si. Debt contracted ice Bankruptcy 


Act, 1919, we operation.)—A receiving 315; 5C. B 


groun 
‘eres —Re ee auar On a 4D.L. R. 


PART III. SECT. 1, SUB-SECT. 2.— 


order against a oo. under the ubove 
Act may be based upon a debt owing 
to the co. by reason of ita having 
undertaken, after the Act came into 
operation, the liabilities Incurred by a 
ae Pee oe Act ome into operation. 


T MERCANTILE Co., LTD., 
gail 1 aw WW. a 740: 569 DL. L. R 
CO. RB. R 367.—GAN. 


sm. Debs contracted wn ‘province in 
uhtch company not licensed to trade— 
No residentral Yication.}—When @ 
co. is not licensed to trade ae eehber ie 
& haa no assets in that 

mere fact that members 0: the CO. o, have 
purchased raw furs when in that 
vinoe does not confer on it a suffi ont 
residential qualification to enable a 
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an. Order for hilt erate a 
petation by a woman for a recei 
order against ber husband, based upon 

a failure to pay alimony :—Held: the 
order did not create a debt within 
Bk Act, 8 44.—Re FREEDMAN 
usba}'s D. L. B, S47 j 655 0. L. R. 
6: 6C. B. BR. 47.—CAN. 


had so far Recagmised the deed as to preclude 
ing themselves of its execution 

bkpcy.— Re A Derstor, Ex p. 

PEmririonina Ongprrors (No. 24 or 1924), 

(1924), 04 L. J. Oh. 42; [1924] B. & C. R. 

$ v e 

1182. Add. Annotation :—Apld. Re A Debtor, Ez p. 

Newburys (1926), 95 L. J. Ch. 199. 


1211. Add. Citation :—89 L. J. Bey. 46. 
1217. Add. Citation :—29 W. R. 268. 


1263a. -——- Secretary duly authorised to present 
petition.j|—-The secrétary of a limited co. was 
authorised under seal of the co. to present a 
bkpcy. petition, & at the commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 
wrongly signed & attested & the consideration 
for the debt not truly stated, the county ct. 
registrar dismissed the petition :—Held: 
the tition amply informed debtor who 
petitioners were, & what the debt was in 
respect of which they were petitioning ; 
there was no defect or irregularity &, even 
if there were, it would come within 1914 
Act, s. 147 (1), & the appeal must be allowed 
& a receiving order made & dated as of the 
date on which it should have been made in 
the county ct.—Re MARSDEN, Hx p. SELLERS 
(EK. H.) & Sons, Lrp. (1921), 91 L. J. Ch. 
318; 126 L. T. 408; [1921] B. & O. hi. 188, 


mm OF 


1313. Add. Citation :—t8 L. T. 589. 
sa ese aoe :—Refd. Re Debtors, [1927 | 


13847. Add. Annotation :—Consd. Re A Debtor, 
sig £: oe Creditor (1920), 89 L. J. 


1347a. -]|—The registrar in bkpcy. pos- 
sesses the widest discretion in respect of 
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granting adjournments of the hearing of 
petitions, the only limit that the law imposes 
upon him being that he should exercise a 
judicial discretion.—Re A DEBTOR, Ea £: 
PETITIONING OREDITOR (1920), 89 L. J. K. B. 
432; [1920] B. & O. R.1, D.C. 


1357. Add.: Annotation :—Refd. Re A Debtor, 
Ee p. Petitioning Creditor (1920), 89 L. J. 
K. B. 482. 

1357a. ——— ——— Reasonable prospect of satisfac- 
tion of debts.|——-Where a debtor applies for 
the adjournment of a petition, the ct. should 
be satisfied that there is a reasonable prospect 
of the debts being satisfied, & the ct. should 
be put in possession of every possible in- 
formation as to the position of debtor, & as 
to the position of the negotiations which, it 
is said, will result in obtaining funds for the 
payment of his debts.—Re BOwEN, Ea p. 
THE DeEsrTor, (1924) B. & C. R. 32, C. A 

1866a. Agreement to withdraw—Bill of exchange 
given in consideration of — Void.] — DAvis 
v. LLIOLDING (1836), 1 M. & W. 159; 1 Gale, 
380; Tyr. & Gr. 371; 5 L. J. Wx. 102; 150 
Ky. KR. 388. 

Annotations :-—Refd. Belcher v. Sambourne (1844), 6 Q. B. 
414; Smith v. Salzmunn (1854), 9 Hxch. 535; Whit- 
more v. Farley (1881), 14 Cox, C. C. 617. 

1867a. After receiving order made.] — A 

creditor who presented a petition in bkpcy. 
against debtor failed to disclose a charge 
which had been given him by debtor some 
years previously. The registrar allowed the 
creditor to amend his pctition after a re- 
ceiving order had been made :—Held: apart 
from amending the petition, it was doubtful 
whether the receiving order could be set 
aside on the ground of the omission to state 
the security ; but there was power to amend 
the petition even after the making of the 
receiving order.—-fte A DEBTOR (No. 1507 oF 
1921), [1922] 2 K. 38. 109; 91 L. J. Ch. 471; 
127 L. T. 344; 38 'T. L. R. 574; 66 Sol. Jo. 
472; (1922) Lb. &C. R. 9, C. A. 
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1458. Add. Annotation :—Refd. 
{1927] 2 Oh. 367. 


1454. Add. Annotation :—Consd. Re A Debtor, 


Re A Debtor, 


Ea p. Petitioning Oreditor (1920), 89 L. J. 
K. B. 432. 
1462. Add. Annotation :—-Expld. & Distd. Re A 


PART III. SECT. 1, SUB-SECT. 4. arainet a ee ne tk ree bps Pah ee aod Bako 
: ROTHER, eda KR. T21.— ulfilled. |\—He ON, y 
time neti Mo vane emine. io met CAN. D.L. 11713 (1922), 52 O. L. R. 382 ; 
iabilities. ere A. had failed to 1275 i. ——— By whom—Solicitor.}— 2 C. B. lt. 488.—CAN. 
pay liabilities on their due dates Re X. Lae cae L. Rh. 617; 1 


eighteen months prior to the presenta- C. B. R. 45 


tion of the bkpcy. potition against. 
him :— ¢ the mere continuance of 
the failure to pay the samo liabilities 1 
could not be said to be an act of 
y. thin six months 
ore the presentation of the petition. 
—BROWN v. KELLY-DouGLAas & Co., 
{1923} 2 D. L. R. 788; 32 B.C. Rk. 
143: (1923] 1 W. W. KH. 1340.—CAN. 


6; 50. B. 
e L. R. 1172.—C 


1408 ii. 





PART IIL. SECT. 8, SUB-SECT. 1.—B,  PofOr? whom S$ beney 
law of another province, & a 
that la 

the case over to be tried in a com- 
poo ct. in that province :—Held: 
was @ reasonable course to pursuc. 
—Re FAIRWEATHERS, Ez p. MONTREAL 

(1921), 2 & B. 





arose concerning 


(Crry) 





On carl BEBE oe 
the firm mist be served 
with a petition for a receiving order 


PART III. SECT. 3, SUB-SECT. 12. 


379 fii. ——- ——.]}—ke 
yan 1D. L. R. 396 
+2 R. 2 


95; 660. L. Rh. 
44; revag., [1924] 2 
AN 


PART III. SECT. 3, SUB-SECT. 13.—B. 


PART IV. SECT. 1. 
1459 fi. - - - Authorised assignment 


PART IV. SECT. 2, SUB-SECT. 1. 

e. Koad now * 1461 i,’’ 

1461 ii. Authorised ussignment—Be- 
tween service & hearing of pan krupicy 
pelituum.]—Bkpcy. Act, &. ¢ (6), dood 
uot apply where debtor, with tho 
: palpable intention of choosing his own 

trustee, makes an assigument after 
etition in 


LITTLy, 
h 


be has beon served with a 


pee bkpcy. & before the return of the notice 
anor: peti tet Om HM OASTENY Gig OR, 
TD. y Py ° oe : 
knowledge of tho 5°. I. 413; 1 C. B. it. 364.—CAN. 


1461 Ili. After but on same day 
as prcsentution of petition & appoint- 
ment of interim recciver.}—Although 
after the presentation of a petition in 
bkpcy. & appointment of an interim 
receiver debtor on the same day 
inakes an assignment for the penetra 
benofit of his creditors to an authorised 
trustee other than the one asked for 





w & he sont 


R. 342.—CAN. 


1°7a 


Cases 1462 1552a. 


Debtor, Hr 7. Petitionmng Creditor (1920), 
89 L. J. K. LB. 432. 


1467. uidd. Annotution :-—Consda. Pe Forder, Forder | 


v. Forde: (1927), 96 lL. J. Chl. 014. 
1482. Colations -—For ‘54 L. Jo. 444; 
L. 'T. Jo. 178 read ‘ 89 L. J. K. B. 40.” 


1483a. Debtor claiming indemnity—As surety for 
contingent liability of petitioning creditor.|— 
Petitioning co., of which debtor was formerly 
chairman, had lent debtor a large sum oi 
money, & recovered judgment against him 
(on balance of account) for £2,065. A re: 
ceiving order was made in the county ct. 
from which debtor appealed, alleging that 
lic had become surety for the co. for their 
bank overdraft with a limit of £5,000, & that 
he was entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bank over- 
draft. At a creditors’ meeting the creditors 
were of opinion that debtor was insolvent & 
there was no alternative but bkpcy. :—Held : 
on the facts, petitioning creditors’ obligation 
to indemnify debtor as surety in respect of 
his contingent liability tor a debt due from 
petitioning creditors to a bank did not con- 
otitute “ sufficient cause’ for the dismissal 
of the petition.—Re A Drpror (No. 13 oF 
1 rari re p. THE DEBrTor, [1923] B. & C. R. 
v4, UO. A. 
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1489. .1dd. Annotation :—Consd. Re Fordcr, Forder 
v. Worder (1927), 96 L. J. Ch. 314. 

1494. Add. Annotation :—Apld. Re A Debtor, 

ae wee Newburys (1926), 95 L. J. Ch. 199. 

. Add. Annotation :—Refd. Re Debtor, Ea p. 
Debtor, [1918-19] B. &C. R221, 

1498. Add. Annotation :—Generally, Mentd. Re 
Lee, Lx p. Grunwaldt, [1 920] 2 K. B. 200. 
pee this case add ‘‘Compare No. 797a, 
ante, 

1500. Add. Annotations :—-Distd. Re Debtors 
ir p. Debtor (1922), 92 L. J. Ch. 120. Reta. 

llawhins & Sunderland v. Duché (1921), 90 
LJ. K. B. 913; Re A. & M., [1926] Oh, 274. 
Mentd. /’c A Debtor, [1922] 2 K. B. 109. 

1500a. Order against firm ‘‘ other than ”’ partner 
not served with bankruptcy notice.J—A: 
DEprors (No. 807 oF 1922), Ex p. DEBTOR, 
No. 887a, ante. 

1508. Add. Annotations: -Apld. Re A Debtor, 
[1922] 2 Ix. B. 109. Consd. Re Debtors, 

kv p. Debtor (1922), 92 L. J. Ch. 120; 
Refd. Jc A. & M., [1926] Ch. 274. Mentd. 
Hawkins & Sunderland v. Duché (1921), 90 
Ja J. IK. 2B. 9138. 


1518. Add. Annotation : —Refd. He 
[1920] 1 Kk. 33. 461. 

1515a. Application opposed by official 
receiver.|;—-Where debtor applies to the 
registrar in bkpcy. to rescind a receiving 
order made against him, on the ground that 
all his debts have, since the making of the 


A Debtor, 








Excuinn AND EMprirE Dicksr SUPPLEMENT. 


order, been paid in full, & th: official .__. 
states that in his opinion thc receiving o: | 
should not be rescinded until debtor 
undergone a public examination. the r-2"_.. 

; * by that opinion, though in t , 
independent exercise of his discretion |, 
ought to give proper weight thereto.—R< °, 
Desror (No. 446 or 1918), [1920] 1 K. |; 
461; 39 L. J. K. B. 118; 61 Sol. Jo. 147, 
[1920] B. & C. R. 31; sub nom. Re A Depron, 
Ex p. THE DEBTOR v. PETITIONING CREDITOKS 
& GyRICtAaL RECEIVER, 122 L. T. 854, CG. A 

1519a. —— All debts paid in full.|— Re .\ 
Desror (No. 446 or 1918), No. 1515a, ante. 
1520. Add. Citalions :—[1920] 1.K. B. 461; 89 
L. J. K. B. 118; 122 L. T. 8543; [1920] 
B. & C. R. 31. 











1541a. —— Failure to disclose security.|— 
Re A DEBTOR (No. 1507 oF 1921), No. 13672, 
ante. 

1545a. Sequestration in Scotland.] — Re A 


DEBTOR (No. 199 oF 1922), No. 389a, ante. 


1548a. Power to make charging order 
on balance of funds in court.|—-A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. ‘The receiving order was then 
rescinded by an order which directed the 
official receiver, after paying the debts & 
deducting his costs, charges & expenses, to 
pay the balance in his hands to debtor. 
A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a charg- 
Ing order upon the balance of the funds m 
the hands ot the official receiver :——Held: (1) 
the registrar had jurisdiction to make thc 
order; (2) the registrar’s jurisdiction was 
derived through the jurisdiction of the judge 
of the High Ct. to whom for the time being 
bkpcy. matters were assigned exercising his 
bkpcy. jurisdiction.—Re Prion, Ez p. PRION, 
[1921] 3 K. B. 333; 90 L. J. K. B. 1222; 
sub nom. Re DeBToR, Ex p. DEBTOR (No. 
718 or 1920), 125 L. T. 727; [1921] B. & 
C. R. 124, C. A. 


1552a. Receiving order discharged subject to 
condition—Condition not fulfilled—Rescission 
of discharging order.] — Debtor, a barrister, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
llis mother was seventy-five. The pctition 
was filed on July 19, 1923. His present 
indebtedness amounted to about £6,000 & 
negotiations for a loan for that amount with 
an insurance co. had been going on since 
July 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed ; undertaking 
during the interval necessary to raise the 
Joan, to insure his life immediately, 1.e. from 
Dec. 1, 1923, to Jan. 1, 1924, in order that, 
in the event of his death during that period, 











& upon debtor 


petitioning creditor, noe receiving 01 der 


in the petition, the et. will hear the 
petition on its return A may grant the 
same & appoint as trustec the person 
named  thorein.-—-te PROGHFasIVY 
FARMERS Co., LTD., (1921) 3 W. W. R. 
205; 10 B. lh. 551.—CAN. 


1461 iv. ——-.]}—Motion by a ceredi- 
tor for a receiving order, after debtor 
had made an authorised assignment, 
diamissed as unnecessary, but witb- 
vut prejudice to its being renewed 
if any necessity should = arise.—Re 
WATERAOUSE (‘THOM4S) & Co. (1921), 


64D. L. BR. 618; 6) O. L. R. 476.— 
CAN. 


1464 1. No other creditur—- Other 
fantittes for realising debl.)—lt 14 8 
sufficient eause for 1efuning a receiving 
order that the judgment creditor has 
equally good facilities for realising 
under the judgment itself, & that 
there in no other creditor.—Re Sionye, 
11925} 4 D. L. 1. 5618.—CAN. 

eae 
o pay 


sp. Dedior tr position to 
lf debtor is in a position 
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ought to be made agaimst him without 
giving him sume opportunity of paying 
or securme the debt.— Re MaGuiRre, 
(1923)1 DL R.1186; 510.1. BR. 63; 
3 Cc. B. R. 880.— CAN. 


Lh. --~—.}—-Tho ct. refused an order 
sequestrating a debtor’s estate when 
it was clear that the sequestration 
would not be for the benefit of the 
creditors.—FINDLAY wv. BEETAR (1921), 
42 NLL. RR. 19.— 8S. AF. 


the unsecured creditors might be safeguarded, 
the Ct. of Appeal allowed the appeal, dis- 
charged the receiving order & dismissed the 
eee without prejudice to another petition 
eing presented if the loan was not carried 
through & petitioning creditors’ debt not 
aid on or before Jan. 1, 1924. Up to 
ec. 20, debtor had not insured his life 
pursuant to his undertaking & petitioning 
creditors then moved to commit debtor for 
contempt. The Ct. of oe allowed debtor 
three hours within which to insure his life, 
& a certificate being eee showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken his undertaking by not completin 
the insurance on his life, the Ct. of Appea 
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rescinded their order, with the result that 
the receiving order stood as originally 
made by the registrar.—ARe A DEBTOR, Ea p. 
THE Destror (No. 1088 or 1923), [1924] 
B. & 0. BR. 1, C. A. 


1554. Add. Annotations :—Mentd. Maatschappij 
voor Fondsenbezit v. Shell Transport & 
Trading Co., [1923] 2 K. B. 166; Knight »v. 
Ponsonby, [1925] 1 K. B. 545. ° 


1569. Add. Annotation :—Consd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


1570. Add. Annotation :—Apld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


1579a. Effect of—-On transactions pending 
appeal from receiving order.] — He WIGZELL, 
zp. HART, No. 18938a, post. 





Part V:—Adjudication Order. 


1603. Add. Annotations :—Refd. Re Wilson, Ez p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 183 L. T. 814; Re Wait, [1927] 1 Ch. 
606. Mentd. Re Wigzell, Ha p. Hart, [1921] 
2K. B. 835; Re London County Commercial 
Reinsurance Office, [1922] 2 Ch. 67; Scran- 
ton’s Trustee v. Pearse, [1922] 2 Ch. 87. 

1619. Add. Citation :—11 Cox, C. C. 360. 

1620. Add. Annotation :—Refd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 

1624. Add. Annotation :—Consd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 

1625. Add. Annotation :—Refd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 

1627. Add. Annotation: — Mentd. Re Cooke, 
Winckley v. Winterton, [1922] 1 Ch. 292. 

1636. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 

1637. Add. Annolation :—Dbtd. ve Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 


1642. Add. Citation :—-39 L. J. Bey. 46. 

1646. Add. Annotation :—-Mentd. R. v. Customs & 
Excise Comrs., x p. Pegler (1927), 96 L. J. 
K. B. 997. 

1647. Add. Annotation :—Refd. Holden v. South- 
wark Corpn., [1921] 1 Ch. 550. 

1656. Add. Annotation : —Consd. Re Boulton, Lx p. 


Moncrieff v. Official Receiver (1926), 135 
1. i 461 e 
1657a. -—— -|—The partners of a firm, 








which was heavily indebted to the firm’s 
hankers, formed a limited co. to take over the 


PART IV. SECT. 6. 
1654 i. In general—Debtor consenting if 
to order.}—Where a petition for a 
receiving order has been filed & served, 
debtor should not make an authorised U 
assignment, but should notify petition- 
ing creditor, or hier solr., that he, the 
debtor, consents to a receiving order.-— 
Re LALONDE, [1924] 1 D. L. R. 1018; 
650. L. R. 279; 40. B. R. 416. AN. 
st. On person holding himself out 
member of a arncren ie) a re- 
order 1 








as 

ceiving 
ship will include a person who has 
held himself out as a member thereof. 


e against a partner- 1598 ili. 





—Re MAIN CLOAK Co., [1925] 1 
D. L. Rt. 290.—CAN. Egeet The trustee was 
PART IV. SECT. 7. discharge. He, 
1675 ti. To enable debtor to pay.} 





—A receiving order directed not to issue 


for seven days & not then to issue 
etitioner’s claim, 
costs of the petition, satisficed.—Re 
MAQUIRE, [1923}) 1 D. L. R 1186: 51 
L. hk. 63: 3C. TB. R. 880. 


PART V. SECT. 1. 


di. Want of assets.|— 
Where there are no 
of an order for adjudication is in the 
discretion of the ct.—Re 
{1920] N. Z L. R. 





of tho estates of a 
nounced in the sheriff ct. of L. in 1900. 


charged, but bkpt. never obtained his 
owever, continued to 
carry on business & incurred new debts. 
In 1922 one of the new creditors pre- 
sented a petition in the same ct. for 


debt. They then, with the consent of the 

principal creditors of the firm, gave the bank 

a joint & several guarantee for payment of 

the transferred debt & of any sums due to 

the bank from the co. Upon the subsequent 

bkpcy. of the firm & the individual partners : 

—Held: (1) bkpts. had by the guarantce 
contracted a ‘‘ debt provable in the bkpcy. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it’ within 1914 
Act, s. 26 (8) (d), which covered not only a 
new & original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, & their discharge must be suspended 
for a period of two years; (2) the ct., upon 
the particular facts of the case, granted cach 
partner a certificate that his bkpcy. was 
‘caused by misfortune without any mis- 
conduct on his part,” the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute ‘‘ mis- 
fortune without any misconduct’”’ within 
sect. 26 (4), discussed. — Jie BouLTon 
BROTHERS & Co., [1927] 1 Ch. 793 sub nom. 
Re Bouuton Broriers & Cc., La p. MON- 
CRIEFF v, OFFICIAL RECEIVER, 96 L. J. Ch. 
90; [1927] B. & C. KR. 1, C. A. 

1667. Add. Annotation :—Refd. Ke Debtors, [1927] 
1Ch. 19. 

1670. Cilalion :—For ‘' 26 L. J. Bey. 29” read 
‘36 L. J. Bey. 29.”’ 

1679. Add. Annotation :—Mentd. 
Nash, [1924] A. C. 625. 


McDonald v. 


sequestration of debtor’s cotates :-- 

eld: the circurnstances Bkhpcy. 
(Scotland) Act, 1913 (c. 20), 5. 16, did 
not make incompetent a new award of 
soquostration.—Cook v. M‘DOUGALL, 


PART V. SECT. 2, SUB-SECT. 1. 


sv. On chattel mortgage by debtor.}— 
The vajidity of a chattel mtge. given 


ineluding tho 


CAN. 


assets the making 


BARAKAT, by debtor who is subscquently ad- 
134.—N.Z. judicated bkpt. must be determined 
fa cauentraton as at the timo of such adjudication.— 
ebtor was pro- e SAUNDERS ALBERTA COLLIERIES, 


LTD., (1925] 3 D. L. It. 323; [1925] 2 
Ww. W. R. be : 5 C. B. R. 727.—CAN. 


PART V. SECT. 8, SUB-SECT. 3. 
s (p. 188) i. —— In petition— 


filing 
Creditor prejudwed |—Re HAsTiz£, {1928} 
N. Zw. L. R. 428.—N.Z. 


subsequently  dis- 


Cases 1731—1893a. 


1781. Add. Annotation :—Retd. Re Debtors, [1927] 
1 Ch. 19. 


1785. Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. O. 625. 
1766. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 
1771. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 29]. 
17765a. Surplus assets after payment of com- 
osition.|—-Bkpt. made a composition with 
creditors. which was ee & the 
cash required to satisfy the composition 
having been deposited with the official 
receiver, the adjudication was annulled, but 
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the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
—Held: although the order of annulment 
contained no express provision as to the 
vesting of any surplus assets, on payment of 
the composition the estate of debtor, é.e. the 
surplus after satisfying the composition, 
would, by necessary implication, revest in 
debtor.— FLOWER v. Lyme Rois CoRPN., 
[1921] 1 K. B. 488; 90 L. J. K. B. 856; 124 
L. T. 4638; 37 T. L. R. 145; 65 Sol. Jo. 183 ; 
[1920] B. & C. R. 188, ©. A. 


1781. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


Part VI—Official Receiver, Special Manager, and Interim 
Receiver. 


1808a. On grant of administration—Estate of un- 
discharged bankrupt—Whether estate of 
trustee divested——After-acquired property.|— 
An order under 1914 Act, s. 180, for the 
administration of the estate of a deccased 
undischarged bkpt. according to the law of 
bkpcy. is not a second or subsequent receiving 
order or adjudication within s. 89 so as to 
divest the estate of the trustee in bkpcy. in 
favour of the official receiver under the 
administration order; but bkpt.’s cstate, 


including any after-acquired property, re- 
mains vested in his trustee in bkpoy— Re 
SARJEANT, [1923] 2 Ch. 302; 129 L. T. 825; 
sub nom. Re SARJEANT, Ea p. OFFICIAL 
ried naa 92 L. J. Ch. 626; [1923] B. & 
C. 6 o 


1826. Add. Annotation: — Refd. Re A Debtor, 
[1920] 1 K. B. 461. 


1858. Add. Annotation : — Refd. 
Griffiths, [1920] 3 K. B. 168. 


Everett vv. 


Part Vil—The Trustee and Committee of Inspection. 


1889. Add. Annotations :— Consd. Re Wigzell, Ex 
Fr Hart, [1921] 2 K. B. 885; Scranton’s 
rustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, He y. Salaman, The Trustee v. 
Keith, Prowse (1925), 188 L. T. 814. Refd. 
Re London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67; He Wait, [1927 1 

Ch. 606. 

1890. Add. Anznolations ; — Consd. 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, Hx p. Salaman, The Trustee v. 
Keith, Prowse (1925), 133 L. T. 814. Refd. 
Re Wigzell, kz p. Hart, [1921] 2 K. B. 836 ; 
Re London County Commercial Reinsurance 
Office, [1922] 3 Oh. 67. 

1892. Add. Annotation: Mentd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

1898. Add. Citalions :—122 1. T. 35; (1918-19) 
B. & C. R. 249. 


Add, Annotations :—Consd. Re Wigzell, Ez p. 
Hart, [1921] 2 K. B. 885; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Distd, 
Re Wilson, Ex p. Salaman, The Trusteco v. 
Keith, Prowse (1925), 188 L. T. 814. 


1893a, ——— Duty not to take advantage of mistake 


Oe vga Vi. SECT. 8, 8 ™ i. Re 

aw. hen court will nt. UPPLY. Ez 

Petitioner must convince ice titat eet 

an interim reoeivor is necessary to 

protect the creditors’ interestsa.—Re as. Order of 
undertaking as to 


Scranton’s 


on 
termination of appotnaiment.}—Re JAck- 


Re 
pp. StarPres Bet Ineo., 
“DL, R. 8313 €C. 


of fact.|\—-A_ receiving order was made 
against a debtor, who thereupon applied for 
& obtained a stay of the advertisement of * 
the receiving order & all proceedings there- 
under pending an appeal therefrom. The 
appeal was subsequently dismissed an 
order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. had an 
account at a bank. After the making of the 
receiving order & pending the hearing of the 
appeal bkpt. paid into the bank £165 which 
he had collected from his debtors, & drew 
out of his account £199 The bank acted in 
good faith & received & paid those sums in 
the ordinary course of business without 
knowing that a receiving order had been 
made against bkpt. The trustee in bkpcy. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him as trustee :—Held: (1) 
the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
Cae tele Ach ae het? gf 

ro yo rus CY. ; e 
hank were not entitled to credit themselves 
with the payments out to bkpt., as those 


Can. BON, [19236] 1 D. L. R. 1189; 58 
Ber Ia Oo. Ll. Re 482.—CAN, 


iniment containing 


gee by pettiioning 


PART VII. SECT. 1. 


sa. Representative of creditorse——To 
sleet ays Oe 
C.B, R. 8 ~~ sa . 


transactions took place after the date of the 
receiving order & were therefore not pro- 
tected by sects. 45 & 46; (8) there was 
not dishonest in the trustee enforcing 
the righta given to him by the Act, & the 
action of the ct. in staying the advertisement 
& proceedings could not operate in any way 
in derogation of the rights of the trustee.— 

WIGZELL, Ex p. Hart, [1921] 2 K. B. 
835 ; sub nom. Re WiazsE., Le p. TRUSTER, 
90 L. J. K. B. 897; [1921] B. & O. R. 42; 
sub nom. Re WiaczEei.t, Ex p. TRUSTER »v. 
BARCLAYS BANK, Lrp., 125 L. T. 83613 sub 
nom. Re WIGZELL, Tv. BARCLAYS BANE, 
37 T. L. R. 526; 65 Sol. Jo. 493, C. A. 


Annotations :—As to (2) Distd. Re Wilson, Ex B: Salaman, 


Annotation :-—Re 


PART VIL. SECT. 2, SUB-BECT. 2. not 
1911 i. ——— —— 


B 


The Trusteo v. 


RIDG. 
Dp. L. R. 1121.—CAN, 
k i, ——— Not secured creditor who has deciston on 


Keith, Prowse (1925), 133 L. T. 814. As 
3) Conad. Scranton’s Trustee v. Pearse, [1922] 2 Ch. 87. 
a ae County Commercial Reinsurance (ffice, 


. Re 
[1922] 2 Ch. 67. 
1894a. 





Duty to recover statutory debt.)— 
In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, 
& these cheques were cleared through various 
banks, as holders. On Aug. 30, 1920, debtor 
was adjudicated bkpt. & on Mar. 30, 1921, 
his trustee in bkpcy. by the direction of his 
committee of inspection, commenced an 
action to recover £955, the amount admitted 
to be due, if recoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. Rules, 1915, r. 123. Deft. took the 
int that such an action ought not to be 
rought by an officer of the ct., as the claim, 
however legal, was practically dishonest, & 
that all cts. must apply the rule in Re Condon, 
Ka p. James, No. 60, ante :—Held: the 
claim the trustee in bkpcy. was secking to 
enforce was in respect of a debt which under 
Gaming Act, 18365 (c. 41), s. 2, & the decision 
of the House of Lordsin Sufters v. Briggs (see 
GAMING & WAGERING, Vol. XXV., p. 418, 
No. 213), was a statutory debt, & there was 
nothing in Re Condon, Ex p. James, or in 
any of the cases in which the rule in that 
case had been followed, which entitléd the 
ct. to say that if & when a right of action 
in respect of such a debt vested in a trustee 
in bkpcy., it was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 
it, & judgment for the trustee in bkpcy. must 
be entered in the action for the amount 
claimed.—SCRANTON’s TRUSTEE v. PEARSE, 
{1922} 2 Ch. 87; 91 L. J. Ch. 579; 127 
L. T. 698; 838 T. L. R. 629; 66 Sol. Jo. 508; 
[1922] B. & C. R. 62, 0. A. 
fd. Re Wilson, Ex p. Salaman, The Trustee 


v. Keith, Prowse (1925), 133'L. T, 814 
1894b. 





Duty to act equitably—Recovery of 
money paid to bankrupt with approval of 
official receiver.J—On June 26, 1924, a 
receiving order was made against W. on 
@ petition presented on May 25, 1924, in 
respect of an act of bk ones May 1, 1924. 
W. was @ promoter o xing contests & 
had in view at the date of the presentation of 
the petition boxing competitions. one of which 
was held at the Stadium, Wembley, on 
Aug. 9, 1924. He a ed against the 
receiving order, & pending that appeal the 
receiving order wae not gazetted. His appeal 


valued 
-}—-Re LoNvon 
% Works, Lrp. (Ont.), [1926] 4 
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having failed it was then gazetted on July 29, 
1924. At an interview between W., his 
solr., the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
Bkpcy. Rules, 1915, r. 316, represented the 
official receiver, A. was told of the proposed 
boxing contest & the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to stage the contest as the only 
hope of providing assets to meet the claims 
of his creditors, & that it was arranged he 
could do so without any intcrference by the 
official receiver, on W,. undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 
& to hand over any balance to the official 
receiver. On that arrangement being made 
W. proceeded with the negotiations for the 
contest & an agreement was executed by 
which he gave the Wembley authorities 
the right to collect all moneys paid for 
tickets at the turnstiles, & they were to have 
those moneys as a security for the payment 
by W. for the use of the Stadium. Various 
ticket agents paid W. for blocks of tickets 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., & on Sept. 9, S. was 
appointed trustee in the bkpcy. On a 
motion by S. to recover from the various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him & to 
recover the money collected by the Wembley 
authorities at the turnstiles: eld: A. had 
power to give his sanction to W.’s receipt of 
the procecds of the sale of tickets to be applied 
by him in discharging expenses & the trustee 
in bkpcy. was bound by the sanction so 
given, but even if he were not so bound & 
even if A. excevded his powers the trustee 
could not take the benefit of W.’s activities 
without accepting their burden, & the pay- 
ment to W. of the moneys which the trustee 
claimed, being the direct result of the leave 
obtained b - from A. to stage the boxing 
contests, tf would be inequitable & unjust 
to make resps. pay these moneys over again 
for the benefit of W.’s creditors & to hold 
that the charge given to the Wembley 
authorities was nugatory.. —Re W1LS0N, La p. 
SALAMAN, [1926] Ch. 21; 95 L. J. Ch. 58; 
133 aes 814; 70 Sol. Jo. 65; [1925] B. & 
C. R. 96. 


1805. Add. Annotations :—Consd. Re Wigzell, Ez p. 


Hart, [1921]2 K. B. 835; Scranton’s Trustee 
v. Pearse, [1922] 2 Ch. 8%. Distd. Re Wilson, 
Ex p. Salaman, ‘Nhe Trustee v. Keith, Prowse 
(1925), 188 lu. T. 814. 


1896. Add. Annotations :—Consd. Re Stokes, Hz p. 


Mallish, {1919} 2 K. B. 256; He Thellusson, 
Ez p. Abdy, {1919} 2 K. B. 735. 


1901. Add. Annotation ;—Mentd. Christoforides 


security. }—Re 
BRIDGE WORKS, LTD 
4 D. L. R. 1121.—-CAN 


19431. Who may a 
election—Custodta 


- (Ont.), [1926] 


v. Terry, [1924] A. C. 566. 


bang creditor.) —Tho custodian ap 
pointed by the official recelver after au 
authored assignment under Bkpcy 
Act, if he ia not a creditor of the 
assignor, is not entitled to appeal from 
the decision of the official receiver as 


LONDON 


against 
n not 


Cases 2007-2101. 


2007. Add. Annotation :—Mentd. Toronto Ry. v. 
Toronto City, [1920] A. CO. 446. 


-]—Where a trustee in bkpcy- 
with the sanction of the committee of in- 
spection employs a solr. to do particular 
business, the principle on which the solr.’s 
bill of costs against the trustce is to be taxed 
is that of solr. & client, not as between solr. 
& his own client but that of ‘‘ where the client 
& others are interested in a common fund,’’ 
i.e. bkpt.’s estate, & on such a taxation the 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
requeat, nor the whole amount of the fecs 
paid to counsel on the written authority of 


2028a. 








chairman of the first meeting of 
creditors who, after passing on the 
admission or rejection of proofs of 
claim for the purpose of voting, has 
declared a certain person elected as 
trusteo.——kke McCousrny, [1924] 2 
J). R. 11293 (192412 W. W. It. 348; 
40. B. It. 642.— CAN. 


PART VII. SECT. 2, SUB-SECT. 6. 


1059 li. Conflict of interest & 
duty.Jj—Where a trust co was an 
authorised trusteo in the bkpcy. of a 
limited co., & cortain directora & 
sharebolders of the latter, having large 
claims against debtors’ estate, were 
also shareholders of the trust co., one 
being also a director, it was considered 
undesirable that the trust co. should 
continue to act, & anotber trustec was 
appointed.—Jte Snaw (WALTER W.) 
Co., Lrn., [1922] 3 W. W. R. 119: 
68 D. L. hr. 616.—-CAN. 


PART VII. SECT. 4, SUB-SECT. 2. 


sb. To employ bankrupt at re- 
muncration ~Approbation of court.) — 
Held: tho employment of bkpt. & the 
terms of his employment, including his 
remuneration, must have the appro- 
bation of the ot.; the subsequent 
approbation is unauthorised by Bkpt. 
& Insolvent Act, 1857, 6. 276.—Re 
MACKAY, MCGUINNIAS v. LTHOLLINGS- 
MEAD (1021), 65 1. L. T. 89.—IR. 

so. W’0 «aceept tenders.|—When the 
trustee im accepting tenders, ho must 
have the written authority of the 
inspectors to do so.——-Re BROWN TAXI 
Co. & Drrrorr RADIATOR Co. (1922), 
65 D.L R. 136.—CAN, 

ad. J'io = =dispose of — property.) — 
When the truateo is selling stock or 
transferring property ho must have 
the written anthority of the inspectors 
to do s0.—Re Brown Taxi Co. & 
DETROIT Rapvraror Co. (1922), 65 
D. L. R. 136.-—CAN. 


1983 i. Payment — Power to make— To 
complete contract.|— Debtor agreed to 
purchase goods on condition that 
should he fail to complete payment ho 
should lose all the money paid. When 
al] the payments had been made save 
the last ono debtor becamo bkpt. :— 
Held + the trustee might pay the last 
instalmont & retain the pgoods.-— Re 
LeMInux & CoprpIng Moor Disrrei- 
BUTORIES (1922). 69 D. L. R. 100; 1 
Cc. B. jh. 4 4.— CAN. 


PART VII. SECT. 5, SUB-SECT. 1.—A, 

ii. Some creditors nat notified, 
—If the trustee discovers that he has 
failed to rond to some of the creditors a 
notice tntended to be sent to all, he 
should notify those who have been 
overlooked to file their proofs & should 
advise them of what bas taken place ; 
it ia not necessary to call a new meet- 
ing.—-Re CANADIAN CeRKEAI & FLouUR 
MiLia Co, (1922), 67 D LL. R. 284: 41 
oO. Il Nn. 316; 2 Cc. B. wR, 158.—CAN. 

2001 i. Zo realise to best adrantage— 
Acceptance of tenders.}—The _ trustce 
must be governed by the advice of the 
inspectors & by ordinary busincas 








judgment in delaying the acceptance 
of any tender for the purchase of 
debtor’s assets.—-72e CANADIAN CEREAL 
& FLOUR M1L1a Co. (1922), 67 D. L. R 
234: 510.L. R. 316; 2C. B. BR. 158. 


PART VII. SECT. 5, SUB-SECT. 1.— 

2008 iia. —-— Accountani—Charge 
for clerk’s tume.J—-Where an account- 
ant’s work is indispensable a trustee 
under Bkpcy. Act may be allowed to 
charge against the estate, ar # disburse- 
ment subject to taxation, a feo for 
his partner’s work as accountant pro- 
vided the trustee renounces any profit 
thereby accruing to him. But pay- 
ments made to the trusteec’s firm for 
the work of its employees must be 
disallowed as = disbursementr — Re 
BRYANT, IsaRD & Co., (1925) 4 D. 1. R. 
eat ea O.L. 471; 56C. B. R. 799. 


sf. Cosis incurred before apnoint- 
mew of umeanectors.}—Solrs.’ costs for 
services rendered prior to the appoint- 
ment of Inspectors are not taxable 
against the estate.—e STONKLBKRU 
(1922), 69 D. lL. R. 7283 [1922] 2 
W. W. R. 1328.—CAN. 


PART VII. sea a ia 1.— 
- (Cc). 

<* .}+- Theo taxation of a trusteo 
in bkpcy.’s bill of fees & disbursements 
will be reopencd when it appears 
mé facie that improper items have 
een included. Proof that the taxing 
master did not understand how far the 
el eh had approved the accounts 
will establish such a prima fame case.— 
Re J. STANLEY WerenLocK,. I7TD., 
i 2D. L. R. 566; 5C. B. R. 662.— 





20381 i. Basia of taxation of solicitor’s 
charyes—A mount of costs limited. \— Re 
MESALRVEYS, Lrp., [1924] 1 D. L. RR. 
1037; 4C. B. RR. 493.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— 
C. (a). 


2035 1. Order for nayment- When 
granted—Procecds of sale handed over 
to debtor.}\— Where debtor parte with 
property to a trustee who, in fraud of 
creditors, disposes of it & hands over 
the proceeds of the sale to debtor, such 
a fraudulent trustee may be compelled 
to pay to the creditors the moncy 
which he received ae a result of suc 
sale.—CAMERON ©. MOSKLEY, [1923] 
8 DD. L. R. 267.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.—H. 


sk. Trustee giving secret information 
to purchaser of part of eslate—Right to 
set aside anle.J—Re Davies Footrwrar 
Co., UNDERHILLS, LTp. vr. BARBER 
(1983), 68 O. L. R. 467; 4C. BR. R. 
131.—CAN. 


PART VII. SECT. 5, SUB-SECT. 2.—A, 


2125 iva. ** Cash reccipts.’’)} 
—Tho trustee is to he confined to five 
per cent. of the cash receipts in all 








the trustee. 
honestly sanctioned an expenditure which is 
not excessive, the taxing master should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee.—Re LAVEY, Ex p. COHEN & COHEN, 
[1921] 1K. B. 344; 90 L. J. K. B. 246; 124 
L. T. 572; [1920] B. & C. R. 171. 


2064. Add. Annotation :—Mentd. Christoforidés v. 
Terry, [1924] A. C. 566. 


2071. Add. Annotation :—Mentd. Christoforides v. 
Terry, [1924] A. C. 566. 

2101. Add. Annoiation :—Mentd. Christoforides v. 
Terry, [1924] A. C. 566. 
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But where the trustee has 


circurnstances, unless the inspectors in 
writing increase the amount & the ct. 
approves.—e BRYANT IsaRD & Co., 
(1925) 4 D. L. R. 1573; 57 OWL RR. 
471; 50. B. R. 799; vurying (192511 
D. L. R. 847; 5 C. B. R. 393.—CAN. 

2125ivb. —— —~-— —— Meanng.] 
—AHe JOUNSTON, [1925] 4 D. L. R. 226. 
— CAN. 

sl. Right to pritority—— Over Crown 
detts.J—The trustce ts entitled to he 
paid his fees & expenses in priority 
to the Crown.—Re CANADIAN CARPET 
& COMFORTER MANUFACTURING Oo., 
Kr p. A.-G. ror Canana, [1924] 4 
D. L. R. 1307 - 5 C. B. R. 54.——CAN. 

5m. Over claims for tarcs.J—A 
trustee in bkpcy. is entitled to retain 
his fees & expenses out of the estate in 
priouty to the Crown’s claim for sales 
taxes.--Jte TORONTO METAL & WASTE 
Co. (1921), 67 D.L. R. 1113; 510.L. 1. 
287; 2C. 13. I. 138.— CAN, 


gn. -}—The claim of the 
trustce in bkpcy. for his expenses is 
payable in priority to the taxes owing 
by debtor to a municipality.—Ke 
ADAMS SHOE Co., Fr p. TOWN OF 
PENETANQUISHENE, [1923] 4D. L. BR. 


927.—CAN. 

sp. -J—The trustee in 
bhpcy.’s claim for his fees & expenses 
always precedes the Crown’s claim 
for taxes undcr War Revenue ‘l'ax Act. 
—Re Davis, [1924] 3 DL. R. 5565 4 
Cc. B. It. 698.—CAN. 

st. Over claims by landlord.|)— 
If the landlord’s claim arose anteror 
to that of the Crown’s claim for taxes, 
the trustee’s claim for his fees & 
expenses will count after the landlord’s 
claim.- te Davis, 11924) 3 DL. L. R. 
656; 4¢. B. IR. 698.—CAN. 

Priority of debts generally, see cases 
in Part XTI., post. 


ai. Power of court to enforce nay- 
ment,}——The ct. will not dispose of a 
petition for an order for immediate pay- 
ment of the trustee’s costs.— MEN’S 
ATTIRE REGISTERED v. Hak (1922), 
ne LR 193; 2 Cc. B. R. 534.- 











— ee 








PART VII. SECT. 5, SUB-SECT. 2.— 


sw. Duty to oblan indemnity — 
Value of estate uncertain. }—W here there 
is any doubt as to the value of the 
estate an authorised trustee should, 
before proceeding with ite admuinis- 
tration, obtain an indemnity from tho 
creditora.—Re GUMP (1921), 69 D. L. KR. 
oan 51 oO. L. R. 118 ° 2 C. B. R. 56.— 


PART VII. SECT. 6, SUB-SECT. 1.—B. 


2159 i. Receiver hgndina orer assets 
fo trustee—Whether lien for charges— 
Whether locus standi to impeach 
managenent of trustee. |}—Held : (1) the 
interim recciver’s fees & expenses were 
a first charge upon the assets, & should 
be paid in po, to other fees & 
expenses, in tho administration thereof ; 
(2) no one except the creditors can 
attack the trustee upon the ground 


2168. Add. Annotation: —Mentd. Johnson v. 
Stephens & Carter & Golding, [1923] 2 K. B. 


857. 


Vol. IV——Bankruptcy. 


2176. Add. Annotation :—Refd. 
worth, Partington, [1925] 1 


Cases 2163—-2639. 


Spencer v. Ash- 
i. B. 589. 


Part VIII.—Proof of Debts. 


2344. Add. Annotation :—Consd. Re Moss, 
Everitt (1923), 93 I. J. Ch. 98. 

2358. Cilations :—Delete ‘1 L. J. Bey. 44.” 

2383. Add. Annoiation :—Mentd. Steinberg v. 
Scala (Leeds), [1923] 2 Ch. 452. 

2385. Add. Citations :-—affg. S. 
MORGAN v. Harpy (1887), 18 Q. B. D. 616, 

revsg. (1886), 17 Q. B. D. 770. 


Add. Annotations :—Refd. Bakcr v. Lloyd’s 
Mentd. Joyner v. 


C. A. ; 
Bank, [1920] 2 K. B. 322. 


Weeks, [1891] 2 Q. B. 381; 
Gough-Calthorpe v. McOscar, [1924] 1 K. B. 


716. 


2411. Add. Annotation: 
(1926), 42 T. L. R. 407. 





2415. Add. Citation :-—1 Ves. & B. 112. 
2429. Add. Citation :-—15 L. J. Bey. 9. 
2455. Add. Annotation :—Mentd. Richmond ov. 


Savill, [1926] 2 kK. B. 530. 


that he has mismanaged the estate.— 
Re Gump (1921), 69 D. Ll. R. 202; 51 
~L. R. 118: 2C. B. R. 56.—CAN. 
21569 ii. —-~.}+—Before the 
making of the recciving order debtor 
co. made an assignment to T., an 
authorised trustee, who had no know- 
ledge that a bkpcy. petition had been 
filed before the assignment :—ZJeld : 
T, having acted innocently, ought to 
receive remuneration for his services, 
which must be treated as an expenditure 
ofthe trustee, ranking ahead of the claim 
of the Crown.—Re TORONTO METAL & 
WastTE Co. (1921), 67 D. L. R. 111; 
oa L. R 287; 2C. B. R. 138.— 


PART VII. SECT. 9, SUB-SECT. 1.— 
C. (a). 





sa. For good cause.|} -lf a trustee 
in bkpey. acts throughout with the 
consent of the creditors, & if his 
appoltnen: as trustee is confirmed 
at a goncral meeting of creditors, there 
can be no grounds for dismissing bim 
from office. —LANGLOIS »v. LRMIRE, 
pe et (1922), 65 D. L. R. 128.— 


PART VII. SECT. 10. 


sb. Erercise of paowers—-Muat act 
personally.j—Re BROWN Taxt Co. & 
DETROIT RADIATOR Co. (1922), 65 
D. L. R. 136.—CAN. 

2298 i. —-— To consent to appointment 
of solicitor—No particular form necessary 
—Must te specific. BRYANT, 
IsarRp & Co. (Ont.), [1926] 4 D. L. R. 
440; 7C. B. R. 594; varying, (1925) 
1D. L. R. 34; 7C. B. R. 93.—CAN., 


PART VIII. SECT. 4, SUB-SECT. 1. 

2885 ii. Bankruptcy Act, s. 44.) 
—The above sect. does not give persons 
not otherwise entitled to recover from 
bkpt. a right to prove against bis estate 
because of an obligation to a third 
person.— He EXCELSIOR ELECTRIC 
DalRY MACHINERY, LTn.. [1923] 3 
D. L. R. 1176; (1922), 52 0. L. R. 
225; 2cC. B. lt. 599.—CAN. 

so. Debt due from association pro- 
hibited from dealing on credit system.) 
—ITleld : not provable.—Re KELVING- 





TON GRAIN GROWERS’ CO-OPERATIVE 
Ae {1924) 1 D L. R. 249.— 


Mentd. Burrell v. Leven 


Exp. 2459. Add. 


C. sub nom. 
Weeks, 


716. 
Anstruther- 


Ch. 149. 


Annotation :-—Mentd. Ite 
Bank, [1921] 2 Ch. 164. 


2463. Add. Citations :—affg. 
MORGAN v. Harpy (1887), 18 Q. B. D. 646, 
CG. A.; revsg. (1886), 17 Q. B. D. 770. 
Add. Annotations :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 
(1s9l] 2 Q. B. 
Gough-Calthorpe v. McOscar, [1924] 1 K. B. 


Farrow’s 


8S. C. sub nom. 


Mentd. Joyner v. 
31; Anstruther- 


2467. Add. Annotations :—Refd. Re Lister, la ps 

Bradford Overseers & Bradford Corpn., [1926] 
Mentd. Victoria City v. Vancouver 
Island (Bp.), [1921] 2 A. C. 384; Wise v. 


Lansdell, [1921] 1 Ch. 420 


2639. Add. 


PART VIII. SECT. 4, SUB-SECT. 3.—B. 


2427 i. Bankruptcy of purchaser— 
Part delivery before bankruntcy—Can- 
cellation of contract.)}—The insolvent 
co. agreed to buy sugar, to be delivercod 
in fixed montbly instalments. After 
vertain deliveames had been made the 
sugar co. intimated that there would 
be no more deliverics until the out- 
standing account for previous de- 
liveries was settled. The mMmsolvent 
co. made no demand for detveries & 
the sugar co. made no tender :—-fleld ;: 
the sugar co. could not be permitted to 
lie by unti) the whole poriod of the 
contract was up & then claim dumages 
for the failure to call for delivery during 
each of the preceding months.— Re 
ROCKLAND Cocoa & CHOCOLATE Co. 
(1921), 64 D. L. R. 644; 51 O. L. li. 
19 3 2 Cc. L. it. 43.—CAN. 


2428 i. Resale by vendor—Proof 
for loss on resale. |—Hield : the vendors 
could prove for such damages as they 
would have been entitled to recover 
against the insolvent for the breach of 
the contract.—Re HacCHBORN (1922), 
67 D. L. R. 227 > 51 O. L. K. 312; 2 
C B. R. 224.—CAN. 


2438 i. Payment in foreign 
currency.}—Held : the vendor entitled 
to prove for an amount equivalent 
in value to the amount payable in 
foreign currency.—Re MCKAY (1922), 52 
0. L. R. 466; 3 C. B. R. 462.—-CAN 


2438 ii. Goods not rcasonably 
fit for required purpose.|— Heid: the 
value of the goods should be estimated, 
the damages incurred by the purchaser 
deducted, & the balance proved for.— 
Re SCOTLAND WOOLLEN MILLIS Co., 
—CAN. 











sd. Sale & purchase in bulk.jJ—Claim 
of purchaser to rank on estate of ven- 
dor disallowed.—Re WHITER, [1925} 1 
D. R. 1189: 58 N. 8S. R. 1; 5 
C. B. R. 411.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.—C. 
2448 iv. —— For full amount 





of rent due—Notwithstanding agreement | 


2591. Add. Annotation : —Consd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 

2597. Add. Cilation :—15 L. J. Bey. 9. 

Annotation : --- Mentd. 


Falcon  v. 


Ba 2D... R. 685; 7C. B. RR. 485. 


—_— 


PART VIII. SECT. 4, SUB-SECT. 3.- - 
D. (a). 


2481 iv. -—— Contingent on survivor- 
ship of wife.J—Re LaAIna (1921), 64 
D. . ° 137 . 51 O. le i. 11 ‘ 2 
Cc. B. RR. 38.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (b) iii. 


2526 ii. ——.)—Re ANDREW MOTHER- 
WELL KATATE, [19231 4 1D. L. IR. 986; 
affd. 25 O. W.N. 359.— CAN, 

li, -]) Weld: the surety could 
not rank on the estate before the 
creditor had been paid in full.—IJe 
CoUUGHLIN & Co., Ar p. GUARANTER 





Co. oF NortTH AMERICA, [1923] 4 
Dl. R. 971; W. W. RR. 1177.— 
CAN. 

2545 fii, - - .--The contingent 


Hubility of a surety who har not been 
called on to pay ir ew debt provable on 
the bkpcy. of the principal debtor,— 
Re FROMENT, ALBERTA LUMBER Co. tv. 
ALBERTA DEPARTMENT OF AGRICUT- 
TURK, [1925] 3 D. L. R. 3773) (1925) 2 
W.W. RR. 416; 5 C. B. R. 765.—CAN. 
2545 iv. -J—~A surety who has 
not paid or been excused becomes on 
the tnyolvency of tho principal debtor 
a conditional creditor, & may as such 
prove hi¥ claim against the intolvent 
estate.— KOssOUW, ETC. v. HODGSON, 
[1925] App. D. 97.—S. AF. 
se. Creditor agreeing to pnuy off 
debt due to another creditar— Agreement 
not carried out.|—Held: the creditor 
was entitled to rank as a ereditor for 
the amount which be had agreed to 
ay olf.-- Re BENSON-JOHNBTON, LID.,, 
1924]4 DL. R. 675; 5C. B. R. 196; 
affd [1925)1 D. L. R. 999; 50. B. KR. 
414.—- CAN. 





PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (b) iv. 


2560 1. Co-surety'’s liability to con- 
tritium. jJ—A surety can prove in the 
bkpey of a co-surety for contribution, 
although the proving surety har not 
paid the creditor anything.—f?te FRo- 
MENT, ALBERTA LUMBER CO. wv 


for reduction of rent in consideration of | ALBERTA DEPARTMENT OF AGRICUL- 


compromi ompromise not carried 
102 


(N. 8.), | W. 


925) 3 D. Ll. R. 377; (1925) 2 


TURE, (1 
W. R. 415; 5G. 8B. BR. 765.—CAN, 


Cases 2639-2991. ENGLISH AND Empire Dicest SUPPLEMENT. 


Famous Players Film Co. (1925), 42 T. L. R. 
91. 


2689. Add. Annotation :—Mentd. Omnium Insce. 
Corpn. v. United London & Scottish Insce. 
(1920), 36 T. L. R. 386. 


2812. Add. Annotations :—Consd. Firman v. Royal, 
[1925] 1 K. B. 681. Mentd. He Naters, 
Ainger v. Naters (1919), 122 L. T. 154. 

2815. Add. Annotation: — Refd. Campbell  v. 
Campbell, [1922] P. 187. 

2875. Add. Annotation :—Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 


2901. Add. Annolations :—Refd. Performing Right 


at the date of such acquisition ; (2) even if 
there had been an equitable ent 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (8); (3) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void by reason of 
its execution within two years of the com- 
mencement of the bkpcy.—Re Dunt, Ex p. 
TRUSTEE, [1923] 1 Ch. 118; 92 L. J. Ch. 106; 
67 Sol. Jo. 32; [1922] B. & OC. R. 187. 


2955. Add. Annotation :—Distd. Re Pitchford, 


[1924] 2 Ch. 260. 


Soc. ». London Theatre of Varieties, [1924] | 29788. Proof by plaintiff against bankrupt defen- 


A.C. 13; Re Wait, [1927] 1 Ch. 606. 


2902. Add. Annotations :—Refd. Re Dent, Ex p. 
‘Trustee, [1923] 1 Ch. 113; Performing Right 


bat ?. Iondon Theatre of Varieties, [1924] 
re ae 


2902a. J—By marriage articles in 1914, 
made between husband & wife & three 
trustees, it was agreed that, after the intended 
marriage, an indenture of settlement should 
be executed & that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband & wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trustees of the articles therein 
named, & that if they or either of them 
should fail to accept the trusteeship of the 
scttlement, then such other person or persons 
us the spouses should nominate; & that in 
the meantime until the execution of the 
settlement the persons in whom _ such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemniscd on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
June 13, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his intercst under his 
father’s will upon truste for the benefit of 
his wife & children. On Dec. 5, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declaration that the 
acttlement & the transfer of the property 
purported to be made thereunder were void 
as against him :—Hceld: (1) the acquisition 
ae bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
sottled doctrine as a complete equitable 
assignment of that property, as the persons 
to wham the property was contracted to be 
assigned & the trusts upon which such 
persons were to hold it were not ascertained 


PART VIII. SECT. 4, SUB-SKCT. 3.—-L. 
2008 1 Continuing contracts generally 











th ches wore entitled £0 4 | —Re MoKay 
e@ ~—— 
EES dewuioen: eastakned in. eencot of 80. B. R. 463.-—-CA 


dant—Stay of action after bankruptcy—Proof 
in bankruptcy for amount claimed in action.] 
—On Oct. 25, 1920, resp., a mtge. broker, 
hereinafter called pltf., issued a writ against 
debtor in the K. B. Div. to recover a sum of 
£650 for commission earned. On June 20, 
1921, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pitf. to 
restore. On Mar. 6, 1922, pltf., bistead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £650. The 
official receiver rejected his proof, but on 
Jan. 17, 1928, the county ct. judge reversed 
the decision of the official receiver & admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for £46 17s. 9d. for his untaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 31, 1923, the official receiver rejected 
that proof. Pltf. appealed, & on Feb. 11, 
1924, the county ct. judge reversed his 
decision & ordered that the proof of the coste, 
amounting to £46 17s. 9d., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver :—Held: (1) as pitt. 
had obtained no judgment dealing either with 
his claim in the action or the costs thereof, 
but had elected to stay his action & to prove 
in bkpcy. for the amount claimed in the 
action, he was not entitled.to prove for his 
untaxed costs of the action; (2) (ASTBURY, J.) 
the sum for which pltf. sought to prove in 
respect of his costa was not a debt or liability 
cartain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might become subject before his 
discharge by reason of any obligation incurred 
before that date, within 1914 Act, s. 30 (3) 
& therefore was not provable.—e PITOoH- 
FORD, [1924] 2 Ch. 260; sub nom. He PrTCH- 
FORD, Ex p. OFFICIAL RECEIVER, 93 L. J. Oh. 
541; [1924] B. & C. R. 118; sub nom. Re 
PITCHFORD, Ex p. OFFICIAL RECEIVER 1. 
Harz, 131 L. T. 669, D. C. 


2983. Add. Annotations :—Refd. Re Pitchford, 


[1924] 2 Ch. 260. Mentd. London Steamship 
& 'Crading Corpn. v. Russian Volunteer Fleet 
(1926), 185 L. T. 607. 


2089. Add. Annotation :—Consd. Re Pitchford, 


[1924] 2 Ch. 260. 


2901. Add. Annotation :—As to (1) Refd. Abraham 


v. Buckley, [1924) 1 K. B. 908. 


~~ we 


Feld: , th d portions of the contract. 
ie gti (19a), 63 0. L. R. 460; 


Vol. IV.—Bankruptey. Cases 2993-—3210a. 


2003. Add Annotation:—Consd. Re Pitchford, 8167. Add. Annotation :-—Mentd. Re Pitchford, 


[1924] 2 Ch. 260. 


(1924] 2 Oh. 260. 


3001. Add. Citation :—sub nom. R. v. Sussex JJ., 3172. Add. Annotation :-—Consd. Re Searle, Hoare, 


14. J.P. Jo. 224. 


30388. Add. Annotation :—Consd. 


[1927] 2 Ch. 867. 


[1924] 2 Oh. 325. 
Re A Debtor, 8178a. Debt arising out of harsh & unconscionable 
contract—Creditor money-lender.]—te ARM- 
Re L A. & STRONG, Ex p. Lipron, No. 3105a, ante. 


¥. M., Official Receiver v. The Debtors 3210. Add. Annotation -—Consd. Re Searle, Hoare, 


B. 

(1926), 05 L. J. Ch. 258, 
3054. Add. Annotation :— Refd. 

[1927] 2 Ch. 367. 








Re A Debtor, 39102. 


[1924] 2 Ch. 325. 
-|—Where, after the admission by the 
trustee of a creditor’s proof against bkpt.’s 





3105a. Creditor money-lender—Contract harsh & estate & that creditor’s participation in a 
unconscionable.]—A trustee in bkpcy. has no first dividend, it was ascertained that he had 

ower to reject or reduce a proof by a money- proved for & received more than he was 
ender, on the ground that the contract is entitled to, & upon an application to the ct. 
harsh & unconscionable, such power being his proof was reduced :—Held: in the 
vested in the ct. alone.—iie ARMSTRONG, absence of any rule in bkpcy., the well- 

Ea p. Lipton (1926), 95 L. J. Ob. 184 ; [1926] known principle of equity, that a beneficiary 

B. & O. R. 21. who has been overpaid is not entitled to 
8134. Add. Citation :—sub nom. Re Byrom, Ex p. receive any further payment out of the 
LiCKERSLEY, 22 L. J. Bey. 27; 17 Jur. 198. common fund, until the payments to the 
8187. Add. Annotation :—Mentd. Re Jubilee other beneficiaries are levelled up to the 
Cotton Mills, [1922] 1 Ch. 100. amount aecelved by he overpaid penentlary, 

aS : was applicable with the resu iat the over- 

ar a al :—Refd. Re Debtors, [1927] paid creditor was not entitled to participate 
ag in any future dividends in respect of his 

3152a. ——.]—The effect of Bkpcy. reduced proof without giving credit for the 
Rules, 1915, r. 262 read with rr. 26, 27, 28, is overpayment in respect of his original proof. 

that subject to the ct.’s power to extend the The mere fact that the trustee cannot 
time, which will only be exercised in very recover either payments made to a creditor 

special circumstances, no application to whose proof is subsequently expunged or 

reverse or vary the trustee’s decision in overpayments made to a creditor whose proof 

rejecting a proof can be entertained unless is subsequently reduced, dues not prevent 

it is made by notice of motion supported by the operation of that i Woae rinciple in 

affidavit & set down within 21 days of the the case of a proof in bkpcy. or docs the 

decision, so that there is an effective applica-- quceney of Jesse, M.R., in Ie Tail, Er p. 

tion before the ct. within that period.—Re arper (see No. $210), contain any statement 

BARLEY, [1923] 1 Ch. 177; sub nom. Re inconsistent with that application of the prin- 

BARLEY, L'a p. HARRISON, 92 J. J. Ch. 419; ciple.— He SEARLE, IIOARE & Co., [1924] 2 Ch. 


[1922] B. & C. R. 258, 


PART VIII. SECT. 4, SUB-SECT. 7. 
sf. VOes OF retested ne thd 
oppose granting of receive ordcr. 
Baud : the solrs. were entitled to rank 
upon the estate of dobtor for the 
amount of their costs so incurred.— 


Re iat ohat ta LTD., [1924] 4 D. L. R. 
pan 56 Pe i n. 110; 5 . B. R. 73.— 


PART VIII. SECT. 6, SUB-SECT. 1. 
3018 v. ——— Name ¢& description of 
declarant. |—It is sufticient if the initials 
of the christian namos & the full 
surname be given, & words setting 
forth the occupation or station in life 
of tLe deoclarant.—Re MoCousrery, Jie 
STRATTON & GREENASHIELDA, LTD., 
11938) 4D. L. R. 1227; (1924)° 3 

e W. R. 587.—CAN. 

3018 vi. —-—~- Omission of ‘‘ make oath 
& say "—Effect of substitution of words 
having same meaning.]—- Tho de- 
elaration should not be rejectcd for 
such variance.—Zte MCCOUBREY, Ke 
STRATTON & GREENSHIELDS, TD., 
(1924) 4D. L. R. 12237; [1924] 8 
e e R. 587.—CAN. ; 

3018 vil. ——— Statement of account— 
S of statement.}—The state- 
ment of account in prima facie properly 
referred to in a declaration o y when 
it is “annexed & marked ‘A.’” If, 
however, the statement is a proper one 
& ia annexed to the dealaration, though 
not so marked, & from an examination 
thereof in conjunction with the 
deolaration or m other circum- 
atances, it may reasonably be con- 

ed that the statement is that 
referred to, it may he admi — 
Cro TiSaatd DLR tears 
GHIBLDS, oe hk. b 
{1934} 3 W. W, R. 5687.—CAN. 


325; 68 Sol. Jo. 755; sub nom. Re SEARLY, 


for tho judgment debt.— Rte ALLAN 





3020 1. Proof on behalf of corpura- 


tion.}—(1) The declarant need not GRAIN GROWERS’ = CO-OPERATIVE 

cepreealy dencrtie himself as one of the ae stiy are x ea ace a Ko 

eleenee authorised to make the declara- Sack. L. We 295+ [1922] 2 W. v.- 
(2) Where the declaration does not 142.—CAN. 

state that the deponent has knowledge 8057 §. —— Wreept in regard to 


of the facts deposed to it i» objection- assessed taxes.J—Judement was _ re- 
able & should be rojected.—Jte covered by the A.-G. of the Irish Freo 
McCouBREY, Re STRATTON & GREEN- State against Lt. for excess profits 
SHIELDA, LTD., [1924] 4 D. L. l.1227; duty in respect of the four accounting 


[1924] 3 W. W. R. 587.—CAN. yaa heap Tt ng, ae. 31, te 1918, 
nterli tons a 9, 20. ‘ho assessmon wero 
aj. J lineat fc cramires:} nade by the revenue officials of the 


tation Ppa oompbear en aoe duis Lrish I'ree State subsequent to Mar. 31, 
chairman. or trustee, if he 16 satistie onition bebind the judgment could 
that the change was made before the e examined to determine che question 
declaration waa sworn.—Re McCov- whetber the A.-G. was a comp tent 
BREY, Re STRATPON & GREENSHIELDS, petitioning creditor im respect_of the 
Lip 11924] 4D. L. R. 1227; [1924} amount of the duties.— /te READE, 
3: W. W. R. 687.—CAN. [ERAT ae te She Bite 


8024 fi. -}-It is sufficient if , - _ 6. 
made before SS eeaen authorised to PART VIII. SECT we SUB-SECT. 6 
take affidavits under Canada Evidence $147 ii. To dircct 18Ut .}— 
Act, R. S. C., 1906 (ce. 146), 3. 36.—He Held: the bhpcy. Judge had power 
McCovusReEy, Re Srratton & GREEN- to direct an issue to be tried.—I1INIFR- 
SHIELDS, LTD., [1924] 4 D. L. R. 1227 ; aS beg Mee aa Se Tae A 

r ry on ° ESTE ° » Bde . 
O24) 8 We Wa He O8tee 361; 16 Sask. L. tt. 401; [1993] 1 
PART VIII. SECT. 6, SUB-SECT. 2, W. W. R. 1068.—CAN. 

- Necessit or ct claim. }— 8157 i, ——~ Hvidence.}—The autho- 
Neither the Ot. ef he crustes will rised trustee, or claimant, may use as 
consider a creditor’s claim inst evidence the whole or any part of 
bkpt.’s estate until it has been filed.— examinations of dimcctors of debtor 

CONTINENTAL PUBLISHING Co., corpn. taken under Bhpcy. Act, 8. 66.— 


‘ Re CHRISTIE GRaNntT, LTD., [1991] 3 
Ke Dae ees On. W. W. it. 264; 10. B. R. 489.—CAN. 


D. L. R. $39; 4C. B. R. 343. 
$1671. S. FP. Re DUMYERMLINE 


PART VIII. SECT. 7, SUB-SECT. 1. TRADING a Pp. RELIABLE Tk AD- 
85 vi. ——- ———.}--The judge hus 1NG Co. (1922), 5. dos, dts : 
per te ineutte into the consideration [1922] 2 W. W. FR. 1274.—CAN. 








a me 


Cases 3210a—3375a. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Hoare & Co., Ex p. TrRusTEE, 93 L. J. Ch. 
571; 182 L. T. 21; [1924] B. & C. KR. 114. 


3214. Add. Annotation :—Mentd. Re Maxson, 
Ex p. Trustee, [1919] 2 K. B. 330. 
3222. Add. Citation :—(1918-19] B. & C. R. 276. 


3224. Add. Annotation :—Refd. Re Maxson, Ex p. 
Trustee (1919), 88 L. J. K. B. 54. 
3264a. Dividend received.|—Applts. 
sold a quantity of rice to a purchaser. The 
dae gaia was not paid, & the vendors 
rought an action claiming the return of the 
goods on the ground that they had becn 








obtained by the fraud of the purchaser. The 
purchaser became bkpt., & resps., who were 
the trustees in the bkpcy., were added as 
defts. The vendors afterwards proved for 
the price of the goods sold in the bkpcy. & 
received a dividend:—Held: they had 
clected to affirm the contract of sale, & the 
action could not be maintained.—KIN TyrE 
Loone v. SETH (1920), 89 L. J. P.C. 118; 123 
L. T. 639; [1920] B. & C. R. 89, P. O. 


3267. Add. Annotations :—Mentd. The Joannis 


Vatis (No. 2), [1922] P. 218; The Goulandris, 
f1927j P. 182. 


Part 1X.—Secured Creditors. 


3334. Add. Annotation :—Refd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


8368. Add. Annotation :—Mentd. Giles v. Kruyer, 
[1921]3 K. B. 23. 


3365. Add. Annotation :—Mentd. Re Chiandctti, 
Ex p. Trustee (1921), 91. J. K. B. 70. 


3375a. Deposit of securities—-To secure joint debt 
of firm——Debts due under separate personal 
guarantees of partners.| — The general rule in 
bkpcy., that, when a creditor seeks to prove 
against his debtor’s estate. he must give up or 
value any security which if not retained 
by him would go to augment that estate, 
presupposes that the security is for the par- 
ticular debt for which he seeks to prove, & 
docs not apply to a case where the security 
is for a different debt. 


PART VIII. SECT. 10. 


$218 ii, — — ———~ ——.}-—The 
creditor was allowed to amend = his 
clain & set out the security which ne 
held.—-S1TI RIING CLOTHING Co, 
Ta ‘ss oa a ‘ ee a he (1 922), 
6 XL. R398; 2c B. RR 535,.— 
CAN. property./—ITeld : 





3218 iii. Proof made on footing 9 4), R. 1018: 
of holding securityu— Security mvalid.) 12960; i 
- -Claimant was allowed to amend his 
alas Re DUMIERMLINGE TRADING 
Co. tr op. REWABIE TRADING Co. 
(ise), 66D. L. R. 81B: (1922) 2 

- W. kt. 1274.—CAN. 


PART VIII. SECT. 12. ane ene 


80. Louse of 


(1922), 65 7). 


pith was a secured 
SERGE, 11924) 
(19214} 1 W. W. 1. 
250.— CAN. 

Hae ' aaa on ron. 
payment plan. j— Lessor held a secure ‘ : 
creditor in respect of rent.— Re TURNER itil L. R514; 
15 Sask. L. Qh. 
3815 [1922] 2 W. W. KR. 414.-- CAN. 
the lessor to A. .order appointing a_ receiver :— 
the catent of his share of the crop 7/«ld: notto e a charge, & a judgment 


ere tor. ARDERBON vw, 
ya Sask. I h. 


1 KH. 1305 
-|-— dleld : 


Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 
securitics which belonged to them individu- 
ally to secure a joint debt of the firm, & also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
the joint debt of the firm, & the firm subse- 
quently, as debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the administration 
of the joint & separate estates of the debtors 
the rules prevailing in bkpcy. should be 
followed :—Held: as the bankers did not 
hold a charge on the securities so deposited 
for the debts due under the separate guaran- 
tees given by the two partners, &, therefore, 
were not “secured creditors’? within the 
definition in 1914 Act, s. 167, in respect of 


tia a the ecstate.—Zte Breck, [1921] 5s. 9, includes a creditor who has 
3 . R. 150.—CAN 


PART IX. SECT. 2. 
sn. Asyigniment of unpaid purchase- 
money under farm sale agreement to 
secure balance of purchase price of other 


obtained a charg order ainst ao 
fund in ct.—wHe APLAN, CLEAN 
(J. J. EstaTE Co. v. NEWTON 


H. 
(Nan. ) 11926] 3 W. W. Rt. 593.—CAN, 


sw. Distress.J—When a landlord dis- 
traans he becomes a secured creditor 
under Bkpcy. Act, but, in Alberta, his 
rights & prioritics. are not governed by 
that Act, but are subject to Landlord’s 
Rights (Bkpey. ) Act, Alta., 1924 (c. 12), 
sn. 3.—He HAMILTON & OAKES, {1925) 
{1925} 1 W. W. R. 
5 C. B. R. 465.—CAN. 


3360 i. Appointment of receiver.j— 


B1. Claim rojceled in parl—Right of 
ercdator to appeal.}—A creditor receiv ed 
wn notice from the trustee disallowing 
part of his claim & enclosing a cheque 
for the balance The creditor clearly 
showed that be had no intention of 

accepting the cheque in full accord & 
satisfaction of hi» claim, but he casbed 
the choque :-—leld : the ereditor was 
not thereby debarred from appealing 
from the dinallowance by the trustee.— 
Re COHEN & SWriauMan, leur 7. GELMAN, 
(1925) 4D. L. Re. 3859 — CAN. 


sm. Claim of Crown rejected— Position 
of Crown.)J—Re WAaRrDpDkOLD Manu- 
FACTURING Co., (19261 3 D. L. RR. 398; 
59 Q, L. KR. 194.— CAN, 


PART IX. SECT, 1. 


8332 iv. Appeal from decision 
of referce—Forbidding creditor to enforce 
security. |— Pec CANADIAN WRA&TERN 
ae oe CoRPN. (1922), 69 D. L. R. 689 ; 

Cc. B. R. 494. —CAN. 


bi. Z'o advise as to validity of lien. }— 
A judge of the Ct. of K. B. has juris- 
diction to advise an assignee for the 
benofit of creditors on whether cortain 
creditors have a mechanics’ lien on the 





reserved as rent was protected against 
the creditor of the Jessbee, notwth- 
standing a rovision in tbe lJeasc 
whereby tho lessee’s share of the crop 
was to be applied in payment of debts 
owing by the lessee te the lessor outside 
of the lease.— Re DemMRY & DEMRY, 
TRUSTER v ALLANn, (1924) 4 D. L. R. 
1275; (1924) 3 W. W. R. 708.—CAN. 


st. Purchase of property by third 
party— Agreement to transfor on repay- 
iE Bb ho : the purehbaser was a 

ecured _creditor.— He BOURGEOIS, 
T1923] 2W. W. R. 204; 3 C. B. R. 
841.—CAN. 


sv. Judgment recovered before assign- 
mcnt—A fler Seoul of Bankruptcy Act, 
1919.}—#l¢ the assignment took pre- 
cedcnee over the judgment.—PARKFR- 
EAKINA Co. v. ROYAL BANK OF CANADA 
(1922), 65 D. L. It. 679.—CAN. 

3347 ii. Seizure of goods under lien 
notes—A used wi nowledge of in- 
solvency— holder of unregistered viil 
ie mice Pinky fe Musrarp, {1923] 2 
D. L. R. 922; 4C. B. 1h. 140; affd. 
24 O. Ww. N N. 513.— CAN. 


t (p. 358) & —.}-Tho term 
** sccured creditor in Bkpcy. Act, 


creditor of bkpt. not by virtue of the 
order a secured creditor.—RHe PRTER- 
AON, Hee Ho.woway, {1925) 4 D. L. RA. 
1042; [1925] 3 W. W. R. 708.—CAN. 


sx. Judgment for tolls ee water 
supplied by maunicipality.}+—Held: the 
city of K. was, by virtue of the charge 
given it by Water Act, B.C., 1914, 
8. 151, @ secured ercditor.—He KAM- 
Loors COPPER Co., Page p. KAMLOOPS, 
aed, 3 oD. LL. 896; [1925] 2 
V.R. 733 ; 35 B. C. R. 243.— CAN. 


ee . 360) 1. Joint & several 
note. — Held : the holder of the notcs 
was mot asccured creditor.—HonGeE v, 
McLEAN & UNION BANK OF CANADA, 
(19101. 3 WwW. W. R. 1108; 50D. L. Rh. 
125; 13 Sask. L. R. 85. —-CAN, 


t (p. 362) i. Lien upon mining lands 
Jor wages.}—Held: claimants were not 
secured creditors—Re REEVE DOBIE 
MINES, WAGE-EARNERS CLalIM (1921), 
64 D. L. R. 634; 500. L. R. 499; 1 
C. B. R. 540.—CAN. 

By. Ne taking security for money 
advanced to husband for business pur- 
poses.}—Haw ov. Haw’s OFFICIAL 
ASSIGNEE, [1927) N. Z I. R. 366.— 








those debts, they were entitled to prove for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of those 
Massey & Co., 
Hx p. MANCHESTER & LIVERPOOL DISTRICT 
BANKING Co., [1924] 2 Ch. 199; 93 L. J. Ch. 
547; 131 L. T. 622; 68 Sol. Jo. 536; [1924] 


securities.—e DutTron, 


B. & C. R. 129, C. A. 


3378. Add. Annotation :—Mentd. Re Gunsbourg, 


[1920] 2 K. B. 426. 


3383. Add. Annotation: 
[1922] 2 K. B. 109. 


3383a. ——.| 








Mentd. Z?e A Debtor, 


Re Durron, MAssry & Cv., I’'x p. 


Vol. IV.—Bankruptcy. Cases 3375a—3509. 


MANCHESTER & LivERPOOL DisTRIcT BANK 
ING Co., No. 3375a, ante. 


3412. Add. Annotations :—Consd. Re A Debtor, 
[1922] 2 K. B. 109. 


8505. Add. Annotations :—Consd. Re Thellusson, 
Ex p. Abdy, [1919] 2 K. B. 735; Re Wigzell, 
Ex p. Hart, [1921] 2 K. B. 835; 
Scranton’s Trustee v. Pearse, [1922] 2 Ch. 87. 


Refd. 


Mentd. Ke Stokes, Lx p. Mellish, {1919] 2 


K. B. 256. 


3558. Add. Citation :-—sub nom. Re Emert, Ex p. 





ANDREWS, 1 Madd. 573. 


Add. Annotations :—Refd. Dalby v. India & 
London Life Assce. 
Crompton v. Huber (1855), 25 L. T. O. S. 43. 


(1854), 18 Jur. 1024 ; 


Part X.--Mutual Credit and Set-off in Bankruptcy. 


3562. Add. Annotations :—Consd. 

[1924] 2 Ch. 
Paddy v. Clutton, [1920] 2 Ch. 554; 
City Life Assce. (1925), 42 T. L. R. 45. 
Mentd. Ellis’ Trustee v. Dixon-Johnson, [1924] 


Benefit Assce., 


2 Ch. 451. 


PART IX. SECT. 3. 


hi. J—An assignment unde 
Bkpcy. Act does not interfere with o1 
lessen tho rights of a secured creditor 
to enforce or retain his security.— 
Wuitr & Co. v. THR IONIA (1922), 69 


h ii. -j—-In bkpcy. tho rule of 
equality is absolute except where 
Bkpcy. Act itself gives ptiority to 
some debts over others.—fte ORAY, 
{1924]) 1 b. L. R. 250: 53 0. L. R 
323; 3C. B. lt. 737.—CAN. 

h iil. .J—Tho mgehts of secured 
creditors remain unimpaired in the 
ovont of a receiving order or authorised 
assigninent boing mado, & uwuy pro- 
ceedings taken to constitute a creditor 
a secured creditor or to realise on his 
security shall not, if legal, be inter- 
fered with or vacated.—Fe HAMILTON 
& OAKES, [1925] 2 D. L. R. 5145 [1925] 
1 W. W. R172; 5 Cc. B. . 165 — 
CAN. 

$383 xxi. — Mortgage on vessel-—— 
Right to enforce security wn admirally 
court.) —Held > an assignment under 
Bkpcy. Act did not prevent the holder 
of a mtge. upon a vessel from enforcing 
his security before the Exch. Ct. 1n 
Admlty.—WHITE & Co., LTb. v. THE 
Iontra, [1921] 20 Exch. C. R. 327; 
1C. B. R. 415.—CAN. 


3383 xxii. Security not realising 
sufficient to satisfy debt—Right to prove 
for balancc.|—If a creditor fails to file 
his claim in accordance with Bkpcy. 
Act, s. 46, he cannot proceed against 
the insolvent, after a composition has 
been confirmed, for payment of the 
composition dividend on the unrealized 

ortion of his secured debt.—DaLEyY & 

ORIN 0. FOGEL (1922), 68 D. L. KR. 
277.—CAN. 

8388 iv. -)— Held: a vendor 
secured by a Hen note might seize the 
goods & obtain an order for sale, though 
he had not proved in the bkpcy.—He 
EmMPpImrRE TRACTION Co., Ltp., [1920] 
3 W. W. R. 515.—CAN. 

83386 v. -}—A secured creditor 
may proceed to realise his sucurity inde- 
pendently of any bkpcy. or winding-up 
procoedings.—He CANADIAN WESTERN 
STEEL Coren. (1922), 69 D. L. R. 689; 
2 C. B. R. 494.—CAN. 


sz. itight to sue under Fraudulent 
Preferences Act, R.S. 9., 1920 (c £04).] 























Re National 
539. Refd. 
Re 


3580. Add. Annotation :—Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 853. 

3598. Add. Annotation: -—Refd. Ive 
Assce. (1925), 42 T. L. R. 45. 

3599. Add. Annotation :—Expld. Giles uv. Kruyer, 


City Life 


(1921] 3 K. B. 23. 


—It the security of a secured creditol 
18 sufficient to satisfy his claim in full 
he cannot bring action under the above 
Act —BARRETT v. BARON, [1825] 1 
I). Tn 1. 474: (1925) 1 W.W. R875 
19 sash L. R. 207; 5 C. B. ht. 
CAN. 


sa. Seltlement of claim by trustee d° 
secured creditor.) — Held: ereditor 
cstopped from setting up a preferonce 
in respect of part of his claim, unless 
the settloment contains an express 
stipulation to the contrary.—He Manr- 
HIN MI_tK Propucts, [192511 1. ls RR. 
533; 5C. B RR. 281 —CAN, 

sb. Sufiocncy of security—IPresimp- 
tion.J—In the absence of evidence to 
the contrary, it 18 presumed that tho 
security of a secured creditor is sufhoient 
to realiso his claim — ANDBRYON 0. 
SERGI, fae 1 W. W. IR. 1260; [192 4) 





20D.1L 1015; 18 Sask. L. KR. 255.- 
CAN. 
PART IX. SECT. 4, SUB-SECT. 2. 
qi. ——- Guarantee by thurd party. \-— 


A guarantee by a third party o1 a 
charge on the property of a third party 
1s Oulsido Bhpcy. Act, 6. 46 (3), & the 
creditor 1s not called upon to value the 
security.—He COUGHLIN & Co., Hr p. 
GUARANTEK Co. OF NORTH AMERICA, 
(1923) 3 W. W. R. 1177; 4 DL. i. 

so. Affect of—On_ creduor’s rights 
against surelies.}—Where a creditor on 
filing a claim against bkpt. values his 
security, & such valuation is accepted, 
he 18 not thereby paid to the extont of 
the valuation so as to rolieve the 
sureties from  ILItability therefor.— 
KUPROSKI v. ROYAL BANK OF CANADA, 
{1926] 3 D. L. KH. 801; (1926) 5.C. RR. 
032; 7 Cc. Lb. hi. 499.—CAN. 


PART IX. SECT. 4, SUB-SECT. 3. 


e i. -}+—Where a trustce 
took possession of goods upon which 
liens wore held by virtue of an oral 
election to redeem at a valuation :— 
Held: he could not contend that it 
was invalid because not in writing.— 
Re GUARANTEED BATTERIES, LTD., 
{1923} 3 DL. R. 743; 63 O.L. RR. 45; 
3C. B. RR. 695.—CAN. 


PART IX. SECT. 4, SUB-SECT. 4.—B. 


sd. Necessity for.)|— Under Bkpcy. 
Act, s. 6, no leave is necessary for a 


TRO 








secured creditor to proacecd to realise 
on hus sccurity.- IMepRiwaL LUMBER 
Co. vo. JOHNSON, [1923! 1 D. L. E 
1125° § We. OW. mR. 92035 38 CG Ba. 
707.—CAN. 


PART IX. SECT. 4, SUB-SECT. 5.- D 


8500 v.-~- - -| A bank held 
heus upon bhypt. co.’s personal prow ity 
which it valued in pursuance of Bhpcy 
Act. The goods were sold for a greates 
sum than the valuation. Jleld ss the 
bank was ontitled to 1recerve all moneys 
realised from the sale of the goods under 
lien, subjeet only to a elamm = tor 
wages & the charges of local agents.— 
Ree GUARANILED BALTERIES, Lrtp., 
(1923) 38D. R748 3 530. LT 45: 
8 C. 1. It. 695. —CAN. 


36y0 vi. ——~.]—A bank pam over 
to the trustee im bhpcy. the amount 
realised in oxcess of ith Claim, & subse- 
quently it was found that payment of 
ith claim fell short by the amount 
realised under a forged bill of lading :-— 
Held: the bank was cutitled to be 
repaid such phomtage by the trustee. - 
Re ADANAC GRAIN CO., Lip. fi gee) 
TW.W. 1. 8193 669. 1. 1. 7725 31 
Man. L. it. 480 — CAN. 


3500 vii. Right to payment aH 
full | -A. & B. valued them seeurties 
in bkpey. proceedings at ‘mounts Icss 
than the principal suns covenanted to 
be paid. ‘The trustee m bhpey. having 
sold the mortraged lands.— //cld: A. & 
L. were entitled on allocation to pay- 
ment of the full amount of their clans 
with interest.—te TURKIIING’s  Ius- 
TATE, (1920] 1 1. Jt. 23.— IR. 


se. Claun partly unsecurcd —Appro- 
priation of payments to unsecured clarm 
wt permissrble.J-—MOORL t. WILLIAMS 
(A. RR.) MACHINERY Co., Jita., [1925] 
= D. L. hk. 1009.—-CAN. 








PART X. SECT. 1, SUB-SECT. 2.— 
B. (c). 


IReebotcs on insur- 
ance premuimns.| Debtor co were in- 
debted to a broker upon accepted 
drafts for insurance premiums paid by 
hin on thar behalf, & arranged with 
the broker to cancel the tosurance 
policies upon which he had paid the 
premiums represented by the unpaid 
drafts, & to have the amounts allowed 
by way Of rebate for the unearned 





-_——— 


3600 v. 


Cases 3612—3740. 


3612. Add. Annotation :—Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 
3621. Add. Annotations :—Mentd. The Oountess, 
[Y 921] b. 279; Fooks v. Smith, [1924] 2 K. B. 
08. 


3625. Add. Annolation :-—Consd. fe City Life 
Assce. (1925), 42 ‘TI. L. R. 46. 
3687a. Equitable debt——Against legal debt.|-Bkpcy. 
jurisdiction proceeds upon equitable principles 

draws no distinction between equitable 
& legal rights for the purposes of. administra- 
tion; & deft. is entitled under 1914 Act, 
s. 31, to set off against a legal debt claimed by 
a trustee in bhpcy. an equitable debt due to 
him from bkpt., both debts being in existence 
before the date of the receiving order.— 
MATIIESON’S TRUSTEE v. BuRRUP, MATHIE- 
BON & Co., [1927] 1 Ch. 562; 96 L. J. Ch. 
148; 136 L. T. 796; [1927] B. & C. R. 47. 

3645. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

3648. Add, Annolation :—Refd. Paddy v. Clutton, 
[1920 } 2 Ch. 554. 

3653. Add. Annotations :— Folld. Paddy  »v. 
Clutton, [1920] 2 Ch. 6554. Distd. Ke 
National Bencfit Assece., [1924] 2 Ch. 339. 
nee Ite City Life Assce. (1925), 42 T. L. R. 

de 

3654. Add. Annotations :—Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Mentd. Paddy 
v. Clutton, [1920] 2 Ch. 554. 

3655. .idd. Annotation :—-Consd. He A Debtor, 
[1927] 1 Ch. 410. 

3660. Add. Annolation :—Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 

3661. Add. Annotation :—Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 131 L. T. 652. 

3662. Add. Annotation :-—Refd. Re A Debtor, 
[i927] 1 Ch. 410. 

3678. Add. Annotations:— Consd. Paddy v. 

Jlutton, [1920] 2 Oh. 554; Re National 
Benelit Assce., [1924] 2 Ch. 339. Apld. 
Re City Life Assce. (1925), 42 T. L. R. 46. 
Refd. Ellis’ ‘l'rustee v. Dixon-Johnson, [1924] 
2 Ch. 4561. 

3679. Add. Annolation -—Refd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

3680. Add. Annotations :—Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451. 

3681. Add. Annotations :-—Mentd. A.-G. v. 
Keyser’s Royal Hotel, [1920] A. C. 508; 
Verschures Creameries v. Liull & Netherlands 
S.S. Co., [1921] 2 K. B. 608; Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249; 
Anderson v. Equitable Life Assce. Soc. of 
United States (1026), 134 L. T. 557. 

8695. Add. Annotation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 I. B. $22. 

3696a. Shares deposited as security for debit 
balance owing to bankrupt—Unauthorised 
sale by bankrupt.]—Deft. opened a specula- 





premiums paid by the insurance oon, 
to the broker :——dJJeld . e broker 
was entitled to apply the sum paid to goods. 

for rebates in reduction of the 
ou.’s indebtedness, or by way of set-oil 
agalnet his claim for the amount of 
the premiums paid by him.—Jte Fatr- 
WEATHERS, Lrp. (1921), 67 D. L. R. 
oro. 61 Q. da. R. 438; 2 Cc. Bb. kh. 


Services to be 


Held :* t 


3600 vi. ——— Credilur Jor eer- 
vices rendcred—Debtor for ygooda ade- 





livered by an A eement for 


there was a right of 
set-off.—Re MoMurtry & Co., Ex p. 


PART X. SECT. 1, SUB-SECT. 3. 
3646 1. Arrears of rent—Againat sum 
due for seed. }— 
lord aould exercine the 
~—-Re GRANTNAM, Ex p. DoY3e, [1923} 


ENGLISH AND Empire Digest SUPPLEMENT. 


tive account with a firm of stockbrokers & 
deposited with them as security for debit 
Balines which might from time to e be 
owing by him on that account the indicia of 
title to various bonds & shares. includi 
certain rubber shares. In 1920 the firm sol 
the rubber shares without the knowledge 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpcy. of the 
firm. On Feb. 16, 1922, a receiving order 
was made against the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustee 
in bkpcy. of the firm rendered deft. a final 
account, which, after giving credit to deft. 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the parties ought 
to be adjusted under the mutual credits 
clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee :—Held: the brokers could not 
have maintained an action for their debt if 
they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpcy. had no higher right: no question 
of set-off arose under the mutual credits 
clause of 1914 Act, the right of deft. being to 
a return of the shares in specie; & in the 
special circumstances of the case the order 
of the judge was correct.—E Luis & Co.'s 
TRUSTEE v. D1IXON-JOHNSON, [1025] A. C. 
489; 94 L. J. Ch. 221; 133 L. T. 60; 41 
T. L. R. 336; 689 Sol. Jo. 395; [1928] 
B. & C. R. 64, H. L. 


8697. Add. Annotation :—Refd. Baker v. Iloyd’s 
Bank, [1920] 2 K. B. 322. 


3702. Add. Annotation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 


3707. Add. Annotation :—Refd. Ke City Life Assce. 
(1925), 42 T. L. R. 45. 


3714. Add. Annotations :—As to (2) Consd. Re City 
Life Assce., [1926] Ch. 191. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451. 


3719. Add. Annotations:—Consd. Paddy  v. 
Clutton, [1920] 2 Ch. 554; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. Refd. He 
National Benefit Assce., [1924] 2 Ch. 389; 
Re City Life Assce. (1925), 42 T. L. R. 46. 


3739. Add. Annotations: —Consd. Paddy v. 
Clutton, [1920] 2 Ch. 554; Mllis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339; 
Re City Life Assce. (1925), 42 T. L. R. 45. 


3740. Add. Annotations :—Consd Ie Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Refd. Re 
Fredericke & Whitworth, Ex p. Uibbard, 
(1927) 1 Ch. 253. 


3D. L. BR. 94; 4C. B. R. 168.—CAN. 
eo -}—If shares in a 
co. ale claimed by the official 
ae Be : age . the bkpcy. - a tN ° 

older, or purposes of proof an 
estimate is made under B - Act, 
1908, s. 111, of the amount claimable 
in future calls thereon, the 
off against such amount a 
sum due by the oo. to bkpt. for 8 
tes Sag pate har Pla mama 924) 
N, Py L. my 1163.—N.Z. 


for supply of 





Sons, 


Held: the land- 
t of set-off. 


3740a. —----.)—-Applt., the managing director of 
& co. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, L ge to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made ip the winding up 
upon appit. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt.’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him, the registrar refusing 


3741. Add. Annotation :-—Refd. 


Vol. IV.—Bankruptoy. Cases 3'7ava—4vula. 


to allow applt. to set off against the amount 
he had been so ordered to repay to the 
liquidator the sum for which he had recovered 
judgment against the co. :--Held:  applt. 
had not, at the date of the receiving order, 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay to 
the liquidator.- Re A Denror (82 of 1926), 
[1927] 1 Ch. 410; 136 LL. 'T. 8493 sub nom. Fe 
MUMFORD, DEB'ron v. PETITIONING CREDITOR, 
Er p. OFFICIAL RECHIVER, 006 L. J. Ch. 75 ; 
[1926] B. & C. R. 165, D.C. 
Re A Debtor, 
[1927] 1 Ch. 410. 
8769. Add. Annotation :—Distd. Re Pennington & 
Owen, [1925] Ch. 825. 


Part Xl.—dJoint and Separate Estates--Bankruptcy of 


Firm or 


3900. Add. Annotations: --Refd. Re Biddulph, 

Ex p. Burton (1543), 3 Mont. D. & De G. 
Stroud v. Gwyer (1860), 28 Beav. 130. 

3945a. Estate of undischarged bankrupt partner— 
Second bankruptcy of partner—Unsatisfied 
balance of joint Habilities in first bankruptcy.] 
-—-T. & M., partners in a firm, had been 
adjudged bkpt.; bkpt. M.’s discharge had 
been refused, & there were unsatisfied joint 
debts in the bkpcy. of the firm; & a subse- 
quent receiving order was made against M. 
under which he was ayain adjudged bkpt. :— 
Held: under 1914 Act, s. 33 (6) & s. 39 (1), 
the unsatisfied balance of the joint liabilities 
of the firm could be proved in the subsequent 
bkpcy. of M. by the trustee in the first bkpcy. 
—e Moss, £z p. EVERITT (1923), 93 L. J. Ch. 
98; [1923] B. & C. R. 135. 

4019 Add. Annotation: —Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. P. ©. 113. 
4068. Add. Annotation :—Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. P. C. 113. 


| 4069. 
! 


Partner. 


Add. Annotations :—Refd. te Gunsbourg, 
[1920] 2 K. B. 426; Moore v. Flanagan, 
f[1920} 1 K. B. 919. Mentd. 2. v. Paulson, 
[1921] 1 A. C. 271; Anderson v. EKyuitable 
Lite Assce. Soc. of United States (1926), 131 
L. T. 557; Bennott v. Whitehead, [1926] 2 
K. B. 380. 


4080. Add. Annotation :—Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. PV. C. 118. 


4102a. Separate personal guarantees of 
partners.]|—Jte DuTYON, MASSEY W Co., Ha p- 
MANCHESTER & LIveERPOOL District BANK- 
ina Co., No. 3375a, ante. 


4108. Add. Annotation :-—-Consd. fe J)utton, 
Massey, Lx p. Manchester & Jiverpool 
District Banking Co., [1921] 2 Ch. 199. 

4188. Add. Annotation :—Mentd. Brocklebank v. 
R., [1925] 1 K. B. 52. 


4217. Add. Annotation :-- Refd. Houghton — v. 
Nothard, Lowe & Wills (1927), 41 T. L. Ke 76. 








Part XIl.—Priority of Debts. 


4279. Add. Annotation :-—Refd. Re arene (Sinith- | 4281a. -- 
: | 


field, London), [1922] 2 Ch. 3 


tate ae to ee ee 


PART XI. SECT. 1. 

3788 v. -}—The vseparate credi- 
tors must be satisfied in full before the 
artuersb!p creditors can rank, & as 
artnership assets, the ena esi a 

creditors must first be satisfied in f 
before the separate creditors can rank. 
—He TAYLOR v. Levgys, [1923] 3 

D. L. R. 1134; 62 O. L. R. 201; 
Cc. B. R. 390.—CAN. 
st. Motion by trustee to have debtor 
ed ner in bankru 
Debtor entuled to be heard 





soltadton.}—H 


sc. Cluim by 


D. L. 


pt firm— 
se Re POL- 
LARD, {1925] 4 D. L. Rt. 370.—CAN. 


PART XI. SECT. 8, SUB-SECT. 2.—C. 


CAN. 


vancud to partner after ineffective dis- 

e WaLk 26) I 
D.L. R. 274; 680.L.1 
4.—CAN. 


PART XII. SECT. 1, SUB-SECT. 38. lea e 
Workmen's Compen- D. L. 

sation Buard for arrears of Tee of 8) 

: assessments. }—Claim’ ref V 

MEN'B COMPENSATION BOARD v. EDGAR 

[1924) 3 Kt. 273; [1924] 2 

Ww. e R. 566 ; 20 Alta. L. R. 3$5.— 


PART XII. SECT. 1, SUB-SECT. 4. 
sd. General rule }—The Crown has 


- ** Local rate ’’- Land drainage rate. 
—A land drainage rate levied by a drainage 


af. —— .]-—Where the Crown it 
an unsecured creditor for taxes owing 
by bkpt., the Crown will take pictes- 
ence over all other secured creditors 
in respect of those taxes.—He Nou, 
GRAVELBOURG TOWN (1922), G5 

R. 754; 2C. B. R. 545.—CAN. 


: wl Fee SIANDARD PHARMACY? 
Lrv., 7te ALBERTA PROVINGCE’S CLAIM 
(Alta.), [1926] 2 D. L. KR. 300, L126) 
] W. W. Qh. 773.—-CAN. 


EAM, [19 
w@141;7CB 





—- WORK * 


ak. J'rustee entitled to scl off pay- 
ment of tares agawnat claim of lundlord 
for arrears of rent.|- Re GRANTHAM, 
fx Pp. Dor.Le, {1923] 4 dD. du. ii. 04; 
4c. B ht. 168.—CAN. 








sa. Money paid by partncr under 
partnership agreement un death of bank- phe rei ence ta aHlonity io 4280 il. - —— Water rate wae 
rupt partner to ’s estate.}—Ke | other unsecured creditors, but ye ig | AN. ARKANGING DEBTOR, [1921) 
1029.—CAN. administration of the cstcte.—-Ke 4280 ill. Light rates.)— ke 
TORONTO MzeTaL & Waste Co. (1921), | Marunson, Ex yp. PRINCK ALBERT 
PART XI. SECT. 6, SUB-SECT. 1. 67 D. L. R. 111; 61 0. L. R. 287; (Crry), [1924] 1 W. W. 1295 (1924) 
ab. Right to claim for Money ad- 2 Cc. B. R, 138.—CAN. 1 DL. r R. 260 ; 18 Sask. L. R.—CAN. 


Cases 428la—-4298. 


board constituted under Land Drainage Acts, 
1861 (c. 133), & 1918 (c. 17), is a local rate 
entitled to preferential payment within 1914 
33 (1) (a)—He ELLWwoop, 


Act, 8. 
1 Ch. 455; 


06 L. J. Ch. 170; 
B.& (| R. 53, D.C. 
4284. Add. Annotation : 





4295a. 


4280 iv. -—— - Alectric ypuower ratcs.j— 
Re DeECKLICH DELICATESSEN, [1925] 1 
Dd. . R. 652; 56 Of. L. R. 140: & 
C. LB. ik. 203.—CAN, 


bi. —-—— -J—Re INTERNATIONAL 
MrraL Works, LTp., kr py. V., 11925) 
1D. L. hR. $09; 5C. B. lt. 378.—CAN. 

b ii. ——— CANADIAN CREDIT 
MiNn’s TRUST AbSOUON. v. KDMONION 
Criy, (1925) 2D. L. R. 625; [1925) 1 
W. W. RR. 747; 21 Alta. L. BR. 160; 5 
C. B. R. 587. -CAN, 

oi, Business taxcsa.|— Pe Wrst 
(FY. KW.) & Co. (1921), 62 D. Le. R. 207; 
50 O. L. i. 631 > 2 Cc. Lb. hi. 3.—-CAN. 

© fl. ——.J—Whoere «a township 
or municipality is, by a provincial 
statute, mado a preferred creditor in 
respect of business taxes, this prefer- 
ence disappears when the statute is 
repealed by a dominion stlatute.—Jte 

OKL, Ir p. GRAVKLHOURG ‘TOWN 
(1922), 65 DL. Rh. 7643 2c LB. 1. 
015.—CAN,. 

6 iii, —-—- -—— .J—A_ municipal 
corpn. isn not entitled by Bkpcy. Act, 
RK. O1 (6), to priority over other creditors 
of bkpt., for business taaecs in respect 
of which no distress has been made.— 
fte ORCILIAN Co, (1922), 60 D. L. RR. 
679; 51 O. L. R. 6493; 2C. B. 1h. 510. 














civ. —— —-.)-~ A city is in 
respect of business tax a secured 
creditor.— Re MATHESON, Fr p. PRINCE 
ALBERI (Criry), [1929) 1 D. lL RR. 2603 
[1924] 1 WLW. RR. 129; 18 Sask. L. RR. 
3, ~ CAN. 

GV. -- - «J Re STANDARD 
PHARMACY, Lib., Jt ALBERTA PRO- 
VINGE'S OLAIM (Alta.), [1926] 2D. L. RR. 
300; (1926) 1 W. W. RR. 773.—CAN, 

o vi. Domanion — taacs—- Over 
fares due to municipality.j—leld : 
Dominion tares proferred.—Jte ADAMS 
Syuok Co., Ar p. TOWN OF PENE- 
Za EEN 11923) 4 D. L. lt. 027.— 





LE 


a eee om 


C vii. Income tax.) — Re 
BLANG, [19Z1]3 Dd. LR. 256.— CAN. 

o vidi, ———- ~——~. ]}—Held: balance of 
income tax entitled to pmority.— Je 
Onrk, (1924) 21. R. 120.—IR. 

© ix. )-Roe Linnwick 
& Coue (1921), 20 Mxch. C. RR. 293.- 
CAN 


en ane renee 


cx. - - Poll tar.}J —Re Lis BLANC, 
(1924) 3 J). LL. RR. 256.- CAN, 

o xi. — Sales tares.}--Held: the 
Crown was entitled to priarity over all 
othor whisecured creditors in respect of 
sales taxes.—Jte Wrsr (I. 1.) & Co. 
(1921), 68 D. L. R. 772: 50 Of L. RR. 
631; 2C. B. RR. 3.— CAN, 

© xii. e]— Held: a creditor 
could not rank as a secured creditor in 
priority to the claun of the Crown for 
taxes on sales of goods to debtor.—He 
NICHOLSON SaLER & SERVICK CORPN., 
119024) 3 D L.R. 593; 4C. B. RR. 692. 
—CAN., 

—— War rerenue ta.ces.)}— See cases 
in Part AlI., Sect. 1, sub-sect. 6, post. 

c xii. —-— Tares asecssed prtor to 
assignment.j|—Held: the city had a 
preferential lien on the goods of the 
ussiguor for the above taxecs.—Re 











sub nom. Re ELLwWoop, Ez p. 
RivER DEE DRAINAGE BOARD v. HOOson, 
136 L. T. 696; 


Refd. Re Webb (Smith- 
ficld, London), [1922] 2 Ch. 369. 

~ Helping employer to perfect 
invention Under agreement for payment 
out of profits.|— Where a clerk assisted his 


[1927] agreement 


[1927] 


clerk :—Held : 
proving for his remuneration as a clerk, or 
from receiving three months’ salary in full.— 


ENGLISH AND HmprrE Dickst SUPPLEMENT. 


master in perfecting an invention, for which 
a patent had been obtained, upon an agree- 
ment to be 


aid out of the profits, but which 
no reference to his duties as 
he was not precluded from 


Re Evwins, Ez p. Hickin (1850), 3 De G. & 


MCKENZIE, [1924] 1 W. W. R. 159; 
4C. B. K. 492.—CAN. 

di. .}—Held: debtor's chattels 
subject to seizure for arrears of taxes 
by the municipality even in the hands 
of the trustee.—ic HARRISON (1922), 
69 D. L. hh. 658; 651 0. L. R. 634; 
2C. B. lh. 360.—CAN. 





d ii. --—Re LAURANCE (1923), 
550. L. R. 196; 4C. B. R. 349.—CAN. 

sl. Claim of inspector of taration.] 
— lee McKENzIF, [1924] 1 W. W. KR. 
159; 4C. LB. Rt. 492.— CAN. 


PART XII. SECT. 1, SUB-SECT. 5. 


sm. Bias of court in favour of 
creditor.}—The right of a creditor for 
arrears of wages to stand as a preferred 
ereditor will be construed by the ct. 
with a bias in favour of the creditor.— 
Re CORSON SHOR Co., [1924] 1 D. L. R. 
555.—CAN. 

4285 ix. After judgment re- 
covered.}—The claun of & wage-earner 
to priority for his wages remains a 
claim for wages even after judgment 
has been recovered.-—LBALL tv. THORNE 
(1920), 46 O. L. R. 261; 50D. L. Rk. 
85.—-CAN. 

4285 x. 





Earned within three 
months of bankruptcy.jJ— Held: a 
workman could only rank as a pre- 
terred creditor for wages carned within 
three months of the bhpcy.— RopDDEN 
Re (1922), 67 D. L. RR. 630.— 


4285 xi. —~—.)}—Held: the 
director & president & the director & 
secretary-treasurer of bkpt. co. were 
entitled to pmority for wages or 
salaries in respect of services rendered 
to bhpt. co. during the three months 
before the date of the assigument.— 
Re KHASIRRN ONIARIO MILK ODUCTS 
Co., {1923} 1D. L.R 591; 520.7. 
67 : 21 Q. Ww. N. 483.—CAN. 

4285 xii. JjJ—Heldds a 
clan for wages was not entitled to 
priomty not being. eurned = within 
three months inunediately preceding 
the receiving orde:.—te CONTINENTAL 
PUBLISHING Co., Fv p. Davis & Sm- 
mons, [1924]1 D.L R.339; 40. B. RR. 
343.— CAN. 

4285 xiii. ——- Comniission 
payable when goods shipped—wNSerrices 
rendered more than three months before 
bankruptey—Goods shipped within threc 
months of bankruptcy.)— Held the 
salesman could not rank as a preferred 
creditor in respect of such comnission. 
—Re HERCULES RUBBER Co., Aa p. 











—— ee 


ALLAN, [1924] 1 D. L. RK. 999; 4 
Cc. B. R. 655.—CAN. 
4285 xiv. Allowaunce for er- 





penses.}—Where a person is employed 
as a travelling salesman & is given his 
expenses in addition to his salary, he 
may claim to stand as a preferred 
creditor as regards both his salary & 
his expenses.— Re CokRsON SHOE CoO., 
[1924] 1 D. L. ht. 555.— CAN. 


4289 ia. J—A 
travelling salesinan, selling goods on 
commission, was allowed by debtor co. 
to sell their ds at specified priccos 
any goods sold by him to be invoice 
to the customer at the price at which 


192 











Sm. 662; 10 L. J. Bey. $; 14 L. T. 0.8. 
469; 14 Jur. 405; 


4298. Add. Annotation :—Consd. 
Regent’s Garage & Engineering Co (1920), 
90 L. J. K. B. 783. 


64 EK. R. 651. 
Moriarty v. 


he sold, & he to be allowed the differ- 
ence between the net price & lis selling 
price :—ZWleld : not cutitled to prionty. 
—Ke SpreciaLtiry Baas, LYrv., [1923] 
1b. L. hh. 827; 53 0. L. RR. 355; 
3C. B. Rh. 617.—CAN. 

4292 i. Accountant — Monthly 
salary—-Part time employment.)—leld : 
he was a servant & entitled to rank as 
uw preferred creditor.—ite GORDEAN 
FURNITURE Co., Ez p. SLADDEN, [1923] 
4D. L. KR. 1198; (1923) 3 W. W. lh. 
630.—CAN. 

4298 i. Company official — 
Director.}—The mere fact that a 
director who claims priomty for wages 
is a superior officer of a co. docs not 
of itself deprive him of priority. The 
real question is whether the person 
making the claim has contracted to 
render service to the co. beyond what 
would come within the sco of his 
duties as a statutory  oflicer.—He 
KHASTERN ONTARIO MILK PrRopuUCTS 
Co., 1923) 1 D.L. R. 591 ; 210. W.N. 
483; 52 O. L. kh. 67.—CAN. 


PART XII. SECT. 1, SUB-SECT. 6. 


h i. -}~The preferential rights of 
a landlord are restricted a» provided 
by Landlord & ‘Tenant Act, s. 38 & 
a landlord cannot claim to rank as a 
preterred creditor in respect of sums 
voluntarily paid by him for taxes 
owing by bkpt.—Aie CRISTAL, [1926] 
2D. J. Lt. 840; 59 O. L. RR. 44.—CAN, 

h ii. Under Lgndlord’s haghts 
(Bankruptcy) Act, 1924 (c. 12) (Alta.), 
s. 3.J——The above sect. entitles a land- 
lord to privrity to the catent of the 
amount limited thereby over — all 
bkpt.‘s secured creditors, including the 
Crown.—J’é STANDARD PHARMACY, 
Lrp., Re ALBERIA PROVINCE'S CLAIM 
(Alia.), [1926] 2 D. L. R. 300; (1926) 
1W. W. it. 773.— CAN. 

h iii, — Cannot be deprived of 
preferential en— kacept by agreement.) 
—e MILNER, Ax p. FORBES (OUOnt.), 
eae 2D.L. KR. 988; 7C.B. RR. 319.-- 


























si. Special covenant. } 
— Held: notwithstanding a clause 
in a lease as to acceleration rent, the 
landlord was only cntitled to rent for 
the time the premises were occupied 
by the trustce.—CANADIAN CREDIT 
MEN’S TRUST ASSOCN. v. MONKA (1924), 
34 B. Cc. RK. 99.—-CAN. 


sn. Arrears of rent—Priority over 
—War revenue tazes.}—-Re SOLOMONS 
BocHNER Fur Co., (1924) 1 D. L. R. 
685; 53 O. L. Re 497; 24 O. WN. 42. 


—CAN. 

sp. ~The Crown 
claiming under War Revenue Tax Act 
& a landlord for arrears of rent rank 
inter se according to their priomty in 


556; 4C. B. R. 698.—CAN. 

sq. —— Sales tax.J—He CaLcus 
Co., LTp., Ex p. McGuiIRgE, [1925) 3 
D. L. R. 809; 57 O. L. R. 272; 5 
C. B. R. 763; revsg., (1925) 2 D. L. It. 
246.—CAN. 

sr. Tozes due under 
Income War Tax Act, 1917.)—~Re 
HUMBERSTONE Coal Co., Lrp., Ez p. 




















payment.}—Where a woman lends money to | 
her husband [to help him in his business] 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, & he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
JREWKERNE UNITED 
BREWERIES, LTD. v. Hare: [1921] 1 Ch. 160; 
124 L. T. 


husband.—Re SLADE, 


89 L. J. Ch. 
668. 


556 ; 


| 
4336. Add. Annotation :—Consd. Ie Slade, Crew- | 4 
kerne United Breweries v. Slade, [1921] 1 Ch. 


160. 


232 ; 


Vol. IV.— Bankruptcy. Cases 4835a--4484a. 


4335a. —_— ——— Bond to secure annuity taken in | | 4338. Add. Annotation :—Refd. Re Wombwell 


| 
64 Sol. Jo. 160. 


| 
| 160. 


(1921), 37 T. L. R. 625. 


4342. Add. Annotations : -Retd. Re Wilson, Er P. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814. Mentd. Je Wigzell, Liz p. 
Hart, [1921] 2 K. B. 835; Scranton’s Trustee 
v. Pearse, [1922] 2 Ch. 87, 


4345. Add. Annotation :—Refd. Dennistoun 
Dennistoun (1925), 69 Sol. Jo. 477. 


4353. Add. Annotation :—Refd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 


V. 


4357. Add. Annotation :-—Refd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 


Part XIII.— Distribution of Estate and Payment of Dividends. 


4366a. Agreement for 
bankruptcy laws 
WRIGHT (1839), 6 
2808 DVeLbedc tT. 

fnnolation.  Distd. Prince er 


Void. 
Bing. N. 
107 : 


distribution contrary to 
STAINES 0. 
(174; 
133 1. 
Haworth, (fo, 2 K. #. 


4378. Add. Atnotation :-—Mentd. 


Loong v. Seth (1920), 89 1. J. 


oaaene: TRUST Co., Lip, ee 3 


L. R. 1543 (1925) 2 W. W. 68 ; 
iE wa Be. OR. 719s) revay., ioant 1 
W.W. RR. 9645 5 CG. B. R. '639.— CAN. 
st. ——~- —— Fes d> erpinses of 


trustees}—The trustee’s claio: for his 
feon & a always precedes the 
Crown’s claim for tavern under War 
Revenue Tax Act, but if the landlord's 
Claim arose antemor to that of the 
Crown, then the trustce’s claim will 
couut after the landlord’s & wall pre- 
cede the Crown's claim. -dte Davis, 
1921S DL. R.556; 40.18. R. 698.— 
CAN. 


sw. Corenant by tenant to pay tascs & 
other expenses.J—-A landlord can only 
rank as a preferred credifor in respect 
of arrears of rent, & thos is 80 even 
where the lease ptipulates that the 
tenant shall make other payments, 
namely a portion of the taxes & Cupbts 
of heating the premises.— Hie STANLEY 
Mitts Co. (1924), 27 O. W. N. 123; 
asf. ts ee 3DL. 1.40; 4a RB. RR. 


5 


sx. Costs of distress.)~ Re McK, oo ‘ 


(1924] 1 W. W. RR. 15935 4 0. B 
49..—CAN. 
fy. -—— — Debt not beang debt for 


fares, rates or asseasments.J—The Crown 
in the right of a province hus no 
priority over other creditors of bkpt. 
with respect to a debt due to it which 
{is not a debt for taxes, rates or assess- 
ments.—Re CARDSTON U. If. A. Co- 
OPERATIVE Assgocn., Lirp., Re Pro- 
VINCE OF ALBERTA. (1925) 4 D. L. R. 
897; (1925) 3 W. W. Rh. 651.— CAN. 


fii.-- -- — -}— Reo STANDARD 
Poarwsacs, Lip. 2 ALBERTA Prro- 
VINCE'S CLAIM (Alta.), (1926) 2D. 1. 1 
300: {1926} 1] WLW. R775. CAN, 


rj. - — Sales teres.) 


WAIN- 
% Scott, 
R. 68, 

768. 
The Kin Tye 
Pp. Cc. 113. 


4484a. 





duo to the Dominion Govt. under 
Special War Revenue Act (Dom.), 
1915 fe. 8), as enacted by 10 & 1 
Geo. 5, ¢. 71, aro merely debts duo to 
the Crown, not expressly charged upen 
the assets of debtor.- Je WEST (i. F.) 
& Co. (1921), 62 D. IL. RR. 2075 oF 
O.L. hh. 631; 2C. 2B. hl. 3-—CAN. 


r ij. —— (Charge against goods ad- 
mitted as settler’s effects.J—Held: to 
take priority over the Jien for costs 
given an execution = ereditor.— Fe 
WiLky, Be ANTNONY SALT Co., Ite 
CROWN’S CUSTOMS) DUTIES CLAIM, 
[1925} 4D L. RR. 7903 [1925] 
W. W. Ri. 683 — CAN. 


iii. Tlealth Insurance con- 
bata On a claim ior arreats 
due in respect of Health Insurance 
contributions, alleged to be recoverable 
as Crown debis ranking next after the 
usual preferential payments :—J/eld : 
Health Insurance contributions were 
recoverable only as a civil debt.— Je 
LINDSAY, [1926] N. 128.—IR. 

riv. --- Debt due 
mission.j— Held: «a preferential debt. 
— Pe MALONEY, [1926] 1. 2. 202 IR. 


sa. Surcty paying Crown dcbt.J)—A 
surety who has paid the indebtedness 
of the principal debtor to the Crown is 
entitled to stand in the same position 
as the Crown & to exercise its remedics 
for the recovery of the debt.— Re PATHE 
FRERES PHONOGRAPH CoO. OF CANADA 
(1921), 64 D. L. R. 628; 500. L. i. 
644; 2C. B. lt. 21.—CAN. 


PART XII. SECT. 1, SUB-SECT. 10. 
Fees & erpenses of trustee.)- Sce 

uae Part VII., Sect. 5, sub-sect. 2, 
» ante, 


4331 i. Judgment 





to Land Con- 


ereditor — Reqis- 


| tered certificate of judgment.}—A judg: 


iment creditor of a bkpt., who 1. 


Sales taxes | registered a certificate of judgment 


4403. Add. Annotation: 
Trustee (1919), 88 1. J. IN. B. 740. 


4424. Add. Annotation :-- Mentd. Falcon v. Famous 
Players Film Co, (1025), 42 T. 1. R. 91. 


Proof subsequently 
SEARLE, [OARE & Co., No. 3210a, ante. 


- Refd. Re Gurwiez, Er p. 


reduced. |— lve 


with the district registrar, Is not en- 
tilled to a hen agamst the estate for 
the costs Incurred ino obtaining the 
A nas - Re YAWOSKI (1922), 66 

~L.R 5703: (1922) 1 W. WR 296; 
: C. Bh. KR. 181.— CAN. 

di. — - ~—.] Meld: the trustee 
must pay the sheriff's fees & charges, 
including poundage & the costs of the 
execution ereditor in’ priority to all 
other charges or claims — /?e TORONTO 
MRTAL & Wasi Co. (1921), 67 D. LL. R. 
11}; 510. L. R. 287; 2C. B. RR 138. 


~——' 


sb. Costs 


of action continued by 
trusting ~With 


authority of — court.j- 
Hetd: costs ineurred after the mpol- 
voney preferred. - MY LRSON 0. GREDN 
& Hooks (1922), 68 D. Le. Re. 209, - 
CAN. 


m i. Preece of goods supplied to debtor 
— With approval of trustee—Kor con- 
tinuation of businese after bankruptcy.) 

Held: sccounts for such goods pre- 
ferred.- Jée Mornis, (1923) 3 D. L. ht. 
848; 53 0. L. lt. 56.—CAN. 


sc. Moncy-lender.J—In no case can 
a person who lends money to another 
before the Jatter’s bhpev. rank us a 
referred creditor for te money so 
fianed: — RODDEN tv. GOODMAN (1922), 
67 1). L. Rt. 6: A 


sd. Arrears of mai nicianer of lunatic.) 
_ ers0n Of unsound mind having 
died Fdcleent, arreals due for mnainte- | 
nance to the institution where he hid 
been kept were allowed affler debts due 
to the Crown, & in priority to the taxed 
costs of his commnittee.-- He MaGuinr, 
(1923) 1 I. Rt. 108.—~IR. 


PART XII. SECT. 2, SUB-SECT. 1. 


43385 viii. - Payment of debt 
by wife as surety for husband.) Held: 
wife not ai deferred” ereditor. Re 
BARRON, Har p. BARRON, [1924] 4 
D. L. ht. 1307; 40. BK. 1, 624.- CAN, 


5. 


te 


Cases 4545—4753. 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


Part XIV.—Administration in Bankruptcy of Estates of 
deceased Insolvents. 


4545. Add. Annotation :-—N.F. Latter v. Juckes 
(1926), 42 T. L. R. 723. 
4547. Add. Annotation :—Refd. 

[1923] 2 Ch. 302. 
4549. Add. Annotation :—Mentd. Re Wigzell, 
Ee p. Hart, [1921] 2 K. B. 835. 


Re Sarjeant, 


4559a. 


4556. Add. Annotation :—Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. 


Administration of estate of undis- 
charged bankrupt—Right to after-acquired 
property.|—Re SanJEANT, No. 1808a, ate. 





Part XVI.—Miscellaneous Practice and Procedure. 


4602. Add. Annotation: —Mentd. Re Yoster, 
Barnato v. Foster, [1920] 3 K. B. 306. 

4627. Add. Armnotation :-—Mentd. Scott v. North- 
umberland & ])urham Miners’ Permanent 
Relief Fund Friendly & Approved Soc., 
{1920} 1 K. LB. 174. 

4633. Add. Annolulions :—Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 1384 L. T. 765. 
Mentd. te Cohen, £2 p. Trustee, [1924] 2 Ch. 
5165; Ie Hoyle, Ea p. Trustec, [1924] B. & 
C. hi. 22. 

4638. Add. Annotations :—-Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 184 L. T. 765. 
Mentd. Itc Cohen, Ez p. Trustee, [1924] 2 Ch. 
oe a Hoyle, kz p. Trustee, [1924] B. & 

: 22. 

4661. Add. Arnolalion :—Mentd. Re Cohen, Ka p. 

Trustee, [1024] 2 Ch. 516. 


4665. Add. Annotation :—Consd. Re Cohen, ax p. 
Trustee, [1921] 2 Ch. 515. 

4665a. Necessary before other side entitled to 
refer to contents.|—-On June 29, 1923, resps., 
having received from bkpt. an order for 
goods, on the same day delivered them ta 
bkpt. together with an invoice bearing the 
sume date, which subsequently at bkpt.’s 
request wus post-dated to July 10. On 
July 20, bkpt., although fully realising his 
insolvency, sent to resps. & to 107 other 
creditors cheques which were all post-dated 
to July 31 in settlement of their several 
accounts. On July 31 bkpt. gave notice to 
his creditors that he was about to suspend 
payment. Not one of those post-dated 
cheques was paid on presentation; but on 
July 30, the day preceding the act of bkpcy., 
bkpt. paid in cash to resps., who had no 
knowledge of bkpt.’s financial difficulties, 
the amount he owed them less discount. 
On Aug. 30, 1923, on a creditor’s petition 
presented on Aug. 3, an order of adjudication 
was made against bkpt. Upon a motion by 
the trustee In bkpcy. for a declaration that 
the payment to resps. was a fraudulent 
preference under 1914 Act, s. 44 (1), resps. 
filed un affidavit in opposition, which con- 


PART XVI. SECT. 3, SUB-SECT. 1. 





4606 1. Part of cxamination. —A © 2 
portion morely of an examination under 1001. -CAN, 
Bkpcy. Act. of a person alleged to have 
pioperty of debtor in his possession 
canuot be admitted in evidence in 
collateral procecdings.—HOULDING v. 
CANADIAN ORKEDIT MbEN’S _TRUGT 
ASdoen., LTn., [1921] 2 W. W. R. 899: 
14 Sask. L. Rh. 356.—CAN. 


PART XVI. SECT. 38, SUB-SECT. 2. 
se, Molion for trial of bankruptcy 


PART XVI. SEOT. 4. 


ak. Ex parte order—Rescission—Non- 
disclosure of truce state of 
Re GORDON BROTHERS, LTp. (Ont.), 


tained statements which revealed a volun- 
tary offer on July 30 on the part of bkpt. to 
resps. to pay the amount due to them in cash ; 
& the question was then raised whether the 
trustee had the right, which he claimed, to 
read those statements as admissions by 
resps. of the absence of pressure & of the 
entirely voluntary nature of the payment :— 
Held: (ji) the practice in the Bkpcy. Ct., 
differing in this respect from the practice in 
the Ch. Div., was that where an affidavit had 
been filed by a resp. to an application, applt. 
was only entitled to refer to the contents 
thereof after resp. on opening his case had 
elected to read it; (2) where a bkpt. in 
imminent expectation of bkpcy. voluntarily 
pays a particular creditor with the result 
of giving him a preference in fact, & the 
reason for such payment is unexplained, a 
primd facie case of fraudulent preference is 
established ; therefore, the trustee having 
proved a prind facie cuse of fraudulent 
preference & the creditors having withdrawn 
their affidavit in opposition, & there being 
therefore no evidence to the contrary, the 
trustec was entitled to succeed on hi 
application.—Re CoHEN, Wa p. TRUSTEE, 
[1924] 2 Ch. 515; 94 L. J. Ch. 73; [1924] 
B. & ©. R. 143; sub nom. Re Connn, Lax p. 
TRUSTEE v. SNow (W. KR.) & Co., 69 Sol. Jo. 
35, C. A. 

Annotation -—As to (2) Distd. Re Drage, Palmer & Roberts v. 

Knight (1926), 134 L. T. 765. 

4671. Add. Annotation :-—Refd. Re Cohen, Ex p. 

Trustee, [1924] 2 Ch. 515. 


4704a. ——- ——— Whether barred by lapse 
of time.|—JIn the circumstances: Held: a 
solr.’s petition that his bill might be paid was 
not barred by the fact that the items occurred 
more than six years before the demand for 
payment.—e Fisuer, Ex p. BRUTTON (1845), 
De G. 116; 1 New Pract. Cas. 159; 14 
L. J. Bey. 15; 41. T. 0.8. 321; 9 Jur. 96. 

4705. Add. Annotation :—Refd. Knight v. Knight, 
[1925] Ch. 835. 


4758. Add. Annotation :—Mentd. fe Cohen, Ez p. 
Trustee, [1924] 2 Ch. 515. 





action—Adjournment to take oral eri- | PART XVI. SECT. 5, SUB-SEOT. 1. 
7-- -- » "Me FULTON, [1926] 4 D. L. i. 


sn. Of successful application for 


aed tee S 
bD.L. R. 407; 7C. B. R. 631: varying, 
11926} 2 LD. L. R. 1025.—CAN. 


affairs. }-- sp. Rights of solicitor—Amount of 
fees—Estate not realised by trustee.}— 


Re CaPLan, [1925] 3 D. L. R. 96435 5 
C. B. R. 826. —CAN. 


Vol. IV.—Bankruptcy. Cases 4794— 5093a. 


Part XVII.—Appeals. 


4794. Add. Annolation :—Refd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 


4818. Add. Annotation :-—Refd. Re Mathicson 
(1926), 70 Sol. Jo. 116). 
4819. Add. Annotation :—Refd. Re Mathieson 


(1926), 70 Sol. Jo. 1161. 
4831. Add. Annotation :—Mentd. Re Cohen, ix p. 
Trustee, [1924] 2 Ch. 515. 
4835. Add. Annotation :-- Mentd. 
Savill, [1926] 2 KX. B. 530. 
4840. Add. Annotation :—Mentd. Hawkins & 
Pa v. Duché (1921), 90 L. J. K. B. 
4857. Add. Annotation :-—-Refid. Re Barley, [1923] 
1 Ch. 177. 


Richmond v. | 4884. Add 


4860. Add. Annotation :—-Consd. Re Barley, [1923] 
1 Oh. 177. 

4869. Add. Annotation :—-Consd. Re Barley, [1923] 
1 Ch. 177. 


4873. Add. Annotation :—Consd. Re Barley, [1923] 
1 Ch. 177. 


4876. Add. Annotation :——Refd. Re Barley, [1923] 
1 Ch. 177. 


Annotation :—Mentd. fe 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 


Mellor, 


4888. Add. Annotation :—Consd. Ie Barley, [1923] 
1 Ch. 177. 

4894. Add. Annotation :— -Refd. Rte Barley, [1923] 
1 Ch. 177. 


Part XVII1.—Order of Discharge. 


5023. Add. Annotation :—Consd. Re Kutner, [1921] 
31K. B. 93. 


5035a. Payment of money in consideration of— 





Void.|—MoRRAY v, REEVES (1828), 8 B. & C. 
421; 2 Man. & Ry. K. B. 423; Dan. & J. 


161; 108 BK. R. 10993; sub nom. MURRAY v. 
Rep, 6 L. J. O. S. KK. B. 348. 
Annotations :—Apld. Hall r. Dyson (1852), 17 _Q. B. 


nsd. Levine. Claim, au 3 Ch. 365. 
v. King (1833), 3 Tyr. & 


5035b. S. 7? HALL v. Dyson (1852), 17 Q. B. 785 
21L. J. Q. B. 224; 181. T. O.S. 63, 228 ; 6 
Jur. 270; 117 E. R. 1481]. 

Annotations :—-Consd. McKewan v. Sanderson (1873), T. Rh. 
15 Ky. 2293 MceKewan » Sanderson, [1875] Ll. T. 20 Jaq. 
65; Levita’s Clann, [1894] 3 Ch. 365. Refd. Hulls v. 
Mitson (1653), & kvach. 753: Lound e. Griniwade Sed 
39 Ch. 1). 60503; Kearley v. Thomson (1690), 24 Q. 

742, Waindhill L. B of Health oe. Vint (1890), 63 1. i" 36. 

5038a. -——.]—-A_ bill of exchange given to buy 
off opposition to bkpt.’s last examination 

the allowance of the certificate :— Held: 

void ab inifio.—REEVES v. LLAWKES (1862), 


Refd. G favours 


6 L. T. 53. 
PART XVII. SECT. 2. ; 
sz. Order involving amount exceeding . B. R. 514.—CAN 


$500.) —An appeal lies on the question 


ot Lrp., [1925] 2 D. L. R. 228; 5 





5039a. -| -Held: a fraud on other creditors. 
~--ROGERS 7. KINGSTON (1825), 2 Binp. 141 ; 
10 Moore, (. P2972 3.1. 3. O. S.C. PL 77 3 
130 H.R. 376. 

sli Ag Aledd gia —Refd. sweenie cr Sharp (1826), 12 Moote, 

5039b. |-- Held: the agreement. was illegal! ~ 





His ov. Mibrson (1853). 8 Exch. 7513; 22 
L. J. Wx 2733 1550 BK. R. 1555. 
Been : Refd. aound c. Grimywade (1885), 

5. 
5089c. SNS. J’. TLUMPHRIYS wv. 
H.& CL 7 3 32 
MW. RR. 750. 
5043. Add. Annolaltion :—Refd. Anderson  v. 
Daniel (1923), 93 L. J. K. B. 97. 


5050. Add. Annotation :—Consd. Re Kutner, [1921] 
3K. LB. 93. 

5052. Atter this case add * 
1657a, ante.’ 


5093a. -—— Meaning of ‘* debt.”?]--’e BOULTON 
BROTHERS & C'o., No. 1657a, ante. 


39 Ch. D). 


WELLING (1862), 1 
L. J. Mx. 3 33 5 Oh. T. 250 ; 158 


See, also, Nos. 1601- 


PART XVIII. “OG a SUB-SECT. 1.— 
s I e 
5073 ii. —-— 





whether a creditor for an amount over 
$500 shall be ontatied to rank on 
bkpt.’s estate as a secured creditor or 
merely a3 an ordimary creditor, being 
an appeal involving an amount evceed- 
ing $500.—APEX LIMBrR Co. vw. 
JOMNATONE, [1925] 3 D. L. R. 1050; 

[1925] 3 W. W. R. 360. D dint 


sa. Order on question of procedure.}— 
No appeal lies from a decision on a 
question of procedure.—-WINTER 7. 
CAPILANO TIMBER Co. (1926), 37 
-C.R. 91; [1926] 2W. W. R. 536.— 


PART XVII. SECT. 8. 


4815 i. Application for learc—Within 
what time ~Extensvon of time--Leave 
to Pe ie to Supreme Court of Canade.)- - 

HUDSON FASHION SHorPE, LTp., 
tie p. Royar. Dress Co., [1926] 1 
D.L. R. 515; 58 GAL. R. 298.—CAN. 


sf. Grounds fur granting leave— 
Landlord's preferential claim for rent 
endangered— By claim of Crown—Under 
War Revenue Act, 1915.}+—Re CaLcus 


PART XVII. SECT. 9 

sk. Jurisdiction of Court of Appeal 
of British Columbia.}—The above ct. 
when eae as an appeal ct. in bkpcy. 
has complete jurisdiction over costs.— 
ive KWONG Tae cond Co. (ASSIGNMENT 
OF) ae D. L. R. 132; [1922] 2 
Ww. W. KR. 329 ; sub nom. CANADIAN 
OREDIT MEN’S TRUST ASSOON., LTD. v. 
JANG Bow Krer « YIN Siexz, 31 
B. C. R. 40.— CAN. 


PART XVIII. SECT. 3, SUB-SECT. 1. 


6018 i. Whose wnferests court must 
consider—Public interests.J--On con- 
sidering the application of a debtor for 
his discharge under Bkpcy. Act, regard 
must be had not only to the interests 
of bkpt. & his creditors, but also to the 
interests of the pupil: Set aaa lig 








HARDWARE raed {192 ‘ 
1201; coe, Ww. » R. 966; 3 
C. B. "RK. 734 .—CAN. 

5014 {. sett a }—J2e JONES: 
[1926] N. Z L. R. 318.—N.Z, 

di. Fteasons of trustee’s report .j-— 


ite MCKENZ~In (Man.), (1926) 4 D. L. R. 
210.—CAN. 


-1-—-The tost as 
to whother a debtor's book-keeping 
methods are those usu! & proper m 
the business carried on by him is 
whether debtor can at uny time tell 
therefrom Just how he stands to his 
assets & Habilitfes.— Fe MORDEN (1922), 
66D. lL. R. $323; [1922] 1 W. R. 
5193 + 189.—CAN. 


2C. B. RR. 

6081 il. »}) ~Kven when a debtor 
ays less than fifty cents in tho dollar. 
o unsecured creditors & has not kept 

pore books of account, he may obtain 
is discharge if tho bkpey. uppeais to 

have been an honest one & he products 
reasonable excuxes for bis failure to 
keep account books.—Re COVINGTON, 

(1923) 4 D. lL. Lt. 946.— CAN. 





PART XVIII. SECT. 5, SUB-SECT. 2. 


z i. ---—.] —Debtor had mis- 
foniesontad his financial position for 
the purpose of obtaining credit. The 
ct. fixed the time for discharge at threo 
years from the dato 45 the order.— 
Re 'THIESSEN, [1924] 1 D. L. R. 588; 
i‘ 924] 1 Ww. W. HK. 197 ; ts Man. L. Rh. 


25.—C . 





Cases 5262- 5495a. H:NGLISH AND HiMPIRE 


5262. Add. Annotation :—As to (2) Refd. Re 
Kutner, [1921] 3 K. LB. 93. 


5264a, Condition suspending discharge until | 
| 





larger dividend than ten shillings in the pound 
paid.|—The Ct. of Bkpcy. is not. empowered 
by 1914 Act, 8. 26, to suspend the discharge 
of a bkpt. until a dividend higher than 10s. 
in the pound—in this case 15s. in the pound —- 
has been paid to his creditors.—Re KUTNER, 
{W2IVS RK. B. 98; 90 1. SF. KB. 1264; 125 
L.T. 458; 387 T. LR. 667; [1921] B. & C. RR. 
1135 sub nom. de KuTner, Nae p. DEBTOR v. 
OFFICIAL RECEIVER, 65 Sol. Jo. 604, C. A. 

5277. Add. Annotatians :-—Mentd. Ie Taylor, Ex p. 
Bolton, [1900] 1 K. B. 108; se Barley, 
{1923} 1 Ch. 177. 

52838. Add. Annotations :—Refd. Re Barley, [1923} 
1 Ch. 177. Mentd. Re Walmsley, fa p. The 
Bankrupt (1907), 08 L. I’. 55. 

5828. Add. Annolutions : -Mentd. Ie Dent, Hx p. 
Trustee, (1928) 1 Ch. 1135 Performing Right 
Soc. v. London Theatre of Varieties, [1924] 


A.C. 1. 
5352a. Illegal agrcement with creditor 
Debt not revived.! TABRAM ov. FE RIEEMAN 


(QS51), 1 Bow Ad. S87; 2 Cr. & M. 45135 4 
Tyr. $80; 31.0. Ma. 1855 110 1. RR. 690. 
Retd. Wilkin ¢ Manning (851), 9 KNeh. 47% 

5367. Add. Cilation: -sub nom. Re MErcuant 
TRADERS’ Susp, LOAN & INSURANCE ASSOCN,, 
Lie p. CHAPPELL, 19 Ja. T. O. 8. 29. 

5387a. On forfeiture clause— Conditional  dis- | 
charge.|—(1) The discharge from bkpey. of | 
afte tenant with the common form protected | 
life interest, such discharge being: conditional | 
on his paying a sum of money, does not have 
the eflect of puttimg an end to the operation 
af the forfeiture clause if the money has not 
In fact been paid. | 


Digest SUPPLEMENT. 


(2) Where there is a trust of a fund under 
the terms of which the trustces are bound to 
apply the income of the fund in a particular 
way on a given future contingency, the person 
who takes the income as a result of that trust 
on the happening of the contingency is a 
person who has an interest of a kind which, 
but for the forfeiture clause, is capable of 
vesting in his trusteo in bkpcy.—Jitc CLARK, 
CLARK v. CLARK, [1926] Ch. 833; 95 L. J. Ch. 
325; 135 L. T. 6663; 70 Sol. Jo. 344; (1926, 
B. & C. R. 77. 


5397. Add. Citations :—Bail Ct. Cas. 151; 17 
Jur. 165. 


5399. Add. Annotation :-—Mentd. Spencer v. Hem- 
merde, [1922] 2 A. C. 507. 


5399a. Revives debt.|— Harr v. VERDIER (1770), 
2 Wim. BL. 7243 96 I. R. 425. 
5399b. S. 7? Best v. BARKER (1782), & Price, 
noo, O.3 116 BE. R. 12863 sub nom. Best v. 
BARBER, 3 Doug. K. 1B. 188. 
wlnnotations :-—Consd. Wilson r. Kemp (1815), 3M. & S. 
595. Apld. Sweeme v. Sharp (1826), 12 Moore,€ ~~ 
Refd. Blackbourn +. Ogle (1820), 8 Price, 526; 
Jefleries (1820), & Priee, 531. 
5402a. NS. J? VWorTON vw. Moaouripck (1816), 6 
Taunt. 563; 1728 iW. R. 1151. 


5424a. S. Po. TURNER +. SCHOMBERG (1745), 
Stra. 1238 2: 98 4. Re. 1152. 
wtnnotation : Folld. Builey ce. Dillon (1759), 2 Burr. 736. 
5424b. So 2?. WILSON @ Kemp (1815), 3 M.& S. 
9953 L105 I. RR. 7383. 
Annotations N.F. Blackbourn 7. Ogle (1870), & 
o26. Consd. fe Ganderor (1822), 1h. JO. 8. KB. 16 5 
Peers tv. Gadderer (E822), 1 Bo & Co Eb. 
5455. Add. Annotation :— Refd. Indian & Gencral 
Investment Trust v. Borax Consolidated, 
[1920] 1 K. B. 539. 





Part XIX.— Statement of Affairs and Discovery of Property. 


6475. Cifations: - Kor 24 Q. B. D. 406” read 
“25 Q. LB. D. 466.” 


5475a. ---—— -—-— --— Letter returned marked | 
** pone away.’’|—Bhpt. cannot escape service 
of an order of the ct. by leaving his last. known 
address, & there is nothing in 1014 Act, nor 
in Bkpcy. Rules, to say that a registered 
letter which does not reach debtor is not good 
; : _. of an 
order that bkpt. should attend at a specified 
time & place for his) adjourned public | 
examination, had been sent by registered | 
letter & returned through the post, marked 
‘gone away,’ a warrant was ordered to be ' 
issued for his arrest. - Re LEvy (1924), 68 
Sol. Jo. 419; sub nom. Re LEVY, Ea ». 
hoe ReEcEIVER, [1924] B. & GC. R. 19, 
» C. 


5495a. —- - - ——-- - —] The object of the 


ee 


PART XVIII SECT. 5, SUB-SECT. 3, | Dinh) Wie SORPTRE 


1 


5269 fii, —-—- ~—-——-.}-Where the W.W. RR. 966; 3. 


asseta of the asrignors, a partnership. 
were not equal to fifty cents in the 


public examination of debtor is not merely to 
obtain a full & complete disclosure of his 
assets & the facts relating to the bhpey. in 
the interests of lus ereditors, but is also for 
the protection of the public ; & debtor is not 
entitled to refuse to answer questions put to 
him at his publke examination on the ground 
that by so doing he mnay incriminate himself. 

In the course of his public examination 
debtor refused to answer a question on th 
yround that he might thereby incriminate 
himself. On the case coming on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result) in further assets or 
secure rights for the creditors. & (2) that he 
was satisfied that there were serious personal 
reasons why it would be to debtor's detriment 
to answer the question in public :—Held-: 


HakDWARE Co., ; Mason, [1924] 4. D. L. R. 307; 5 
1201; 11H C. B. RR. 81.— CAN. 


B. R. 734-—CAN. pant xvill. SECT. 7, SUB-SECT. 2— 


dollar on their unseoured Liabilities, & PART XVIII. SECT. 6. sl, Liability for .necessaries— Medical 
the cf. was not fully satistied with gi. —- — Creditor without notice of —crpenses.}~—Held: debtor’s discharge 
explanations on certain matters given fnsolrcney.J—The et., on the appliea- did not free him from liability to pay 
by a partner ashing for his discharge, tion of a creditor, annulled the com- for necessaries which included medical 
an order was made for his discharge , Position order & the discharge & made a expenses. — Re REYNOLDS, [1924}) 4 
on his cansenting to judgment against , receiving order.— Re McKay, Kr p Db. L. Rr. 104; 6C. B. R. 69.——CAN 


TAB 


neither of the reasons given by the judge for 
declining to order dcbtor to answer the 
question was a sufficient reason.—-Re PAGET, 
Ee np, OFFICIAL, RECELVER, [1927] 2 Ch. 85; 
961.3. Ch. 3773 137 L. T. 3693 48 T. 1. RR. 











155; 71 Sol. Jo. 189; [1927] "RB. &A CL OR, 

* 118, (. UA. 
5495b. Answers disclosing secret 
formulas for manufacturing proprietary 


articles.|—Rte KEENE, No. 5$Lla, post. 
5496. Tor ‘* All matters considered on 
application for discharge ’’ read 
All matters considered on application 
for discharge.’’ 
Add. Annotation: -Folld. Re Paget, 
Official Receiver. [1927] 2 Ch. 85. 
5499a. —— -—— Questions as to loss of 








Ewe». 





Vol. V.— Bankruptcy. Cases 5495a—5775a. 


property.|—Held > though the words ** with 
intent to deceive or to defraud ”’ were absent 
from 1914 Act, s. 157 (1) (c), the jury had still 
to consider whether deft. knowingly & with 
intent to deceive or to evade the Act either 
made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
true or not.-—R. v. Prmnrnirs (1921), 85 J. P. 


120. 

9505. .fdd. lnnotation: Refd. Re Paget, Hap. 
Official Receiver, [1927] 2 Ch. 85. 

5512. idd. Annotation :—Mentd. Andcrson v. 
Daniel (1923), 93 L. J. K. 3B. 97. 

5594. Add. <Arnotation :-——Mentd. Fe Gunsbourg, 


[1920] 2 K. B. 426. 


Part XX.-—Property Available for Distribution amongst 
Creditors. 


5684. For the words ‘‘ Admission or rejection of , 
proofs.]—— See, generally, Part) VIV., ante,” 
following this case, read ‘ Admission or 
rejection of proofs, see, yenerally, Part VIII... 
ante.” 


5686. Add. Annotation :—Mentd. Ord v. Ord, | 
[1923] 2 KK. B. 482. 

5696. Add. Annotation :—Refd. Re Wethered, : 
ite yp. Salaian, [1926] Ch. '67. 

5747. Add. Annotations :- Refd. Re Webb (Smith- | 
field, Juondon), [1922] 2 Ch. 369. Mentd. | 
A.-G. v% De Keyser’n Royal lotel, [1920] 
A.C. 508. 


5749. Add. Aimnolations: Consd. Re Debtors (No. 
771 of 1926) (1926). 45 "Ro 1. Re. Oo.) Expld. 
Re Frederiche & Whitworth, far op. Hibbard, 
pIe2T7p 1 Ch. 255, 

5754. Add. Annotation : 
Ch. 556. 


Apld. Re Collins, [1925] 


5760. Add. Annotations :-— Consd. Re Debtors (No. 
T71 of 1926) (1926), 486 PL. R. 9. Expld. 


Re Fredericke A Whitworth, Ha p Hibbard, 
[1927] 1 Ch. 2538. 

5760a. — - Money paid in compliance with subse- 
quent bankruptcy notice.|) Re DirBrons (No. 

771 of 1926), No. Y238a, ate. 

Add. Annotation :- Consd. Lipton v. Bell, 

[1924] 1 K. B. 701. 

5769. Add. Annotation :-- Refd. Re Gunsbourg, 
{1920)2 Kk. B. 426. 

5775a. -|—On Sept. 20, 
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5766. 


oe ee 





1917, debtor trans- , 


Pentiadhberoad firdie 


iw 





ee 


control of any property by Lien ap 
ments for store fiatures 


ferred his assets, including certain furnitiure, 
toaco. formed by him. On Sept. 27 he com- 
mitted an act of bkpey. upon which a petition 
Was presented on Oct. &, & a receiving order 
was made against him on Oct. 24, followed 
by an adjudication on Dee. 12. Affler 
the date of the receiving order part) of the 
furniture was sold by the co to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
sume position. On Keb. 3, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
& void & an act of bhpey., & the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. Phe valuc of 
the property having been found by the 
registrar, a further order was made against 
the co. to pay tae amount of that value to 
the trustee. No payment having been made 
under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser: Jield: the title of the 
trustee related back to the act of bhkpey. of 
Sept. 20, 1917, & neither the original nor any 
subsequent transferee could establish any 
title as against the trustee.—- Re GUNSBOURG, 
P1920{2 K. B. 4263 sub nom. Re GUNSBOURG, 
Ker p. Troster, 88 L. J. K. B. 7253 [1920] 
B.& OC. R. 503) sub nom. Re GUNSBOURG, 
Ke p. Cook, 123 1. 1. 353 ; 36T. L. 1. 485; 
G1 Sol. Jo. 498, C. A. 
Basalt :-—Apld. Ite Dombrowski, Wz p. Trustee (1923), 

L. J. Ch. 495. Mentd. Ze Wigzell, dr p. Hart, 

rineiy 3 K. B. 8385, 


the assiguee subject to the rights of 
necured creditors, at eam only affect, 


purchased bv debtor, especially If the equity of redemption i the 

sig TAS an ok ps ed as eee aS ae es been ne aus of propeaty oat sei no ie ae 
; mi BIC purchases, «& rkpt. 1aS) NO ONIA (1922), 69 D ; . 45 4 

aS ee es ont ne aly tore otticial Anterest in the pronorty —  Jexeh. C. it. 327.— CAN. 
to bind lands gander | Jova Scotia Suu Ee Neo IC a CAM. 
Registry Act, R.S., 1900 («. 137), 8. 16, : ° 
is a valid ‘security ne aun the 5713 vi. —- - Lease granted to hank- | PART XX. SECT. 3, SUB-SECT. 2. 
authorised assignee under an assign- | Tupt free of rent- Stipulation that lease | sm. Under Canaan Bonhrupley 
ment in bkpcy. subsequently made.--— | not seizable by creditors.}—Teld: the © lict.) The fungiish Acts & Che Canadian 
Re RYODENIZER FEsritTe & NOVA roperty could not be used for the | Act distinguished as to the time to 


SoaTia Trost Co., (1923) 1 D. L. 


1055; 56 N.S. It. 179.—CAN 


6713 ¥v .} ~The authorised trus- 
tee is hat entitled to possession or 








| 
{ 
| 
{ 
r. ! 
{ 
{ 
| 


renefit of bkpt.’s credit ors.—LEGAULT 
cans" (1922), 66 D. . &. 136.- 


—-—.J--AX an assignment 
oe fe vests the property of debtor in 


Which the trustee's tithe relutes back. 
Nee Compen &  NIAHEIN, CANADIAN 
CREDEt VEN ’s TROSt ASSOON., Dt. 
r sprvin (CAlta.), (1926) 3 DPD. EL. RR. 
942, [JUZ6, 5 WLW. RR. 34.- CAN, 


197 


Cases 5775b—5897. 


5775b. -|—Bkpt., when he was hopelessly 
insolvent, transferred his business to a one- 
man co., which was an act of bkpcy. Subse- 
quently the two resps. advanced £1,000 each 
& received four debentures of £250 each 
respectively containing a charge ob the under- 
taking & assets of the co. Resps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act :—Held: although resps. were bond fide 
purchasers for value without notice, as the 
transfer was an act of bkpey. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred as 
property divisible amongst the creditors of 
bhpt.—Re DomMBrowsk!l, Hae p. TRUSTEE 
(1923), 92 L. J. Ch. 415 ; [1923] B. & C. R. 32. 


5776. Add. Annotations :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 


5783. Add. Annotation :—Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 


5786. Add. Annotation :—Consd. Ie Gunsbourg, 
[1920] 2 K. 1. 426. 


5701. Add. Annotations :—Mentd. Burchell  v. 
Thompson, [1920] 2 K. LB. 80; Commercial 
aa Co. of Canada v. Fulton, [1923] A. C. 


5798. 'T'o the cross-reference before this case add 
‘sce, also, CouUNTY CouRTs, Vol. XTII., p. 
498, No. 488.’ 


5805. Add. Annolation :—Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


5807a. Balance of sequestrator’s account in 
registry.) fc Lartiu HAINnapury, Hssex 
(1837), 1 Curt. 556; 163 KK. R. 195. 


581ita. Secret formulas for manufacturing 
proprietary articles.|—Dcbtor, against whom 
w receiving order had been made, had carricd 
on business in the manufacture & sale in 
England, France & America of certain pro- 
prictury articles made according to secret 
formulas invented by him & his brother 
with whom he was in partnership. In his 
public examination he was required to dis- 
close these formulas in writing to his trustce. 
The debtor & his brother had each of them 
agrecd not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the business in 
England & America, while his brother con- 
tinued to carry it on in France. The formulas 
had never been committed to writing. Bkpt. 
refused to disclose them on the ground that 
they existed only in his brain as the result 
of his skill & capacity, & that to disclose 
them would be a brench of his agreement 
with his brother :—Held: the formulas were 
part of the goodwill & assets of his business, 
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an. Money placed in bank to credit of 
vankrupt.}—Held: the bank could not 
pple the moneys to satisfy debtor's 
liability to the bank, it being a fraudu- 
lent preference,—Re LONGMORR, Jor p. 
RovaL Bank & Riper, [1923] 2 
b. T.. R. 873 ; 3 Cc. B. It. 818.—CAN. 


so. Aloney 


moneys so paid 


aid in circumstances 
giving bankrupt no right of recovery.}— 
Hela: the ge fr ns a8 not vest the 
nD rs) 
SaLtTreir & ARNOLD, LTp. v DOMINION 
BANK (1922), 68 D. L. R. 7573 (1922) 
2 W. W. I. 280.—CAN. 

sp. Money supplied to provide bail 
for bankrupt. }-—JTeld : the money never 
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& he was bound to communicate th 
trustee.—Re Krung, [1922] 2 Ch. vie & 
Le on ty eae ZT. 831; 38 T. 1. 
103, 0. "4 . JO. ; [1922] B. & ©. hi. 


6819. Add. Annotation :—Mentd. Re R 
v. Rush, [1922] 1 Ch, 302. nooo eta 


5821a. Life interest in remainder.]—Re SILBER’s 
SETTLEMENT, PUBLIC TRUSTER », SILBER 
[1920] W. N. 77. : 


5826a. ——.]—Jve CLARK, CLARK v. CLARK, No. 
5387a, ante. 

5827. Add. Annotation :—Refd. Re Evans, Public 
Trustee v. vans, [1920] 2 Ch. 304. 

5881. Add. Annotation :—Refd. Re Evans, Public 
Trustee v. Evans, [1920] 2 Ch. 304. 


5835. Add. Annotation :—Refd. Ite Clark, Clark 
v. Clark, [1926] Ch. 833. 


5845. Add. Annotation :—Refd. Re Evans, Public 
Trustee v. Evans, [1920] 2 Ch. 304. 

5850. Add. Annotations :—Consd. Ite Forder, For- 
der v. Forder, [1927] 2 Ch. 291. Refd. fe 
ai Public Trustee v. Evans, [1920] 2 Ch. 

5861. Add. Annotation :— Distd. Ite Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5858. Add. Annotation :—-Consd. Re Wombwell 
(1921), 37 T. I. R. 625. 

5859a. ——— Of property partly of bankrupt & 
partly of third party—-Good to extent of third 
party’s property.|—Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 
& before his bkpcey. he joined with his father 
in executing a scttlement in which provision 
was made that the son’s interest should 
determine in the event of his bkpey. :—Held : 
bkpt. was to be treated as settlor of the 
equity of redemption & therefore the pro- 
vision for forfeiture on bkpcy. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the scttlor, & therefore the 
provision for forfeiture was valid to that 
extent.— Re WoMBWELL (1921), 125 L. T. 
437; 37 T. L. R. 6253; sub nom. Rc WomMB- 
WELL, Ea p. TRUSTEE, [1921] B. & C. R. 17. 

5865. Add. Annolation :—-Consd. Ite Wombwell 
(1921), 37 T. L. R. 625. 


5872. Add. Annotation :—Consd. Re Griffiths, 
Jones «. Jenkins, [1926] Ch. 1007. 
5884. Add. Annotation :-—Consd. Re Griffiths, 


Jones v. Jenkins, [1926] Ch. 1007. 

5885. Add. Annotation :—Refd. Re Clark, Clark v. 
Clark, [1926] Ch. 833. 

5890. Add. Annotation :—-Consd. Re 
~Jones v. Jenkins, [1926] Ch. 1007. 

5897. Add. Annotation :—Distd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


ere 


Griffiths, 








IsaRD & Co., [1924] 3 D. L. R. 487; 
§ Cc. B. RR. 6.—CAN. 


trustee.— | PART XX. apes * aa 2.— 
e a). 


6846 ili. ee Oa tan a ——-. -—A., by will 
inherited property which was declared 
by the will be unseizable, but he 


i. Money from sale of chattels— | was the property of bkpt.—Morris ve. | Held: - co not assert the 
Sold under ah bills of sale The ct. | KLINE, DEMERS, GARNISHER (1922), | selzable quality of his property in 
made an order for payment to tho 68 D. lL. R. 222; 2C. B. R. 521.— | bkpey. peers gr.—Craia v. KEN- 
official assignee of the value of tho | CAN. NED (1922),68 D.L.R.78; 2C. B.R. 
chattels seized & sold by the money- ji. Afoney iUegally patd to solicitors | 528.—CAN., 
lender.—TURNBULL’s ESTATE (Orvi- | by former trusice.}—The ct. ordered tho ¢ i. Clause forfeiting deposit on 


CIAL ASSIGNKE OF) v. GOLDSTEIN (1921), 
29 CC, L. R. 377: 21 8. KR. N.S. W. 
695; S8N. 8S. W. W.N. 170.—AUS. 


solrs.’ bill to be retaxed & a reference 
to be made to inquire into the validity 
of the solrs.’ rotainer.—Re BRYANT 





dbankru }— Fe 


Icasee’s prey. 
59 O. Lb. R. 164; 


ABRAHAM 
(1925) {1926] 3 
D. L. R. 971.—OAN, 


1a@e@ 


5898. Add. Annotations :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Oh. 291. Refd. Re 
oN. Public Trustee v. Evans, [1920] 2 Ch. 


5899. Add. Annotation :—Consd. Re 
Jones v. Jenkins, [1926] Ch. 1007. 

5902a. “On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive in- 
come ’’——-Order of Probate Court setting apart 
whole income for children of beneficiary.} 
In 1887, C. settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bhpcy. or until he suffered any 
act or thing or any event happened whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
the dissolution of C.’s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 
which was then payable to him, & apply it 
for the children of the marriage until majority. 
C. became bkpt. in 1904, & his youngest child 
attained twenty-one in 1910:—dHeld: the 
above order was an act or event antecedent to 
his bkpcy. by which C’s. interest in the whole 
invome was determined for a substantial 
period, & a forfeiture took place at the time 
the order was made, & nothing passed to the 
trustee in bkhpey.—Re Carew's TRUSTS, 
GELLIBRAND vv. Carew (1910), 103 L. T. 
658 ; 55 Sol. Jo. 140. 

5905. Add. Annotation :—Consd. Re Forder, Forder 
v. Forder, [1027] 2 Ch. 291. 

5908. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 

5909a. ‘‘ Shall do some act’’ whereby income 
would be assigned—Authority to pay income 
to trustee of composition scheme—No notifica-~ 
tion of authority to trustee.|—-B. was entitled 
to the income of one-third share of the residuary 
estate of testatrix unless & until he should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of income 
should be wholly or partially assigned, 
charged or incumbered or until he should 
die, whichever event should first happen, & 
from & after bis death or bkpcy. or the doing 
or suffering sach act as aforesaid such share 
& the income thereof should be held upon 
trust for his issue. Shortly after the dcath 
of testatrix 1. entered into a scheme for 
composition with his creditors, & he then 
signed an authority to the trustees of testa- 
trix’s will ‘‘ until further notice ’’ to pay to 
the trustee under the scheme ‘‘ the income 
now due or to accrue due ’”’ to B. from her 
estate. It appeared that there had been no 
communication by 33. to the trustee of the 
scheme for composition concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 
in the matter :—Held: in these circum- 
stances the authority given to the trustecs 
of the will did not operate as a good equitable 
assignment of H.’s interest in testatrix’s 
estate & did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
simply a bare authority which was revocable. 
—Re HAMILTON, FITZGEORGE v. FrtZGEORGE 
(1921), 124 L. T. 737, C. A. 

5913. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


Griffiths, 
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5916. Add. Annotation :-—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 


5920. Add. Annotation :-—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 
5922. Add. Annotation: —Distd. Re Griffiths, 


Jones v. Jenkins, [1926] Ch. 1007. 

5922a. ‘‘By any deed or document anticipate, 
charge, assign, or otherwise dispose of ’’— 
Debtor presenting bankruptcy petition.}|— 
Held: the forfeiture clause had not taken 
effect.—He GRIFFITHS, JONES v. JENKINS, 
[1926] Ch. 1007; 95 1. J. Ch. 429; 136 fT. 
57; 70 Sol. Jo. 785; [1926] B. & C. BR. 56. 

5924. Add. Annotation :— Expld. Re Forder, For 
der v. Forder, [1927] 2 Ch. 291. 

5925. .idd. Annotation.: -Consd. Re Korder, For- 
dev vo. Forder, [1927] 2 Ch. 291. 

5931. Add. Annotalions:—Consd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291, Refd. te Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 

5932. Add. Annotation :—Apld. Re Evans, Public 
Trustee v. Evans, [1920] 2 Ch. 304. 

5932a. ‘‘ Until he shall forfeit same in case of 
bankruptcy ’’—Existing bankruptcy known to 
testator.J|—Re Evans, PuBLIC TRUSTEE v. 
EVANS, No. 5986a, post. 

5933. Add. Annotation :-- Refd. Re Korder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5934. Add. Annotation: Refd. fe Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

5935. Add. Annotation: -Apld. Re Forder, Forder 
v. Forder, [1927] 2 Ch 291. 

5935a. —- - Bankruptcy at & after determination 
of prior life interest—Annulled after income 
payable.|—B. was hequeathed an interest 
during his life in the income of testator’s 
residuary estate, & by his will testator 
directed that. if any beneficiary thereunder 
should become bkpt., such beneficiary should 
forfeit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1910 & on Apr. 16, 
1914, B. was adjuticated bkpt. On Dec. 14, 
1925, B.’s life interest fell into possession, 
& on Apr. 7, 1926, he procured the annul- 
ment of his bkpcy. Between Dee. 14, 1925, 
& the date of the annulment the trustecs 
received income in respect of the residuary 
estate, but dealt only with such part as did 
not include the income jn respect of 3B.’s 
interest, no payment being made in respect 
of that by them :— //eld: as after Dec. 14, 
1925, the trustecs reccived sums in respect of 
the income of testator’s estate wiich they 
could have been asked to hand over to the 
trustee in the bhkpcy. of B. before the annul- 
ment of his bkpsy., there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
or appropriated for, the residuary legatee, & 
the annulment was not in time to prevent the 
operation of theforfeiture clause. te FORDER, 
ForRDER v. FORDER, [1927] 2 Ch. 291; 96 
L. J. Ch. 3143 187 L. T. 588; (1927( Bo. & C. BR. 
84,C. A. 

5936. Add. Annotations :—Apld. 2?e Forder, Forder 
v. Forder, [1927] 2 Ch. 201. Refd. Re Evans, 
Public Trustee v. Evans, [1020] 2 Ch. 304. 

5936a. ‘‘ Unless he attempts to become bankrupt ’’-— 
Whether applicable to bankruptcy in invitum 
or general!'y.|—Testator, by his will dated 


a0 


Cases 59386a—6115a. 
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5961 in. 
rujpl j- Where payments due to a co. 
issuing a 
policy itsel 


Idec. 21, 1911, devised & bequeathed his real 
& personal estate to his trustecs upon trust 
to sell & convert with power to postpone, & 
proceeded : ‘* Out of my estate I desire my 
trustees to pay to my son H. an annuity of 
£156 to be paid monthly, unless he attempts 
to assign it or to become bkpt. In these 
events it shall be entirely optional with my 
trustees to pay him the annuity, my wish & 
intention being that the money is to be for 
his personal use to keep him from want. If 
they think his conduct’ or circumstances 
deserves or requires it, 1 authorise them to 
increase {he annuity to £260 per annum, 
payable as & on the condition stated.’ 
Testator then directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood, & that 
after her death or remarriage it should be 
applied for the maintenance of his daughter 
until she attained the age of twenty-five 
years, & that upon her attaining that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator devised 
two frechold farms to his son H. for the term 
of his life or “ until he shall do some act to 
effectuate a sale or mtge. thereof or which 
shall forfeit) the same in the case of bkpcy..,”’ 
in cither of which events the farms were to 
fall back into & form part. of his residuary 
estate. Testator died on Sept. 18, 1918, 
leaving his widow, lus daughter, & his son LI. 
surviving. On Nov. 38, 1911, a receiving 
order had been made against. I]. on a creditor's 
petition, the act. of bkpey. being the failure 
to comply witha bkpey. notice, & on Nov. 24, 
1911, he was adjudged bkpt. Testator made 
his will & codicil with knowledge of these 
facts. On Jan. 22, 1919, Tl. obtained his 
discharge, but his creditors had not. been 
paid in full, & the bkpey. had not been 
annulled. On a suinmons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to Tl. by the 
will had become forfeited by his bkpey., & 
Whether the frecholds devised to hin by the 
codicil belonged to him or formed part of 
the residuary estate :-—dZeld: (1) the words 
“vess he attempts to become bkpt.’’ in 
the will must) be read in their strict gram- 
matical sense & as so read did not; apply to 
uo bkpey. an dmwidion or bkpey. generally, & 
therefore no forfeiture of the annuity had 
occurred on whieh the discretionary trust 


arose, & consequently the annuity was 
payable to the trustee in If.’s bkpecy. 3; (2) 


the words of devise in the codicil though 


~ = Premium paid by bank- | PRG FIRE 


Wlicy Were not by the 


expressed to be payable 5967 ii. - - 


Mtnx's Trusr Assocn., Lip. rt. WINNI- 
UNDERWRITERS’ 
(Alta.), [1926] 3 D. Eb. Re. 52s, 
2W.W. ER. SI1- CAN, 


In action of tort. - 


5946. Add. Annotation :—Generally, 


§965. Add. Annotations :—Mentd. 


6111. Add. 


6115a. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


é 

phrased in words of futurity applied under 
the doctrine of 7'rappes v. Meredith, No. 5932, 
ante, to the past bkpcy. of H., & there way 
no principle upon which the ct. would be 
justified in holding that the doctrine was not 
applicable to legal estates, & conscquently 
the devised frecholds had ever since the 
death of testator formed part of his residuary 
estate.—Re MKvans, Pusric Truster >». 
Evans, [1920] 2 Ch. 304 ; 89 L. J. Ch. 525; 
123 L. T. 785; 36 'T. L. R. 674, C. A. 


Mentd. Jr 


Conyngham, Conyngham vv. Conyngham, 


[1920] 2 Ch. 495. 


5953. Add. Annolation:- Refd. Re Blyth Ship- 


building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 491. 


5958. Add. Annotations :—Consd. Anglo-Raltic & 


Mediterranean Bank +. Barber, [1924] 2 
K. B. 410. Refd. Ae Uarrington Motor Co. 
(1927), 447.1. RR. 58. 


5963. Add. Annotation :—Mentd. Re Blyth Ship- 


building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 4914. 
Maatschappij 
voor Fondsenbezit v. Shell Transport & 
Trading Co., [1923] 2 K. B. 166; Knight «7. 
Ponsonby, [1925] 1 K. 3B. 545. 


6052. Add. Annotation :—Retd. Re Pennington & 


Owen, [1925] Ch. 825. 


6074. Add. Annotation : —Distd. Re Wilson, Bx p. 


Salaman, The ‘Trustee v. Prowse 


(1925), 1383 L. T. 814. 


Keith, 


6092. Add. Annotation :--Mentd. Ite Rush, Warre 


v. Rush, [1923] 1 Ch. 56. 


Annotation :—Consd. Bergerem  v. 
Marsh (1921), 91 L. J. WW. B. 80. 


6113. Add. Annotation : —Apld. Bergerem rv. Marsh 


(1921), 91 L. J. K. B. SO. 


Bankruptcy abroad.]|—Testator by 
his will declared himself to be residing in 
london, & domiciled in England. Jie subse- 
quently resided in Algiers & carried on busi- 
ness as a coal merchant there until his death. 
On a pctition presented by him in his lifetime 
to the ct. in Algiers he was declared bhkpt. by 
the French ct. after his death, & a “ syndic ”’ 
was appointed there to whom creditors’ clamms 
might be sent. The effect of the order on the 
evidence was to vest in the French *‘ syndic ”’ 
the whole of bkpt.’s estate, including asscts 
accruing after the commencement of the 
bkpey. In asubsequent creditor’s adminis- 
tration action in England, K., an Knglish 
creditor, was appointed administrator & after 





UniveD Exrerrors, 11925) 3 D. L. R 
AGENCY 446; 5C. B. RR. 779.—CAN, 


11926) 


PART XX. SECT. 4, SUB-SECT. 3.--~B. 


duriug the lifetime of the assured or 
for seven years at least :— Held: the 
policy was not within the protection 
afforded by Life Unsurance Act, 1908, 
8. 65, & the policy-moneys passed to 
the official assignee of the deceased 
poliey-halder.—LONDON & LANCASHIRE 
INSURANCE Co., Lp. 1. FISHER, [1924] 
N. Z. L. kh. 1286.—N.Z. 


5961 iii, - - - Property transferred 
before assignment in Pan eetey A 
trustee in) bkpey. is not entitled to 
recover insuranee on a building burned 
after the assignment in bkpey., but 
which stood on land transferred prior 
to the assigninent. CANADIAN CREDIT 


Damages for personal injuries do not 


vest in the trustee ino bkpey. Ne 
HoOLnmstTer (Ont.). [8926] 42 D. L. RR. 
707; 7 Cc. B. RR. 62m. CAN, 


aq. Rights wnder contract — Can- 
cellation before receiving order.J—Held ;: 
the trustee in bkpcy. had no rights 
under the contract in the name of 
bkpt., it having been mghtly can- 
celled.—Re DoLiaR Taxi Co., Ew p. 
TRUSTER, ke) 3 DL. KR. 97s) 4 
C. B. R. 667.—CAN. 

st. FProreeda af comnany’s assets — 
Sold by directors—tT1'o discharae personal 
guarantees of directora.)— Ileld : the 
transaction was not fraudulent. — Re 


200 


sv. Proceeds of sale—Bill of sale 
given by husband to wife--To secure 
loan by wife.j— Held: the proceeds 
derived from realisation of the security 
effected after an act of bhpey., but 
before actual adjudication, were money 
Jent to the husband by the wife for the 
purpose of his trade or business at the 
date of bkpcy., &, as such, assets in 
the husband’s estate.— Re Haw, (1926) 
N. Z. L. RK. 558.—N.Z. 

sw. Chattels tn ostensible possession of 
husband—Onus of proof.\—Held: the 
onus was on the wife to prove that they 
were her property.—He McELLAND’s 
EaeTatTe, [1923] 4 DD. L. R. 395; 3 
Cc. B. RR. 849.—CAN. 


Vol. V.—Bankruptey. Cases 6115a—6150a. 


assets had become vested in pitf. as trustee : 
—Held: (1) the decree of the Belgian ct. 
was valid inasmuch as deft. had su mitted 
to the jurisdiction ; (2) the proceedings were 
not contrary to natural justice, inasmuch as 
deft. had been afforded an opportunity of 
being heard ; (3) subject to the decision of 
other issues not before the ct., there should 
be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 
& to the appointment of a receiver.— 
BERGEREM v. Marste (1921), 91 1. J. 1K. B. 
ee 125 I, T. 680; [1921] B. & CGC. RB. 
Jed, 
Add. Annotations :--Refd. Re 
Ch. 606. Mentd. Performing Right Soc. v. 
London Theatre of Varteties, [1924] A.C. 1. 
Englishman, entered into an hotel partner- 6126. Add. Annotation :- Apld. Re Collins, [1925] 
ship with other persons in Belgium in con- Ch. 5a. 
nection with the Ghent Kahibition. Deft. | 6128. Add. Annotations :—Consd. Re Wait, [1927] 
became tenant of a house in Ghent for a! 1 Ch. 606. Mentd. Performing Right Soc. r. 
period of eight months from Apr. 113. & London Theatre of Varicties, [1O2t) ALC. 1; 
employed clerks & other persons. The \Woursell ". Timber Operators & Contractors 
partnership incurred heavy liabuhties, & by (1926), 96 1. J. Be 560. 
a decree of the Commercial Ct. at Ghent, | 641299, Add. Annotation :- Apld. J?e Collins, (1925) 
dated Aug. 9, 1913, the partnerslup & its Ch. 556. 
members were declared to be insolvent pur ¢499a. jJ—Re Comms, No. 6659a, post. 


suant to an article of the Belgian Civil Code. ; te 
The decree was pronounced by the et. without 6135. afdd. Annolation :  Apld. Ne Caines Mort- 
gage Trusts, [PPPs- 1] B. & OC. Re 207. 


notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 6136. Add. Annofalion: Mentd. he Caines Mort- 
eave Trusts, [1918 PO, BB. & CO. RR. 207. 


notified of the deeree & appeared by solr. to 
Be eae 6146. itd. Annofaftion :— Mentd. Banque Belge v. 
Hambrouck, [P9211] 1 Kk. B. 82. 


was, however, affirmed by the Ct. of Appeal. 
Pitf., trustee in the bkpey., brought an action 
6150a. —— - Transfer of shares bought for client.| 
— A. instracted his broker to purchase on his 





a grant of administration with the will 
annexed, proceeded to advertise for creditors. 
The French ‘‘ syndic ’’ now claimed that the 
assets in this country should be transferred 
to him, admitting that if his application was 
successful the costs of administration here 
would have to be deducted :—-lcld : a bkpcy. 
order having been made by a French ct. of 
competent jurisdiction the ‘syndic’ was 
entitled to the whole of the assets whereso- 
ever situate, & these must be handed to him 
after deducting the costs, charges & expenses 
of the administration proceedings here.— 
Re Borke, KING v. Tenny (1919), 54 lL. Jo. 
AI2N. TART. | Ta 17K 


-|—In 1918 deft. a domiciled 





in England alleging that deft. was possessed 
of assets within the jurisdiction of the Mnelish 


cts. & claiming a declaration that all deft.’s behalf two hundred shares in a co. The 
XX. SECT. 4, SUB-SECT. 6.-- to such order Re Bowron, [1920] PART XX. SECT. 5, SUB-SECT. 1. 
B. }. oe 6133 iv. —- .] Re STANDARD IM- 


rors, LIp., Wr p. CANADIAN KXERKSS 


Pile -  .) A\though a foreign : UB- my Sue Naa kaart 
Bhpev. Act cannot, of 1s own forec, | Pens SECl** eres Co (idee), 68 D. di ht. 3965 2 C, B. ht. 
operate beyond the country which 61241. Payments lo acerue under 206.- -CAN. 
enacted it, vet private international budding contract — Retention money. 6133 v Re Wison (Ont.), 


Held: moneys already earned by the 


law & the comity of nations operating 
on the general principles relating to 
movable progerty wall recogruse its 
extra-territorial effeet, no far at Teast 

it deals with personal property, 
especiainy Where, as io the case of the 
Ves Bkpey. Act, the Act does not 
eapressiv confine itself to property 
within the Umited States, but extends 
to “all property “of Dkpt.: & the 
fact that the U.S. Bkpey. Act ts given 
eNeet in Canada only by comity of 
Nations ag notoa ground for holding 
that if shomld be given no greater 
effect in Cunada than would be given 
to the Canadian Bhpev. Aet in the 
United States. WILLDMMS of Rien 
(Man.), (1926) 38 DoE. BR. 225, [196] 
2W. W. RR. 192. CAN, 


sa. Insolvency in South Africa— 
Property wv Ireland.|—By an order of 
the Supreme Ct. of the Union of South 
Africa the estate of an insolvent was 
Requestrated for the benefit of his 
ereditors ; subsequently a trustee of 
the estate was elected, & was declared 
entitled to adnuniter the estate in 
accordance with Insolvency Act, 19h. 
Tho insolvent was entitled to certain 
freehold & Jeasehold property in 
Ireland. Under the Jaw of the Uniou 
of South Africa the trustee was 
entitled to the immovable property 
of tho insolvent situate in Ireland, so 
far as such right did not copfiict with 
the law in Ireland The Supreme Ct. 
of South Africa having requested the 
Jrish ct to act in its aid, the trustee 
applied for an order vesting the pro- 
perty in him :—Held : he was entitled 





asnipnor, although not already due & 
payable to him, could be asspsned by 
him. & therm ussiznment was not 
invalidated by bkpcy. intervening 
before ~pzuch moneys beeamo due & 
payable, & thir prinerple was applic- 
able to retention money hept buch in 
respeet of progress payments under a 
bilding contract. —OMnRLICLIAL ASSIGNEE 
ie SHARPE, [1921] N. Z. LL. . 160. - 


6128 i. Book debts -Assignment to 
incorporated bank.| —Held : the assign- 
ment of all) book debts then due or 
vsecruing due or thereafter ta become 
due was # general assignment of hook 
debts withmn Bhpcy. Act, 4. 30, but was 
valid.—SAPERA TOBACCO Go. o. ROYAL 
BANK OF CANADA (192%), 63 DD. L. BR. 
ae 2C.B. RR. 3093 62 0. L. Rl. 131.— 


6128 ii. --— Assignment not regis- 
tercd--No provincial legislation pro- 
viding for regustration.|- -Lleld : assigne 
Inent void as agaimst trustee in bkhpcy. 
—--ROYAL BANK OF CANADA U, KASTERN 
Trosr Co., [1923] 1 Db. L. BR. 498; 
{1923] S.C. It. 177.—-CAN. 


6128 fii. Future book debls.) - Re 
GORDON SToR:, LTp., fic np. STANDARD 
BANK, [1923] 4 D. L. tk. 279: 3 
C. B. Rt. 816.—CAN. 


6128 iv. .) -To be valid against 
a trustee in bkpry. any assignment of 
future book debts must be rigidly 
according to Kkpey. Act, 4. 30.—He 
Warron, [1924] 4 D. L. KR. 706; 2 
C. B. R. 112. -CAN. 


on 





| vest in the trustee in 


; | 
JISZ6) PE DoE. nN. okb, TC BR. 437. 
C 


PART XX. SECT. 5, SUB-SECT. 2.-- A. 


6139 iv. -) As arainst an 
assignee in bRpey. one who has as 
principal consazned goods to bkpt. 
vnder an ageney contract by whieh 
the property did not) pass to) bhkpt. 
may recover the goods or the procecds 
thereof, provided & so far as they ean 
be adentified. —Re Coons lsratri & 
CONSORT ‘TRADING Clo. (1922), 65 
Da RO GTR ss [I92ET OIV. WLR 4384. 

A ; 





6139 v. —~ - Money entrusted to.|— 
Held: the payer cauld only rank as a 
preferred creditor if the trust money 
could. be traced to a particular fund. - 
Re DOMINION Thor, Ete. CoRvN., 
Iir pgp. Akin. [1924] 2D. Le. Re. 807.— 
CAN. 


61501. Broker —Securilies sold for 
client—Proceeds fraid into broker’s 
geucral account,|\-- Held: as the money 
eould not be distinguished in any way 
from other moncys mn the gencral 
account of the brokers the chent could 
not claim it & could only sue for breach 
of contract.—DALPUK v. FAIRBANKH, 
Gossenin & Co. (1022), 66 De. Le ht. 
3353; 2C. B. R. 524.—CAN. 

sb. Sule benchriary—W rdow’s claim 
fo share of estate.j\—Where a widow 
claims under Widows Relief Act, 
ft. S. A., 1922 (ce. 145), 8. 10, to the 
unadniumistered portion of her hus- 
band’s estate, such portion does not 
hpcy. of the sole 


Cases 6150a—6890a. EXNGLISH AND Empire Dicest SUPPLEMENT. 


broker instructed a firm of brokers to effect 6298. Ciiations :—For ‘‘ CHIPPENDALB v. TOMLIN- 


the purchase. 


of the broker. 


The firm duly purchased the 
shares & sent a transfer of the shares to the 
broker, prepared in the name of A. The 
broker had in the meantime filed his petition 
in bkpcy. & the transfer passed to the official 
receiver & from him to the trustee in bkpcy. 
It was claimed by the firm & 
also by A. :—-Held: it was “ property held 
by bkpt. on trust” within the exception 
contained in 1914 Act, s. 38, & it must be 
handed over to A.—BARBER & 
HigLery (1922), 38 T. L. R. 650; 66 Sol. Jo. 


SON (1752), 1 Cooke’s Bankrupt Laws, 7th ed., 
p. 406”? read ‘‘ CHIPPENDALL v. TOMLINSON 
(1785), 4 Doug. K. B. 318; 1 Cooke’s 
Bankrupt Laws, 8th ed., p. 428; 99 E. R. 
900.” 


Add. Annotations :—Distd. Beckham v. Drake 
(1849), 2 H. L. Cas. 579. Consd. Re Roberts, 
[1900]1Q.B.122. Refd. Re Elswood (1855), 
26 L. T. O. S. 96; Wadling v. Oliphant 
(1875), 1 Q. B. D. 145. 


Sons 2. 
<1 T6308. Add. Annotation :—Mentd. 


Hoystead  v. 
55. 


577. Taxation Comr., [1926] A. C. 155 

6208a. -|- In the circumstances (see No. 6818. Add. Annotation :—Mentd. Hoystead v. 
6208): Held: ©. had a Jien-on the goods Taxation Comr., [1926] A. C. 155. 
for his debt.—BurN vr. CARVALHO (1834), 6347. Add. Annotation -—Mentd. Hoystend v. 


7 Sim. 1003; 58 I. R. 7773 subsequent pro- 
ceedings (1839), 4 My. & Cr. 690, L. C. 

Consd. Frith v. Forbes (1862), 31 L. J. Ch 
Refd. Hutchinson v. Heyworth (1835), 9 Ad. & Il, 


Annotations * 
793 


a ue 


6249. Add. Annotation :—Mentd. The Kronprin- 
sessan Margareta, The Parana, etc., [1921] 


IA. C. 486. 
6263. Add. Annolation: 


606. 


6295a. Life interest falling into possession—During 
third bankruptcy—Right of trustee under 
previous bankruptcies.|—/’e Sinsiun’s SErt- 
TLEMENT, PUBLIC TRUSTEE v. SoBeEn, [1920] 


W. N. 77. 


benoficiary under the husband's will.-—- 
Re MCINTYRE, [1045], 4D. Oi. Re. 127; 
[11925] 3 W. W. RR. 172.) CAN, 


PART XX. SECT. 5, SUB-SECT. 2.- B. 

se, Apecifie purpose -~-Stock certificate 
dt pose ad with agent —Lor sale.j— Bkpt. 
sold a portion of the shares & had the 
remainder feaudulently transforred into 
hip own namo: -Jicld: the trusteo 
Mitbst return the sebares.—DUNMAN v, 
Tousaw, arr & ANDERSON & BELL 
TRLEPIIONKE Co. (1922), 66 DL. 
572.—-CAN. 

. -. -. . it was 
necessary for potitioner accurately to 
identify Che cert ideate which he claamed 
from the insolvent.—-McCKAL vw. TuR- 
GKON (1922), 67 D. L. R. 607.—CAN. 


PART XX. SECT. 5, SUB-SECT. 4.-—A. 

_ 62614. General rule—Fund wndis- 
tinguishable.] —In order to give rise 
to a right to follow moneys as trust 
moneys yaised with the trusteo’s 
personal moneys there must have 
existed a trust fund capablo of being 
identified & followed. Ze Curisti 
GRANT, LTD., Fr yp. CANADIAN KXPRESS 
Oo., [1923] 1D. LL. R. 505: 82 Man. 
l,. R. 375 5 (1922) 3 W. W. RR. 1161.— 
CAN 


6261 fi. S.P. Oattvine Flour Miuix 
Co,., rp. vt. CANADIAN CREDIT MEN'S 
Trosr Assoon.. Lrp., (1925) 4 DOT. RR. 
069; [1925] 3 W. W. R. 586.—CAN. 


62671. Agent to sell guods—Right tu 
procecds of sale.J}—Money received by 
» commission agent from sales of his 
oustomery’ property is, after deduction 
therefrom of the nt’s commission 
&.axponuses, money held by him in a 
fiduciary capacitv, & if it {is mixed 
by the agent with his own moncy in 


Mentd. Banque Belge v. 
Nambrouck, [1921] 1 K. B. 321. 


6270. Add. Annolution :—Refd. Banque Belge v. 
Hambrouck, [1921] 1 K. B. 321. 


6272. Add. Annolutions :—As to (1) Refd. Banque 
Belge v. Hambrouck, [1921] 1 K. B. 821. 
As to (2) Refd. Banque Belge v. Wambrouck, 
FI921} 1 K. B. 8215 Me Wait, {1927} 1 Ch. 


Taxation Comr., [1926] A. 0. 155. ° 


6324. Add. Annotation : —Refd. Dyster v. Randall, 
[1926] Ch. 932. 


6334. Cilations :—For ‘ [1918] 2 Ch. 389” read 
‘* [1918] 2 Ch. 339.”’ 


6347. Add. Annotation :—Refd. Chillingworth v. 
Hsche, [1923] 1 Ch. 576. 


6348. Add. Annotation : —Refd. Dyster v. Randall, 
[1926] Ch. 932. 


6349. Add. Annotation :- Mentd. WHoystead vv. 
Taxation Comr., [1926] A. ©. 155. 


6352. Add. Annotation :—Consd. Re Wigzell, Ea p. 
Hart, [1921] 2 K. B. 835. 


6366. Add. Annotations :—Distd. Re Wilson, Ez p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 183 I.. T. 814. Refd. Re Cohen, Ear p. 
Official Recciver, (1919] 2 K. B. 2713; Le 
Wigzecll, Vx p. Hart, [1921] 2 K. B. 835. 


6390a. Property acquired between two insolvencies 
-- Assignees under second insolvency en- 


his gencral banking account & he 
beeome bhpt., the money can bo 
followed by the cestuis que trust if it 
is stil] traccables otherwise they have 
no recourse Other than proving their 
elaims an the bkpoy.—SaLrtrrR & 
ARNOLD, LTb. vo. DOMINION RANK, 
11923) 3 W. W. It. 257.—CAN. 


PART XX. SECT. 6. 

6283 1. ‘* Working tools”? — Law 
Seis library.) -Hild: law roporta, 
statutes, & legal text-books, formiug 
the professional library of a practising 
law-agent, were not necessary ‘* work- 


under that Act.—Re SKKELF, [1923 } 
1D. L. RR. 589; (1923] 1 Ww. W. Rf. 
117; 3C. B. Rh. 589.--—CAN. 

h iv. By partner—Part- 
nership property.j}——Under Bkpcy. Act 
alot & building belonging to a partner- 
ship passes to the authorised asrigneo 
under an assignment by the partnor- 
ship, although part of the building is 
occupied as a home by one of the 
partnoers.— Re DoOBROVITON, DORRO- 
VITO ¥. CANADIAN CREDIT MEN’A 
Tresr Assocn., LTy., (1925) 1D. LD. A. 
21, [1924] 3 W. W. It. 681.—CAN. 








ing tools.’ -PMENRLL ©. ELuty, [1926] 
b. C. 9.---SCOT. 


hi. —— ——.]}—Re TRENWITH, 
(1922] 3 W. W. R. 1205.—CAN. 
hii. —— Effect of morigaye.|\—Where 


the ownor of an urban homestead 
mortgages it, thoexemption rights of the 
owner are confined to tho ae of 
redemption. —Re Bri {1922} 1 
.W. R. 1015; 67 D. L. R. 66; 32 
Man. L. KR. 9 at p. 13.—CAN. 

h fii. ** Butiding occupled ’’— 
By debtor.}—NDebtor waa the regis- 
tered owncr of a lot on which was a 
two-storey building, in the upper 
storey of which he & his wife had 
dwelt continnously since his purcbaso 
of the lot. The lowor storey wus used 
mainly as a atore, in which debtor’s 
wife carried on a business, but in the 
rear part. was stored some coal, wood 
& houschold furniture. The store & 
dwelling had an outside entrance as 
woll as an inside one. A lean-to had 
been erected by debtor, which had an 
outside entrance only :—Held: tho 
property was within Exemptions Act, 
8s. 2. cl. 10, & was under poy. Act. 
8. 10, excepted from an assignment 





PART XX, saat 7, SUB-SECT. 1.— 


6286 iii. -}—The after-acquired 
property of a debtor is available among 
creditors under a receiving order but 
not under an authorised asrignment.— 
Re Lirgyon, [1923] 3 D. LL. R. 1171; 
52 O. ln kh. 352 ° 2 C. B. R. 488.—CAN. 


6298 v. -Jj—An_ insolvent 
has power to dispose of any property 
he may acq after being declared 











insolvent, & all persons dealing with 
him bon & for a consideration 
will be discharged from making a 


further payment to the official as- 
signec, provided the transactions took 
place before the official assignee inter- 
vened & claimed the property on 
behalf of insolvent’s estate.—CHHOTE 
LAL v. KRDAR Natu (1924), I. L. R. 
46 All. 565.—IND. 


PART XX. — ds SUB-SECT. 1— 
- (a). 

vi. —— Application to bankruptcy by 
authorised assignment.j}—Re GApsBY, 
Ex p. Write & Ewwiorr, [1925} 3 
D. L. R. 1159.—CAN. 





titled.)—CURTIS v. SHEFFIELD (1836), 8 Sim. 
176; 5 L. J. Ch. 377; 59K, " 70. eee 


Jéstate, 


6395. Add. Annotation :—Refd. Re 
(1926), 70 Sol. Jo. 1161. 

6398. Add. Annotation :—Refd. 
(1926), 70 Sol. Jo. 1161. 

6399. Add. Annotation :—Mentd. Re Lee, 
Grunwaldt, [1920} 2 K. L. 200. 

6409. Add. Annotation :-—Mentd. Parr v. A.-G., 
[1926} A. O. 239. 

6410. Add. Annotation :—Mentd. Parr v. A.-G., 
[1926] A. O. 239. 

6415. Add. Annotation :—As to (2) Refd. Watson 
v. Haggitt (1927), 44 T. 1.. R. 90. 

6449. Add. Citation: —sub nom. Re 
Hz p. SPELLER, 14 C. B. 159, n. 
Add. Annotation :-—Refd. Graham vr. Fu 
(1853), 2 0. L. RB. 10. | 

6464. Add. Annolalion :-—Mentd. Lanib v. i 
[1924] 1 K. B. 857. eae 

6477. Add. Annotations :—Retd. Re Vabor, Ex p. 
Cork, [1920] 1 K. B. $08; It Kaufman 


Fordham vv. 


Mathieson 


Ex p. 


PLIMMER, 


2 Ch. 89, 


6483. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 Kk. B. 857. 


6514. Add. Annotation :—Consd. Re Tabor, Ew p. 
Cork, [1920] 1 K. B. 808. 


6515. Add. Annotutions :—Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. RB. 808; Re Kaufman 
Segal & Domb, fr p. The Trustee, {1923] 
2 Ch. 89. 

6516a. On business premises.] — The 
custom of hiring furniture which exists in the 
case of hotel proprietors, & is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpcy. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally. e.y. a 
wholesale grocer. -Re Tabor, Lx p. Cork, 
[1920] 1 K. B. 8083; sub nom. Re TABOR, 
Ke p. Truster, 89 I. J. K. B. 3525 122 
J. T. 799; 36 T. L. R. 191; [1919] BRB. & 
C. It. 299. 

alnnotations :-—Folld. Re Kaufman Segal & Domb, FF) ». 

Trustee, [1923] 2 Ch, 89. Refd. French v. Gething, [1922} 
1K. B. 236. 

6519. Add. Annotations :—Consd. Re Tabor, ix p. 
Cork, [1920]1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ea p. The Trustee, [1923] 
2 Ch. 89. 

6523. Add. Annotation :-——Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Foy ahaa & Dry Docks Co., [1926] Ch. 


Segal & Domb, Ex p. The Trustee, ae 








6524. Add. Annotation :—Mentd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
yaa & Dry Docks Oo., [1926] Ch. 


Re Mathicson | 


6659a. 


Vol. V.— Bankruptcy. Cases 6890a—670l. 


6525. Add. Annotation :-—Refd. Lamb v. Wright, 

(1924] 1 K. B. 857. 

6561. Add. Annotation :—Refd. French v. Gething, 
[1922] 1 K. B. 286. 

6584. Add. Annotation :—Mentd. 

Savill, [1926] 2 K. B. 530. 

6613. Add. Annotation :-—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6614. Add. Annotation :—-Mentd. Re Allester, 

[1922] 2 Ch. 211. 

6625. .ldd. <Annetution :-—Refd. He Wethered, 
I'y p. Salaman, [1926] Ch. 167. 


6647. Add. Citations :—sub nom. Ic PLIMMER, 


Richmond v. 


Add. Annotation :—Refd. Graham v. Furber 
(1853), 2 C. L. WR. 10. 


6657. .ddd. Annvtation :-—Consd. Ie Collins, [1925] 
(Ch. 556. 


rber 6859, Add. Annotation :—Apld. Fe Collins, [1925] 
Ch. 556. 








.|—For some years before his 
bkpcy. a surveyor & assessment specialist 
with a staff of clerks had entered into con- 
tracts with clients for personal service in the 
Jatter capacity. Under these contracts he 
had to value his clients’ propertics for rating 
purposes & give expert evidence on their 
appeals, his remuneration being a percentage 
of the reduction of their assessments when 
obtained. He mortgaged these contracts & 
the sims to become due on completion thercof 
to a intgee., who by special arrangement with 
the mtpgor. gave no notice to the clients 50 as 
not to imperil the mtgor ’s business position, 
the mtgor. being allowed to collect the fecs 
when duc in his own nance & hand them 
over to the mtgeg. At the date of the mt gor.’s 
bkpcy., some fees (a) were due on completed 
contracts, but sume fees (b) were still un- 
earned. The trustee employed bhpt. & some 
of his staff to carry out the uncompleted con- 
tracts & carn fees (6) :—/Teld > (1) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
bkpt.’s clients relied, it was nevertheless part 
of bkpt.’s business, 60 that the fees (a) due 
al the date of the bkpcy. were due to him 
‘in the course of his trade or business ”’ & 
being in his order & disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 38 (ce); (2) the mtge. of 
fees (6b) earned since the bkpcy. was in- 
operative against the trustee.— ve COLLINS, 
[1925) 1 Ch. 5563; 133 L. T. 479%; sub nom. 
Re CoLLins, Iva p. SALAMAN (TRUSTEE), 95 
1. J. Ch. 55; [1925] B. & ©. R. 90. 


6689. Add. Armnotation:- Refd. Le Wethered, 
i'x p. Salaman, [1926] Ch. 167. 
6701. Add. Annotulions :--Folld. Birmingham 


Banking Co. (Official Liquidators) v. Carter 
(1872), 20 W. Rt. 354. Refd. Semphill v. 
Queensland Sheep Investment Co. (1873), 29 


the assignees surrendcred the policy 


PART XX. SECT. 9, SUB-SECT, 1. 


6416 i. *‘ Goods," ‘‘ goods & chat- 
tels "-—-Givods of third party—ZInter- 
ungtee utth bunkrupt’'s property by 
third party.J—Held: the entire pro- 
perty became assets to satisfy the 
creditors.—RHe PROGRESSIVE: FARMERS, 
Re HOLDEN NATIONAL C'o.’8 CLAIM 
(1921), 62 D. L. R. 631; 2. B. RR. 
551.—CAN. 


PART XX. SECT. 9, SUB-SECT. 3.— 
B. (b) i. 





6621 ii. Second mortgage of.} — 
In 1905, C. the owner of a Hfe policy of 
assurance. mortgaged it to the insurance 
co. In Apr. 1907, C. mortgaged the 
policy & the lands to B., who gave no 
notice to the co. til Nov. j920. Jn 
June, 1907, C. was adjudicated bkpt. 
In 1915 the insurance co. were paid the 
amount due on their mtge. & handed 
the policy to the assignees. In 1920 


to the insurance co., & received its 
surrender viluoe, & B. applied for pay- 
ment of the amount, due to him on his 
intge. -—-Ticld : the equity of redemp- 
tion in the mtge. was ‘goods & 
chattels ’? within Irish Bhpt. & Inrol- 
vent Act, 1857 (c. 60), s. 313, & was at 
the date of the bhpcy. ‘‘in the pos- 
session, order, or disposition of bkpt.’’ 
by the consent & permission of the true 
owner CLANCARTY, [1921] 21 h.- 


Cases 6701—6858a. ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


I.. T. 737; Re Pooley, Kz p. Rabbinge (1878), 
38 1. TI’. 663. 


6740. Add. Asmnotation :—Mentd. Bickerdike v. 
Lucy, [1920] 1 K. B. 707. 


6742. Add. Annotation :—Refd. Lamb v. Wright, | 

KK. 3B. 857. 

6744. Add. Annolatian :- Distd. Lamb v. Wright, 

[1924] 1 IK. B. 857, | 
6745. Add. Armnolalion :— Refd. Lamb v. Wright, 


[1924] 1 K. B. 857. 

6745a. Whether mere visible employment of goods 
in trade or business sufficient.|— (1) In order 
that goods may come within 1914 Act, 
8 38 (c), the consent or permission of the 
true owner must be given not only to their 
being in the possession, order or disposition 
of bhpt., but also to thew being used in his 
trade or business. (2) In order that goods 
may be in the possession, order or disposition 
of bkpt. in his trade or business within the 
clause they must be not) merely visibly 
employed in his trade or business, but 
sequired & used for the purposes of the 
business.~ LAMB ow Wriciupr & Co., [1924] 
Pi. 1. 857, 88 TL I. BK OB. 3665 130 7. T. 
T0383 4OT. LR. 290 5 6S Sol. Jo. 479 3 [1924] 
BoA. RYT, 


6745b. Fees due on completed contracts to sur- 
veyor & assessment specialist.| 9 /¢¢ COLLINS, 
No. 6659a, carte. 


6746. .ldd. .Annolattions : Mentd. Re Kaufman 
Segal & Domb, Meio p. The Trustee, [1923] 
2Ch. 893; Lamb eo. Wright, [1924] 2 K. 1. 
857. 

6751a. Must be given both to possession & to use 
in trade or business.| LAMB vr. WiaGut & 
Co., No. O71oa, ante. 

6762. Add. Annolation ; —-Refd. Lamb ev. Wright, 
PINs) I WK. B. 857. 

6777. Add. Aduoluhon: Refd. Re Wethered, 
Kae p. Trustee (1925), Io br. . 264. 

6794. Add. Annotation: Reid. Lamb v. Wright, 
[10201 1 WK. BB. 857. 

6798. Add. Annotation: Refd. Lamb v. Wright, 
JIMt, 1 KK. B. 857, 

6802a. -- — - — - —.]--In Jan. 10922, G. pur- 
chased from bkpts. certain chattels used by 
them in their business as clothiers, & subse 
quently in consideration of the option to 
purchase & the hire-rent agreed upon let 
them on hire to bkpts. at a monthly rental. 
The chattels consisted of cutting tables, work 
tables, machines, stools, ete. The agreement 
was determinable in the event (iifer alia) of a 
receiving order in bkhpey. being made against 
the hirers. upon which all payments made by 
the hirers were forfeitable & the chattels 
were to be delivered to the owner. On Sept. 6, 
1922. a receiving order was made against the 
hirers 5 on Sept. 28 they were adjudicated 
bkpt., & on Sept. 25 a trustee in the bkpey. 
was appointed. On motion by the trustee for 
a declaration that the chattels formed part 
of the estate of bkpts. as being in their order 
®& disposition with the consent of the true 
owner :~-HTeld: there was no proof of a 
general custom of hiring out chattels such as 


~~ 


were specified in the agreement, nor was such 
a custom recognised by the cts. The inference 
of ownership was inevitable that by reason 
of the possession & user of the goods in the 
trade or business of the trader they ‘‘ must ”’ 
be the property of bkpts.—-Ne KAUFMAN 
SEuaL & Doms, “a2 p. TRUSTEE, [1923] 2 Ch. 
89; 92 L. J. Ch. 218; 128 L. T. 650; 67 
Sol. Jo. 333; [1923] B. & C. R. 1. 


6818. Add. Annotation :-—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 


6819. Add. Annotations :—Distd. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 (Ch. 89. Refd. Lamb v. Wright, [1924] 
1K. LB. 857. 

6821. Add. Armnotation :—Refd. Lamb v. Wright, 
{1924} 1K. B. 857. 

6824. Add. Annotation :--Refd. Lamb v. Wright, 
[1924] 1K. B. 857. 


6858a. Judgment debt.|---S., a customer of bkpt., 
a stockbroker, became indebted to him in 
respect of Stock xchange transactions in a 
sum for which bkpt., on Dec. 18, 1923, 
recovered judgment. Later, S. became 
simuarly indebted to bkpt. in a further sum. 
On Jan. 15, 1924, bkpt. assigned both debts 
to W. to secure £500, & covenanted with him 
that, in the event of his refraining from giving 
notice of the assignment to S., he, bkpt., 
would, on payment of the debts or any part 
thereof, band the cheque or other form of 
payment to W. On Feb. 27, 1924, bkpt. 
committed an act of bkpcy. In Mar. 1024, 
J.. who acted as solr. for both hkpt. & W. in 
the matter of the assignment, on the in- 
structions of both & without disclosing same, 
made an agreement with S. for the liquidation 
of the two debts, whereby S. undertook to 
pay the aggregate amount thereof by monthly 
instalments, the first instalments being 
allocated to the payment of the Jater of the 
two debts & the subsequent ones to the pay- 
ment of the judgment debt; & S. further 
agreed to deliver promissory notes payable 
to bkpt. or order to cover the instalments 
allocated to the Jater debt. J. received the 
notes from S. &, as agent of W., collected the 
amounts as they fell due on the notes & paid 
part thereot to W. & retained the balance. 
After payment J. returned the notes to S. 
to be cancelled. At that time neither J. nor 
W. nor 8. had notice of any available act of 
bkpey. On Sept. 18, 1924. a receiving order 
was made, at which date S. had paid & W. 
had reecived from J. sums amounting to 
£90 in respect of the later debt. Upon 
receiving notice of the receiving order, J. 
gave notice to S. of the assignment. On 
Sept. 25, 1924, an order of adjudication was 
nade, & on Oct. 7, 1924, appet. was appointed 
trustee. In Apr. 1925, W. died, & his exor. 
Was made resp. to the motion by which a 
declaration was sought that the two debts 
were at the commencement of the bkpey. mn 
the order & disposition of bkpt. & property 
of bkpt. divisible amongst his creditors :~ - 
Held: (1) the earlier debt, which, admittedly, 
arose in the course of bkpt.'s business, was, 
notwithstanding its conversion into a judg- 


PART XX. SECT. 9, SUB-SECT. 5. -A. | 50 indueed. a ORREGE, (1924) 1 { to the purchaser nor any change of 


6752 i. Delivery of goods to trustee | De las th. 386. 
After notice stoping goods in transitu 
Withdrawal of notice on innocent mes- , PART XX. SECT. 9, 


representation of trustee.) -Held: the 6799 fi. ——- ——- ——.. ]— Where there | D. L 


A possession :—Hield: the sale & trans- 


| fer were void as against the trustee. 
SUB-SECT. 6. A.) —IVirzG@nRaLp v. McMorRow, [1923] 4 
ht. 619; 52 O. L. R. 383; 3 


ns 
trustee could not rely on a withdrawal was no immediate delivery of a car ! C. B. R. 29.—CAN. 


ment debt, none the less at the commence- 
ment of the bkpcy. a debt due in the course 
of his business & in the order & disposition 
of bkpt. & divisible amongst his creditors ; 
(2) the agreement between bkpt. & S. & the 
deposit of the notes by bkpt. with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 
part of either S. or W. of an available act of 
bkpcy., & the ct. inferring an agreement by 
W. with bkpt., in consideration of tlic 
deposit of the notes, not to enforce payment 
of the advance so long as 8S. paid the amounts 
as & when they fell duc, constituted valid 
transactions for valuable consideration within 
1914 Act, s. 45, &, apart from such inference, 
the forbearance of W. on the strength of the 
deposit of the notes to sue & his acceptance 
of the instahnents constituted sufficient con- 
sideration for the deposit of the notes; 
(3) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount paid before that 
date was a payment protected by sect. 45 (b) ; 
& the judgment debt formed part of the 
property of bkpt. divisible amongst his 


creditors, while the claim in respect of 
the other debt should be dismissed.— Re 
WETHERED, Lr p. SALAMAN, [1926] Ch. 


167; 70 Sol. Jo. 3243 sub none. Re WETHERED, 
Ex p. SALAMAN’s TRUSTEE, TRUSTER +. 
Bancer, 95 L. J. Ch. 127; 131 1. T. 264; 
[1925] RB. & C. R. 265. 


6859. Add. Annotations :—N.F. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808; Rte Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6863. Citations :-—For “ 
“8 Ch. App. 520.” 


-~Mentd. French v. Geth- 
ing, [1922] 1 Kk. B. 236. 

6867. Add. Annotation :—Refd. Re Tabor, Lax py. 
Cork, [1920] 1 K. B. 808. 

6868. Add. Annotation :—Folld. Re Tabor, Fx yp. 
Cork, [1920] 1 Kk. B. 808. 


6869. Add. Annotation :—Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6873. Add. Annotations :—Refd. Re Tabor, Ea p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, La p. The Trustec, [1923] 
2 Ch. 89. 

6879. Add. Annolation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 


6879a. Clothiers—Custom to hire machines.]— Jic 
KAUFMAN SEGAL & Doms, Ea p. TRUSTER, 
No. 6802a, ante. 


5 


Ch. App. 520” read 


t:—Apld. Ke Tabor, Ex p. 
Cork, [1920]1 K. B. 808. Folld. Re Kaufman 
Sang be Domb, Ez p. The Trustee, [19231 


6881a. ——.|— Re Tanor, L’'z p. Cork, 
No. 6516a, ante. 
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6859 i. Duty of court—To take notice 
of alleged custom.|—Where it is proved 
that 10 less than 57 funeral cars & 
hearses were supplied in Ireland under 
hire-purchase agreement by one firm 
between Nov. 23, 1912, & Mar. 8, 1923, 
the ct. will draw the conclusion that 
the custom of hiring funeral hearses 
on the hire-purchase system is suffi- 
ciently notorious. The test in such 


| 


) 


| 


| 
| 
| 
| 
| 
| 
| 


| 


cases is What 1s the state of knowledge 
of persons who have made themselves 
acquainted with the nature & custom 
of the particular situation.— Re Tor- 
Lt alia alata Z21.R 1,4: 583.L. T 


PAAT XX. SECT. 9, SUB-SECT. 8.— B. 

se. Undertaker — Custom 
hearses & funeral oarriages.|}— Re Tor- 
RENS, No. 6859 i., ante.—-iR. 


Vol. V.— Bankruptcy. Cases 6858a—6918a. 


6885. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6888. Add. Annotation :—Consd. Re Tabor, kz p. 
Cork, [1920} 1 K. B. 808. 

6889. Add. Annotations :—Apld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Refd. French v. 
Gething, [1922] 1 K. B. 236. 

6890. Add. Arnotation :-—-Refd. I?c Tabor, Ea p. 
Cork, [1920] 1 K. B. 808. 

6890a. ——.|—Re TaBor, Hx p. Cork, No. 
6516a, arte. 

6892. Add. Annotalion :—Mentd. Me Morris, May- 
hew v. Halton, [1921] 1 Ch. 172. 

6898. Add. Annotation :—Refd. French v. Gething, 
[1922}) 1 K. B. 236. 

6911. Add. Anrotalion :-—Refd. Re Chiandetti, 
Lz p. Trustee (1921), 91 1. J. K. 1B. 70. 
6912. Add. Aianoltation -—Refd. Re Chiandetti, 
Kae p. Trustee (1021), 01 1. J. 1K. 1. 70. 
6912a. Goods sold in interpleader action— 
Proceeds in court.) — We CriANDETTI, La p. 

TRUSTER, No. 71 13a, post. 

6915. Add. Annotations :—Consd. Re Chiandetti 
(1921), 91 L. J. 1K. B. 70. Mentd. I’e Fairley, 
[1922] 2 Ch. 791. 

6916. Add. Annolation :—Mentd. 
[1922] 2 Ch. 791. 

6916a. —-—— o|--Re CutaAnpDurri, Ha p. 
Trusrun, No. 71138, post. 

6918. Add. Annotation :-—Consd. Ie Kairley, [1922] 
2 Ch. 791. 


6918a. —-~—— Subsequent withdrawal & return 
of nulla bona.|—On Jan. 14, 1921, the sheriff, 
in executing a writ of fi. fa. for £14 4, levied on 
debtor’s goods, but on Jan. 29 being paid 
472, on account of the debt in addition to 
costs, fees, & possession moncy, he withdrew 
by arrangement reserving a right of re-entry 
for £72 balance. He retained the £72 
received on account for fourteen days & then 
paid it to the execution creditors. On 
Mar. 16 the sheriff made a second levy, but 
on being paid £53 on account of the debt in 
addition to fees & possession money, he 
again withdrew reserving a right of re-entry 
for the £19 balance. After retaining the 
£54 for fourteen days he paid it to the 
execution ereditors. On Apr. 20 the sherilT 
made a third levy, but the goods seized being 
found on interpleader to belong to a third 
party, he finally withdrew & made a return 
of nulla bona on May 2. On Sept. 8 a 
petition in bkpey. based on an act of bkpey. 
of Aug. 1% was presented. A reeciving ordcr 
was made on Sept. 20 followed vy an adjudi- 
cation on Oct. 1 & an order for summary 
administration on Oct. 3:—Held: — the 
execution was completed within 1914 Act, 
us. 40, 41, by the return of nulla bona on 
May 2, & the trustee had no title to the £72 
& £58 realised by that completed exccution. 
Qu: whether the trustee would in any 
case have been entitled to the moneys paid 








Re Fairley, 


pereeneny 
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b (p. 819). Add ‘‘affd. sub nom, 
MARVIN v. FOWLER, 46 & C. R.119.”’ 


fi. ——-- -———.]—Payment of pro- 

ceeds of sale:—Jleld: a preferential 

vayment & vold.— ZEIDMAN & 

| LAMARRE ¥. AMERICAN [URNITURE 

| Go. & LAVERY (1922), 66 D. LR. 
4 yy , 2 Cc. Lb. RR, 547.—CAN. 


to Are 
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Cases 6918a-—7058. ENGLISH AND Emprre Dicrest SUPPLEMENT. 


before June 8, the earliest possible date to 
which his title could relate back under sect. 
37.- Re Fam.ey, [1922] 2 Ch. 791 3 sub nom. 
Kke Faintity, Ha p. OFFICIAL WECEIVER, 92 
Ja J. Oh. 1405 [1922] B. & C. 1. 1273 sub 
nom. Ive FARLEY, He p. Low & Bonar, LIrp., 
38 TN. 1. RR. 893, 1D. CL 

6919. Add. Annotation : —Consd. te Fairley, [1922] 
2 Ch. 791. 

6920. Add. Annotations :—As to (1) Consd. Re 
Fairley, [1922] 2 Ch. 791. Refd. Ite Chian- 
detti (1921), 01 L. J. K. B. 70. 

6921. Add. Avnotution :-— Consd. Re Fairley, [1922] 
2 Ch. 71. 

6931. ld. Annotation: Mentd. Jdeal Films ce. 
Hiehards, [1927] ] K. OB. 374, 

6954. Add. Anznotalion:—Refd. fe OChiandctti 
(1921), 91 I. J. K. B. 70. 

6955. Add. Annotation :—Refd. Re Fairley, [1922] 
2 Ch. 791. 


s. 41 (2), ‘‘ or on any other petition of which 
the sheriff has notice,’? were not to be 
qualified by the addition of the words 
“within the said fourteen days’ so as to 
permit the sheriff to pay the proceeds of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
within fourteen days of the receipt of such 
proceeds. The sheriff must hold, in the first 
instance, to see whether a receiving order 
would be made, & if he had notice of another 
petition, even after the lapse of fourteen 
days, then he must hold to see whether an 
order would be made on that other petition, 
or on any petition. -LATTER v. JUCKES 
& PaGE, [1927] 1 K. B. 17; 96 L. J. K. B. 
137; 186 L. T.177; 42 T. L. R. 723; 70 Sol. 
Jo. 905; [1926] B. & C. R. 1338, C. A. 


6966. Add. Annotation :—Refd. Re British Sali- 


cylates, {1918-19] B. & C. R. 160. 


| 
6961. Add. Annotations : —Refd. Re Wigzell, Wx p. | 6979. Add. Annotations -—Refd. Latter v. Juckes 


IIart, [1921] 2 K. B. 835; Re Wilson, Ka p. 
Salaman, The Trustee v. Keith, Prowse | 
(1925), 138 1... 6143 Re Wait, [1927] 1 Ch. 
G06. Mentd. 7te London County Commercial 
Reinsurance Office, [1922] 2 Ch. 67; Scran 
ton’s ‘Trustee v. Pearse, [1922] 2 Ch. 87. 

6962. Add. Annotations : —Mentd. Pe Guusbourg, 
[1920] 2 K. B. 4263 Seranton’s Trustee v. 
Pearae, [1922] 2 Ch. 87. 

6964. tdd. wAnnolation: NF. Latter vv. Jackes 
(1926), MP. RR. @23. 

6965. Add. Annotation: -Consd. Re Sarjeant, 
{1023] 2 Ch. 302. 

6965a. ‘*‘ Any other petition '’ Notice not given 
within fourteen days.]- A sheril!, on behalt 
of an execution creditor, levied an execution 
against debtor for more than £20, & received 
the money from debtor to avoid a sale. 
Within fourteen days of the payinent the 
sherifl received notice of a bhpey. petition 
on which an order would have been made had 
not debtor m the meanwhile filed his own 
petition on which a receiving order was made 
us amatter of course. Notice of this second 
petition was given to the sheriff more than 
fourteen days after the payment, but while 
the money was still in his hands pending the 
result of the first petation. "Mhe trustee in 
bkpey. & the execution creditor both clatmed 
the money : - Weld: the words in 1914 Act, ! 
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——e 


& Page, [1927] 1 K. B. 17. Mentd. The 
James W. Elwell, [1921] P. 351. 


7006. Add. <Arnotation :—Mentd. The Joannis 


Vatis, [1922] P. 92. 


7006a. -— Sale after bankruptcy— Of goods 


sufficient to satisfy two executions——-One 
delivered after bankruptcy.] —Held: the as- 
signees might recover in trover for such of 
the poods as were sold after the sheriff had 
raised moncy chnough to satisfy the first 
execution. STEAD tv. GASCOIGNE (1818), & 
Taunt. 527; 20 E.R. 488. 


fnnotations: Refd. Giles v. Grover (1832), 9 Bing. 128; 
Batehelor er. Vyae (i834), 1 Moa. & S. 5523; Aldred e. 
Constable (1814), 6 Q. DB. 370. 


7008a. -- Stay of proceedings-- When ordered. |— 


CUIRSON @, ELUMPHREY (1833), 1 Cr. & M. O14 ; 
2 Dow) 68; 0 Tyr. 588; 2 L. J. Bx. 284; 
119 H.R. 516, Ex. Ch. 


at otatrans >-- Refd. Moon ¢. Raphael (1835), 2 Bing. N.C. 
310, 
7032. Add. Annotations : —Retd. Re Webb (Smith- 


field, London), {1922] 2 Ch. 369. Mentd. 
pias v. De Keyser’s Royal Hotel, [1920] A. C. 
508. 


7051. Add. Annotation :-—Mentd. The James W. 


Elwell, [1921] P. 351. 


7058. Add. Annotations :—Refd. Latter v. Juckes 


& Page, (1927| 1 K.B.17. Mentd. The James 
W. Elwell, [1921] P. 351. 


obtained some money for the exceution registration & sheriff’s fees of all 


693411. -  - Jankruptey .tet, x. VE | Creditor, yet or. $90 contemplates that the executions. — ite LAND — TITLES 
“J~- Until a shorif! vile hain awnmt | the sheriff is toa receive something,  AOr, SARKATCHEWAN GENERAL ‘TRUST 


of execution has heen placed recerves a even though no 


has been  Conren., Lirn.'’s Cass, (1923) 3 W. W. HR. 


copy of the assignment by debtor as realised by hin, since it provides that — 628.—CAN, 
provided by the above’ sect. “or Lew to be entitled to poundage “ or 7069 i. Gaurnishec order.}-—-A debt 
publication “of notice in the Gazette such loss etm as a judge may decent way attachod by a garnishee order under 


ax provided by the Act," he is not reasonable.’’—-Moroscuan vt, MoRo- 


a jndgmont which was still subsisting : 


safe in not attaching dobtor’s goods, SCHAN, [1921] 2 W.W. RR. 1475 Vt —Held: a receiving order under 


A statement made by the solr. fer the Sask. Le. R. 233; 


assigninent has been made, does not 


$9 D. Le. R. 3535 Brkpcy. Act, s. 11, did not rank in 
assignee to a sherifl'’s aftcer that an 1C. B. R. 493. CAN. ; 


riority to such =  garnishment.—He 
LOUIN, GAGNON v. GRAIN & PRO- 


amount to notice to the sheriff, & is 6983 iv. - -— Seizure after autho- vision Co., (1924) 1D. L. R. 832; 
not. a ground for depriving him of the = resed asaigniment.J)—TOWERS v. SOLO- (Q. H. 35 K. B. 161.—CAN. 


costs of a levy made after puch state- MON, [19237 1° W. 


ment.——~TOWERS t. SOLOMON, {1922} C. B. RR. 806.— CAN. 


1 WwW. W. it. 1077; 2 O. B, R. OTv. = 


CAN. . PART XX. SECT. 10, SUB-SECT. 8. ruptcy of sub-contractor — ect Es 
6934 fil, —— Frtre Judicial Seizures y (p. 830) 1. -—— - —— Memorandum Re STEWART (Ont.), (1926) 2 D. L. 


Dias od., 1022 (c. 98). }—Bhpoy. 
Avot, 1919, 5. 11 (3), does not apply to 


a 


W. RR. 118th; 3 


sf. Payment Uy contractor to prevent 
removal d& sale by sheriff of sub-con- 
trartor’s plant d& materialsa—Bank- 


Rk. 


that title subject to costs of prior execu- 1043; 7 C. B. R. 080.—CAN., 
tivn.} —On an assignment under Bkpcy. 


prorers eoized under the above Act. - > Act, where there aro. executions PART XX. SECT. 11, SUB-SECT. 1. 
te HAMILTON & OAKES, [1925] 2 | recorded against land of the aasignor, 7078 ii. —— Bankruptcy Act, 8. 29.)} 
D. L. R. S145 (1926) 1 W. W. R125 | the registrar of land titics, in making —‘ Settlement’ in the above sect. 
5 C, B. RR. 465,.—CAN. transmission of title to the assignee, discuseed.—Re ConEN & MAHILIN, 


should make a memorandum that the CANADIAN CREDIT MEN’s TRUST 
PART XX. SECT. 10, SUB-SECT. 4.—C. | title is subject to a lion for costs of tho Assucn., Lip 


wv. Spivak (Alta.), 


6983 ili. ———.}—-While a sheriff is {| first exccution which wae lodged with 1926) 3 D. L. KR. 942; (1926) 3 
not entitled to voundage unless he has {| the shcriff & to a lien for costs of ". W. 1. 34.—CAN, 


Vol. V.- -Bankruptcy. 


Cases 7079-- '71138a. 


7079. Add. Citation :—sub nom. Re PLUMMER, | 7118a. ——— Gift by brother to sister.|—By a deed 


Ez p. TRUSTEE, 69 L. J. Q, B. 9363; 48 W. R. 
634; 44 Sol. Jo. 572; 7 Mans. 367, C. A. 


Add Annotation :—Refd. Re Mathieson, [1927] 
1 Ch. 283. 


7085. idd. Annotation :-—-Refd. Re Mathieson, 
[1927] 1 Ch. 288. 
Refd. Re Mathieson, remises.”” 
7087, Add. Citation: — subsequent proccedings 


(1805), 11 Ves. 377. 


7089a. Declaration of trust without consideration — 
Credit in account of money to wife.|-—//eld : 
not binding on bkpt.’s creditors. - He SMITH, 
Lap. SMITH (1812), 1 Rose, 208. 

etre tahian : Consd. Parsons vr. Coke (1858), 27 J. J. Ch. 


7091. stdd. i.nnotation: —Refd. Re Matbieson, 
(1927) 1 Ch. 283. 
7094. Add. Annotation: Refd. Re Matbicson. 


(1927) 1 Ch. 283, 


7096a. Settlement of property in exercise of general 
power of appointment.| -/7fe/ld: not within 
WW1t Act, s. 12.--Re MATHIESON, [1927] 1 
Ch. 2838; 71 Sol. Jo. 183) sub nom. Re 
MaTrinkson, Moore (TRUSTER) ». MATHLESON, 
96 L. J. Ch. 1043 [1927] B.A CL. RR. 803 Bub 
nom, Re MATHIESON, Exe p. TRUSTEE, 136 
L. T. 528, C. A. 


7096b. Property accruing ‘‘ after marriage in right 
of wife.’’}]- -Property devolving on a husband 
on the intestacy of his deceased wife is 
property that bas accrued to the husband 
after marriage in right ot his wife within the 
exception to 1914 Act, s. 42. Re Bownr 
WILLIAMS, Le p. TRUSTE, [I9V27) 1 Ch. tits 
96 L. J. Ch. 186; 186 L. T. 752.5 13 TL. RR. 
225; T1 Sol. Jo. 122; [1927] Bo & C.K. 
ria Ue rae 

7098. Add. Annotation :—Refd. Jagger v. Jagger, 
[1926] P. 93. 

7104. Add. Annotations :—As to (1) Refd. Re 
Charters, Ha p. Trustee, [1923] B. & C. TR. 
94. <As to (2) Consd. Re Charters, x p. 
Trustee, [1923] B. & C. R. Of. 


7105. Add. Annotation : --Refd. Re 
(1921), 37 T. lL. BR. 625. 


7106. Add. Annotation :—Consd. fe 
Ez p. Trustee, [1923] B. & C. KR. 04. 


7109. Add. Annotation: -~Consd. fe Charters, 
Ez p. Trustee, [1923] B. & C. KR. 94. 


7111. Add. A»mnotation :—Mentd. Ie Gunsboury, 
[1920] 2 K. B. 426. 


7113. Add. Annolation :—Mentd. Denny (Trustee) 


Wombwell 


Charters, 





of gift dated Oct. 7, 1919, debtor, who was 
adjudged bkpt. on Nov. 23, 1920, ‘in con- 
sideration of his natural love & affection for 
the donee ’’ purported to assign & convey to 
his sister, resp., ‘‘ the business carried on by 
him at 58a, Old Compton Street, Soho, & the 
stock-in-trade, wine & produce in & about the 
At the date of the deed petition- 
ing creditors were proceeding to enforce 
judgment under R. 8S. C., Ord. 14, & on 
Mar. 18, 1920, obtained final judgment 
against debtor for £527 7s. 4d. for goods sold 
& costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, resp. 
claimed under the deed of gift the whole of 
the furniture & stock seized by the sherilf. 
An interpleader suwumons was taken out by 
the sheriff, & upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant 
to pay into ct. £600 or give security for such 
amount, & in default the sheriff was autho- 
rised to sell the property seized & pay the 
proceeds into ct. to abide the result of an issue 
directed to be tried between claimant & 
the execution creditors. Pursuant to the 
order the sheriff sold the goods on Apr. 28, 
1920, & on May 20, 1920, paid the sum of 
£202 12s. 2d. into ct. On Nov. 4, 1920, the 
parties to the interpleader summons agreed 
to divide the money between them & to 
Withdraw the record; these temns were 
embodied in an order of the miuuster of that 
date. Inthe meantime, however, a receiving 
order was made on Nov. f, 1920, & petitioning 
creditors, the crxecution creditors, informed 
the official receiver of the sum of money being 
inet. & of the term of settlement so agreed 
as aforesaid. ‘Thereupon the official receiver 
intervened, & on Nov. 1, 1920, gave notice in 
wiiting to the Paymaster-General of the 
Supreme Ct. of the receiving order, & this 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gift was void as 
against bim: Meld: (1) the deed ot gilt 
was a voluntary settlement &, bem made 
Within two years ot the bhpey., was void ; 
(2) the execution having been completed & 
the proceeds held by the shermfl for tourteen 
days, the trustee's title was barred, because, 
ulthough the exccution was not completed 
before the sheriff had been in possession for 
twenty-one days, the act of bkpcy. thereby 
created had not occurred within three months 
of the presentation of the petition & wap not 
therefore available to establisn the trustee’s 
title.—-Re CINANDETTI, fer p. TRUSTER (1921), 
911.3. K. Bb. 70; 37 'T. L. WR. 9843 [le2t) 
B. & C. RR. $2. 











7086 ii a. pb Mehdi: oa 
gift not being hedged about with con- 
ditiuns was not a settlement within 
a Act, 1908, 6. 75.— BRAITHWAITE 
v. BRAITHWAITE, [1923] N. Z L. Rh. 
1186. N.Z. 


ji. ——-—.}—Where insured, 
under a policy of life insurance, declares 
it to be for the benofit of his wife, the 
trust created is not invalidated by his 
subsequent insolvency, & creditors of 
insured have no rights which would 
interfere with the rights of his wife 
even though the endowment policy 
ynatures during the life of insured.—- 
BaNnK OF BRITISH NORTH AMERICA 1. 
ErSEcomEs (1919), 46 N. B. BR. 105.— 





eg. Conveyance of property to wife 
a sons.}—Where a transfer in the 


v. Denny & Warr, [1919] 1 K. B. 583. 


nature of # settlement was mude for 
the purpose of caefeating creditors *— 
Meld. though itwould not be set aside, 
yet the creditors might seek payment 
of their claiins out of the property 
transferred.- KIEL ©. FUSBEL (1922), 
68 D. L. Kh. 780.--CAN. 

ri. Purchase of property de cunvest- 
ment of money in wife's name.) -~Where 
property had been acquired & money 
invested by a husband in the pame of 
his wife for the purpose of defeating 
his creditors :—/Jfeld : the property 
belonged tothe husband, & the procecds 
received by the wife from a sale of 
furniture owned by the husband should 
be paid to a receiver.—MCCUKDY vv. 

sj. Declaration of trust in farour 
of uwife—In pursuance of aliged ante- 


207 


— 








nuplial stllement.) ~lldld: a settle- 
nent within Bkpey. Act, 8. 29 (1), & 
null & void. te ALIOLIIS & CLI, 
(1923) 1 Dod. kh. 3485 56 NLS. R43 
3c. L. 1k. 600.— CAN. 


PART XX. SECT. 11, SUB-SECT. 2. 


hi, ——- Furchased by husband for 
wife To trustee during minoiity of unfe 
- Transfor to wunfe at mapjority.)- 
Held: not a sottlement on the wife 1p 
consideration of marriage & void as 
agauist the trustec.— lle MCILLAND’s 
BksiaTh, [1923] 4 D. L. KR. 395; 3 
C. Bb, R. SiU. —CAN. 


PART XX. SECT. 11, SUB-SECT. 3. 


7107 iii. —— Question of Jurt.jJ-- Te 
Grant (N. S.), eee) 1D. L. 1h. 681; 
7 Cy h. Lh. 25 1.—CA e 


sases '7118—7166a. 


7118. Add. Arnolation :-- Consd. 


7124. Add. 


7125. Add. Annotations : 


7127. 


7133. Add. 


7134. Add. wAnnotlations : 


7135. 


7136. 


PART XX. SECT. 12, SUB-SECT. 1. 


7164 x. | 
fraudwent preference are vitally 
ferent. 


Re Charters, 
Ka p. Trustee, (19023) B. & C. i. Of. 


7119a. ——--- Donee taking over lability for mort- 


gage debt.]-- By an indenture dated July 19, 
1920, «© husband assigned his reversionary 
interest under a will to his wife, subject to a 
intye.; & the wife covenanted expressly to 
pay the mtge. debt & interest & to Indetnnify 
the husband against his liability under the 
mtyze. The husband was adjudged bkpt. on 
June 20, 1922, within two vears of the assign- 
ment. On motion by the trustee in the 
bkpcy. for a declaration that the assignment 
was void agaist him as being a voluntary 
settlement under 1914 Act, s. 42: -Held. 
there was ample consideration in the assign- 
ment, & the wife was a ‘ purchaser” for 
valuable consideration within the sect. —7e 
CHARTERS, Jie p. Trospren, (1923) B. & C.K. 
1. 


7122. Add. Cilalion :—-sub nom. Pe MACDONALD, 


Kap. MoCuLLUM, [1920] 1 K. $8. 205; 122 
1. I. O16. 
Annotation: Refd. Re Gunsbourg, 


f19z0; 2 K. Be 426. 

Consd. Jie Gunsbourg, 
figvoy2 K. EB. 126. Mentd. Re Wigzell, La p. 
Hart, [1921] 2 1K. OB. 83d. 


Add. Aunolation: Refd. Me Gunsbourg, 
J1M20) 2 KK. BL. 426. 
7129. Add. Annotations: Retd. Re Gunsbourg, 


pIgva] 2 KK. BB. d 263 Re Mathioson, [1927; 1 
(‘hh 203. 

Annotation ¢ 
f1gvol 2 WK. 33. 426. 


Refd. Ite Gunsbourg, 


Consd. /’e Gunsbourg, 
[1920] 2 NK. BB. 426.) Refd. ee Wigzell, Aur p. 
Hlart, [1021] 2 WK. 2B. 835. 


Add. Annotation: Retd. Me Mathieson, 
fV2T IE Ch. 28a, 
Add. Annotation: Consd. Re Gunsbourg, 


HOP! WK. B. 426. 


being preferential . 


ho faerie prestimption 


dit- 
Bhpey. Act prohibits a fraudu- 


A preference 
they were made as 
Letras 32 


had not been rebutted by showing that r 


Hinee they were made with 


Encuisu AND EMpinE Dicksr SUPPLEMENT. 


17138. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


7140. Add. Annotation :- Mentd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 199. 

17142. Add. Annolulion : -Refd. Re Mathieson, 
{1927} 1 Ch. 283. 

7147. Add. Annotation :—Mentd. In the Estate of 
Plant, Wild v. Plant, [1926] DP. 139. 

7148. .idd. Annotation :—Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

7153a. jJ—e Dent, Ke p. Truster, No. 
2902a, ante. 

7159. 1dd. 0 Annotation: 
[1927] 1 Ch 2s 


7161a. Covenant to settle all property to which 
settlor might become entitled—Settlement of 


-_—— 
te 





Refd. Ite Mathieson, 


reversionary interest.|\— Jie DENT, Ea op. 

| TRUSTER, No. 2902a, ante. 
7164. Add. Annotations :—Apprvd. Re Cohen, 
Iie p. Trustee, [1924] 2 Ch. D. 515. Mentd. 


fie Prior, Fx p. Trustee, [1922] B. &-C. R. 1. 
| 7165. Add. Annotations :—Refd. Ne Cohen, Jva p. 
Trustee, [1924] 2 Ch. 515. Mentd. Re Prior, 
ivx p. Trustec, [1922] B. & C. Tt. 1. 


7166a. - —.|- To constitute a fraudulent 

preference three conditions must be fulfilled ; 

(1) that the payment is made by a person 

unable to pay his debts as they become due 

from his own money; (2) that if im fact 

prefers one creditor over others ; (3) that the 

dominant motive with which the payment 

Was nade was a desire to prefer that creditor 

to whom the payment was made. If a 

voluntary payment in fact gives a creditor 

a preference & the reason for such payment 

| is unenplamed, then a presumption of pre- 

ference arises. The existence of an ex- 

planation ousts the presumption of pre- 

ference. — Re Drache G7.) & Sows, PALMER «& 
ROBERTS v. KNIGidT (1926), 1381 1. T. 765. 

there was such an intent, unknown to 

him, an the mimd of debtor. WOOL 

Svat & Bropr, 1923) 3 2. LL. RR. 
Ob; [1923] 3 W W. i. 375.— CAN, 

7167 xxi. —— - ——-~.J--Re Thomp- 


Hleld s the garema | 
of ther invalidity 


requaured by Bhpey, 


lent preference only > A to constitute 
a fraudulent preference there must be 
yee we) )=6t WO) Clreurnstane i 

eneo in fuet & an intention on the 
mrt oof debtor to prefer, BuRNS rt, 
{OVAL BANK OF CANADA. Bn or. 
GABAA (1922), 69 PD. TL. Re. 608, Sl 
Ov. HR. o6's 2B. R. 2tt. CAN. 


7164 xi. - .) -Where the delivery 
of woods was tot oa disposition an tt 
ordinary course of business & the ¢ leet 
was to prefer defts : 0 /feld: if should 
be set aside, JACONRON, ble, &. 
: = - 5 (1020), App. Da. ” 

S. AF. 


7167 xvi. - -) - Where oa 
migee, huew the mtgor. could not meet 
his current dhabiliddes but believed he 
had more than sulleient property 
to pay his debts, A the conveyances 
were not made to give the mtgee. an 
unjust preference, who acted bond fate 
KX without intent to delay creditors :-- 
Jichiis the mtge. was valid.- -RoBINSON 
vt, PETERS (1919), 47 N. 1. Ro 1. - CAN, 

7167 xvii. - -----,.] —Knowledge 
{hat debtor has ceased to be able to 
meet hie abilities as they become duo 
will render payments within three 
months of the DkKpcy. by debtor to a 
erediter fraudulent & voldable — as 
against the trustee in bhpey. -STEVIN- 
RON @ TAYLOR, Re CANADTAN Cap 
Co... LTp. (1922), 70 D. L, R. 
CAN. 

: 7167 xviii. --—~- 


tenneantinona were 


853.——~ 





-]— Where cer- 


huowledge on the part of the ereditor 
that debtor owas * msolvent,”’ 
defined by scet. 2 (2, & therefore were 
not made in good faith.—e Loxa- 
MORK (1022), 42 Of. I. BR. 5703 3 
G. B. . 200. CAN. 

7167 xix. -}- Where three 
partners bought out the fourth & took 
St400 from A. for a quarter shane 
aa othe: opartpergship, A Subsequently 
A advanced $400 on the security of a 
chattel mitgve. Knowing the tut was 
fusolvent.: Meld: the mtge. was vou 
Qs against creditors.— Fe UNILY MANE - 
PACTURING Co, Mookr’s Cham, [1823] 
PD.L. Rt, 8a. B. RR. 306.) CAN, 

7167 xx. - ~ --.) -A bank is in 
po diferent position from that of any 
other creditor in relation fo the pro- 
Vesions of Bkpey. Aet, & where a bauk 
huows ifs customer to be imsolvent, 
woeocannot withim the three imonths 
lianuted by sect. 31) aceept from him 
or appropriate any money otanding to 
his credit: towards liquidation of 
habilitv by the custome: to the bank. 
SaLrer & ARNOLD, 1... 6. DOMINION 

“Bann, [1923] 3 W. W. RR. 257.— CAN. 

7167 “xi. oe oF } To make C3 
ReOUrIty Kiven a creditor a fraudulent 
preference under Fraudulent) Prefer- 
ences Act, Ro S. S. 1920 (ce. 204), 8. 4, 
there must be a concurrence of intent 
on the part of both debtor & creditor, 
Vf the permon taking the security be 
innocent of any fraudulent intent, he 
cannot be affected by the fact that 


- 


i 


— 


RON, Jor p. PRUSTLES, (1923) 4 D. L. lt. 
102s.- -CAN. 

7167 xxiii. ]—Fte Fon, 
LUstLR & PoRILR, [1925] 1D. L. R 
is; FO. B.N. S25. - CAN, 

7167 xxiv. pam -———, J-— He VouUun 
Per snov, Lrp., Fro p. Pagunr Co., 


_—_— - 





fo) Py. RR. T8os SC. B. RR. Bsc. 
eee AN. 

7167 xxv. — op -We FULrON, 
pide) 2 oP. ER. 277s os O.oL. Ri. 
100 CAN, 


gi. Valuable considerufion not 
giten J— Lack of consideration wall 
wusnaliv amply a suggestion that 
conveyance Was made unduly to 
prefer one creditor, & where the result 
of such conveyanoe fs that the grantor’s 
creditors will be defranded the con- 
veyance will be set aside without 
proof, apart from the nature of the 
conveyanee itself. of the fraudulent 
intent of the grantor & the grantec.— 
Do1y vw. Marks, [1924] 3 D. L. R. 687 ; 
55 QO. L. R. 147.-—CAN. 

7169 ini. —--—— Transactions beticeen 
relatives.) - Where transactions are 
between uear relations, the onus is on 
the parties to those transactions to 
show that they were not made fraudu- 
lently as against creditors, & for this 
purpose evidence in corroboration is 
required.- -BROWN t. BOLMER (1922), 
65 D. L. R. 180.— CAN. 

7169 iv. In trans- 
actions between relatives having, the 


] — wo 


aie. eee 


Trustee, [1924] 2 Ch. 515. 


7172. Add. Annotation : —-Refd. Re Cohen, Kx p. 


Trustee, [1924] 2 Ch. 515. 
7172a. 





hopelessly insolvent. On 


bhpt. paid applt. £146 by a customer's cheque 
he transferred goods | 
to applt. of the value of £375 in discharge of 
Debtor was able to pay , 
his creditors 2s. in the pound, but the transfer 
of the goods ta applt. was arranged on a 
basis that the debt was worth 20s. in the 
pound & the goods were not of the class with 
Which applt. was im the habit of dealing, & 
applt. hnew that debtor was unable to pay his 
debts. & the transaction took place on the 
eve of bkhpcy. when debtor must have known 


&A on June 21 & 23, 1925, 


his indebtedness. 


effeet of defeating the aims of a 
seller’s crediturs, even if the purehaser 
has fall hnowledge of the seler’s 
intent to detraud, such hnowledge is 
not of atseH suthement to render the 
transaction Votd, if itis found to have 
been bona fide for full value — WoAvaniRr 


vy LARLOows, 19237 1 OD. Lo le Iso; 
[1922) 3 W.W. i. lot. CAN. 
7169 v. — } dte Tirana & 


Cass, [1924] 2 PD. tL. Re. ots, oo. 
B.C. 1. 37l.)0 CAN. 

W169 vi. - ~.) -Creditors, Loowang 
of the anmsolveney of debtor, tnade oa 
composition of ther debts giving oan 
extension oof time. Wathan three 
months debtor was ainade  bhpt 
Theld + yyamd facie this agreement 
constituted oo fraudulent preferener 
Which the creditors preferred must 
rebut. Ae Dana & Cannronin, [I92b) 1 
DER 697: FC BRL. 18a. CAN, 

7169 vin. P- The onus of proof 
of abointention bs debtor to prefer ia 
particular creditor lies on the oftferal 
assuymee.  fée Tivos (NG. 2), PPG22] 
N.4. 1. R613 NZ. 

7172 1. What must le yroored J 
B.. Whe was Gn posession Of business 
propimses undet oa fease motoim writings 
from pith, made oan assimiment te 
deft co for the benefit af creditors, & 
on the same day executed a surrender 
of the lease Hild: as the sun 
render preceded the assignment, 3t 
Was Dotinvalid as a fraudulent prefer- 
ence or w fraudulent parting with 
property im fraud of creditors, BELL 
®% CHARTLRED TROAP & EXLCUIOR 
(o., CHARTERED TRUer & EXECUrOR 
Co. vt. Bein & Borst y CLOT9), 16 
O.L. BR. Wes 19 DL . T. 118, 17 
O. W.N. &&.) «=(CAN, 

7°73 i. SS Transfer.) A mtpye. under 
Sask. Lund Titles Act mou * transfer ” 
Within the mineaning of Bhpcy. Act, 
r. 2 (2), notwithstanding the provision 
mw) the former Act that a mtge. «hall 
have effeet an security but shall not 
operate as a transfer of the land 
thereby charged.—Re CARSON, [E92Z2) 
LW. W. OR. 20435 2 C. i. fh. 1e7; 
63D. L. R. 3523 15 Sask. L. RL od.-— 
CAN. 


PART XX. SECT. 12, SUB-SECT. 2. 

mi, Property conveycd to creditor by 
reguitcred conveyanie—Unregisterca re- 
conreyance to debtor arithout notire | ~ 
fleld: property must pass to the 
trustee in bhpey.—Re MeCuaig & 
BRAY, (1924] 3D. L. 1.443: 2WOWL Tt 
ots 4. LB. RR. 660.—CAN. 


ord § 


PART XX. SECT. 12, SUB-SECT. 3. 


7186 vi. — —-.J—In order to make 
a payment a fraudulent preference 
within Bkpes. Act, 2905, s. 79, ata 
not necessary that the payment should 
be made in actual contemplation of 
bkpey.—Fte Linney (H.) & Co, 


rea 


~_ 


——.J—(1) Debtor 
bkpt. on his own petition on July 6, 1923, & 


7171. Add. Annotation :—Refd. Re Cohen, Ex p. | 
! 
for a long time prior to that date had been | 


Vol. V.— Bankruptcy. Cases 7171—%7217. 


was adjudged 


he had no chance of pulling round. 
threat of applt. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor :- Held: the pay- 
ment & transfer were made with a view to 
prefer applt. & not. in consequence of any 
pressure which applit. brought to bear upon 


The 


“6 ey bkpt. 
» 49) ? 
June 22, 192% eal (2) In establishing a case of fraudulent 


| 





a ee 


| 


| 


| 7177. 


Lip, {825 N 2A Loh 907, NLZ. 
1 ¢(p. S63) 12. - —- Creditor having 
niade  cnqiiries. | —Where im fulfilment 


ofan agreement, a hen note was given 
by debtor by wav of collateral security 
for advances to be made by the 
erediter, who had wade the fullest 
Inquiries info the financial postion of 
debtor & had fafled to diseover has 
Mmsolvencry Vicia: the giving: of the 
hen note conld not be construed as a 
fraudulent preference Re Jiuaris 
Mise Sans Co., Co-OPpr~rratisv4. 
Veste Strprpny Co. rm Gotp Mbppan 
TU RNETU RI MaANtrac lu Ring C'O., 
sare 2. RL. 7005 POL BOR o6e, 


PART XX. SECT. 12, SUB-SECT. 4. -A. 
t(p. $65) 2. - —- Creditor with huow- 
lodge of insolreney.) -Aectual intent to 
defraud creditots neccessary, although 
creditor aware of debtor's msolvency. 


Hic KE RSON t. PARRINGION (TR9Ys, TS 
\. Rh, Ode CAN. 
wi. - -) BPhe bona fides of 4 


transaction is negatived af the creditor 
Who receives paymonts from debtor 
has knowledge of debtor's insolvency. 
But af the credutor has no puch hnow- 
ledge & the transuction Ib one arising 
out of the ordinary course of Duxess, 
the faet that debtor was insolvent 
When he made the payments will not 
render such pavinents a fraudulent 
preference.— Re SrLAL, Ita pe. Tac as, 
[1924} 1 PD. 1. RR. 192.- CAN. 


co (p. 865) i. —.] To constitute a 
preference under Bhpcy. Act, 6. SI, 
there must be @ common or coneurre nt 
view, 2.c. intent on the part of debtor 
& the encditor to create a preference, 
fee Bain, (19V2) EW. We. te. 10nd; 2 


C. BB. RR. 2733; 67 YP. dA LR. 66, 382 
Man. I. 2. 9. - CAN. 
0 (y &865) ti, - —.J— dtc GOLDSTEIN, 


11923) 1 2. L. R. $64; 53.0. La dt. 60. 
— CA 


c (p. 865) fii, - —.}—The intention 
of debtor to yield to the dictates, of “has 
conscience & to fear the comsequence 
of his crime, negat.ves the intention 
to prefer. At uny rate, the intention 
of debtor is not enough, the creditor, 
too, must intend to obtam @ pre- 
ferenee.— Ite CARSON, (1924) 19 DD. L. RR. 
#92; 55 O.L. 2 64935 4 CL BL RR. 683. 
—CAN. 

oc (p. 865) iv. - —.--To constitute 
& fraudulent preference there must be 
an iutention on the part of debtor to 
ey the ereditor im question & an 
ntention on the part of that creditor 
to be preferred. Therefore where A. 
Was au creditor of BB, bkpt., & C. 
paid A. what DB. owed him, & GC. War 
therefore substituted an the place of 
A., dy» ereditor of BB. — Held: un 
the monry paid by C. nover became 
aescts in the hands of K., the trans- 
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TRUSTER, [L921] B. & CLR. 22, 
fdd. Crlation : 


| '7183a. Payment to agent of creditor —— Whether 
payment to ** person in trust for creditor.*’ |— 
Re Monany, Er p. Mausrreus, No. Tilda, post. 


7217. Add. Annotation : 
Trustee, (1924) 2 Ch. 515. 


preference in addition to giving evidence of 
insolvency the trustee must give some evi- 
dence of a view to prefer.—Re Tloyvii10, Bx 2. 


pep 


I). C. 


10 LL. PR. 10d. 


Mentd. fic Cohen, Er p. 


netion could not be eet aside Wie 
NisGaka Hate, Tip. Metsipa, or. 
Bank OF MONTREAL, [PO2b) 2D. be RR. 
You. CAN. 

¢ (p. Soo) we - } If a partner 
InNAkKeCS a payment to oa creditor wath 
intent to prefer him, & there is a like 
intent on the part of the creditor to 
be preferred, this wall be a traudulent 
preference Q may be set aside by tho 
trustee Re Tosi pari Propuciwe Co., 
irp McGowan, (92) © D. Jas aR. 
821: 4C. 1B RR. 277. CAN. 

o (p. 860) vi - «J Saurere & 
ARNOLD, Lib ot. DOMINION BANK, 
PN2o) 8 om. BR Sts Leo, Ss. cL om. 
O2l; 70. RB. NW. aso. CAN, 


ec (p 865) vii. 1 A Jory trend 
nade by debtor foo ou credgtor wathian 
thrice oronths of an assigzminent tn 
ae -wnot decmedtroaudwent, untess 
both erediter & deblor have ao eon- 
eurrent nuduadl view intent to 
eflect ai preference Re DenuEny & 
Dewy, TRoesipd e. HALLAND, (Edy 


Ol oO! 


17 ds R Woy [AMZ BW. WR, 
TOS, St Man aa RR. So's SOL 2B RR, 
29.33 rersya, FINPI) JF Ye TA Re. SOU: 


PPV O WLW. RR. LIT oO. a. R&T, 


- CAN. 

¢ (pp. 865) viii. J} Be NIEELNIS, 
Nora SOOLENL TbRtsd Co oe Basnop, 
fidvopf Yodo. de RMR vos, 4 ¢ BB. ORR. 
NO CAN. 

c (pf &60) ix. -| Where thea 
trrsftec gm bhpey. of a partnership 


nec hs fo set aside ao transfer, charge, 
OP pavinerit as a pacference, the trupteo 
most show that euch transfer, charge 
or pavinoent was made by the dian 
toon firm ereditor with coneurre mt 
Intent on the part of both the debtors 
\ then creditor that, as a result of 
such fyansaction, the creditor phould 
Obtain a preference over other crediters 
of the firm. dé Comp. & MAHIIN, 
C'ANADIAN Cd Dn) MEN'S TRUSS 
AKSOCN., EP tb. e. SPIvAl (Alta), [19260] 


, PP. kh . YZ, FIVZOP aw. W. RR. 
of. CAN, 

ec (pp. 869) x. ; Pee BOA 
iGpo. BE.) & BON CN. 8.) FIGZO] J 
Dob. R.2b7e, TO. BN AT77. CAN, 

c (yp. $60) xa - + 2) dte DEMEIRY 
(Ont 9, ['9ve, 2 Th Le RR. P20, 7 
(' $s hn. 271. CAN. 

71224 vin. -— - - ~~.) Vre- 


ference must be given voluntanly by 
debt, & where a ceditor demands 
trunsfer or a inte, euch a demand 
unporth pressure & will be piafieicnt 
to 1cbut the sugvestion of preferring 
that creditor. Corr oo. WILLIAMS 
(1922), 65 }>. L. i. “377. CAN. 


p(p S66) a. -  Bankeupley Act, 
190¥ s 79 (3) 4) “ Good faith "om the 
ghove rub-pect. meuns abpence ot 
hnowhdge that a prefercnce was in- 


tended Be Jannrcy (H.) & Co., LAip., 
{L925] “ 4. J. i. 907.— N.2Z. 
14 


Cases 7225—73839a. 


7225. Add. Citation :—12 L. T. 22. 
J|—Re Conen, ha p. TRUSTEE, 


7225a. 
No. 4665a, ante. 








7228. Add. Annotations :-—Refd. Ite Prior, Ez p. 
Trustee, [1922] B. & ©. R. 1; 
Ka p. Trustee, [1924] 2 Ch. 615 

7286. Add. Annotation :—Consd. Ite Davies, La p. 


Miles, [1921] 3 K. B. 628. 


7237. Add. Annotation : --Refd. Re Cohen, Ez p. 


Trustee, [1924] 2 Ch. 516. 


7237a. - — Payment in fact giving preference. |— 
Re Draag GI.) & Sons, PALMER & ROBERTS 


rp Kiar, No. 7.166a, avte. 


7238. Add. Annotations :—Refd. Re Woyle, Ex p. 
Trustec, [1924] B. & C. R. 223 Re Drage. 
ahmer & Roberts o. Knight (1926), 134 1. T. 
Mentd. Ite Cohen, /’x p. Trustec, [1924] 


7TH. 
2 Ch. 614. 


7239. Add. Armnotation :-—Refd. Re 


Trustee, [1924] 2 Ch. 515. 
7249. Add. Citation : 


Trustee, (19214) 2 Ch. 516. 
7267a. —-—.]|—Re Hoyvin, Wx 
V1T2a, ante. 
7268. Add. Arnnolalion :—Refd. 
Trustee, [1924] 2 Ch. 6156. 
7270. Add. Annotation: - Refd. 
Trustee, [1924] 2 Ch. 615. 


7228 x. - 
unable to 


debtor who Was 
certain ereditor 
obtained from her ais further Joan 
rocured by a mitre. Shortly after 
debtor made an authorised assignment. 
The ongnal debt was not melded in 
the mitge., A at the timo the ereditor 
wits not aware of any available act of 
+ ee on the part of debtor: -//eld: 
there wae vo intention to prefer, & 
the ereditor might reasonably conclude 
{hat the Joan would enable debtor to 
earry on dis busmess, & the mtgee. was 
declared valid. -Re GOLDSTEIN, [19235] 
1D.3. 08 8645 48 0, L. 2. 60.~ CAN. 

72268 xt. - t ‘Phere ts uo fraudu- 
lont preference unless bhpt ‘real, 
dominant, & sulb tantial motive was a 
desire to prefer the particular creditor 
over hie other creditors If hits real 
reason was something else, some benefit, 
to be obtained tor Llmesclf. the trans 
netion cannot be athaeked as a frandy 
lent preference,- OFVricraAl. ASSIGNEE 
” WAILRARAPA IARMERS CO-OPLRATIVI 
Soomsy, Lip, (deel N 4 lL. Ro 
N.Z. 

7236 li. - - - -) Where an 
assignment of a book debt had heen 
made within threo months preceding 
the authorised assignment .- Jleld: 
the burden of establishing that at was 
nat a preference was cast upon the 
nussignee-croditor, & evidence of pres- 
ste world bo of no avall to support the 


-| A 
pay A 


one 


transaction.- Re Wrap (i921) 64 
»» LR. 88385 Oo) OF. Ta BR. O53 2 
OG H.R. 16.) CAN, 

7236 iii. - ---~.}- Re PRoaRkKS- 


aivic FARMERS CO., Aap. Brown 
Bropikbke & BuRASsTAD, LTp,, (1923) 
TW. We. OR. 888: 3 CC. BR. T02.—- 
CAN. 

a (p. 868) b. - -- -~--.} -Where a 
debtar agreed with a creditor that he 
should have some special advantage if 
debtor became bkpt., & the result was 
to avoid a distribution under HBkpey. 
Act of bhpt.’s property : --/leld : the 
agreement was v old. — ve WRTMORE, Wz 


pm. Bamn & PRTERS, (1924) 4 D. LR. 
6U.-- CAN. 

d (p. 868) i, ---——- -— - —— -,- 
Althouth a& pravious agreement to 


wive security may serve to rebut the 
intention to prefer in giving security 
by one in insolvent circumstanoos, if 


12 1. T. 22. 
7267. Add. Annotation :-- Refd. J?e Cohen, Ea p- 


p 
Re Cohen, Ex p. | 


Re Cohen, a 9. 


| 


» TRUSTER, 


ENGLISH AND EMPIRE DicEst SUPPLEMENT, 


7818. Add. Annotations :—Consd. Jie Cohen, Ez p. 
Trustee, [1924] 2 Ch. 515. 


Refd. Re Hoyle, 


Ex p. Trustee, [1924] B. & C. R. 22; Re 


f?e Cohen, 


Drage, Palmer & Roberts v. Knight (1926), 
134 L. T. 765. 


7823. Add. Citation :—sub nom. MORGAN v. BAKER, 
2 Jur. 1068. 

7327. Add. Annotation :—Mentd. Ellis’ 
v. Dixon-Johnson, [1924] 2 Ch. 4561. 


Trustee 


7384. Add. Annotation :-—Consd. I?e Davies, Fz p. 


Miles, [1921] 3 K. B. 628. 
7339a. Agreement to assign interests—In con- 


sideration of advance—-No memorandum of 


Cohen, l’x p. 


No. th eC 


agreement within Statute of Frauds.}—-By a 
parol agreement between a lender & D., the 
former agreed to Jend & did lend J}. £2,000 
in consideration of the latter’s promise to 
assign certain 
later, in pursuance of this agreement, D. 
assigned these interests to the lender, 
became bkpt. immediately afterwards. 

the time of the assignment no memorandum 
of the above ayreement within Stat. Frauds, 
8s. 4, was in existence, but it was recited in 
assigninent :- 
notwithstanding the failure of bkpt. to set 
up the statute in answer to the claim by 


interests. About a year 
& 
At 


Held: the assignment, 


the lender for the performance of the agree- 


ment, did not constitute a fraudulent prefer- 


ence or a fraudulent conveyance under 1914 


the transaction is attacked after Bixtys 
days, yet under Assignments Act, 

~ & 43, if the giving of security 1s 
attached within siaty dave the trans 
action gs utterly void & nothing will 
rebut) such a resvit.- -HMopan or. 
McLEeEwn & UNION BANK OF CANAD |, 
[1919] 2 WoW. RR. 8543 12 Sask. L. i. 
298. - CAN, 

d (}). S68) iu. bs re pee a ~| Hf. 
co, a ereditor of a trading — firm, 
obtalned from their debtors a chattel 
mitre. & an assigninent of book-debts. 
The firm afterwards inade an usejgn- 
ment to deft. for the benefit. of 
ereditors., PHP. co. sought to esatab- 
lish its pronty over the assigninent 
to dett.: -Meld > as deft.’s  amsign- 
ment wax not made within sixty days 
after the trunsaction with pitt. eo., 
& the transaction was not attached 


-—- = 


Within stniy days, there was no 
statutory presumption of invalidity 


mnder Assignments & Preferences Act, 


RR. SS. Ok 1Od4 Ce. 194), 8. 5.— CRAIG 
(Ww. Go) & Co., Lrp. «. GILLespim 
(1920), 47 O. I. R. 9205 54 7. L. 1. 
514.— CAN. 


d (p. S68) fii, - - - ——-—- RA 
conveyance attacked as ao preference 
Within saaty days of its execution is 
vold, revardiess of the intent in giving 
it & of tho pressure exerted to obtuin 
it,afat the time of its execution debtor 
was odin insolvent circumstances or 
unable to pay his debts in full & the 
conveyance had Qhe efloct of giving a 
preference, as defined by Arsignments 
Act, KR. S. M., 1913 (c. 12), 8. 42, over 
the oxecution creditor attacking it.-- 
‘TROTTER «, PENDLAR, Sb Oe W.W. R. 
233 7 56 D. l. hr, i1i.—cC ° 

Pp (p. 869) i. -— Transaction within 
three montha of insolcency.)-—-BVREaCOrR 
Vv. STANDARD BANK (1923), 93 O L. BR. 
623; 8C. B. R. &63.- CAN. 

p (p. 869) fi. - --- - —.J)—Tf a 
orcditor hnows debtor is insolvent 
before he enters into a= transactian 
with him & the effect is to give to that 
eredifor a preference, it} makes no 
difference what was the motive, view, 
or intereat of debtor if bkpey. inter- 
vencs within three months, as the credi- 
tor could not possibly rebut the pre- 
suniption of undue preference, & the 


& set aside.-- Fte LAVINE, [1924] 3 
D.T. R. 318; 4C. B. R. 664.— CAN. 


Pp (p SOY) iif. - —-—-—.}-Held: a 
ereditor to whonr bkpt. had made 
eertain payinents within three months 
prior to the assigninent had not met. 
(he presumption that such payments 
were preferential, & such paymonts 
were trandulent & void.—Jte BLACK & 
Wintrn Uar Sroep, Lrp., Newron vx, 
TOUNESILVLR, [1925] 4 D. T. R. 245; 
jig!) ZW, WL at Ts2.—CAN, 


PART XX SECT. 12, SUB-SECT. 4.--B. 


sk. J’*ressurc -- Must be actual.j-— 
** Pressure,” in Bkpey. Act, =. 31 (2), 
Ineans actual pressure in ifs original 
sense, the pressure Which is brought to 
bear by a creditor upon his debtor, & 
not some secret motive under the 
impulse of which debtor acts, but 
Whieh a» not actual pressure.— Jee 
Bis, (1922) 1 We. We. RR. 10153 2 
( BR. 271i; 67 YD. LL. R. 66; 32 
Man. L. R. 9. --CAN. 


sl. ]1— The absence of 
fraudulent intention in the cireum- 
dtances in which the fund is taken does 
not constatute ‘“ pressure ’* within 
Bhpey. Act, 8. : JARSON, 
[i924] 4D. L. R. 492: 55 O. L. R 
G49; 4C. B. R. 683.— CAN. 


7271 viii. —--.})-— Kvidence din- 
closing a dominant motive such as fear 
of prosecution or disgrace, umpelling 
debtor to give the security, is admissible 
to rehut the prind facie presumption 
raised by Bkpey. Act, s. 31 (2).—Re 
BeL_u. (1922) 67 DD. L. R. 66; 32 
Man. L. Rots [1922] LW. W. RR. 1015. 
—CA 





awe 
e 


PART XX. SECT. 12, SUB-SECT. 4.—C. 


m i. ——--.] — Moneys improperly 
drawn by an exor. from the funds of 
testntor’s estate & applied to exor.’s 
own uses were restored by him within 
three months before he was declared 
a bkpt.:—Held: the restoration was 
not ai preferential payment within 
Bkpcy. Act, « 31. The cetate was 
not a *‘ creditor ”’ of the exor. within 
the sect., though in some sense a 
creditor.—-Re CARSON, [1924] 4 D. L. R. 
492; 550. L. R. 649; 4C. B. 1. 688. 


transaction will be deemed fraudulont | —CAN. 
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Vol. V.—Bankruptcy. 


Cases '73898a—7405. 


Act, & was valid as against the trustee in 7862. Add. Annotation :—Mentd. Fe Cohen, Fx p. 


bkpcy.—Re DAVIES, 
3 K. B. 628 ; 


TRUSTEE, 91 L. J. K. B. 81; 


C. R. 92. 


7340. Add. Annotation :—Apld. Re Davies, Ex p, 


Miles, [1921] 3 K. B. 628. 


7341. Add. Annotation :—Mentd. Re Cohen, Ez p. 


Trustee, [1924] 2 Ch. 515. 


7851. Add. Annotation :—Mentd. Re Cohen, Ex p. 


Trustee, [1924] 2 Ch. 515. 


7355. Add. Annotation :—Mentd. 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 
7359. Add. Annotation :—Consd. Re Stanley (1924), 


69 Sol. Jo. 36. 


7860. Add. Annotation :—Consd. Itc Stanley (1924), 


69 Sol. Jo. 36. 
7361a. 








PART XX. SECT. 12, SUB-SECT. 4.— E. 


r(p. 889) i. Sceurity to cover advance 
& past dct. J—A security given for such 
&® purpose :-- Held: to be given for 
valuable consideration & bond fule, & 
under pressure, & an action on behalf 
of other creditors attaching the 
security was dismissed with eosts - - 
BANQuR D’HOCHLLAGA ¥. JLANNOY LL, 
[1923) 7 W.W. 253 16 Sask, L. Rh. 
923.- CAN. 

7347 v. - --.) Anmeorporated co., 
being in fact rnsolvent, made in favouL 
of its president, a creditor, as guarantor, 
B&B Intee. on sts plant to sceure him for 
moneys paid to the co., & by tho co. to 
its bankers, iam reduction of the co.’ 
Hiabshtvy within two months of the co, 
being adjudged bhpt.: -/ield: the 
transaction was free fiom apy tat of 
fraud; the co. entered into it for the 
sole object & in the bond side expecta- 
tion & behef that it would thereby be 
enabled to carry on its business saccess- 
follv, & not with the view of  pre- 
fering vither the president or the bunk 
to the eco.’s other croditurs.— Burns v. 
Rorvan BANK oF CAavapa, BURNS v. 
Griuuse (1922), 69 D. Ja. We. GOK; ol 
O.L. R. 564; 2C. B. R. 241.— CAN. 


1347 vi. -) -A debtor gave a 
creditor a mtgo. & the effect of that 
Was to give the mtgec. a preference .— 
Held*+ when the mtge. was cicated, as 
debtor had uot been sued by his 
creditors & his sole reason for giving 
the mtge. was that he inight continue 
his business & puy o his other 
creditors, this was not a fraudulent 
preference.- -Re BaRTFR. [1923] 1 
D.L. W. 919; 3C. B. KR. 631.—CAN. 


7347 vii. -}-~A preference to be 
fraudulent must be given with the 
intention of creating hts additional 
to those possessed by otber creditor, 
& where a preference 1s given not to 
give one creditor an unfair advantage 
over other creditors, but to enable 
debtor to extinguish a past debt & to 
earry on his business & tho preferred 
creditor has no knowledge of any 
available act of bkpcy. on the part 
of debtor, such a preference is not 
fraudulent within kpey. Act.—fHe 
BUCHANNAN, {1923} 1 D. L. R. 391; 3 
Cc. B. i. 427.—CAN. 


9347 viii. -_F—CaANADIAN BANK 
OF COMMERCE 0. TREATY, [1924] 2 
Ww. W. R. 193; 2D lL. R. 759.- (AN 











zx p. Miues, [1921] 
sub nom. Re Daviss, Ex p. 


-|—Where a payment has been 
made to a principal creditor with the intent 
to prefer ou guarantor of the debt, 1914 Act, 
s. 44, enables the trustee in bkpcy. to recover 
payment from the person actually preferred. 

Circumstances (see p. 311, post) in which :— 
Held: no case of fraudulent preference had 
been established.—Re Sranuisy (G.) & Co., 
[1925] Ch. 148; 94 1. J. Ch. 1873; 1831.7. 
37; 69 Sol. Jo. 36; [1925] B. 


{1921] B. & 


Trustee, [1924] 2 Ch. 516. 


7891. Add. Annotation :—Mentd. Re Cohen, Ea p. 
Trustee, [1924] 2 Oh. 515. 


7398. Add. Annotation :-—Mentd. Re Cohen, Ex p. 


Trustee, [1924] 2 Ch. 515. 


Payment before transfer.|—Certain stock- 


brokers within a fortnight of a recciving 


order being made against them sold shares for 


a client & paid the proceeds to him before the 


Re Mellor, 


transfer was exccuted. 
by what is called ‘a put through ” by which 
a jobber lends his name as purchascr, but 
no money is paid :—JIcld : the payment was 
made without pressure & was a fraudulent 
preference.—Re FELLOWES, O'BRIEN, Gor- 


The sale was effected 


Don & TOOTAL (CARRYING ON RUSINESS AS 


7395. Add. 


& C. R. 1. 


PART XX. SECT. 12, SUB-SECT. 4. F. 

7359 1. -—-.J—- The trustee in 
bhpcy. of H. under an authomsed 
assignment songht to recover pay: 
taents made by L., when in a hopcless 
state of insolvency, for the purpose, 
as his creditors, defts., knew, of pre- 
formng them so that his guarantors 
night be as far as possible relieved. 
The payments wero Jiade within a 
fow days of H.’s voluntary assignment, 
& some were made after the assign. 
ment: Sicld: dofte. had not at the 
times of payment notice of any ‘ avail- 
able act of bhpcy.” conmunitted by H.; 
the thansactions were all before Bhpey. 
Act, 1921 (ec. 17), &. 3, but the pay- 
ments were not made * in good faith.” 

Brisco oo Moions BANK (1922), 
OAS L. R. 670; SLO. LL RR. 644.— 


PART XX. SECT. 12, SUB-SECT. 4.- G. 


7388 if. —- Comecyance of property 

for past consideration —Creditor ouith 

of eciatence of other ercditors, } 

Re Davip, (1925) 4D. 1. R 1016, 

Offa JAIV2Z5, 7 DLR 164, 56°C BR. 
323, CAN. 


sm. Sale by creditor —~Collusive sale 
—Payment of procecds of sale to 
creditor.) Held: the transaction niust 
be set aside for it was not really only a 
* payinent of money to a creditor,” 
saved out of the genoral provisions of 
Assignments & Preferences Act; 
R.S. ©. 1914 (ec. 134), by sect. 6. The 
transaction was substantially an ap- 
propriation of goods in part payment 
of @ preferred crediter’s elafim, & the 
procieds of the sale could be reached 
the assignee under sect. 13.— 
Macris r. CATER (1921), 64 D. L. |. 
511; 50 O. L. R. 452.—CAN. 


an. Cheque obtained from deblor— 
Three days before bunkruptcy —Accented 
by bank on day of bunkruptcy.}— Held: 
a cheque does not operate as an asvign- 
ment of the funds of drawer in the 
hands of the person on whom it. 1s 
drawn; & unless payment was made 
by the drawee before the assignment 
it was not a payment protected by 
Assignments & Preferences Act, 8. 6 (1); 
but if paid before the assignment it 
was a@ payment in cash at the date 
when the cheque was paid by the 
bank.— ROWLAaTT v. GARMENT (J. & Gi.) 
MANUFACTURING Co. (1921), 64 
D. L. RK. 88; 49 O. L. I. 166.-— CAN. 


911 


ELnis & Co.) (1924), 68 Sol. Jo. 478. 
Annotation : —Mentd. 
Llogg v. Maule (1027), 44 Th 1. RR. 118. 

7396. Add. Armnotalion :— Refd. Jie Cohen, Hr p. 
Trustec, [1024] 2 Ch. S15. 
7404. Add. Annotation :—Consd. Fe 
Trustee, (1924) 2 Ch. 515. 
7405. Add. Annotation :—Mentd. Re Cohen, Wa p. 

Trustee, [1924] 2 Ch. 515. 


Re Stanton, 


Yohon, Ler p. 


7305 ili. - ~ - Mortgages 
fraud.{- Debtor granted a mtge. to 
certain of hus ereditors, No monoy 
changed bands & at the time 1 was 
hnown to debtor & to the cred.tors, the 
taigees., that debtor was insolvent. 
The mtge. was part of a rcheme to 
give an undue preference — eld 
vold under Assigninents for Benefit 
of Creditors Act, 1898 (I. I. 1) (e. 4), 
& nought be set aside as against the 
{trustee ino bkpey.— CAMPRILIE vo. GAL 
LANT, CROOKLEL & RovaAL BANK OF 
CANADA, te MIntiaan KESTAII, (1922), 
70 }). la, lh. 320, ~ CAN. 


a(p MOL). tssagaaneat for ereditors. j 
~-Creditors who take under uo com- 
position ouffeeting  stubstantially the 
whole of debtor's property ate entitled 
to th protection of Bkpev. Act, & &Y, 
as against the offlcial assignee, upon 
debtor shortly afforwards being ad- 
yudicated bkpt., provided the payment 
was before adjudication & that) the 
creditors had not at the tame of sueh 
~yment notiees of anv availuble act of 
kpey. committed before that time & 


party to 


acted ip good faith.— Pte COocuRANK, 
[1925] N. A I. HR. 15 —N.Z. 


s0. Jdrssolution Of partnership 
Act injurious to partnership credidore 
Proference garen i separate ercddors § 
dé ASSAT & DABOTS (Ont.), [1927] 
iP,dk. & Jt; TCL. Roi 3.) 6 CAN, 


PART XX. SECT. 12, SUB-SECT. 5. 


7407 i. Ilow time caleulated-— A asign- 
ment exceuted but not fled-- Subsequent 
re-erecution & jiling.J- An authorised 
ussignmont dated, caecuted, & delivered 
on Aug. 11, was re-exceuted on Sept. JI, 
& then filed :—/leld: the assignment 
was not revocable at, the will of 
assignor: as s00n as the trustee 
acccpted the assignment it took effect 
aus of the day of ite origimal caccution. 
~-J%e LONaMORE (1922), 52 0. L. HK. 


fi. - — Law of Ontario.| —-A chattel 
ratgo. 1mpeached as a fraudulent pre- 
ference under r. 120 by the trustee 
was made more tha. three montbs 
before the assignment to the tiusteo :— 
Weld: althuugh the chattel mtge. did 
not come withn Bkpcecy. Act, s. 31, 
the trustee could attack it as fraudulent 
undor the laws of Ontario quite apart 
from the Act.- Re DAVISON, [1923] ! 
v. L. It. 3049; 52 0). I... jt. 244.—CAN. 


7409. Add. Annotations :-—Mentd. 
Thamnean { 1920] 2K. B. 80; Commercial 


PART XX. SECT. 12, SUB-SECT. 6. 


coml proceedings arg de taken read 


farden* 


m (p. YOS) 2, } ‘Phe fect that 
fraudulent Crameater was maade ana 
provineo Other Chan that dim wiheteh the 
“bud horsed assdguimecnd was made, does 
hot deprive theet ot the latter provinee 
With ovminadb purisdietionm with respect 
to the authormca assignment of pars 
diction to set 
trarsted Bee 
CANADIAN 

Wafoon . Laine 


7412 ii. - 
setae 
afleet the riyght to set aside aio later 


noasipniment of the same preperty to the 
same parties, & the setting aside of the 


ig ob WE Wel 
” 


7412 fri. - 
that property belongs to bankrupt. | Phe 


tbove seet oA 


Cases 7409—7428. 


Credit Co. of Canada v. Fulton, [1923] A. C. 
T08, 


7412, Add. Annotation :—Mentd. Sorrell v. Smith, 


f19z5] A. C. 700. 


7414a. - —~ Payment to agent of creditor—Agent 


paying over sum to principal in course of 
business.|—A payment by a debtor to an 
agent who reccives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
‘‘ person in trust for any creditor,’’ within 
1914 Act, s. 44. The effect of that sect. is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 
received on behalf of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 
in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the payment 
conemuves a fraudulent preference within 
1¢ sect. 





Burchell  v. 


M. being indebted to G. & also to a co. for | 


the price of goods supplied, on Jan. 14, 1921, 
paid to C. & K., agents of G. & the co. &, 
to the knowledge of debtor, authorised to 
receive the payment, the sum of £1,500 in 
settlement of the amounts respectively owing 
to G. & the co. 
course of Cher employment received that 


sum for the use of their principals & paid F Woisvalillavies 
over part thereof to G. & the balance to the | 7418. dd. Annotation 


co., such payment being made in good faith, 


The agents in the ordinary | 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


ing his property in favour of his creditors, 
«4; on Mar. 12, 1921, a receiving order was 
made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 
of bkpt. for an order on C. & B. as agents, 
neither of their principals having been made 
resps., to repay the £1,500 on the ground that 
the payment was void against the trustees 
as a fraudulent preference :—Held: (1) C. & 
B. received the money merely as agents of & 
for the use of the creditors in the ordinary 
course of their employment, & not as ‘‘ persons 
in trust for any creditor ’”’ within 1914 Act, 

s.445; (2) the circumstances under which the 
money was received & paid over precluded 
appcts. from recovering the money, even 
though it were proved that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be necessary to decide. Semble: (8) the 

personal liability of a person to whom pay- 

ment has been made ‘in trust tor any 

creditor ’’ under 1914 Act, s. 44, must 

depend upon the facts of cach case; Im 

particular, whether the trustee had acted in 

vood faith & whether he still held the money 

or had paid it over to the creditor betore 

having received notice that the payment 

constituted a fraudulent preference. —Re 

Moran, fic p. TRusTrers, [1924] 1 Ch. 79 ; 

93 J, J. Ch. 104; 180 L. T. 398: [1923] 

R&C. TR. 145. 


Mentd. Sorrell 2. Smith, 
[1925] A.C. 


in the beef that the payment was a good & 7428. .1dd. Annotations :—Consd. Re A Bankruptcy 


valid payment, in ignorance of the impending 
bhkpey. of debtor & long before any claim by 
the trustees in the bhkhpey. On Feb. 11, 1027, 


debtor committed an act of bkpey. by assign- | 


trustee. Jive 
(po $b) Tor Tn what 


7412 iv. 


what court grocecdrngs aay be 
transfer made by 
Feo Raat 


% B. Re. 415 
7412 v. 


uside Che fraudulent 

COUEN w MEAHEIN, 

Chop MEN'S PRUs 

Srivan (Alta), [ie 

TrNvetE BS WL WR not 
¢ 


Pa A TESS 


CAN. bind = the 


Prior assignmen of  - NZ. 


mopoaty to same partic.) The : 
of a pron assignmont does not 7413 viii. 


RERG, Aa 


t 
later assuzntment does not atfeet rights | i 
vnder the prior assignment. Hor in | carding, (W242 
tr MCLEAN & UNION BANK OF Cana oa, | OC. BR. ous) CAN 
10S; 40D. LR. | 
{ 


7414 iv. - -- - 


18 Sash. LL. i. so. CAN. 


Dental by transferce 


anee wy 
transaction 


wip. 204 i 


delivery oof the property to the 


Truesipw, [Pea] 1 
CAN. 


As against the Crown.) 

The previsions of Bhpey. Act, 1908, 
relating to fraudulent 
Grown. — 
, ASMIGNER tL R., (1022) N24. LL. Re. 265 


HovuLvingG, 
W.W. RR. ott: bd Sask. Ll. A. 
DL. RR. 238 CAN. 


Discharge of bankrupt's 
liability by transaction.) A trustee in 
Dhpey. has noo rischt to 
bhpt. to a ereditor 
whereby Dbhpt ’s liability to the crediter 
in discharged, even though the transfer 
amounts ton fraudulent preferenee.— 
PHONOGRAPH 
DL. he. vba; ft 


Person clarumiy pro- 
pertyo ain question as owner de not-as — to 
ereditor not proper party J— Re SULRN- 
p. TRIEMUS & STRIPP, LYD., 
ftvo} eo Deh dt. ee eC. BR She 3 
». 


~ -+.)* In 
ments Act, RLS. S. 1009 (ce. 142), 8. 39, hick : aA eatas cesses 

raty days thereafter” means siaty | a trustee in bhpey. to take proceedings 
days after the date of the conveyance 
words “ property bdonging to debt 7" & “not after the date of some prio 
wm Bhpey. Act, & oO (8). have pro tr 
Cally the same meaning as S property 
of debtor ” used in seet. 2o, & inelude 
property of debtor whieh has been 
dealt with by hnnsclf by transfer to 
mooreditor, & the fact that an atlewed 
fraudulent transferee from bhpt. — es 
not adnut that the property in question 
belongs to bkpt. does not prevent an 
appleation beang browght under the 


agreement upon which euch conveys 
have been made, & * euch Re 
* means the 
& not such prior agreement.— Homer | 
ve. McLiaN A UNION BANK OF CANADA, 
[WIN], Ss WLW. RR. 1108; 
123; 13 Sask. L, HK. 85.-- CAN, 

affter setthoment by 
trustee Of preferred ercditor’s elarm.) 
Bhpey. Rule 120, for oAe Tavror cOnt.. [19261 2 bD. Lm 
e777, TOL BR. 5a. 


2122 


preference do 


CAN. 942, 


Notice, [1924] 2 Ch. 76. Refd. Wuddersfield 
Fine Worsteds v. Todd (1925), 42 T. I. R. 52. 
Mentd. Kdwards v. Motor Union Tnsce, (1922), 
128 L. TV. 276. 


[W921] 2 ap. Poseteor of — trustee — Cannot 
270. 909  approbate de reprobate —- Proniussory 


notes transferred to de descountcad by 
creditor.) Re LONGMORE (PLZ), 22 
O. ].. h. O70 : 3 Cc’. R. qh. 20, CAN. 


st. - TI stopped by conduct. 3S. 
Inade a bill of sale of certamm chattels 
to deft. in order to protect the chattels 
against his creditors. Shortly after- 
wards S. made an as-ignment under 
Bhpey. Act to pltf.. who later rold 
at publse aguetion the assetr of S. not 
included im the ball ef sale. On the 
saTue oecension the auctioneer sold. on 
structions of S., the chattels ancluded 
in the bill of sale & puid the procecds 
to S&S. who left Canada without paying 
them to deft. :—Jfald: pltf., having 
refrained) from attaching the bill of 
sale earher & hasing allowed the sale 
to procecd & the moneys to be paid 
S., It was too late to hold deft. 
1 Jaable.—- Re STEVENS, IMPLRIAL CANna- 

DIAN T'RUsr Co., LTD. wt. NORTH 

AMERICAN LUMBIR & Stuprpriy Co., 
Rh. 40v: 4d LTn., (1924) 2W.W.R. 245: 4G.8B.R. 

| 632; [1924] 2D. J.. R. 104.—CAN. 


sw. .froidance of transfer Sraudu- 
lent under acucral laus.) -The right of 


set anide a 


C'o., Jer pe 


OLLICIAL 


Arsign- 


te avoid a transfer made by bhpt. 
Which wan fraud of his creditors moder 
seneral laws is nophediy authonsed by 
Bhpos. Net & the rules thereunder. 
COHPN & Matmin, Canapran 
CREDIT MEN'S Tarts Assoon., Lrp. 
. SPIVAK (Alta). F826) 3 bb L. RR. 
942: 11926] 3 W W.R. 3d. CAN, 
Pap. 906) 1. Rank 
ruptey stet, sx. $5 Ranhkruptoy ules, 
ro 20.j— Re Conn & MIAREIN, Caing- 
JAN CREE) Min @ PRET Assoc N., 
hip roSrivak CAlta.), (1926) 3D. LL RR. 
{1926}, 38 WLW. RR. Sti. CAN. 


CONnVeEVauct 


fo D. L. RR. 


7430. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 
7438. Add. Annotations :—Refd. Re Wigzell, Ez p. 


Hart, ([1921] 2 K. B. 835. Mentd. Gaeantoive 
Trustee v. Pearse, [1922] 2 Ch. 87. 


Cases 7430—7636. 


a 


Mentd. Fe Fairley, 


Vol. V.-- -Bankruptcy. 


(1921), 91 L. J. K. B. 70. 
| [1922] 2 Ch. 791. 
| 7578. Add. Annotation: — Mentd. Re Fairley 


7439. Add. Annotation :—Mentd. Re Mellor, | 
Gunsbourg, | 
[1920] 2 K. B. 426. 
7442. Add. Annotation :—Refd. He Gunsbourg, 
[1920] 2 K. B. 426. 
7463. Add. Annotation :—Mentd. French vt. | 
| 


Gething, [1922] 1 K. B. 236. 








7483a. 1914 Act, s. 45.]-- Re WETHERED, 
Er p. SALAMAN. No. B8O8a, ante. 

7490. Add. Annotation: Gunsbourg, 
[1920] 2 K. B. 426. 

7512. Add. Annotation :—Mentd. Re Gunsbourg, 
{1920] 2 K. B. 426. 

7519. Add. Annotation :-—Mentd. The Joannis 


Vatis, [1922] P. Oz. 

7520. Add. Annotation: Consd. Lferbert’s 
tee r. Higyins, [1926] Ch. Tat. 

7543. Add. Annotation :-—Consd. Herbert’s Trus- 
tee v. Higgins, [1926] Ch. 74 

7546a. -— — That bankruptcy notice served on 
debtor-—-& of petitioning creditor's intention 
to take bankruptcy proceedings.] - Deft. to an 
action, in which the trustee im bkpey. 
Gaimed that certain farm stock in a bill of 
male given to deft. by bkpt. was in the reputed 
ownership of bkpt. & formed part of his 
estate, iad been informed of the service on 
bhpt. of a bkpey. notice, & later had been 
informed by the petitioning creditor that 
he was going to take bkpcy. proceedings 
against lus debtor: /feld: a mere state- 
ment of intention to take bkhpecy. proceedings 
amounted at most to a threat to file a 
petition, A, falling short of a notiee of the 
actual presentation of a petition, it} was not 
constructive notice of an available act of 
bhpexv. Terpinins Thesriet ov. T1Gains, 
Pl92G] Ch. TMP: 95 4. Ch. 3083 155 EP. 
gob S12). ly, It. 220 3 TOSob Jo. TOS 5 [1926] 
Bo& CL. 26. 

7574 Add. Annotation: Refd. 
te Pligeins, [1926] Ch. 74. 

7577. Add. Annotations: Reid. 


"Trus- 


Herbert's Prusteec 


Re Chiandetti 


PART XX. SECT. 13, SUB-SECT. 1. | PART XX. SECT. 
A. 


O20) TW. Wea. 9405 Td Sask. L. it. 


187.—CAN. -efrains froma 


would) give 


PART XX. SECT. 13, SUB-SECT. 2.— 
A. (a). 


sa. Failure to make proper unquires.] 
-~-By Bhpey. Act a creditor who taher 
a mite. & fails to make the proper in- 
quires will be held to have knowledge 
of the insolveney of the mtgor. at the 


of bhpev. 


Re Hensy, Wr 7. 
DL. 4.101; 


7537 iv. 


ene 


4c. 


7601. Add. Citation :—revsg. 


7608a. 


[1922] 2 Ch. 791. 
S. C. eub nom. Re 
WIX, Ex p. CHATTERRY, 29 W. R. 400. 


Employee of company—Refusal of 
company to pay-——Termination of employ- 
ment alleged.}——Bkpt., after his adjudication, 
entered into an agreement of service in 
writing for one year at a salary of £1,000, the 
agreement being signed in the name of a 
joint stock co., underneath which was the 
name of the managing director followed by 
the words, ‘f managing director.’? An order 
was subsequently made by a registrar, under 
91t Act, s. SI (2), that L800 out of a sum of 
LL1G 13s. 4d. due under the agreement from 
the co. &/or its managing director to bhpt. 
be forthwith paid by them to the trustee of 
the estate of bkpt. When the registrar made 
that order the only parties before the et. were 
the trustee & bkpt. Neither the co. nor its 
managing director paid the L800, but allewed 
that nothing was duc to bkpt. upon the 
ground that he had broken the avreement by 
absenting himself from his employment. 
The trustee then served a notice of motion in 
the High (Ct. upon the co. & its managing 
director asking for a declaration thet he was 
entitled to the £300 from. resps. as forming 
part of the property of bkpt.. & for an order 
for payment of that amount. Phe judge 
found that no dismissal had taken place nor 
had bkpt.. by his conduct, given notice of his 
intention not to perform the contract wihiach 
could be treated by resps. as an anticipatory 
breach. No point was taken as to whether 
the managing director was properly made 
resp. 2 fleld: in the circunistances Chere 
must be a declaration & order tor payment 
in terms of the notice of motion. fe Lavy, 
Ite op. PRUSTEL, [1920] I WK. OG. 6715 89 
I. J. K. B. 245 222 1. T5902; [L920] BR. 
C. oR. 4833 subsequent procecdings, [L920] 
B&O. RR. 186. 


7626. Add. Annotation: 
Bank of Can: ul: L (1925), 





Refd. Allen vr. Royal 
1 T. ta. Re. 625 


| 76386. Add. Annotation: Mentd. Brown vr. Greg- 
son, [1920] A. C. 860. 

13, SUB-SECT. 2. 

(b). actual or constructive, that he pu 


hnows of an act of bkpey. 


or where the facts are such that an act 


person will be deemed to bave natice.- 


embarrassed.j-—Jlcld ¢: 
knowledge of insolvency.- 2ke WreBR 


somne Consideration for the pay ment 


| 
{ 
Whe v 
; are sc iialty that he was actuated by no traudulent 
making such mquiner | n motive in ee ANE such “ayinent 
. . ' AIQATILAM 
hin such hnowledge, Lage: ped. L. He 10zt, 
had been committed, such a GC. BB. dt. Roo N. 
‘ ae 7E81 vii. . |) Re Ghootey 
GOLDSTEIN, 11923)3 1 SphetaLtiy Co, Me SHULMAN, [L925] 2 
BOR. 84.--CAN. | LR. 316; 3G. BR 465 affd, 24 
-~—- That Ceblor financialiy | O. WON. 90. CAN, 


not of  itnelf 


PART XX. SECT. 16, SUB-SECT. 1. 


fine of giving the mtge., & the mite. Y 638 5 
Wali be act jiside an a feudulent pier a, ee ns eee ane et fi. -- - Heght of trustee to quire notice 
ence —Kie THOMPSON, Ao p TRUSTENS, y pee : of antention tu retain  Aceegtanee of 
(1923) 4 D. L. 2. 1088.— CAN. aie ve. ~— — That debtor hard preased rent by lexsors.| Held Bhpey. Act, 
128" ee oney }- eld: not sufficient. te (15), extends feet, 54 (5) to all 
—-~.J—Where the circumstances fer that a ereditor bad constructive cases where proceedings are taken 


sb. 
under which a debt is paid are such 
that a strong suspicion would arise in 
the inind of an ordinary business man 
a» to the bona fules of the payment, the 
payee ought to inquire closely into all 
the circumstances. Otherwise, if the 

ayer becomes bhpt., the payment wal 

> construed as a fraudulent prefere nee, 
—He STERNBERG (1924). 27 O. W. 
212; varying, (1924) 2D. L. 0. 492; 
4. B. R. 528 —CAN. 


notice 


4. 


Ys 


7581 vi. 


of an act 
ROBBING, Erp. Root, [192i] 3. LL. i. 
yi. R. 670.— CAN. 


PART XX. SECT. 13, SUB-SECT. 2.—-C. 
Ee 
ment made by bhkpt. 
time of his bkpcy. 
suspicion by the ct. as likely to ho a 
frandulent preference. 
on the payce to show that he had no ; 


of bhpev.- fe under sect. 13 0 as to enable eltber 
trustee or debtor himself to overcome 
the forfeiture & elect to retain the 
demised premises for the whole or any 
part of the term. If this construction 
of the Act was wrong, tbe lessors had 
waived thelr rights by acceptance of 
rent with full knowledge of the circum- 
. ¢& notice of election to Naren ear 
Re McKay (1921), 51 OO. L. RR. &63 2 
C.B.R. 59; 64D. LL. 1. ie “CAN. 


Iivery pay- 
within u short 
is regarded with 


The onus in | 


213 


Cases 7638--'7704. - ENGLISH AND EmpIRE Dicrest SUPPLEMENT. 


7688. Add. Annotations :—Refd. He Leeds & 
Batley Breweries & Bradbury’s Lease, Brad- 
bury v. Grimble, [1920] 2 Ch. 548; McTroy 
v. Clements (1923), 67 Sol. Jo. 402 ; Rider v. 
Kord, [1923] 1 Ch. 541. 

7648a. —- - Assuming management of farm.]-—— 


Held :--a sufficient election to take the 
term. -THOMAS v. PEMBERTON (1816), 7 
Taunt. 206; 129 HK. R. 83. 

7648b. -—— Milking cows.|— Held :—assignees, 


having allowed bkpt.’s cows to remain upon 
the demised premises for two days & ordered 
them to be milked there, thereby became 
tenants to the lessuor—WELCH v. MYERS 
(1816), 4 Camp, 3685 J71 H.R. 117, N. P. 
7649a. - -.|-—Where assignees put a term 
up to auction, to ascertain whether it was of 
value, without viving themselves out to 
be the proprietors, &, there being no bid- 
ders, interfered no further in the matter, & 
never received rents: //eld: they were not 


answerable in covenant to the Jessor.-— 
TURNER v. RICHARDSON (1806), 7 Fast, 
$353: $ Smith, Kk. B. 33805 1038 40. R. 120. 


Annotations 
& Ald. 593, 
Ald. 


CG VP. 


Consd. Copeland +. Ste phens (1816), 1° 3. 
Distd. Hanson o. Stevenson ere), 1B. & 
$03. Apld. Jandsay eo. Limbert (1827), 12 Moore, 
PAU psd. Williums rv. Taylor Senter v1 1. 
612; Nitterton ev. Cooper (1882), 9 QY. HK. 1. 473. Refkd. 
Hi 2. Dole (1818), 2 Moore, OG. OP. 342; Wilitaun v. 
bdr it (TRIM), 1 Brod. NX Dang. 238 ; Dow d. Palmer 
swe (1427), do Bang. 3483 Wollaston vr. Hakewill 
CI8tt), 3 3 Man. & G. 207; Mackley o. Pattenden (1561), 
$0 TJ. QQ. B. 8255 Levi ” VOT 8 App. Cas. 842; 
* Must x Wert Jndla Dock Co. ene 4), 9 App. Cas. 
Mentd. (Uark ¢ Calvert. (1819), 8 Taunt. 742. 


7649b. S. 2. CARTER v. WARNE, No. 9026a, post. 


7649c. —~ -- ---.} Where assignees for the pur- 
pose of preventing a distress paid arrears 
of rent due, at the same time intimating to 
the landlord that. they did not mean to take 
to the Tease untess it could be advantage- 
ously disposed of, & the effects were soon 
after sold & the Jease was at the same time 
put up to sale by order of the assignees, but 
there were no bidders for it. :—Held: they 
wyre not liable to the landlord as assignees 
of the lease.—WHEELER v. BRAMAH (1813), 
3 C he 310; 170 E.R. 140! 


se rast ita perpsd; Copeland rv. Sinners (1818), 1B. & 

1, Os, Manson ¢. Stevenson (1818), 1B. & Ald. 

40 4: Refd. aren: kv. Welsh (1816), 1 Stark. 3175 Doe 

qd. Pahuer e. Andrewa ici 4 Bing. 815; Goodwin t. 
Noble (1807), 8 EK. A GB, 


7650a. -- — Carrying ‘on business for benefit of 
creditors.) - Where the assignee kept bkpt. 
in the premises, carrying on the business for 
the benefit of the creditors from Nov. 15, 
ac until Apr. following, but on Dec. 22, 
1823, had disclaimed the lease by letter “to 
the landlord: Jfeld : the assignee, notwith- 
standing such disclaimer, had elected to 
aecept the lease. CLARK ev. Liumi (1825), 
Ry. & M. 2073 171 KH. OR. 095. 

7652a. - ~~ To prevent distress. }|—WHEELER 
v Braman, No. 7649, ante. 

76538a. ---— - -—.J--Held: to amount 
acceptance of the lease.— PAGE v. 
(1818), 2 Stark. 300; 171 KE. BR 655. 

7662. Add. Annotation :—Mentd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 





to an 
GonpDEN 


PART XX. SECT. 16,SUB-SECT.5.—A. lay tn taking 


7672 i. Wathin that lime — Extension trustee 


—ee 


deci 
virtue of Bkpcy. Act, s. 53, when the 
does not decide, within a 


1665. Add. Annotation :—Mentd. Betts v. Price 
(1924), 40 T. lL. R. 589. 


7670a. —— - ———~.] —- CARTWRIGHT v. GLOVER 
(1861), 2 Giff. 620; 30 L. J. Ch. 824; 3, 
L. T. 880; 7 Jur. N.S. 857; 9 W. RK. 408 ; 
66 E. R. 260. 

Annotation :—Befd. Wilson v. Wallani (1880), 6 Ex. D. 155. 


7681. Add. Annotation :—Mentd. Gray v. Spyer, 
[1922] 2 Ch. 22. 


7681a. Statutory tenancy—Under Rent Re- 
striction Acts.|—~PARKINSON v. NOEL, No. 
7782b, post. 


7685. Add. Annotation :—--Mentd. 
Savill, [1926] 2 K. B. 530. 


7686. Add. Annotation :-—Mentd. Richmond vt. 
Savill, [1926] 2 K. LB. 530. 


7689a. Shares--Subject to equitable charge.|-—The 
registered owner of fully paid shares in a 
private co. charged them in favour of W., & 
handed him the certificates & a blank 
transfer. Ile subsequently gave other equit- 
uble charges to other mtgees. On the owner’s 
bkpcy. his trustee disclaimed ‘‘ all my 
interest ’’ in the shares under 1914 Act, but, 
as the blank transfer was not completed & 
lodged & nono of the mtgees. applied for a 
vesting order, bkpt.’s name remnained on the 
reyister :—JTceld: (1) as between himself & 
the co., bkpt., so long as his name remained 
on the register, was entitled to vote in respect 
of the shares, though, as between himself & 
the mtgees., he could only vote as they 
dictated ; (2) the trustee could not have 
disclaimed more than the equity of redemp- 
tion in the shares. Qu. : whether a trustee 
can disclaim unincumbered fully paid shares. 
—WISFE tv. LANSDELL, [1921] 1 Ch. 420; 90 
J. J.Ch.178; 124 L. T. 502 ; 37 T.1. BR. 167; 
[1920] B. & C. R. 145. 

7692. Add. Annotation: -Refd. Re Wait, [1926] 
Ch. 962. 


7693a. Sub-contract for sale of land-—-Contract for 
purchase of land need not be disclaimed.|-~- 
Where a person, who is subsequently ad- 
judicated bkpt.. has entered into a contract 
for the purchase of land & into a _ sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustce 
in bkpcy. is entitled to disclaim the sub- 
contract. of sale without being obliged to 
disclaim the contract of purchase. If the 
sub-purchaser has paid a deposit he has 
a lien upon such interest in the land as 
bkpt.. possessed before his bkpcy., including 
the right, if any, to specific performance of 
the contract of purchase of the land ; he may 
also prove in the bkpcy. for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of the 
contract to build, & his equity is subject to 
the overriding equity of the original vendor.- — 
Re Gouven, HANNING v. LOWE (1927), 96 
L. J. Ch. 239; 71 Sol. Jo. 470, D. C. 


7704. Add. Annotations :—Refd. Wise v. Lansdell, 
[1921] 1 Ch. 420; Re Lister, Bx p. Bradford 


ee ee eee ae re 





Richmond ov. 





ee Ee LO 


sive steps.}—By SeEGUIER vr. DUFRESNE (1922), Q. BR. 


60 S.C. 625.—CAN. 





of tune tower of court to grant.jJ-- month after the bkpoy., to retain 7676 fi. Verbal disclaimer—No 
ee ROGERS | eee gf A288). 26 premieres held undor a tenancy not consent o creditors. }—Held : the 
~W. 526; 43 NOS. W. WN, vot expired, this is taken to be a assignee could not make a disclaimer 


a N.5 


7676 1. Sufficiency of disclaimer — tenancy created 


rolaimer of the p 
end to the tenancy & also to a sub- 
by the tenant.— 


co 

ale . sent without the consent of the 
rs.-— BROW ae v, Bat pale MILia, 

aah tot520) 28 B R. 73.—CAN. 


& puts an 
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Overseers & Bradford Corpn., [1926] Ch. 149. 
Mentd. Victoria City v. Vancouver Island 
(Bp.), [1921] 2 A. C. 384. 

7735. Add. Citations:—sub nom. Re WEGG, 
Ex p. WANBURY, 12 L. J. Bey. 433 sub nom. 
fe Wrad, Lir p. BANBURY, 7 Jur. 660. 

7751. Add. Annotations :—Consd. Re Hyams, Ex 
». Lindsay «. Hyams (1928), 93 L. J. Ch. 184. 
Refd. Re Lister, Bradford Overseers & Corpn. 
v. Durrance (1025), 42 T. L. R. 143. 

7756. Add. Annotation -—--Consd. Re Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
12 Tk. J. R143. 

7756a. Right to ROrpense Oe 
Where the tenant of a farm held on a verbal 
tenancy becomes bkpt., & the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from all benefit as well as Hability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by the tenant, 
& the amount fixed for compeusation having 
been paid by the incoming tenant to the 
landlord, to Whom arrears of rent are duc, the 
Jandiord is not bound to account for such 
payment.—Jie WADSLEY, BETTINSON’s RE- 
PRESENTATIVE ov. TRUSTER (1925), Yt 
lu J. Ch. 215; [1925] B. & C. R. 76, D. C. 

7764a. -—— Liability for rates for period of occupa- 
tion until disclaimer.|—Whiere a trustee in 
bhpey. goes into occupation of onerous pro- 
perty & subsequently disclaims the property, 
he is Hable to pay the rates on the property 
for the period of his occupation. — te Linrer, 
BRADFORD OVERSEERS & CoRPN, vt. DUR- 
RANCH (1925), 05 1. J. Ch. 145; 42 T. L. RR. 
14433; 80 J. PP. Jo. 692, (. As sub nom. bee 
Lister, Hr p. Bradford Overseers & Bradford 
Corpn., [126] Ch. 1403 sub nom. Re Laster, 
he op. Bradford Overseers & Corpn.  ¢. 
Durrance, 13t L. T. 178; 90 J. PL. 8383 24 | 
L. G. R. 67; (1926) BL & CLR. 7 





ee ee 


—— 





971765. Add. <Annofation: Mentd. Richmond 
Savill, [PV26) 2 W. Be. 580. 
7766. .ldd. Annolatiot: Mentd. Riehmond 


Savill, [1926] 2 K. BB. 530. 
71767. Add. Annotation :— Mentd. 
Savill, [1926)% KK. EB. O50. 
7769. Add. Annotations: -— Refd. Warrison  »v. | 
Holland, [1921] 3 Kk. B. 297; Chillingworth 
v. Meche, [1925] 1 Ch. 576. Mentd. Cohen v. 
ScHar, [19VZ6) 1K. B. 536. 


Richmond ec. 


7175. Add. Annolation: Mentd. Richmond ve. : 
2K BBO | 
7776. Add. Annolulion : - Mentd. Richmond =v. | 
Savill, [1926] 2 K. B. 5380. 
7778. Add. Annotations :—- Consd. Re WUyarms, 


PART XX. SECT. 16, SUB-SECT. 5.--E. | claimed :-—— I/ell: 


7761 i. On trustee— Right to remove | 
Sirtures.j—Wheroe <A. purvhased = a | 
tenant’s interest fn leased premises 
including trade fixtures & the last | 
tenunt had made an assignment tor | 
the benetit of creditors tuo deft., who 
pave a disclaimer :— Held; the tixtuies | 
belonged to deft... & he had the right 
to remove them within the three 
months’ delay given by Creditors’ 
Trusts Deeds Act, 6. 55 (1).—WINTR- 
MUTE v. TAYLOR, (1919) 2 W. W. K 
$82.—CAN. 

sd. Oner: ditors— Disclaimer of aasets.) 
—~A secured creditor put in a claim 
against bkpt.’s estate for certain 

- which assete the trustee dis- 





7770 il. 
A monthly tenant 


solvent. 


lease by an asi 
creditors :—TJleld : 
forfeiture & not as 


order the trustee to accept thore arsets 
os part of the estate. —Jte CANADIAN 
CARVIT & COMEORTER MANULPACTURING 
Co., der gw. A.-G, FOR CANADA, [1924] 4 
DL. RK. 13073; 5 C. 


Rlught to possession.)}-- 


after, being adjudicated 
The official assignee having 
disclaimed interest :— eld: 
lord was entitled to an order for purses- 
sionu.—He ABUBAKEK HaJr1 ABDULLA 
(1924), J. L. HK. 48 Bom. 580.—IND. 
7787 iif. - —.J)—A disclaimer of a 
we for the benefit of 


Vol. V.—Bankruptcy. Cases 7704—7791. 


Exp. Lindsay v. Hyams (1923). 93 L. J. Ch. 
184. Refd. te Lister, Bradford Overseers 
& Corpn. v. Durrance (1925), 42 T. Ta. BR. 
113. 

7778a. —-— -———.]—<After a debtor has been 
adjudicated bkpt. & his trustee has dis- 
claimed a lease belonging fo him, the pro- 
perty thereby demised revests in the landlord 
under 1914 Act, s. 54 (2), & he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of the bkpcy. nor 
the acceptance by the landlord from debtor 
of rent duc for a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor.—Re JIyamMs, Fx wp. 
LINDSAY v. ILYAMS (1923). 03 1. J. Ch. 18£; 
130 L. 1. 23875 [lWB8) BR. & CL. RR. 178, CL A. 


7782a. —-— Rights as to statutory tenancy— 
Under Rent Restriction Acts.]- ‘The eficet of 
a disclaimer bv a trustee in bhpcy. of bhpt.’s 
interest in a quarterly tenancy is to deprive 
the tenant of any turther interest in the 
demised premises, &, consequently, he is 
debarred from relying on a statutory temauncy 
therein under the above Acts.- REEVES ¢. 
Daviks, [1921] 2 K.B. 486; 90 1. 0. KR. OB. 
6753 1251. T. 3513 387 TR. RR. 43d, CL A. 

Annotations ;:—Refd. Mellows ec. Low, [1928] b K. BL. 5223 

Parkinson vw. Noel, (1923) J WK. 338. 147. 

7782b. —— J—A statutory tenancy 
under Increase of Rent & Mortgave Interest 
Restrictions Act, 1920 (¢. 17), is ‘S property ”’ 
of the tenant within 1014 Act, s. 167. 

Pitfs. having let to deft. a dwelling-house 
to which the Act of 1920 applied, deft. 
retained possession of it after the expiration 
of the tertn under the provisions of that Act. 
Deft. was afterwards adjudicated bhpt., & 
the trustee in bhpey. disclaimed any interest 
in the house. In an action by pltfs. against 
deft. for possession of the house & mesne 
profits :-- eld: (1) the statutory tenancy to 
which deft. became entitled under the Act 
of 1920 was “ property ? within 1914 Act, 
Bb. 167, & passed under sect. 53 to his trustee 
in bkpey; (2) on disclaimer thereot by the 
trustee that interest in the premises ceased 
to @xist & was no Jonger available for the 
bencfit of deft., & consequently pltts. were 
entitled to judgment. -PARKINSON v. NOL, 
(WM23) 1 KB. 117; G2 1. I. KK. Bo o6h 3 128 
lL. PT. 5388; 867 Sol. Jo. P84: 2b. G. RR. 180. 


tong: = Consd. Keeves r Jean, Nuun ov. Pellogrin, 
}2K. 33. s0k. Refd. Metlows oe. Low, |1983) 2 KR. B. 








7789a. On mortgagee - Of shares -—- Bankrupt’s 
. v. 
No. 768V9a, arte. 
7791. Add. Annotations : -Refd. Wise v. Lansdell, 
[192t} 1 Ch. 420; Re Lister, Va p. Bradford 


the et. could not , cffeet the ‘ormunation of 4 
gmianted by the 
CAPTIAL GROCKBRY, Liab., [1921] 1 


W.W. RR. 18213 69 DL. 38850 1 


Cc, B. Ri. 490).-- CAN. 

7788 i. - — Leublalily to spectnu nt, j— 
Where a@ tenant, who bas replaced 
bkpt. on dinclaimer of the lease by the 
trustee, has begun an action of eject- 
ment agaist the eub-tenant, who 
refuses to quit the premniees, if the latter 
dots not avail himself of his rights 
under 13 & 12 Geo, 5, ¢. 17, 6. 4%, but 
contests the action & allows it to 
proceed to judgment, he cannot then 
present a petition invoking his rights. 
-SLUUIAE t. DUPFRESNE (1922), Q. RR. 
0S. C. 525.—CAN. 


B. it. 54.— CAN. 


reInained in) pos- 
In- 


the luud- 


to operate as a 
& surrender, & tu 
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Cases 7791---8002. 


Overseers & Bradford Corpn., [1926] Ch. 149. 
Vancouver Island 


Mentd. Victoria City v. 
(Bp.), [1921] 2 A. CL S&F. 


7801a. . 0 NAISH ot. Tarnock (1794), 
, 2ily. Bh odds; 6 1. R57 . 
. q ry 
Annotations + Consd. Vincent ¢. Godson (1452), 7 ism. & (i. 16 J. T. 354 7 
3N4  Refd. How oo. Kennet (i855) 3 Ad. & EL G59. Ufanotations. 


Mentd. fichardson oe. Halt Cisi9y. 1 


Nation re. Tozer (1854), 3 Cr M. & TO 172, Seaton v. 
Boot $y (TH836 }, 5 Ad, w Ja] BR 7870. Add. 
7801hb. . Brarp ov. DAVIDSON (1843), 
10. UP. OS. 616, 


7811. Add. Annotation: 
Banh, [1921] 2 Ch. 164.: 
7821. Add. Annotations : 


Durrance (1925 
7832. Add. Aanolations : 


Re Jaster, Bradtord 
Durrance (1925 
Add. Annotations : 
Lindsay oo Elyams (1925 
Re Laster, Bradford 


7835. 


7836. 


tdd. Annotations : 


Consd. 


Reid. Jie Hyams, Jee p. 
Jandsayv ov. Tfyvams (1923), 98 L. J. Ch. 184 5 
Re Lister, Bradford Overseers & Corpn. tv. 
5A Ps ae A A 
Retd. Jie Ilyams, fir p. 
Jandsay ov. sams (1923), 93 E. J. Ch. US4 5 
Overseers A&A Corpn. ¢. 
) IT. Ta Re DS. 

Refd. (ic Hyams. Lr ps. 
), 8 LL. J. Che Est: 
Overseers & Corpn. ¢. 
Durrance (125), 42 T. I. Re bas. 

Refd. Pe Vivamies, dea p. 
Taindsay ¢. [lyams (1923), 93 L. J. Ch. 184 ; 


Brod. & Bing. 50, 


ENGLISH AND Empire Dickst SuPPLEMENT. 


Re Lister, Bradford Overseers & Corpn. v. 


-” 
» 


Durrance (1925), 42 IT. L. R. 148. 


7867a. One year’s rent due before registration of 


oUt. 
7 
Pd 


Ike Farrow’s 7949. 


+> 
ede 


7950a. - - 


carried 


composition deed.|-—WILLIAMS 
(1867). 1. Ro 2 CO. PL 458 5 


ddd. Annotations : 
(1927) 2 KR. S84. 
(1927) 1 Ch 667, 
7950. Add. Annotations: - Apld. Farey v. Cooper, 
[1927] 2 WK. BL. SBSH. 
(127) L Ch. 667, 


PUBLISHING 
Mircuishu (E885). J Cab. & Jel. 
7951. .ldd. Annotation : 
pon (1926), 70 Sol. Jo. 1028. 


vv CADBURY 
. OU dad CO, Ps 255 § 
15 W. RR. 905. 


Distd. Selby rv. Greaves (1868), L. Rh. 3 C. P- 
Folid. féc Douglas, fa oy. Ryder (1871), 6 Ch. App. 


Annotation :-—Mentd. 
Savill, [1926] 2 K. B. 530. 
7913. Add. Citation: 


Richmond  v. 


12 L. T. 26. 
Apld. Farey ¢. Cooper, 
Refd. Boorne rv. Wicker, 





Refd. Boorne cv. Wicker, 


-| -If bhpt. join with his trustee 


in selling the goodwill & busmess previously 
Ol 


by bhpt.. & aprees with the 


| 

| 

| purchaser not to carry on a similar business 
withim a preseribed district, such agreement 
| Is bindgne on 
| 

| 


PEAK 
Co. v 


hi. Biuxron & Than 
GQENERAL PRINTING 

aS Mend 

Owls 


Mentd. Pirie vr. Richbard- 


& 


Part XXI. - Actions, Arbitrations, and other Legal Proceed- 
ings by and against Trustee and Bankrupt. 


7971. Add. 


Annotation : 


7974. Delete the words 


7984. ldd. Annolation ¢ 


Mentd. 
Jdoyds Bank (19238), 39 TP. 1. TR. 872. 


“the damage suffered, 
ifanmy .. . clam: should) be made.” 


Consd. Wilson vv. United 


Counties Bank, [1920] ALC. 


PART XX. SECT. 16, SUB-SECT. 6 


T8161. Jaowhat cases Triudee elect 
ang not lo take.) Phe order tor por es 
Blom under Rhpt. XN Pnsolvent Vet. 
Pheo7 (ir). Ss. 272.08 consequential upon 
the order to assignees to eleet, & 
though Che gudge has o dieretion, set 
Upon the assignees cleeting not to take 
the premises, Chere as ua prance face 
dufv upon the Judge to make the order 
for possession oundess good reason as 
shown to the contrary. the object) of 
the seet bemg to protect the landlord 
from beane left with a bhpt tenant - - 
Re Weve (1922), oF LL. Po. UR. 


PART XX. SECT. 17, SUB-SECT. 3. 


se. Propaty claamed by leuholders dd 
mortgages.) lleld s the prrohabition 
fn Lancdlord’s Rtehts (Rhpey ) Aet. 
Alta. PO2b (e 12), 8 Sons to distress 
for rent net applicable te above pro- 
pertyv. the estate having ao beneherd 


inferes¢ o therero Ree Law ron ow 

OaneEes, [T9Z8} 2 PL RM. wdb pId25] 

WwW. WW. R12, oe OC. OB. Re 460, 

CAN. 

PART XX. SECT. 17, SUB-SECT. 4. 
ri. ---.] SN sheritl who bas serzed 


A is in possession under a landlord's 
distress warrant prior te the tenant 
Innking AN authoreed — assisninent 
under Bhpey.Aet, is bound to hand over 
the goods to the trustee in bkpey. 
demand.-- Re Work & Day Esvatre, 
[U92Z1) 2W. WW. KR. 4s 58 DL. RR, 
377; 1 C. B. OR. 553.) CAN, 


on | 


| 


Prosperity —v. 


102. 


PART XX. SECT. 17, SUB-SECT. 5. 


1. Goods seized by landlord - 
Leatilily for costs of seisure.|  Heatd: 
the trustee was entitled to the posses: 
rhan oaf the goods without paying the 


costs oof the serzure.--GaRDNER t. 
ait y SrRENP  GaRagh ($22), 70 
ID. LL. R 57.) CAN. 


PART XXI. SECT. 3, SUB-SECT. 1. 


Kk (p. O77) i - Production of 
ganed: of attorney.jJ— A trustee resident 
In Ontanoe was replaced by a trustce 
resident in Quebec, who was authorised 
to proceed with the action of the former 
trustes but failed to produce any 
power of attorney :- Meld: production 
not necessary.— MorRrRm rf. KLINE, 
DEMERS, GARNISHER (1922), 661 TK 
330. CAN, 

af. uty to sue an offieral name, |—- 
VPitf.. du his ofheial capacity aw trustee 
fn bhpes., wed his own nage dustead 
of his official title in an actoon :—Held: 
to avoid anv diffeulty the action 
should be treated as an issue directed 
under Bhpes. Rade 120, a5 the form 
of action only affeeted the questron 
of eosts. It was of no real conse- 
quenee as Bhpes. Act og. Pb. providing 
that the tvustee may sue inohlis awn 
name, i permisgve.— FITZGrRALD tv, 
MceMorrow, [1923] 4 Do. LL. Te. 619; 
§2 0. I. R. 3833 3 C. B. i. 29.-- CAN, 

7998 ii. --—— .)- Kkxeept in those 
eases Where a creditor is) authorised 
under Hkpey. Act, 8. 35, to take pro- 
ceedings, any proceeding to be taken 


216 


7987. Add. Annotation :- 
(1920), 36 TL. J. BR. 65s, 

7992. Add. Annotation : 
Torrington (1918), SY J. Jd. ds. B. vey. 

8002. After this case add ‘S Nee, now, Order of the 
Lord ChancclHlor, dated Aug. 15, 192] [1921] 
W.N. 862.” 


ewtert en een ee a ee 


Mentd. Ford v. Radford 


~—As fo (1) Refd. Ellis v. 


for the benefit of bkpt “s or authormed 
apsigner Ss estate qnust be tuken by 
the trustee or authored assiznee.— - 
HOULDING 0. CANADIAN CREDUL MEN'S 
PRESET AsSOoeN.. Ti, fI92b) 2 We. We 
SYN: 11 mash. L. BR. O56-) CAN. 

8000 ti - Proceedings begun an 
wroug court Transfer of procecdings. | 
—- Where proeecdings had been com- 
Menced an the wrome) ct. '*- elds the 
proceedings shoutd be contimued under 
Bhpcy Act, r P20. Q an order trans- 
ferting the proceedings to the Dhpey. 
side should be made if necessary --- 
SALIEDR & ARNOLD, LIp or. DOMINION 
Bank, (bO2Z2) 8 We. We. kt. 2085) Gt 
J). L. HR. 762 - CAN. 

8000 iv. - tpphomenatchambers 
for dcelaratian- Matter within juris- 
diction of Bankruptcy Cowt.) - Where 
there was no question im the action 
that could vot be fully & effectually 
dealt with bv the judge m bhpey. m 
the summary way provided by ro 120° 
--#eld: the application must be 
referred to the Judge in bkpey. to be 
dealt with by him, an anterim injunc- 
tion toe stand in the meantine.— 
BFAsSteRN TResr Co. cr. LLo.bp MANU- 
PACTURIANG Co., [1923] 2 D. L. R. 852 ; 





~ 


56 N.S. KR. 2465 8 C.D. BR. T10.— 
CAN. 

8000 v. ——— Action fo sect aside 
selllement  aade by  bankrupt.;--A 


trustee in bhpey. brought action in the 
Supreme Ct. to set aside a rettlement 
made by bkpt. in favour of deft. & 
voidable under Bkpcy. Act, &. 29 — 
Held: the action was improperly 


8033. Add. Annotation :—Refd. 


8034. Add. Annotation :—Mentd. 
8040. Add. Annotation :—Mentd. 
8051. Add. Annotation : 


LABCH 5 TNE LPUSTeCe SHOU Nave pro- 
ceeded uwoder r. 120, which provides 
® sullmary method of disposing of 
Tnatters of this hind bv a motion iu 
Chamnibers, which muy afterwards take 
the form of an issue or trial: the ct. 

should it 
ceedings when summary & 1expensive 
procecdings ure open to the trustec.—- 
STILLWATER LUVBER & SHINGLE CO, 


(1923) 2. L. RR. 900: 382 BLOC RL RD, 


kummons in the Ct. of K. 0. Ie 
VISCOUNT GRAIN GROWERS Co-OPERA- 
TIVE ASSOCN.’S TRUSTEE t. 
& Roya. Bang, (1929) 38 DLL. Re 803 ; 


, Anglo-Baltic & 
a ac Bank v. Barber, [1924] 2 K. B. 
Ord ve. Ord, 
{1923] 2 K. B. 432. 

Robinson =v. 
Midland Bank (1925), 41 T. 1. KR. 402. 


Mentd. He Gunsbourg, 





[1920] 2 K. B. 426. 


8064. Add. Annotation :—Refd. Ord rv. Ord, [1923] 


2K. B. 432. 


8069. Add. Annotation :-- Mentd. Lowell vr. Evans 


(1926), 138f L. T. 570. 


8081. Add. Annotation :— Mentd. Ord vv. Ord, 
[1923] 2 K. B. 432. 

8092. Add. Annolations :—Mentd. Bradford 
Price (1923), 92 I. J. K. B. 871; Jones 


((followay) v. Woodhouse, [1923] 2 K. B. 117. 


8097. Add. Annotation: --Consd. Knight r. Pon- 


sonby, [1925] 1 K. B. 55. 


8104a. ——— Costs of carrying out order of court. -— 


Upon a motion by a trustee in bkpcy. to 
which bkpt.’s wife was resp. a declaration 
Was made that certain furniture which was 
upon premises occupied by bkpt. & his wife 
formed part. of the property of bkpt. divisible 
among the creditors, & the ct. ordered the 
wife to account on oath before a registrar 
for the furniture & to pay the taxed costs of 

‘incident to the motion. At the end of the 
declaration & order a provision was inserted, 
at the request of, & by way of indulgence to, 
the wife that, with a view to the furniture 


being bought by or on behalf of the wife from | 


the trustee at a valuation by an independent 
Valuer to be appointed by the parties or in 


PAH! 


Bl, uf yernst 
chattels 
mmsufficrent, | 


wus valid) ap 


discountenance = costly pro- 


the = trustee, 
Wathan = ten 


CANADA LUMBE , ‘TIMBE : moe 
UMBER & TIMBER Cu, 783. CAN. 


——— 


ee ee 


— 


PUB-SEUI. uw. 


of lien aote on 
IMseriphon of chattels allesied 
Lleld : 
no status to attack the 
against 
holder of the note must,on demand by 
the chattcls 


AAI. SEOUL. 
holder 


identify 
duypb. 
Aa p. CARRUTITERS (1022), O68 Db. bk 


Vol. V.—Bankruptey. Cases 8083- 8104b. 


case of difference to be appointed by the 
judge, & the wife undertaking not to part 
with or dispose of the furniture. execution 
should not issue except by leave of the judge. 
The furniture was valued by a firm of valucrs 
selected by the wife out of three firms sug- 
gested by the trustee, & bought by or on 
behalf of the wife at a price based upon the 
valuation. Upon the taxation of the trus- 
tee’s solrs.” bill of costs, the taxing master 
disallowed as against the wife the fee paid 
by the trustee to Che firm of valuers, upon 
the ground that the costs relating to the 
purchase of the furniture by or on behalf ot 
the wife under the valuation did not come 
within the order, & were not costs of carrying 
it, out. On a motion by the solrs. to review 
the taxation :—Held : the taxation must be 
reviewed & the fee for the valuation allowed 
as against the wale, inasmuch as it} formed 
part of the costs of carrying out the order & 
was therefore within the rule that > where 
costs of suit are given penerally by deeree at 
the hearing, the subsequent costs of working 
out the directions of the deerce will be 
included. - Re LAVEY, lr p. COHEN & COHEN, 
f19Z0], 38 K. OB. 625; 90 1, J. KR. Be ool 3 
[1920] BL & CLR. ES2 s subsequent proceedings, 
[192i] Pw. BB. odd. 


8104b. —- — Costs of transcript of shorthand notes 


of evidence.] —The trustee by motion applied 
against resp. to impeach certain transactions 
& gave formal notice by letter Chat he would 
read in support of the motion the (ranserimpt 
of the shorthand notes of the evidence given 
by witnesses ate aooprivate siting. This 
motion was distnissed with costs. On taxing 
resp.’s bill of costs the taxing master dis- 


NITE Y GA Ub OTLOTD ey Te Us Stee bo 
net aeade the wre oof ptammonn & 
wernt of arrest msued im the He 
; A the imtgee against the shtp shoald be 
Pe ee dasnisseadl wath costs Phe ondy rie 
him. The of the aessgnee under Bhpey. Aetoaws 
‘ {o defend the aetion A he cannot 
otherwise anterfere therein . es 
Cooe. Tap PONTA CEO 22), 6 TD Le dk. 
4 u . ‘ ‘ » ey ied 
Ls O14: 20 Exeh. C. RR. 327) CAN, 


PART XXI. SECT. 3, SUB-SECT. 6. 


[19231 1 W. W. It 1333. -CAN. sae ih i aN MEE SRA NL ne te 
4° Ss heaps ge mMnteriaepl, dld- Monaght be continue 9 Vv. 2 RNS 
S000 vi. Proceedings to sect aside bv the trustee BRENNER D. AMERICAN roe ADAM, JRG25) b fe be Ro bbs 


or transfer by bankrupt |—An 


Mnran Co., (1920) 19 O. WL N. 


ou, oO L KR 226, 8. Be. Ro 190 


action by a trustee in bkpey. to set | 2° ar ae » ape 

aside @ conveyance by debtor must be CA PD. da. dt. 702 | BL. kha CAN. 

cOInmenced as preseribed by r. 120, N. ue 8099 vi. ~ + > alehion 
by summary application to the bkpev. 8034 ii. - Unpaid purchase prece f eommenced without obtaiming auidcnmnity 
judge in chambers, & not by a wiit of | Of shares Sold by broker.) Where w | from creditors.) Held: if We were 


BROWS LG 


trustee ain bhpey. gave shares belonging 
to bkpt.’s estate to a 
sold by him & the broker became 
bkpt.:—--Jleld : the 
titied to sue the purchaser for the price 


broker to be 


trustee was en 


neeessary under Bhpeys. Act, 6 68 (2), 
Aor. Ob, that ar peciadresson for award 
ings Costs agurnst the trustee personally 
should be assigned, it was the failure 
to acrange on idemmty before in- 


[W24JSW.LWLR. 54s 5 CL. BL BR. 94, 
CAN. 
8000 vii. —- - Appellate court— Ap- 
peal against gudgment in favour of 
bankrupt Judgment assigned by bank- 
rupt to third party.} --Held > the trustee 
in bkpcy. had @ right to resinue the 
action in the interest of the cxstate.— 
FREEDMAN vt. Hart, Ite BarrrLeE 
(1922), 68 D. L. R. 288; 2 «2. 2B. OR. 
536.---CAN. 
_ bk. uipplication for aunterim ain- 
junction-— Uaidertaking as to damages.) - 
fleld: should be made binding on a 
trustee in bkpcy. personally, when 
sung in his official capacity, unless the 
ect. is satisfied that the estate in his 
hands will be sufficient to answer 
damages, Atrustece is under no obliga- 
tion to take such a procecding without 
Proper indemnity from the creditors.— 
RENNER'S TRUSTEE v. HRENNER, 
(1923) 3 D. L. R. 1097; 52 0. L. HK. 
374; 3C. B. KH. 84.—CAN. 


a a ng ede eed a ee ee ee 


of the shares.—-FINLAY BON tL. BALEOU by, 
With & Co., Pe THORNTON JAN EDSON 
& Co. (1922), 70 DD. L. 1k. 66. CAN. 

sm. Aichon ta recover moncy paid by 
bankrupt an breach of trust.) The 
trustee in bkpey. hus no meht of action, 
at least without authority from the 
cesturas que trust, to recover trust 
money Whieh was held by bkpt. & 
paid by biam ain breach of trust to 
others. Savren & ARNOLD, Ltb. ov. 
DOMINION Bank, [1922] 2 W. W. I. 
280; GS DBD. L. RR. 757. CAN. 

ki. Proceedings to reer land 
acquired collusiecly by therd party.) - 
TRUSTLL, KIC. 7 Parken (192]), 42 
N. L. kt. 4.-S. AF. 

li. Proeredings to set aside writ 
isanued ty mortgagee to enforce security. | 
--Au assignment under Bkpcy. Act 
does not prevent the holde: of a mtge. 
upon 4 vessel from enforcing hir 
security before the Exch. Ct. in 
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dulging im speculative iitigation know - 
ne that he bad no assets VHORNED Y. 
CANADIAN SERERING WHEEL  Co., 
PEs) 4 I). [a Ki. 1!27: 2 QO. Ll. h. 
466; 2. P oR. 144. CAN. 


8099 vil. - -- .J - held - 
Rhpeve Act, s. 68 (2), provides thut 
“subject to the provisions Of this Act 
& to Cineral diules, the coptay of & 
mneidental to any proceeding imet. oe. 
ehall be an the diseretion of the et.” 
The word ‘Set. has umpbeddy a wider 
meaning than that givenaunm the inter- 
protution clause, & the sect. applies to 
the Ct. of Appeal. in the present care 
the clause muhing the trustee person- 
ally Dabble should not be struck out.—- 
lee Kwong TAL CHONG CO's ASSIGN - 
MENT (1922), 65 DD E. HR. 1825) [1922) 
2W.W. 1. 220, sub nom. CANADIAN 
CREpDI! MiLN’S TRUST ASSOCN., LID. 
e JANG Bow Ket & YIN SHER, 
(1922), 31 B. C. Rh. 40.- CAN. 


Cases 8104b-—8332. 


allowed part of the transcript as irrelevant 
to the motion & reduced counsel’s § fees 
accordingly. On motion for a review of 
taxation:—Held: having regard to the 
terms of the notice to read the transcript 
resp.’s solr. was justified in bespeaking & 
paying for the whole of the transcript, & it 
was his duty to supply the whole transcript 
tu counscl, &, accordingly, resp. was entitled 
to all the costs of & consequential upon so 
doing. — He Marks, Ix p. VANN, [19238] B. & 
C. R. 02. 


8114. Add. Annolation : 
Ch. 962. 


8115. Add. Annolution : --Mentd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 
4V1. 


8138a. --— After-acquired property.|—An 
undischarged bhpt. can maimtain an action 
in relation to after-acquired property subject 
to the right of his trustee to intervene & 
clamoit. Dystrern a7. KANDALI & Sons, [1926] 
Ch. 082; 900 1. J. Ch. 5043 135 1. T. 596 ; 
TO Sol. Jo. 7075 [1920] B. & C. R. 118, C. A. 

8167. Add. Aynolalion : --- Mentd. Manton v. 
Brocklebank, [1923] 1 K. B. 406. 

8168a. S. 2. Marritws vr. DickINSON (1817), 7 
Taunt. 809; 1 Moore, C. PP. b04d 3; 129 4. 2. 


Refd. /tc Wait, [1926] 








160. 
Annotation : Consd. Whitworth r Hall (2831), 2 B. & Ad. 
evade 
8172a.- — .|) Owen vo. LAversy (1900), 16 TL La. R. 





376, CL A, 
8195. Add. Annotations :- -Distd. Re loc, Ex p. 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


134 L. T. 82. Mentd. Edwards v. 
Dnion Insce., [1922] 2 K. B. 249. 


8200. Add. Annotations :—-Consd. Knight v. Pon- 
sonby, [1925]1 K.B.545. Refd. Maatschap- 
pj voor Fondsenbezit v. Shell Transport & 
Trading Co., [1923] 2 K. B. 166. 


8281a. To apply for judgment in default of 
defence—Draft minutes to be shown to official 
receiver.|—Wlicre after action brought a 
receiving order in bkpcy. was made against 
deft., on a motion for judgment on minutes 
in default of defence the ot. made the order 
in the terms of the minutes, but directed that 
before it was drawn up the draft minutes 
should he shown to the official receiver, who 
was to be at liberty to apply to the ct. with 
regard thereto if he should think fit.— 
HATTON v. DENISON (1026), 70 Sol. Jo. 565. 

8290a. Defendant making substantial counter- 
claim.]—An action ayainst a deft. who makes 
a substantial counterclaim, & against whom a 
receiving order has been made after writ 
issued, will be stayed pending the result of 
an application to adjudicate him bkpt.— 
PRANcCO v. Dutrro, [1923] W. N. 40. 

8304. Annolalions :-—lKor ‘‘ Re Somes, Stewart v. 
Somes (1895), 73 L. J. 359 ” read ‘‘ Re Somes, 
Stewart v. Somes (1895), 73 L. T. 359.”’ 

8306. Add. Citations :—previous proceedings, sub 
nom. Re SOMES, STEWART v. SOMES (1895), 73 
L. T. 359, C. A. 

8331. Annolaition: —For ‘‘ Mentd. Re Bagley, 
[1911] 1 K. 33. 317, C. A.,” read “ N.F. He 
Bagley, [1911] 1 K. B. 317.” 


8332. For ‘‘ Held: it was necessary,”’ etc., read 
‘“Lield: it was not necessary,’’ ctc. 


Motor 








Grunwaldt, [1920] 2 KK. 


Huddersfidd Fine Worsteds vr. Todd (1925), 


PART XXI. SECT. 4. 


8105 iv. - --.J—-Ifa creditor desires 
to) proceed against the trustee in 
another provinces he must apply to the 
et. having original jurisdiction for an 
order under Hhpey. Act, Ss. 71 (2), & 
the Judge | possessing: discretionary 
powers would be entitled to consider 
whether in all the crreumpstanees it was 
advisable to ash for the assistanee of 
a bhpey. et. do another province. When 
the cts.of any one province are seized 
with the adininistration of an mosolvent 
estate, they should vot permit any 
other et. to mterfero except with its 
leave oor concurrence. 2’ BRYANT, 
INaARD & C'o., {I920] 1b. bh. kh. 217; 
40. B. WU. 317. CAN. 

sn. oielion lo recoter 
Of partly built ehip | For purpose of 
conuulehion) A Judeeof the Bhpey. Ct. 
nay grant an application for recovery 
from the trustec in bhpey. of possession 
of ships partly built & materials in 
connection Uherewith, & the necessary 
portion of bhpt.’»  biulding yards 
Guimed by appet. under a lien to 
seouro the completion & delivery of 
Bhips in accordanee With Dkpt.'’n con- 
tract & which prior to the order 
declaring the bkpey. had been tuken 
pomenen of by appet., & subsequently 

y the trustee. Such appot., althoush 
not a ‘“ereditor’’ or‘ pecured 
creditor *? under Bkpuy. Act, comes 
within the words “any other peron 
aricved by any act or decision of the 
trustee" in seat. 39.—- 1a a 
{1921} 2 W. W. Rh. 388; 
630. s CAN. 


POSSESSION ~ ~ 


et. ——_s = ~ == 
1a BR |! 


B. 200. Consd. Add. 
sp. .detion Jor goods sold & de- 
livered.| - Held: may be brought in 


the name of the omginal creditor, not- 
withstanding that he has made an 
usnignment for the general benefit: of 
hin mroditers, -KRRIENKE t. SCHAFTIR, 
[19790] 1 W. W. RR. 990.- -CAN. 


PART XXI. SECT. 5, SUB-SECT. 1.- C. 


h i. - ~~~ -.) - Held: bkpt. had 
nou rytht of aetion, sueb right heing 
vested solely in the official assiguee.—- 
TIMMINGS ¢ TREADGOLD, [1923] N. Z. 
L. Kh. 738. - NZ. 


PART XXI. SECT. 6, SUB-SECT. 1. 


a i. or debt due from one 
aiember of bankrupt firm.}-- Héld : after 
an authorised assignment no such 
auction could be brought agaiust bhypt. 
without leave. - fe TAYLOR v. LEVEYS, 
(1923) 38 I. L. RR. 11343 62 OUR. 
20L; 2C. B. lm. 390.-—-CAN, 


PART XXI. SECT. 7, SUB-SECT. 1.- A. 


8237 vii. ---— -.] -A trusteo to whom 
an assignment has been nade under 
Bkpey. Act may, with the permission 
of the inspectors, under sect. 20 (1), 
proveed with au action begun by 
debtor before the assignment, without 
any leave to proceed, so far as bkpoy. 
proces hee aro concerned. But the 
rustec cannot proceed with the action 
inthe name of the inselvent. nor in his 
own name, but only in the otficial name 
of the trustec.—He BRENNER (N.) & 
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Annotation :— Mentd. 


Re A Bank- 


ruptcy Notice, [1924] 2 Ch. 76. 


Co., Lirp., {1921} 49 O. Ta. B71) 58 
D. L. R. 640: 19 O. WN. 455.— GAN, 


PART XXI. SECT. 8. 

Order giving creditor right 
to bring proceedings—A ppeal Jrom.j—A 
Judge sitting in bhpcy. having granted 
w petition by resp., under Bkpcy. Act, 
#. 3o, to be authorised to take certain 
poo diae iu the narne of the trustee, 

mut at reap.’s own expense & risk, the 
Ct. of EK. B. held it was a mere pre- 
paratory judgment & one not subject 
to the control of that ct. :— Held: 
special leave to appeal to the Suprenie 
Ct. of Canada should not be granted.— 
MERCHANTS BANK OF CANADA *f, 
ANGERS (1921), 67 D. L. R. 604; 62 
Ss. C. RR. 354.—CAN, 


qi. ————— - 7'o set aside preferential 
traunsactions—Rights of creditors not 
joming in achon.)—Held: creditors 
ultucking transactions, & taking all 
the rish, cannot be compelled, in the 
event of success, to share the fruits of 
their success with those creditors who 
declined to share the rmsk.—He LOoNG- 
MORE (10922), 52 0. I. KR. 5703; 3 
CG. LB. R. 200.—CAN. 


ri. To proceed with appeal 
—Jo Privy Council.J—Where one 
creditor applied for & obtained an 
order under BEDOY: Act, s. 35, allowing 
him to proceed, in the name of the 
trustee, but at his own expense & for his 
own benefit *—Held: an appeal to the 
Privy Council did not he.— He ANDREW 
MOTBRERWELL OF CaNaDa, LTD. (1924), 
55 QO. L. R. 294; § Cc. B. R. 107.—C e 
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Vol. V.— Bankruptcy. Cases 8346—8534a. 


Part XXII.—The Debtors Acts and Bankruptcy Offences 
Generally. 


8346. Add. Annotation -—Mentd. Rutter v. Rutter | 8463. idd. Annotations :-- Refd. Edwards v. Porter 


(1921), 121 L. T. 796. 


8410. Add. Annotation :—-Mentd, Jordy vr. Vander- 
pump (1920), Gt Sol. Jo. 321. 


8435. Add. Annotation :--Consd. Re Whaley, Er p- 
Official Receiver, [1921] 2 K. B. 623. 

8435a. Motion to commit by official receiver 
acting as trustee—Necessity for aflidavit.] 
Bkpts. were musical artists, & on Sept. 16. 
1920, the registrar made orders tor each ol 
them to pay £1 a week out of their respective 
Salaries under I914 Act, s. SE (2). On 
Jan. 13, 1921, upon the application of the 
official receiver as trustee, under sect. 53 (1) 
of the Act, no trustee having been appointed, 
& if appearing to the cet. that bkpts., as 
partners, were then in receipt of at least 
£200 a week under a contract with the A. Co., 
the above orders were varied, & orders were 
made that during the continuance of the 
engagement of bkpts. at the A. each should 
pay weekly £26 out of his salary to the official 
receiver during the bhpey., the first payment 
to be made on Jan. 15, 1921, with liberty to 
bkpts. to apply in the event of the employ- 
ment with the A. Co. being determined 
Appeals from these orders were dismissed by 
the Ct. of Appeal. Bhpts. having made 
default in payment of instalments under the 
orders, the official receiver as trustee applied 
for a committal of bkpts. for contempt of ct. 
under sect. 22 (4) of the Act. It was 
objected that cach application should be 
supported by affidavit & not by a report of 
the official receiver :--JJeld: the official 
receiver’s report was sufficient evidence in 
support of the application in each case, & an 
order for committal must be made. - Me 
WHALEY, /te op. OFFICTAL RECEIVER, [1921] 
2K. B. 628; 125 LL. T. otk ss sub nom. Re 





WHALEY, Ec yp. Orrictan Riecrivick, Je 
Scorr, fae 37. OFFICIAL RECEIVER. 90 
L. J. K. B. 892; 37 T. 1. RR. 6153 [1921] 


B& C.R. I. 

8447. 1[dd. Annotation: 
[1921] 2 K. BK. 66. 

8448a. Summonses against co-respondent-- For 
damages & for costs—- Priority.] —Where dam- 
ages &W costs are awarded against a co-resp. 
& petitioner takes out two Judgment sum- 
monses agains{ him, one in respect of the 
costs & the other in respect of the damages, 
an order will go in respect of the payment of 
costs first.-- Re WINTER, La p. WILLIAMS 
(1927), 49 IT. 1a. RK. £15 TL Sol. Jo. 1002, 

8459. Add. Airnotation ;—Mentd. Campbell 
Campbell, [1922] P. 187. 


Refd. Smythe v. Wiles, 


Vv. 


(| 8479. Ade. lnnotation : 


ee ee ee 


— 


| 
| 
| 


(1924), 41 TT. 1. 12.57. Mentd. Sutherland tv. 
Hannevig. [1921] 1 I. B. 336. 
8471. {dd. Annotation -- Refd. Nesom v. Metcalfe, 
[1921] 1 K. 3B. 100. 
8475. Add. Aanolation : 
{1921} 1 1K. B. 100. 


Refd. Nesom v. Metealfe, 


—~ Refd. Nesom v. Metcalfe, 
L192EP TR. BB. 400. 

8480. wed. Aaaotation - - Refd. Nesom rv. Metcalfe, 
(i9Zt} 1K. B. 400. 


8484. cfd. cLrnolation -- Consd. Nesom v. Met- 
ealfe, [IM2b} 1 KR. B. 100. 
8485. Add. AAnnolation: Consd. Nesom ev. Met- 


ealfe, [P927] 1 WK. B. 400. 

8486. Add. Annotation: Refd. Nesom v. Metealfe, 
[s92L) 1 WL. 100. 

8496a. - -— Evidence of means Sufficiency of 
evidence.|-—Where a county et. judge has 
made an order on a judgment surmnons for 
payment of the judgment debt by instal- 
ments, & a subsequent application is made for 
w committal order for non-payment of the 
instahnents, the eflective ‘order or judg- 
nent’? is the instalment order & not the 
origmal yudgment, & on the application for a 
committal order the judge cannot make the 
order unless be has aflirmative evidence of 
means since the date of the 
order, & 18 not entitled to rely on the evidence 
previously given on the hearing of the 
application for the instabnent order, nor on 
his disbelief of debtor's evidence denying 
means, unless there is reasonably direct 
eviagence of means since the date of the In- 
ptalment order. NissomM vo. Mrercaurn, [1021 | 
1K. 2.400; 90 LL. J. WK. BL 2755 124 2. UP. 
GOW 3 ST. LR. 11, 

8499a. Sufficiency of evidence 
debtor’s means. | Prohibition refused, 
EDWARD vt. WYSE (1555), 2 T. I. Re. 210. 
(A. 

8501. Add. Annolalion: 
(1021) 1 K. B. 400. 

8506. Add. Annolation : - Mentd. 
Leeming (1925), 80 J. P. 179. 


of 


Reid. Nesom v. Metcalfe, 


Kreeborn or. 


8511. Add. clnnolatiow: Mentd. Gilbert or. Gal- 
bert A Boupher (£927), 96 F. dg. 0. 1387. 
8513. Add. Annolulion :-—-Consd. Nesom vw. Met- 


calfe, (L921) 1 K. B. 400. 

8521. idd. Annolation: --Consd, kK. 
Criminal Court JJ., Me p. LL. C. 
2K. 1. 43, 


8534a. - — Intent todefraud Burden ol proof.) 
On the hearing of a charge against bhpt. 


” Oentral 
C'., [fe25] 


PART XXII. SECT. 2. 


k -])— Fraudulent Debtors 
Arrest Act, R. &. O., 1914 (c. 83), enacts 
that before a writ of ca. sa. will he 
issued, it rnust be shown that debtor 
has been guilty of an intent to defraud 
his creditors. Where debtor had 
assigned all bis phe ip ty for the benefit 
of his creditors & then left Ontario & 
had subsequently returned with the 
object of settling pitf.’s claim & had 
resided unmolestod Ontario for 
Rome time:-—Zield: no fraudulent 


ts 
» 


intent shown.—CANavA LUMBER Co. 
Ha ha {19233 4 D. L. ht. 5k. 
AN. 


PART XXII. SECT. 3, SUB-SECT. 1. 


8534 iv. Prosecution—In uhat 
court.j}—Upon a motion to quash the 
order of a polico magistrate on the 
ground that only @ judge in bhpcy had 
power to act in such a case :—ZJ/eld: 
since the offence was an indictable 
offence it ought to bo prosecuted & 
ca on under the Criminal Code 
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like any other offence of a crimine 
natur, & motion dipmipsed.— lt. tv. 
Roy, {1923} 2 9. L R182; 39 Can. 
Crim. Cas. $47; 4 C. B. 1. 90.—CAN, 


ti. — -}-~ To juslify a 
conunittal of a judgment debtor under 
Atiest & Jinprisomuent tor Debt Act 
tor concealing or aking away With his 
property “fin order to defeat, dela 
or defraud bis creditors or any of them,’ 
a fraudulent intent must be showu. 
Neither due & reasonable appropriation 
of pruperty or income to the mainte- 


Oe 


Cases 8534a— 8645a. 


8565a. - 


8645a. - 


nanee A& health of himself & has famualy. 
according to 
Che tunelves, 
enrelessness “ome panda, inpert ou 
fraudulent antent. 
A extravagant squandering of debtor's 
meome in 
cariied to such oa 
manifest oa 
contravene the 
Crabby, JPUe2r, & We. We. OR 
CAN. 


ton. 
used on an awppheation for a owarit of 
attachment under Abseondiung Debtors 


that defts. were “badly involved " & 
* flnunewlly cnibatrassed,”’ setting out 


under 1019 Act, 8. 154 (1) (5), proof that deft. 
has been in possession of property to the 
value there specified does not throw upon him 
the burden of showing that he has not con- 
cealed or fraudulently removed any part of 
it after or within six months before the pre- 
sentation of the petition; but provf that 
during that period deft. has conccaled or 
removed a part of his property to that value 
throws upon him the burden of showing that 
in doing so he had no intent to defraud.— 
R. vw’ BRIXTON PRISON (GOVERNOR), Ex yp. 
Suen, (1926) 1 K. B. 127; 95 L. J. K. B. 
361; 134 L. T. 317; 28 Cox, ©. GC. 126; 
[1926] 13. & C. R. 1, D.C. 


er 


8562. Add. Annotation :—Mentd. R. v. Manchéster 


Local Profitecring Committee, Fz p. lL. & Y. 
Hy. 1920), 89 L. J. K. B. 1089. 

o} -- R. oo. Dorrinuton 
(1927), 20 Ur. App. Rep, 1, C. CO. A. 


oe ee 





8571. Add. Annotulion :— Mentd. R. -. Manchester 


Local Profitecring Committee, Wr p. 1. & Y. 
Ry. (1920), 84 LL. J. K. 13. 1089. 


Ewcuisyn AND Eupree DIGEST SUPPLEMENT. 


| 8576. Add. Annotation :—Mentd. R_ v. Manchest: 


Local Piofiteering Committee. Haz p. Ia & Y. 
Ry. (1920), 89 L. J. K. B. 1089. 


8583. Add. Annotation :—Mentd. I. v. Pickering 


(1921), 15 Cr. App. Rep. 175. 


8587a. ——— Obligation to disclose bankruptcy abso- 


lute.J—The obligation imposed by 1914 Act, 
s. 155 (a),on an undischarged bkpt. to disclose 
his position to the person from whom he 
sechs credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable grounds 
to believe that it has been conveyed, if in 
fact it had not.—R. v. LEINSTER (DUK®r), 
1924] 1K. B. 311; 9381. J. K. B. 144; 1380 
L. T. 318; 873. P.191; 40 T. L. R. 33; 68 
Sol. Jo. 211; 27 Cox, C. C. 574; 17 Cr. App. 
Rep. 176; [1924] B. & C. R. 78, C. C. A. 


8633a. Bankrupt guilty of gambling—Severity of 


sentence.| — Kt. v. BREWIN (1926), 19 Cr. App. 
Rep. 144, . CL A. 


Part XXIII—Compositions and Schemes and Deeds of 
Arrangement. 


8645. Add. Annotations : -Apld. Re Wis, [1925] 


Ch. 564. Refd. Huddersfield Kine Worsteds 
™ Todd (1925), 42 T. Ta. R. 52. Mentd. /e 
Lee, Ae p. Grunwaldt, [1920] 2 K. B. 200; 
Re A Bankruptcy Notice, [1Lv21] 2 Ch. 76. 
To entertain claim to enforce right 
adverse to deed— Creditor not entitled to | 
benefit of deed.{|) In 1922 applt. entered into 
the employment of debtor as manageress of 
his business, & as a condition of such employ- 
ment she lent him a sum of £500 tor the re- 
payment of wlich he gave her a charge on 
his share A interest in his business. In 1021 
debtor exccuted a deed of arrangement. for 


such bel fs. as 
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On a prosce ution 
Cramnad © ok 
intent A not the eMect as to be looked | PART XXII. SECT. 3, SUB-SECT. 6. 
ats A, Where the elect of a conve vance 
womeredly to prefer one creditor over | 
another, the ment te prefer not bere 
andntent to deframd thiereas me ofle mec 
Roe Criw, [i826] 1 
odd 2] he R 


0 1. Caving unduc profcreuces) 
contravention of 


the benefit of his creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 
part, three named creditors of the third 
part, A “ the several persons, compunies, & 
partoership fiims, bemp creditors of debtor, 
whose names & seals are set out & affixed 
to the schedule hereto, or who shall ot herwise 
in writing assent to these presents, herein- 
alter called ‘the creditors”? of the fourth 
part. Applt., who refused to consent to the 
deed, applied under the above sect. for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on all the 


purchased on ercdit.-- 
é. ABRAHAVWSON (1920), App. D. 


~ Pvywaeng, 
PART XXII. SECT. 3, SUB-SECT. 3 


8555 1. er) Pakan ev. ht. (1919), 
iON L. R 32s. S. AF. 


CAN. | 
bs FT the 


st Procedure for cammencing d 
caging on prosecution.) Where bhpt- 
is chatecd with indictable offences 
undet Bhpev. Ae, 8 89 & orders to 
prosccute ac mnade under seet. 93, the 
Prosecution must be commenced & 
Canned om under Criminal Code, & a 
Justices of the peace o1 police magistrate 
bas Jursdiction fo vecaive the intorma- 


1 oR S$... 


Aonewspaper advertiscment by detts. of 
certain chattels for sale Qo gaiving 
deponents® optmions trom Cheir tt ex. 
pertence “in dealmg with detts, that 
they were attempting to sell wath 
intent to defraud ercditors:  Jleld: 
ansufierent to justify granting the 
application —~CANADIAN Banh oF Con: 
MIRCHK ¢. Kenzin, (19231 2 We. WwW. RR, 
O38. CAN, 


t Jia. - - .) Feld ss the 
aMidavit of plif. stating merely that he 
had wood reason to believe & did very 
beheve that deft. “has aestgned, traus- 
ferred A disposed of hin personal 
Property & effects by a bill of sale 
With intent A design to defraud his 
creditor " was insutheront. The aff- 


Insolvent v Act, 32 of I91L6, a 139 (4), 
had shortly before he surrendercd his 
estate made payments to two creditors, 
A there was no proof to rebut the in 
ference that he mtended to wefer these 
ereditors Held: the conviction should 
be sustainedi— Roo. Iswart (itd), 
App. D. $16.— S. AF. 


PART XXII. SECT. 3, SUB-SECT. 2. 


8544 i: -- Tneoltency .{ct, 32 of 
Wib, 6. 186 (3).) he offence created 
by this sect. consists in the disposal by 
Insolvent otherwise thanamn the ordinary 


courne of business of preperty which he 


| has obtained on credit, & the jury 
j 


shauld be directed to confine their 
‘attention to the mode of dirposal of 


220 


tion, hold the prelimimary investiga: 
tion A comniut for tual Upen a com- 
maittalaf the judge who made the order 
presides at the tri, he acts not asa 
yudge in bApcy., but as a Judge of the 
Supreme Ct kh. (Every) vr. Roy, 
{1923) 2 W. W. RR. 400. CAN. 


PART XXHI. SECT. 3, SUB-SECT. 1. 

sw. Mecting duly summoned not held 
~-Meelung held on follouing day- - No 
proper” adjournment of firat meeting.) 
—Held: the meeting Was urcgular & all 
usinpess dune void, because the first 
proposed meeting Was not adjourned 
aecording to the rules.—Re WHOLESALE 
Grocers, Lrn., (1923] 3 D. L. R. 491 ; 





'3C. B. R. 650.—CAN. 


share & interest, with the exception of 
chattcls, of debtor 1n his business, & for an 
orde1 that the trustee should hand over W& 
execute such documents as nught be necessary 
for the purpose of tiansfe1mng the share & 
interest to applt. The registrar m bkpcy. 
dismissed the application on the ground that 
he had no junsdiction under the sect. to 
entertain 1t. On appeal:—Held: (1) the 
object of the sect. was to provide a trustee 
or cestus que trust under a deed of arrange- 
ment with a summary means of obtamuing a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originating 
summons in the Ch. Piv. under R. S. C. 
Ord. 55, vr. 33; (2) applt. was not a creditor 
entitled to the benefit of the deed; creditors 
so entitled were those defined as such by the 
deed, & applt , not having assented to the 
deed, did not come within that category : 
(3) applt ’s claim was not for the enforcement 
of the trusts or the dctermimation of any 
questions allsing under the deed within the 
above sect, but was a clam to cniomwe a 
night adverse & paramount to the decd — 
Re Yauris, [1925] Ch 5of, 41 TN RAT, 
sub nom Re Jir1ws, Lr p MYLteNnarri, Of 
L. J. Ch 239, {19257 BAC ROOST, sub nom 
Re A DiLD ob ARRANGI MENT (NO 9 of 
1924), 1303 L 4 | ots, ( \ 


8665. .1dd Annotation Refd. } verctt 2) Gaafliths, 
[wW21iji hk B OD 
8. ld = Annotations Reid. fic Ellas, [1925] 
Ch obf Tluddarstield Pine Worsteds 2 
Todd (1925), 121 1 R 32 Mentd. sie La 
fe p Grunw aldt, [1920] 2 WOOB 200, Re A 
Binhruptcy Notice [1921) 2 Ch To 

8771a. Unstamped deed— Admissibility in evidence 

To prove non-registration.| J Suaw,/ ap 

Orpycgan Rrorviveh, No i344, ale 


8778a. ~ —'—In 190! debtor who was 
heavily andebted, & against whom bhpcy 
procecdimas were ponding signed an instru 
ment under which 2 trustee was to receive 
che Whole of debtor sincome A, aiter mirking 
certam deductions to distiuibute the balance 
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Vol. V.—Bankruptcy. Cases 8645a—8778a. 


among the creditors, & in consideration of 
the arrangement the creditors agreed that 
all proceedings in bhpcy. or otherwise were 
to be stayed & to accept payment of their 
debts by mstalments & to release debtor 
from all claims or demands 1n respect of their 
debts. The instrument provided that no 
document exccuted by debtor should be 
registered under the above Act. A number 
of the then creditors including appct. assented | 
to the instrument, which was never registered 
under the Act. The afrangement was carried 
out until the death of debtor, which occurred 
in Nov. 1918, appct. receiving pro rata 
amounts on his debt between Aug. 1905 & 
July 1917. The debt carmed interest at 
4 pei cent. & the payments under the arrange- 
ment to appct. were not sufficient to cover 
the interest so that an amount exceeding the 
o1jzinal debt was still owing to appet. In 
Keb 1919, an admunistiation ordet under 
19141 Act, 5. 1380, was made upon a creditor’s 
petition for the admuinistiation of deceased 
debtor’s cstate as being a porpon who had 
died msolvent, & the estate was being 
administered by the ofliaal reccrver. At the 
time of debtor » dcath there was in the hands 
of the trastce under the instrument a sum 
to £465 & Sd. which the officrul recerver 
Claamed on the ground that it formed part 
of the ¢ neral cstate of debtor, & the trustee 
paid the amount to him upon the terms that 
the officral recervel was to be in the same 
position as he would havc been if the money 
had remamed im the trustees hands Ona 
motion by appct for a declaration that the 
41605 8s 3d was held by the trustec on behalf 
of the assenting creditors, including appet , 
was divinible amongst them, & thit appet 
was cntitled to prove in the administration 
ol the estate for the balance duc to him 
from debtor alter giving credit for all sums 
received ar recenvable under the arrangement . 
Held: (1) the instrument was a decd of 
atrangement within 357 Act, 4 1 (2), upon 
the ground that at was an assignment of 
propaty by debtor for the benefit of his 
creditors goncrally & also upon the ground 
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Cases 8778a—8787. ENGLISH AND Empire Dicrest SUPPLEMENT. 


that it} was an agreement for a composition , 
(2) not having been registered it was void 
under sect. 5 of the Act; (3) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, & the trustee under 
the instrument beld the £465 8s. 3d. to the 
use of the official receiver as the representa- 
tive of debtor, & was bound to repay it to 
him; (4) as the only direction to apply the 
money reccived by the trustee was contained 
in the void instrument & all parties knew & 
acted upon the assumption that it was in- 
valid, deceased debtor would not have been, 
nor was the official receiver as his repre- 
acntative, estopped from setting up its in- 
validity & claiming from the trustee any 
money still in his hands; (5) equally there 
was no estoppel which prevented  appct. 
from setting up the invalidity of the instru- 
ment & proving in the administration for 
the balance due to him from debtor; (6) as 
the instrument) was void the release of the 
debts it contained was of no effect.: (7) as 
under the instrument there was only a@ pro- 
vision for payinent. to the creditors of debtor’s 
income so Jong as he lived, no promise to pay 
the balance of the debts could) be implied 
from the payments which had been made so 
as to take the debts out of the operation of 
the statutes of limitation, & appet.’s right to 
prove in the administration Jor the balance 
due to him was therefore barred. fe LEK, 
erp. GRUNWALDT, [1920] 2 K. Be 2003) 80 
ln J. KK. B. 8645 $285 TL. T. obs LI9to] 
B.& CO. R. 287. 

Annotations -— As to (3), (1), (6) & (6) Consd. Re A Bank- 
ruptey Notice, [1924])2 Ch 76. Refd. Huddersheld Fine 
Worsteds ¢. Todd (i025), 42 00 Tn a2, 

8779. Add. Annotation: Mentd. Republica d. 

Numez, [O27] 1 BR. B, 669. 
8781. Add. Annotation: Mentd. Lapton v. Bell, 
[1924] 1 WK. OB. 701. 

8782a. —-.— Assignment of property to trustees for 
benefit of creditors— Assignment not to be 
registered.| —Ate A BANKRUPTCY Notricnk, No. 
TOTa, ante, 

8782b. ~— Authority to realise trader’s estate & 
to apply proceeds in payment of creditors. |-— 
A letter signed by debtor in the followme 
form: ©] hereby authorise you to realise 
my estate including stoch-in-trade, book 
debts, furniture, & all other assets & to apply 
the proceeds first In payment of the costs. 
charges, & preferential claims, ete... & 
secondly to pay the balance to my creditors 
pro rata’: Held: (1) not an * assipnrent 
of property " within sect. 1 (2) (a) of the 
above Act; (2) not a deed of arrangement 
within sub-seet. 1.0 Laipron (B.), LtTp. 4. 
Bei, [LOZ] 1K. B. TOE; 40 TT. Tk. 1683; 

yrom. LAPTON (B.). Lrp. v. Bei, Waves v. 

BeLL, 08 t..5. KR. B. 5685 130 5. T. 719; 
GOS Sol, do. S2E3 [N21] Be. & CG. Be 82, 
Cea 

8782c. ---—— Document discharging dehtor——Con- 
stituting assignment for benefit of creditors 
generally.|—-Pitt.’s claim was for £148, the 
amount of two bills of cachange drawn by 


pltf., accepted by deft. & dishonoured on | 


PART XXIII. Seer 5, SUB-SECT. 2.-- Cc. B. R. 679.— CAN. 
sk. Under uwkrupley Ack—Deed of PART XXIII. ore 5, SUB-SECT. 2.-—- 
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eto as against third . sl. Neecssity for.} --An assignment 

until registration. Towkks vt. SaLo- under KRkpey. Act must be accepted 

MON, [1022) 1 W. W. 2. 1077; 2 for rematration though not accom- 
ede) 


oe id as 


8782d. 


presentation. Deft. pleaded in his defence 
that the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft. accepted the following terms 
for the settlement of al] debts owing by deft. 
to them: ‘“ (1) all the goods which have been 
removed from M.’s office & given to M. & Co., 
in trust on behalf of creditors, should be 
handed over to the creditors ... (2) M. 
undertakes to pay to the above trustee for 
the creditors £80 payable ... (3) M. also 
undertakes to pay on his own account 
(certain creditors named therein) who shall 
be excluded from the list of the general 
creditors. JI agree to these terms ’”’ :—Held: 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, & was a deed of arrangement 
within sect. 1 of the above Act, & was void 
owing to non-registration.— LANDSBERG wv. 
MENDEL, [1924] W. N. 46. 

Deed of arrangement made by insolvent 
debtor. |— A debtor, who was insolvent, under 
a scheme for the composition of his debts, 
which amounted to about £150,000, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his trade creditors, including plitfs., a 
composition of their elaim, together with 
eertain profits out of his business up to 
Apr. 30, 1926, & he covenanted to carry 
on that business up to that date, the creditors 
covenanting to release him from the full 
amount of his Habihty. Some of his creditors, 
whose claims amounted to £150 were not 
parties to the scheme or deed, &, acting 
under Jegal advice, debtor did not register 
the deed. After paying his trade creditors, 
including pltfs.,a small portion of the com- 
position, debtor sold his business & entered 
into another scheme of arrangement with his 
creditors, to which plitfs. refused to be 
parties, & they sued for the original debt 
owing to them, less the amount which they 
had received under the composition :—/[eld . 
(1) the decd came within Deeds of Arrange- 
ment Act, 1914 (c. 47), 8. 1 (1) (0). &, not 
being registered, was void ; (2) pltfs., who 
had assented to the deed, were not estopped 
by such assent from denying the validity of 
the deed; (8) assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 80, 1926, had not fulfilled the 
conditions of the deed under which he would 
be released from his original liability, & 
therefore pitfs. were relegated to their original 
rights & were entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. — HUDDERSFIELD FINE 
WORSTEDS, Lrn. v. Topp (1925), 184 lL. T. 
$2; 42 T. L. R, 52. 





8787. Add. Annotations :—Refd. Re Ellis, [1925] 


Ch. 564; Huddersfield Fine Worsteds v. 
Todd (1925), 42 T. L. 2.52. Mentd. Re Lee, 
Er p. Grunwaldt, [1920] 2 K. B. 200; Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. 


pany by the affidavit provided for 
y Homesteads Act, 1920, 5s. 7, & by 
Ashi gument Act, 8. Ta-—Re LAND 


ae RE ee ee ohne 


tivrtes Act, Re Cary GarRace — 
MAcQHINE Co., LTp., [1921] 1 W. W. R. 
$71 - KR. 416; 1c. B. R. 


; 49 1. L 
412. —CAN. 


8788. Add. Annotations :—Refd. Huddersfield Fine 
Worsteds v. Todd (1925), 1384 L. T. sv. 
Mentd. Re Lee, Ex p. Grunwaldt, [1920] 2 
K. B. 200. 


8789. Add. Annotation :—Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

8872. Add. Annotation :—Refd. Re Griffiths, Jones 
~v. Jenkins, [1926] Ch. 1007. 


8882a. -}—FLOWER v. LYME REuiIs Corpn., 
No. 1775a, anie. 


8923. Add. Annolfation :-— Refd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 








8929a. --——- Debtor expecting execution— Deed 
valid.|—BowEN tv. BraMipur (1833), 6 

+ & P. 140. 
8929b. Execution paid out by debtor— Money 


not recoverable by trustee.|-— BoYLE v. BLACcK- 
sTocK (1863), 8 L. T. 611. 


8938a. & sale of effects thereunder by trustees 
—Property protected— Although purchaser 
allowing debtor to retain possession.|— licon- 





ARD » Baker (1813), 1 M. & S. 2Bols 106 
in, R. OF. 
Annotation : Refd. Latimer ro Batson (18285), § BB AC. 


GHZ. 


PART XXIII. SECT. 6, SUB-SECT.1.— ct. may 


bet aside a 
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8933b. ——-- ——~— Although balance unsold 
remaining in debtor’s possession.]—Woop- 
ERMAN v. Barnpock (1819), 8 Taunt. 676; 
120 EK. R. 5173; sub nom. WoodHAM 0. 
HKALpocK, 3 Moore, C. P. 11. 
Annotations :~-Refd. Aldred v. Coustable (18 { 1, 31. T. 0.8. 
299 ; Hickman v. Coys (1838), 30. T. O. 8. 2703 Barker 
e. Furlong, [1891] 2 Ch. 172. 
8933c. —--—.]—-Held : from the date of the deed of 
assigninent the trustee was the legal owner 
of debtor's property, & the possession taken 
by him was effectual, so that there was no 
property of debtor which the sheriff could 
seize.— Norvir MAstern Ry. Co. vu. SPARK 
(1877), 87 1. T. Tt. 

9023. Add. Annofation :— Mentd. Kimber Coal Co. 
v. Stone & Rolfe, (1H2e8] A... 414. 

9026a. ——— Putting up property for sale.]-— 
Assignees of debtor’s property, in trust for 
the creditors, may put up a Jease for sale, to 
try whether it can be made beneficial, without 
rendering: themselves chargeable as eee 
of the Jease. CARTER 7 WARNE (1830), 4 
CG. & P. 19): Mood & M. 179, N. P. 


Cases 8788 -—9029. 








Annotations: Consd. How . Kennet (1835), 3 Ad. & Fl. 
659; Whiter Elunt (1870), L. Ro 6 idveh. 82. 
9029. Add. Annotation :—Mentd. Sun Bidg. Soc. 


composition, 





fi. —— Non-asaenting ereditars 
not “opposing. }— Ite Howr, [1921] 20 
oO. W. N. 244: 49 D. LL. KR. 45751 
C. B. I. 482.- CAN. 


8810 i. Reasanable sceurity pro- 
vided.) —In w& composition scheme, ft 
one of the creditors obtalns au ‘ad- 
vantage over the others the et. will 
serutuuse the seheme very closely. 
Where under a scheme all the creditors 
would receive more than 58 per cent. 
xX it was reasonable & provided for 
immediate payment of all but one ot 
the ereditom, but the creditor who 
financed the spcheme wonld be entitled 
fo be paid in full, the et. ratiticd the 
composition as the most advantageous 
that could be proposed. --2e GARDNER, 





Arp. Crore & Sons, Lip., [P2b) 19 
oO. W. N. 25; 59 PT. RR. 5553) 1 


C. B. R, 424. —-CAN. 


8811 i. Whether bound to refuse to 
approve Fraudulent conduct. |— The et. 
will approve of a compromise between 
debtor & his creditors which 1s In the 
bet interests of the creditors, even 
where debtor has obtained credit. by 
false & frandulent representations, 
where debtor by his discharge 18 not 
releved from Hability for tbe full 
elaim of a creditor fram whom he 
obtained credit by false & fraudulent 
representations, & he is sti] liable to 
resxecnution.— He CHMELNITRKY, yee J 

W. W. R114; 68 D. L. R. 492.-- 


PART XXIII. al 6, SUB-SECT. 1.— 


= eee 


$825 is. —-<-.) -Where the 
judge refused to sanction an arrange- 
ment on the ground that there was 
evidence of reckless, not to say dis- 
bonest, trading on debtor’s part for 
some years previously, & he adjudged 
debtor bkpt.:-—-Held: on the facts, 
there was no rufficient ground for 
overruling the wishes of the majority 
of the creditors accepting debtor's 
proposal for an arrangement, & the 
order of adjudication must be dix- 
charged. Principles which should 
guide the ct. in dealing w hig arrange- 
ments under Irish Bkpt. & Insolvent 
Act, 1857 (ce. 60), considcred.—-lie 
C., {1926} J. Tk. 11.—IR. 


PART XXIII. SECT. 6, SUB-SECT. 2. 


8848 iv. —-—.}+- In special cireum- 
atances under Bkpey. Rule, 68 (2), the 


although it} hax been ratified, & may 
older bhpt. to make another which 
will provide greater security for the 
creditors But where a composition 
has been ratified, & is a reasonable & 
fair attempt to pay ereditors as much 
as posuble, there can be no erounds 
for setting it aside ROSENTHAL &t. 
Horr a ae (1922), 67 D. LA RR. 628, 
244. VD. 120.- CAN. 


sm, a nee of information & undcr- 
raluation.| fed: the proponal wan not 
* reasonable & Proper, Re GASTON, 
[tN22) 25. 0. 179. IR. 


PART XXIII. SECT. 6, SUB-SECT. 5. 


8860 ii. } fe ON, No. 
S25 Ti, ante, TR. 
8865 i. ~ knhanuced value of 


assc(s.J— An offer of a composition was 
parsed by the requeate majority of 
ereditots, & confirmed by the et. 
Later, the property was pold for a 
price which considerably increased. the 
Qose's, An opposing creditor then 
apphed fer an order setting asido the 
arrangement: -Z7eld 2) aw composition 
passed bv the requisite majority of 
creditors & confirmed by the ct cannot 
be upset exeept for fraud. /’e Q., AN 
rae sea DEBION, {[1923) 2 4. Kh. 
. - 


PART XXIII. ee 8, SUB-SECT. 3. 


k (p 1090) 7, --  .J- Re Copot ra 
Four Co., La p- WLAVLE, [IMlof 2 
J. 1a. RR, O97 : o(. TE. R 622. CAN, 

sn. Judgmnent.J—Under an asaun- 


ment in trust for the benefit of croditora 
of all the assignor’s property the 
assignec is entitled 198 an assagninent 
of a bond which a purchaser under an 
agreeinent of sale with the assignor 
has enfered junto to protect the assignor 
against his (the purchaser’s default 
under the agreement, &, if before such 
assigninent of the bond the assdenor 
has obtained judgment on it, the trustee 
has a right to an assignment of the 
Judginent.—2te Limact vr. ALTON, 
INTERIOR TrRvestT Co. », ~~ 

(1925, 4D. L. RR. 695: (192571 W. W. 


R. 429s 34 Man. Ll. Rn. 650; 5. BT 
545. CAN. 

sO. femnd property Collection Act, 
R.SLN.S.. 19235 (ec. 232),] —ive POLson, 
TRI ie n. THOMPSON & } 
Lrp., (1926) 1 DD. Le. KR. 33035 5% | 
N.s. 2. 345.— CAN, 


: 223 i 


PART XXIII. gabe 8, SUB-SECT. 3. - 


$948 ii. - -| I’nviment into 
et. under a garnishee summons, wider 
Alberta practice, is not pavinent to the 
marnishiue ereditor under Bhpey. Act, 
bs. LI ft). soos to prevent a subsequent 
authorised oussigninent  faling  pre- 
ecdencee over the garnishment. - 
WrSIERN CANADA FLouUR MILES Co., 


Lib. ow Wantre BAKLRY, (1920) 1 
W. OW. OR. 828: 49 JD. L. lt. 621; 
Lc. BL a 390. CAN, 


PART XXIII. SECT. 9, SUB-SECT. 1. 


sp. To fir date of ercditors’ meet- 
mngs.| When oan authorised trustee 
takes over the estate of bhpt. as though 
he were sequestrator, he has authority 
fo fin the date ot the creditors’ meeting 
Non ay change the date where at os 
Ln pokdible to give proper notice, & any 
meeting held on a dato not so finally 
fixed by the trustee fs INewal. - 
Lit AIVRL A GAGNON rf Dn Laisiy 
(1922), 66 D. L. &. 264. CAN, 


sq. J'0 apply lo court Mor approval 
ofcompontion arranyeoment.| Tee SHAW 
bret oY DL. . 6193 LC. BB. Tt. 368. 


st. - For directions.) A trus- 
tee haa the right to apply to the et. 
for directions in connection with the 
adininistration of the cpy.ate, | atois 
not entitled, prior to an. auth orined 
assignment or recening order, to bimg 
Info et. persons Who may be ene 
tithed fo certain assets, in order to 
determine their legal rights.- —/te Ga n- 
LER Beorupry, (1924) 2D. T. Tt. b903 
540. 1. R. 2533 40. B. RR. 108 — CAN. 


sw. J'o attack chattel mortgage For 
non-compliance with Chathel Mortgage 
Act.)- Anauthorsed assignee or trustce 
In bkpey. can maintain an action to 
set aside ao transaction for want of 
compliance with the provisions of J5ills 
of Sale & Chattel Mtge. Act, even 
although the transaction was complete 
before Bkpeyv. Act came into foree.— 
HOULDING & CANADIAN CREDIT MiN'R 


TRUS' Assocn., rn., [1921] 2 
W.W. Tt. 8995 14 Sask. L. RR. 356.— 
CAN. 

8x. - ---—~.;- Fle HAMER, Fr p. 
RovaAL BANK OF CANADA, {1922} 1 
WOW. 1241; 66D. 1. R. 800; 15 
sark. L. RR. 165.—CAN. 


Cases 9029-——9576a. 


v. Western Suburban Bldg. Soc.. [1921] 2 
Ch. 83. 
9032a. 
8778a, ante. 
9074. Add. Annotalion: -Refd. Goldfarb v. Bart- 
lett & Kremer, [1920] 1 K. B 639. 
9094. Add. Annotation :-—-Refd. [ve Tice, 
Grunwaldt, (1920] 2 K. LB. 200. 
9109a. ----~.]--Re Ler, br pp. GRUNWALDT, 
No. 8778a, ante. | 
9181a. Assent by assignor of debt No{ sufficient 
assent.) PINDER ». Coqgu! (1566). 15 WLR, 22. 
9198a. ——-— --—.]—Re LEE, Lr p. GRUNWALDT. 
No. 8778a, ante. 
9198b. —--- ——.]—-HuppiersrieLp FINE Wor- 
STEDS, Lrp. v. Topp, No. 8782d, ante, 
Compare No. 797a, ante, & original volume, 
p. 160, No. 1498. 
9229a. -— — ——-.]—HIUppERSFIELD Fine Wor- 
STEEDS, Lirp. »o. Topp, No. S782d, ale | 
92538a. SN. J?. Choi er Phatsrow (1794). 1 Amst. 
202; 145 1. ROSE. 
Annotation: Apld. Batten ec Hughes (2829), 0 Bing 160. 
9276. Add. Annotation: -Mentd. Camillo Tank 
SS. Co. 0. Alexandria Hngincering Worhs | 
(1921), 88. 1. RR. IBA. 
9311a. Right to take proceedings under 1914 | 
(Deeds) Act, s. 23 —Claim to enforce right 
adverse to deed.| He Huis, No. S645a, ante. | 
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PART XXIII. aia a a4 SUB-SECT 2. 
- a ; 


8 (). 1133) i. 
of subsequent creditors.) 2h 
p9es,4 DL. Re. 2b. CAN. 


~-~ fsregards priory 
THOLN, 


9576a. 


PART XXIII. SECT. 12, SUB-SECT. 1. ; aguinst debtor :— //eld : 

9612 iii. -—--.J- Where conveyances 
mado by the assignee for the benefit 
of ereditors to pltfs. were made & | Ut 
accepted in satisfaction of pitts." daun | 179; 


Excusn anp Empirt Dies Su pPpLEMENT. 
9486. Add. Annotation :—Refd. Ke City ° 


Assee. (1925), 42 T. L. R. 45, 


& Roberts v. Knight (1926), 134 L. bo. 
Mentd. Re Cohen, La p. Trustee, [1924] 2: ,_ 
515; Me Hoyle, Bx p. Trustee, [1924] 3; .. 
C. BR. 22. 


j—Re Ler, Ea yp. GRUNWALDT, No. | 9543, Add. Annotations :—Refd. Re Drage, Pa; 
! 


9575. dd. Annotations :—Apld. Farey v. Coo). 


[1927] 2 K. B. 384. Refd. Boorne v. Wir! . ,. 
{1927} 1 Ch. 667. 


9576. .idd. Annotations :—-Apld. Farey v. Coojn:. 


[1927] 2 K. B. 384. Refd. Boorne v. Wick. :. 


11927] 1 Ch. 667. 


——.|—A debtor, who has assigned 1. 
business & goodwill to a trustee for {Ii 
benelit of creditors, is not precluded, in the 
ahsence of express stipulation to the con 
trary, frow soliciting the customers of the old 
business, notwithstanding that the deed ot 
assignment contains a covenant by him to 
ald tothe utmost of his power the realisatio1 
of the property assigned & the distribution 
of the proceeds (hereof amongst the credit ors 
In such a case debtor cannot be restrained 
trom canvassing the customers, nor can 2 
third person be restrained from instigating 
debtor to do so.—Farky v. COOPER, [1927| 
ZW. BB. 3884: 961. I. KB. 10463 37 1 7. 
7202 13 TS. I. Re S08, OL A. 





deft. wus 
thereby freed from liabulil y as surety.- 
UNION BANK OF CANADA BD. MAKEPEACH 
(1919), 14 O. L. Tk. 202; 15 O. WLN. 
16D. L. RR. 198.--CAN, 


10. 


13. 


14. 
14a. 


81. 


82. 


95. 


Vol. VI.—Cases 10—205. 


BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 


Part |.—lIn General. 


Add. Annotations :—Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. Mentd. McDonald v. 
Nash, [1924] A. O. 625. 

Add. Annotations :—-Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640; Sutters v. Briggs, [1922] 
1A.C.1. Mentd. Re Farrow’s Bank, [1923] 
1 Ch. 41. 

Add. Annotation :—Consd. He Swinburne, 
Sutton v. Featherley, [1926] Ch. 38. 

-}—A lady, in her last illness, 
gave a cheque for £700 to a person with 
whom she had lived for some time, & the 
cheque was duly presented but not honoured, 
owing to the signature being of a very shaky 
& doubtful character. The donor died before 
the cheque could be again presented :-— 
Held: the cheque not having been paid, 
there was no valid & effectual gift of the 
money tu the donec.—Re SWINBURNE, SUT- 











15. 


22. 


23. 


28. 
37. 


TON v. FEATHERLBY, [1926] 1 Ch. 38; 95 
L. yh Ch. 104; 184 L. T. 121 ; 70 Sol. Jo. 64, 
C. A. 

Add. Annotation :-—Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


Add. Annotation :—Mentd. Scott v. Barclays 
Bank, [1923] 2 KIX. B. 1. 

Add. Annotations :—Mentd. Ne Gooch, Aa p. 
Judd, [1921] 2 K. B. 593; McDonald v. 
Nash, [1924] A. C. 625. 

Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110 

Add. Annotations :—Refd. McDonald v. Nash, 
[1924] A. C. 625; Ouellette » Canadian 
Pacific Ry., [1925] A. C. 509. Mentd. Despatie 
v. Tremblay, [1821} 1 A. O. 702; Satouel 
v. Dumas, |1924] A. O. 481; Gilbert v. Gil- 
bert & Bougher (1927), 96 L. J. P. 137. 


Part Il.-—Requirements of Form. 


Add. Annotation :—Refd. London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

Add. Annotations :—-Consd. London & Mont- 
rose Shipbuilding & Kepairing Co. v. Barclays 
Bank (10925), 31 Com. Cas. 67. Mentd. Brown 
v. Swan (1921), 37 TI. L. R. 787; Sutters v. 
Briggs, [1922] 1] A. C. 1; e Farrow’s Bank, 
{1923} 1 Ch. 41 ; Underwood v. Bank of Liver- 
pool, Underwood v. Barclays Bank, [10924] 1 
K. B. 775; Importers Co. v. Westminster 
Bank, [1027] 2 K. B. 297. 

Add. Annotation :—Refd. McDonald v7. Nash; 
[1924] A. C. 625. 





| 


161. 


191. 


205. 


Add. Annolalions :-—Mentd. Ae Chesterman’s 
Trusts, Mott v. Browning, [1923] 2 Ch. 466 ; 
Uliendahl v. Pankhurst Wright (1923), 39 
T. I. HR. 628; Peyrac v. Wilkinson, [1924] 
2h. B. 166. 


Add. Arnolation :—-Refd. MoDonald v. Nash, 
{1924} A. C. 625. 


Add. Annotations :— Mentd. Despatie v. Trem- 
blay, [1921] 1 A. C. 702; McDonald v. Nash, 
[1924} A. C. 6253; Samuel v. Dumas, [1024] 
A. C. 431; Ouellette v. Cunadian Pacific 
Aty., [1925] A. ©. 560; Gilbert v. Gilbert & 
Bougher (1927), 9060 L. J.P. baz, 


PART I. SECT. 1. 


14 i. Revocable muandate—Ne- 
vuked by death.)—The authority of a 
bank to pay & cheygue ceases On notice 
of the druwer’s death.—OoRLEKY v. 
BRIGGS (ADMINISTRATOR OF DRURY 
ESTATE), [1920] 2 W. W. R. 1026; 
53 D. L. Rh. vul.—CAN, 


14 ii. S. P. KENDRICK v. DOMINION 
BaNnK & Bownas (1920), 47 GO. L. R. 
372; 18 UO. W. N. 138.—CAN. 


; _~7Its nature & negotia- 
bility discussed.— CHAMPAKLAL GOPAL- 
DAS v. RESHRICHAND NAGANMAL (1925), 
1. L. kh, 50 Bom. 7160.— IND. 


PART Il. SECT. 1, SUB-SECT. 1. 


sa. Note made by marrved woman— 
Ioffect of restraint upon anticipation. } — 

here a promissory note was made 
by a marned woman: —~ Held: tho 
Ppropniussory note was in fact, as well 
as in form, ea valid unconditional 
promise on tho part of the maker to 
pay @ sum certain in money. Effect 
of Marricd Women’s Proporty Act, 
KK. S. U., 1914 (c. 149), es. 4 (2), 5 (2), 
discussed. — ANDERSON tt. MCLAREN, 
[1924)4 D. L. R. 1076; 560. L. R 
26.-—CAN. 





ri..-— eo} ~—AN Inetrugment fps 
not &@ negotiable promissory note where 
there 16 not an unconditional promise, 
as required by Bills of lixchange Act, 
8. 176.—J/te MITCHELL & UNION BANK 
OF CANADA, (1923) 4 D. L. Lk. 11e2, 
52 O. lL. KR. 523, reveg. sub num. Lic 
STEVENS & MITCHELL, 21 O. W. N. 
331.—CAN. 

r fi. - - - —----.)—Where a cheque 
wan drawn & given under 4ho con- 
dition that it was not to becoince 
effective unless o joan ‘var wranted by 
acertain bank :—Jleld : the cheque could 
not be detached from the condition, &, 
the condition not having been fulfilled, 
the cheque could not be recovered on. 
—JONES 2. THOMAS K NORMAN (1922), 
609 D. L. Tt. 191.--CAN. 


PART II. SECT. 1, SUB-SECT. 2. 


Alleged maker denyiiry 
signalure.jJ-—Where au expert on hand- 
writing suid deft ’s signatures wero 
gepuince. but the judge held, after seeing 
onlargementse of them, that they wore 
padre :—Held: the absence of any 
evidence by pitf., & the uncertain 
nature of the other cvidence ‘ustified 
the Judge in dismissing the action.— 
EasSTERN TOWNBHIPS INVESTMENTS Co. 
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e 


t MOLENNAN (1919), 20 B.C. R. I. - 
CAN. 


PART II. SECT. 1, SUB-SECT. 3. 

eb. ** Sizty days afler sight"’~ Sum 
certain unth trtercat for indefirite period. | 

-Held: the document was not a bill 
of exchange.-— KONSENHAIN & Cu. v. 
COMMONWLALTH BANK OF AUSTRALIA, 
bees V.L. R787; 31 CL. RR. d6.— 


so. Cheque payable tu“ Ministre de la 
Vourve "--No tune for payment stated.) 
—An instrument in the form of a 
cheque drawn upon B. by A. payublo 
to the order of the * Ministre do le 
Voirle " :—~Hald: not) “ payable on 
demand ” & not a * cheque ” within 
Bills of Eachunge Act, 5. 165.—LEDUO 
v. LA BANQUL JD’HOCHELAGA, [1926] 1 
DL. KR. 4335 [1926) & Cc. nR. 16.— 
CAN. 


PART II. SECT. 1, SUB-SECT. 4. 

k (p. 25) i. —-- - —-- ---— Al stated 
rate for uneertain tune.j\—Held: the 
document was nota bill of exchange. 

Rosknpain & Co. v. COMMON- 
WEALTH BANK OF AUBTRALIA, [1922] 
V. bn RR. 787; 31-0 TL. R. 46. 
AUS. 


—es 


15 


Cases 208 —545. [NGLISE v NG? vii ad 

208. Add. Arnnolation ‘—Apld. 
(1924), 40 7. L. R. 741. 

wpo was a Pole 


jJ—PItt.. 
é& could not read Enylish unless st was printed, 


bought goods from one uA. Colon, & certaio 
cheques were made out me favour of “UA. 
Cohen” by a clerk uw the ciployment of 
pltf. & were signed by pitt. Phe cork after: 
wards forged the maine of the payee by 
inserting °° S” before § A. Cohen * & forged 
the indorsement & vot the cheques cashed by 
deft., who obtained payment for the cheques 
on presentation. In an action for money 
received by deft. to the use of pltf.:—Held: 
as the cheques were, before signature, made 
out to a real creditor & not to a fictitious 
person pltf. was entitled to recover.— GOLD- 
MAN vw. Cox (1924), 40 T. L. Ik. 744; 69 
Sol. Jo. 10, C. A. 

Add. Annotations :-—Retd. Robiuson v. Marsh, 
[1921] 2 kK. B. 640 ; McDonald v. Nash, [1924 | 
A. C. 625. 

Add. Annotations :—Consd. london & Mont- 


crodman oe Cor 





ene 


209a. 





216. 


241. 


Digest SUPPLEMENT. 


rose Shipbuilding & Repairing Oo. v. 2 , 
Bank (1925), 31 Com. Cag. 67, 4 
Brown v. Swan (1921), 837 kT. L. b an 
Sutters « Briggs, [1922] 1 A. G. ] Ie 
Tarrow's Bank, [1923] 1 Ch. 41; Under 
i Bank of Liverpool, Underwood v. Ba; Ve 
Bank, {1924 ] 1 Kk. B. 775; Importers t : 

Westminster Bank, [1927] 2 K. B. 297. 


Add. Annotation :-—Mentd. Underwous.,, ; 
Bank of Liverpool, Underwood v. Bare 
Bank. [1924] 1 K. B. 778. ; 
Add. Annotation :—Mentd. Allen v. BR: ,aj 
Bank of Canada (1925), 41 T. L. R. 625. 
Add. Annotation :—Mentd. Allen vw. ku a 
Bank of Canada (1925), 41 T. L. R. 625. 
295a. Statement of sum borrowed & receive: 
‘* Which I promise never to repay.’"]—J/:./: 
pltf. was well entitled upon the lending «on 
one side, & the borrowing on the other, 21:11 - 
withstanding the words in the conclusion \t 
the note.—ANON. (circa 1716), cited m 
2 Atk. at p.32; 26 E. R. 416, N. P. 
Annotation :—Refd. Simpson v. Vaughan (1789), 2 Atk. ii. 


242. 


275. 
292. 


ee were oe eee 


° Part Ill._—Classification of Instruments. 


341. Add. Annotations :—Refd. Sutters v. Briggs, | 347. Add. Annotation :-—Mentd. 


[1922] 1 A. CO. 1. Mentd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 


MeDonald vv. 
Nash, [1924] A. C. 625. 


368. Add. Annotation :—Moentd. Jones v. Waring 
& Gillow, [1926] A. O. 670. 


Part IV.—Date of Instrument. 
883. Add. Annotation :—Mentd. Maskell v. Hill, [1921] 8 K. B. 157. 


Part V.—Computation of Time of Payment. 


immediately to become payable, the use of 
the word ‘‘ punctually ’’ does not deprive the 
maker of the note of the three days of grace 
allowed by 1882 Act, s. 14, “in every case 
not otherwise 


422. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


(1a. —— —— —— ——.] — Where a promis- 





sory ate repayable Ee depicts where the bill itself does 
& any instalmen ould no pai rovide.’’—ScCHAVERIEN v. 
“‘ punctually ”’ the whole of the balance is it. L. R. 366. Har ene yee 


Part ViI.—Acceptance. 


505. Add. Annotation :—Mentd. Baines v. Nationa] 


468. Add. Annotations :—Refd. Re Gooch, Ez p:p. 
Provincial Bank (1927), 96 L. J. K. B. 801. 


Judd, [1921] 2 K. B. 593; McDonald vt. 
Nash, [1924] A. C. 6265. 
McDonald ee 





545. Add. Annotation :—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


re 


490. Add. Annotation :-—Mentd. 
Nash, [1024] A. OC. 625. 


ee et ee 





—s SECT. 2. "1 gAN, when applied to a bill on demand 
ad Pp ts ngs ) Held : = I. SECT. 3, SUB-SECT. 1 meant Pw U Wan desea = Won 
‘ ; CCLES : PART Vv ® Ss. . ry e ° wr ba 
on. e. 
Be ae Soe Lok 11923] se. Indoreement “ accept on ye palal oe (1921) N. 2 L. R. 
Ee 1108. 62 -U. L. R. 188.— | arrival of goods."}—Held: the words —N 
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555. 
565. 


Vol. VI. -Bills of Exchange. 


Cases §55—'787. 


Part Vil.—Inchoate Instruments. 


Add. A:notation :—Consd. McDonald v. Nash, 
[1924] A. C. 625. 

Add. Annotations :—Consd. McDonald  v. 
Nash, [1924] A. C. 625. Refd. Lickbarrow 
vy. Mason (1793), 6 East, 20, n. 


§67a. ——-.|—_Re Goocn, Ea p. Jupp, No. 209ba, 


post. 


567b. ——.]—McDONALD (GERALD) & Co. v. NASH 


§77a. 


584. 


587. 


»y No. 








-|—Where a bill of exchange on 
duly stamped paper is presented for signature 
to the acceptor by the drawer, & the former 
signs at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange & negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled in when presented to tho 
drawer for signature.—-DUNN (M.), LD. v. 
JEFFERSON (1925), 69 Sol. Jo. 695, 725. 


Add. Annotation :—Refd. Guildford Trust v. 
Goss (1927), 186 L. T. 725. 


Add. Annotation :—Dbtd. Jones v. Waring & 
Gillow, [1026] A. O. 670. 


588a. ——— Particular purpose—Fraudulent use for 


635. 


another purpose.] -A cheque was signed 
in blank by one of the partners in a syndi- 
cate, in the belief that the stamp of the syndi- 
cate would be subsequently aftixed & the 
cheque used for the ordmary business of the 
syndicate. It was made payable to another 
partner, & was indorsed by a third partner, 
who believed the same as the drawer, as well 
as by the payee. The payee, in fraud of the 
other two partners, did not affix the stamp 
of the syndicate & used the cheque for the 
purpose of raising a loan from money-lenders, 
for which he gave a promissory note binding 
him to repay an agreed sum by monthly 
instalments. When one of the instalments 
fell due, the cheque was tendered in payment 
& was dishonoured upon presentation, & 
the money-lenders then sued the drawer & 
the indorser:—Held;: the drawer & in- 
dorser were liable on the cheque, as there had 
been nothing to put pltfs. on inquiry whether 
e fraud was being geek fae ita by the payee, 
& as both defts., when signing the document, 
had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow.— 
GUILDFORD Trust, Lrp. v. Goss (1927), 136 
L. T. 725; 48 'T. L. R. 167. 


Part VIII.—Delivery. 


585. Add. Annotation :—Refd. McDonald v. Nash, 


(1024] A. O. 625. 

Add. Annotation :—Mentd. Marbé v. George 

aes (Daly’s Theatre) (1927), 96 L. J. 
. B. 980. 


689. Add. Annotations :—Mentd. Re Chestermnan’s 


687. 


Trusts, Mott v. Browning, [19238] 2 Ch. 466; 


Uliendahl v. Pankhurst bits (1923), 39 
een ae Peyrae v. Wilkinson, [1924] 


643. Add. Annotation :—Expld & Distd. Jones v. 


Waring & Gillow, [1926] A. O. 670. 


663. Add. Annotation: — Mentd. Saunders uv. 


Young’s Brewery (1925), 42 T. L. BR. 136. 


Part IX.—Capacity and Authority of Parties. 


Add. Annotation :—Refd. Kreditbank Cassel 
G.m.b. H. v. Schenkers, [1926] 2 K. B. 450. 


692. Add. Annotation :-—Mentd. Rye v. Purcell, 


716. 


[1926] 1 K. B. 446. 
Add. Annotation :—Mentd. Brocklebank v. R., 


of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775. 


1384. Add. Annotations :—Distd. Goldman v. Cox 


(1924), 40 T. lL. RR. 744. Refd. Jones v. 
Waring & Gillow, [1026] A. C. 670. 


[1925] 1 K. B. 62. 


722. Add. Annolation :—-Refd. Underwood v. Bank 


PART VII. SECT. 1. 


566 vi. & place of payment. }— 
Where instead of handing over a nota, 
appit.’s solr. filed in a place for pay- 
ment, & discounted it with resp. & 
kept the money, & roap. filled in hisown 
naine as payee, & the note was not paid 
at maturity & no notice of dishonour 
was given to applit. :—Held: the solr. 
had no authority to ep leary the note, 
& resp. had no authority to fill in his 
name as payee, & he could not recover 
from ap t.—KNusT v. ABBOT, [1923] 
N. Z. e R. 1072.—N.Z. 


PART VIII. SECT. 4, SUB-SECT. 1.—A 
611 viii. ——~.}—Oral evidence is not 
admissible to show an agreement con- 





737. Add. Annotation :— Refd. Jones v. Waring & 


temporaneous with the making of a 
note that the hability of tbe muker Is 
contingent on the happening of some 
event.—RUTUENIAN FB arnaichs NWLeE- 
VATOR Co. v. GNIAZDOSKI, [1022] 3 
W. W. R19; 68 D. OL. BR. 6563 3 
Man. L. R. 322.~-CAN. 


628 i. Until death of makecr.}-— 
BONHAM v. BONHAM (1920), 48 O. L. R. 
434; 57 D. L. lt. 459; 19 O. W.N. 
268.—CAN. 








@37 iv. -}—Evidence of alleged 
conditions attached to the payment of 
& promissory note, e.g. payment out of 
® particular fund, is not admiw ible, as 
it would vary the terms of the written 
document.—GUGGISBERG v. WERER, 


227 


65D L. ih. 284; 
CAN. 


Gillow, [1926] A. ©. 670. 


(1024) 1 Db. L. R. 33535 1 W. Ww. 1 
137 , 18 Sask. L. it. 6.—CAN. 

638 i. Lacluding liability if guvods 
rejected.J—An action by payee against 
the muker of w promissory uote given 
for the price of gouds was dismissed, 
on the ground that deft. bad exercised 
as under a eapripoary Hever oral 
agreement he wae eutitied to do, the 
right of rejecting & returning the 
op et enn MANUFACTURING 
XO. v. StTepa, (1922) 1 W. W. RH. B14; 
17 Alta. L. R. 898.—— 


PART IX. SECT. 2. 


t (p. 96) 1. —-——.}—Pornr v. Fraser, 
11923} 8 we W. RTE AN = 


ENGLISH AND EmpirE DicEst SUPPLEMENT. 


26 (2), the construction that it was the 
porsonal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defts.’ signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
‘‘ directors ’’ must be treated as a word of 
description only & not as excluding their 
liability; (3) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 


Cases 738—826, 


788. Add. Annotation :—Mentd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 
746. Add. Annotations :—Consd. Goldman v. Cox 
(1924), 40 T. L. R. 428. Retd. Underwood 
v. Bank of ae ool, Underwood v. Barclays 
Bank, [1924] ] _B. 775; Australian Bank 
of Commerce v. Perel, [1926) A. C. 737; Jones 
v. Waring & Gillow, (1 926] A. C. 670. 
755. Add. Annotation :—Consd. Underwood v. 


Bank of Liverpool, Underwood v. Barclays 
Bank, (1924] 1 K. B. 775. 


167. Add. Annotations :—Refd. Underwood v. Bank 


of Liverpool, Underwood v. Barclays Bank, 


which passed between the parties on the 
subject of the indorsement, from which it 
was to be inferred that defts. by indorsing 
intended to guarantee the payment of the 


[1924] 1 K. B. 775; Liggett ee v. a é ~ 
Barclays Bank, (1021) 187 L. 443 Lae TEA Le ae ae 
- pester ” added after signa- 624; 41 T. L. R. 631, ©. A. . 
tures—Acceptance by company—Drawer re- ee: 

quiring indorsement by directors.] — A bill of Annotation: aa Ae a Gonsd. Kettle v. Dunster & Wakefield 
exchange addressed to a limited co. was | 
accepted in the tollowing form: ‘' Accepted | 763b. 








763a. 





—— ‘* Receiver ’’ added after signa- 


payable at the W. Bank—A.B. & C.D., 


ture.]—PIitt., 


who had been appointed re- 


directors— Fushions Fair ixhibition, Ltd. » 
The drawer when sending the bill to the co. 
for acceptance stated in his letter that as a 
condition of his doing the work for which the 
bill was drawn he should require it} to be 
indorsed by the directors as well as accepted 
by the co. Accordingly the same two 
directors signed the bill also on the back, 

Fashions Fuir Exhibition, Ltd. A.B. & 
C.D., directors,” & one of them when return- 
ing the accepted bill drew attention in his 
letter to the fact that it was ‘' duly indorsed 
by two directors of the co. as requested by 


ceiver on behalf of the debenture-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by ‘‘ R., Receiver, 
I. Ltd.” as drawer. They had been accepted 
in respect of goods supplied by the co, to 
defts., & pltf. had stated that it must be 
‘clearly understood that 1 am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves ”’ :— 
Held: (1) the above were not “ surrounding 
circumstances ’’ from which the intention of 
the parties could be inferred, & such intention 
must be gathered trom the terms of the docu- 


you.”” In an action against A.B. & C.D. inent alone ; (2) the words ‘“‘ Receiver, F. Ltd.”’ 
as indorsers of the bill:—Held: (1) they were words of description only, & the bills did 
were personally liable, upon the ground that not purport to have been drawn on behalf of 
if the iudorsement was to be treated as that the co.; (3) pltf. was entitled to recover 
of the co. it gave no greater validity to the against defts. upon the bills. — KETTLE v. 
bill than was already contained in the DUNSTER & WAKEFIELD (1927), 43 T. L. BR. 
acceptance, & therefore under 1882 Act, 770. 


— 


Part X.—Consideration. 


772. Add. Annotation :—As to (1) Refd. Jones v. | 808. Add. Annotations :~-Distd. Burrell v. Leven 
Waring & Gillow, [1926] A. ©. 670. (1926), 42 T. L. R. 407; Richardson v. Mon- 
crieffe (1926), 43 T. Li. R. 32. Refd. Robinson 


7173. A Annotations :-—Refd. Robinson v. Marsh, 
{1021} 2K. B. O40; Sutters v, Brigas, [1022] EOP cts pn aa cea ae poo apr eci k 
1 A.(.13 He Farrow’s Bank, [1928)1 Ch. 41. riggs, [1922] 1 A. C. entd. Jetirey v. 
Bainford, [1921] 2 K. B. 35] ; hearer ce 


786. Add. Amnolation :—Mentd. Allen v. Royal | Union Bank of Manchester, [lez }2K 
Bank of Canada (1925), 41 T. L. KR. 625. 153. 


801. Add. Annotation :—Retd. Sutters v. Briggs, 826. Add. Annotation :-—Mentd. Fettes v. Robert- 
[1922} 1 ALC. I. son (1921), 37 'T. L. h. 581. 


PART IX. SECT. 5. 


** President ' 

_f bf ‘adited after mynatures.J—Held : 
the Sndiv ndual defts. were porronally 
liablo on the note - LocaKka wv. Rerun- 
NIAN FARMERS’ CO-OPERATIVE Co., 


the notes & tho signers signed | on eat were porsonally liable.—LBREBNER t. 
two lines & added the words “ Pres HENDBRSON, (1925) 8S. C. 643.—SCOT. 


& “* Seoy.” after their s 
PART X. SECT. 1, SUB-SECT. 3. 


wore in fact the President 
peeked co. oid aed Seas the ROE -Tivte ‘ Gute 
{ | ue es wore made by the co.—ScCHAFFER ‘orbearance tu eue—Sur 
Lrop., (1922) 2 WwW. W. i" cOe 68 TuBBY, SMITH & Co., al tb + fied) Held : the giving of a note to.avoid cult 
D. L. kt. 635; 32 Man. L. R. 187.— 1 D. L. BR. 468; 1 WW. W. contituted deft. a principal debtor, & 
OAN. CAN. his equities as a surety were gone.— 
768 vb. ——- —-- “Pres.” 763 vo. —— “ Director” a ALLIANCE Trust Co. vt. JOHNSON, 
es Secu: 1 added ee syne anes Ls Secretary” added after signatures. , (1920) 2 W. W. 7. 800; 15 Alta. L. R. 
Whether t those eiqning romias promussory note was granted in the fol 479 CAN. 
noto aignod it. a9 officials of a imitod ¢ aid owlng terms: “ Four ays after dato 
or as Hee iduels, is a question of intent, wo promiso to pay. . 
& tho intent must be gathored from {K. F.] Sooretar 
the face of the document itself, &  Kmpire Ltd.” be body of the note sf. gre of unr cveeen by quit- 
where, on a scries of notes madu & the words appended to the signatures claim oN MORNEA RNEAULT 
same pers On at ono time, had all been written by the same per- as ie B R. R200: 66 DL. R 
rubber stamp containing the name ot son, not one of the signatories, before 


the co. & two lines was impressed on | signature :—Held : the two signatorics 





atures __ 
secretary 





———a 


PART X. SECT. 1, SUB-SECT. 5. 


835. Add. Annotation :—Mentd. Holt v. Markham 
(1922), 128 L. T. 719. 


837. Add. Annotation :—Refd. Sutters v. Briggs, 
(1922]1 A. C. 1. 
868. Add. Annotation :—Consd. Jones v. Waring & 


Gillow, [1926] A. C. 670. 


Add. Annotation :—Refd. Allen ». Royal 
Bank of Canada (1925), 41 ‘I’. L. It. 625. 


Under 1882 Act, s. 21 (2'—Payee.|— 
The original payee of a cheque is not a 
** holder in due course ’ within the above sect. 
— JONES (R. E.), Lrp. v. Wantna & 


895. 


896a. 





Lrp., [1926] A. (. 670; 95 1. J. K. B. aie. 
1385 L. 7T. 648: 12 T. 1. R. 6445 70 Sol. Jo 
7583; 32 Com. Cas. 8, TT. J.. 


897. Add. Annotation : —Apprvd. Jones v 
& Gillow, [1926] A. C. 670. 

Add. Annotation :— Refd. Jones v. Waring & 
Giillow, [1926] A. C. 670. 

Add. Annotation :—Consd. Sutters v. Briggs, 
[1922] 1 A. (. 1 
Add. Annotations : 
i922] 1 A. C1. 


. Waring 
899. 
901. 





902 Consd. Sutters v. Briggs, 


Retd. Brown vv. Swan 


(1921), 37 'T. LR. 7873 Robinson v. Marsh, 
{1921} 2 Kk. B. 640. Mentd. Jeftrey v. Bam- 
ford, [1921] 2 K. B. 3513 Maskell 7. Till, 
[1921] 38 K. B. 157; Cohen ev. Hall, [1922 


2K. 2B. 373 Ford « Blarton, Ford v. Sauber 
(1922), 38 T. T.. R. S01; Scranton’s Trustee 
a Pearse, [1922] 2 Ch. 87. 


Add. Annotation : —-Mentd. Faleon v. Famous 
Players Film Co. (1925), 42 VT. L. Tk. 91. 
Add. Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. RK. 378. 


Add. Annotation :—Refd. Sutters ~. 
[1922] 1 A.C. 1. 

Add. Annotations :— Distd. Soc. Anon. des 
Grands Etablissements de Touquet VParis- 
Plage v. Baumgart (1927), 96 T.. J. WK. 8. 759. 
Mentd. Aksionairnoye Obschestwo <A. M. 


922. 
935. 
942. Briggs, 
943. 


PART X. SECT. 2. 


844 ee ——.]}——-CANADIAN Bank or which pitt. had duc notice. 
he Nr v. COLWBLL (1923), 56 found the truck was a 19] 3 mode) but 
N.S. R. 347. --CAN. continued to uso it. 


an action for canccllation of the noter: 
were holders of the 
notes iu due course & had discharged 
any onus for the fraudwent comduct 
of which thay had no notice 
Mc GR GOR, 
THowas, Lip. (1922), 31 B.C. R. 306. 
—CA 


PART X. SECT. 8 ~ Heli: defts. 


855 i. Liabihty ef arcommodating 
otal Ae NA entitled to notice of drs- 
nour Pare Co. wv JORDAN, 
a 1 W. W. R. 1280; 63 DOL OR 
694.—CAN. 


of G. 
FRASER @. 








Vol. VI.—Bills of Exchange. 


| 


to dofts. for valuable considcration, of 


Cases 835—1096. 


Luther v. Sagor, [1921] 3 K. B. 5632 ; Robin- 
son v. Marsh, {1921] 2 K. B. 640. 





945. Add. Annotation :—Refd. Maskell v. Hill, 
[1921) 8 K.-B. 157. 

946a. FEr- 
rows (1717), 2 Wq. Cas. Abr. 160; 5 Vin. 
Abr. 408, pl. 20; 22 1. R. 136, LC. 

959. Add. Annotation :-—Mentd. Maskell +. Hill, 


[1921] 3 KK. B. 157. 


Add. Annotations :—Refd. Robinson v. Marsh, 
{1921])2 K. B. 610; Sutters v. Briggs, [1922] 


960. 


1 A. C. 1. Mentd. Maskell «. Lill, [1921] 
3 ik. B. 157. 

964. fdd. <Arnofafion: -Apld. Greenberg — v. 
Cooperstein, [1926] Ch. 657. 

971. Add. ae > -Reid. Sutters v. Briggs, 
[1922] | A. C. 

995. Add. peers :-—Consd. Jones vr. Waring 
A Gillow, [1926] A. C. 670. 

1087. Annotations > —Delete “ Barwick v. S. E. 


( Ry. Cos., [1920] 2 K. B. 8873; Bombay & 
Persia Steam Navigation Co. 7. Maclay, 
[1920] 3 K. B. 4023; Markwald v. A.-G, 
[1920} 1 Ch. 34." 

Add. Annotations: Refd. Maclaine v. Kecott 
(1924), 182 TL. 'T. 173. Mentd. Buerger v. 
New York Life Assee, (1927), 96 1. J. K. B. 
930; Jaeger v. Jaeger Co. (1927), 12 R. P. 
437; Sassoon v. International Banking Corpn., 
Fl927) ALC. 711. 

1038. Add. Annotation : -Mentd. French Marine 
v. Compagnie Napolitaine d’Kelairage et de 
Chauffage par le Gaz, [1921] 2 A. O. 494. 

1052. Add. Annotation : —Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

1054. Add. Annolation: Refd. Jones vr. 
& Guillow, [1926] A. C. 670. 

1093. Add. Annotation: Retd. Allen v. Royal 
Bank of Canada (1925), 41 T. Ta. R. 625. 
1096. Add. Annolalion : -Mentd. ht. v. Jenkins, 
K.v. Evans-Jones (1028), 87 J. P. 115. 


Waring 


PART X. SECT. 8, SUB-SECT. 2 

10401i.  - -—.J- The 
maker of a post dated cheque the cou- 
sideration for which bas failed & pa 
ment of which he has stopped, is Hable 
thereon to a bank which In good faith 
& without knowledge of the facts 
has before its date reeeived it: by Iin- 
dorsement from the payee & given 
credit’ therefor to the pavee.— UNION 
ee Or CANADA VY, TAT TURAALL, 
[1920] 2 W. W. RR. 497; 52D. LR 


Later pitf. 


He then bhought 


JOHNRION & 


913 iv. —_ BANK O1 407 ; 1% Alta. L. R. 350 —CAN, 
a ct AUSTRALANIA t, Curtis, [1927] N. 2%. 

896 iv. -——- -J-- UNION BANK | J, ft. 247.- N.Z. PART X. SECT. 9, SUB-SECT. 1. 
OF CANADA v ANTONIOU, (1921) 1 1059 xv. - -.J}—Where notes were 
WwW. W. RR. 6195 56 D. L. R. 3383 61 parr x. SECT. 6, SUB-SECT. 2. A. nullities for fraud, & the signer was not. 
S.C. R. 253.—CAN. : estopped by any negligence on ber 

896 Vv. ——.]— WICKER. m. Read now “* 946a i. art; Held the third party, al- 
MortTiver, 11922] 2 W. W. R725; hough @ holder in due course, had no 
15 Sask. L. Ht. 4%6 --CAN. PART X. SECT. 7. right to recover from her. DUNSTRA 

897 vi. —— —— .]~Guyxe, Lrp 993 v. — —— Assymment by  Y- KESTEVEN, (1922) N. Z. L. Re 1032, 
ee. Babe cane L. KR. 377, 51° vendor of rights under Rabi tu third ~—N.Z. 

. . party — Property wn goods never pasnng 

——~ ——.}—MaAaRAHALL v2 to) purchiser.j\—MONTICFLIO — STATIS PART X. SECT. 10, SUB-SECT. 1. 


897 v 
eeena 11924] 1D. L. R. 888.—CAN. 

907 i. ‘‘ Complete & regular on face 
of it *'—-Inatrument signed in blank. }— 
A party who knows that a note bas 
been signed in blank & negotiated to 
him before pee. filled out is not a 
holder in due course.—Sav v. 
TREMBLAY (1922), Q. R. 34 x 3. 458. 
—CAN 


918 fii. ——,J—Pitf. purchased 
a ate model motor-truck from G. A 
ayment was made on account & 
prombenory notes given for the balance. 
the agreement & 


542.- CAN. 


ge apres 


ENCCE. 





ear 
ar ip N, [1921] } 


notes 


BANK 1. KI LLORAN, [1920] 3 W. W. Rh. 


PART X. SECT. 8, SUB-SECT 1. 


Verbal agreement that note 
to be operative only on happenriig of 
event.J—DENNIB vw. IvEY & 
Boyce, (1920) 3 W. W. R. 744.— CAN. 


sil, —-— Note Ab had to show ue 


. W. R. £3.— CAN 


——.J—K ur ». JOUAN, [1925] 
3 D. ME R. 105.—-CAN. 


1093 i. Add “ varied, {1917 1 W. W. 
R. 1177." 


PART X. coer SUB-SECT. 2.— 


(a). 

1006 ix. ——- -]—Fraud is no 
defence where an ection on a note is 
brought by a holder in due course, It 
morcly shifts the burden to pltf. to show 
that be took the note before maturity, in 
good faith, for value & with no notice 
of the fraud.— CANADIAN BANK OF 
COMMERCE v. PEEBLES, [1924] 1 D. I. 
R. 225.—CAN. ¥ 





maker.}-—-HAay v. 


999 


Cases 1123—1334. 


1128. Add. Annotation :—Mentd. Maskell v. 


(1921] 3 K. B. 167. 


ENGLISH AND Empire Digest SUPPLEMENT. 
Hill, | 11382. Add. Annotation :—Refd. Robinson v. Marsh, 


[1921] 2 K. B. 640. 


Part XI.—-Negotiation and Transfer. 


1161. Add. Annotations :—Refd. Sutters v. Briggs, | 
Mentd. The Joannis Vatis 


[1922] 1 A. C. 1. 
(1921), 91 lL. J. P. 182. 


1168. Add. Annotation :—Refd. McDonald v. Nash, 


[1924] A. C. 625. 


1178. Add. Annolation :—Refd. Sutters v. Briggs, 


{1922} 1 A. C. 1. 


1190. Add. Annotation :——Refd. Robinson v. Marsh, 


{1921]2 K. B. 640. 
1196. Add. Annotution : 


GUY. 


1248. Add. Annotations :- -Consd. Re Gooch, Fz p. 
Refd. McDonald 


Judd, [1921] 2 kK. B. 593. 
v. Nash, (1924] A. C. 625. 


1250. Add. Annotations :—Apld. I?e Gooch, Fz p. 


PART XI. SECT. 4. 


gD. 185) i. -——.}-—To be the 
holder of oa promiseory note & entitled 
to suc on it in his own namo, pitf. 
must be olther tho payee or the 
indorseo in possession of the note. - 
BARNEY v. LAUZON, {1923} 2 W. W R. 
19.—-CAN. 

m (p. 188) 4. -—-~—-- -- Assign- 
ment to evade counterclaim.) -Deft 
made a note in favour of C., who Tort 
it, C. made an arsigninent of it to J. 
in order that J. might bring an action 
thereon & ro provent deft. bringing a 
counterclaim against C Just before 
trial the note was found & fnudorsed 
to J.:-—Meld + C. must be Joined as pitf., 
& doft. alowed to bring in his countor- 
claim.—Joantes & Cotguugun ev. FIncn 
(1922), 66 D. L. H. 822.— CAN. 





m(p. 188) if. —— - —~— IJndoree- 
ment in conmderation of adrancea - 
Advances repaid.) - Weld: ani action 


might be brought oithor in the name of 
the Indorser o1 holder.—CLow tr. DOULL, 
(1920) 1 W. W. 2t. 1060.- CAN. 


m (p. 188) iH. -—— * On account 
of” payce.) —An indorsenent was nat 
atruck out & action was bronght on the 
note in the name of the payee. At the 
trial the Judge allowed pltf. to amend 
by adding the indorsce as co-pitf., deft. 
having objected that pltf., had no right 
of action; & Judgment was given 
for the inflorsec, but costs were given 
deft. against the payeo, the original 

itf. Deft. appealed on the grounds 

at no amnnondment should have been 
allowed, & pltf. was uot entitled to 
Judgment. Appenl dismissed.—J ack - 
SON MACITINEsS, LTD. ¢. MICHALUCK, 
{1922) 2 W. W. RR. 5783 67 D. L. Rk. 





d (p. 189) i.—DPayee of cheque.}— 
a walt 1XON, [19233| N 4. L. R. 


PART XI. SEOT. 9. 


ei. —— Sank selling asats to 
another bank.|—Where one bank sells 
ite aascta to another bank under Bank 
Act, a8. 99 to L111, & the sment for 
sale has been approved by the Governar 
in Counoll, the purchasing bank may 
sue in ita own name In peapeet of a 
promissory note, part of the asecta 
acquired, nope it hevanding that the 
note has not been indorsed by the 


ala to (2) Consd. Repub- 
lica de (tuatemala v. Nunez, [1927] 1 K. 3. 


14312. Add. 


Judd, [1921] 2 K. B. 593. 
v. Nash, [1924] A. ©. 625. 

1306. Add. Annotation :—Refd. 
Ex np. Salaman, [1926] Ch. 167. 

Annotation :—Consd. Importers Co. 
v. Westminster Bank, [1927] 1 K. B. 869. 
1818. Add. Annotation :—Refd. Sutters v. Briggs, 

(1922J1 A.C. 1. 


| 1819. Add. Annofation :—Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 


Apprvd. McDonald 
Re Wethered, 


1824. Add. Annotations :—Refd. Sutters v. Briggs, 


[1922] 1 A. GC. 1. 
(1921), 91 L. J. P. 182. 


Mentd. The Joannis Vatis 


1334. Add. Annotation :—Consd. McDonald v. 


Relling bank as required by Bills of 
HNachange Act.— BANK OT MONTREAL 
vw. Irvinig & Frinarrin, [1924] 3 


D.L. R. 752; 2 W. W. R.1047.—CAN. 


PART XI. SECT. 15, SUB-SECT. 1. 


sg. ‘indorsed written opposite 
aiynature.} Ao promissory note was 
signed by W. & M. on the face of the 
note & opposite M.’s signature the 
word “ indorsed * wus written by a 
salesman in the service of pitf. co., to 
which the note was made payable :— 
Held: M. did not sgn the note with 
the intention of indorsing it, but as 
maker, though as between him & W. 
only as a surety, & the word ‘“ in- 
dorsed " wus merely a memorandum 
intended to show that M. was a 
gurety.— Gorrikt (A. D.) Co., Lp. v. 
WHITFINLD & MicHaAUuD (1920), 48 
0. Ll. Nn. 605 ; 458 Dd. L. R. 826 b 19 
O. W. N. 336. —CAN. 


PART XI. SECT. 15, SUB-SECT. 2. 


ki. —-—- Of company.|—-If ai co. 
authorises that its bank may accept for 
deposit choques “ purporting to be 
indorsed by any one director or the 
secreluryvy or treasurer,’’ an indorre- 
ment ig good which fa made by one 
who is a director & secretary though 
he does not purport to sign as director 
or secretary.— UNION BANK OF CANADA 
*, TatrerRsaALL, [1920] 2 W. W. R. 
4973 52 D. L. R. 407; 15 Alta. L. R. 
350.-- CAN. 


dip -}— BRECHT 
FEL, (1923) 3 D. L. R. 40; 2 

k iii, -} IMPERIAL BANK 
or CanaAvav. DEN NIRA, [19245] 3 D. L. R. 
488: 57 O. L. R. 203.—CAN. 


sj. Member of vdicate.}—An in- 
doreement by one of the members of a 
nyndicate, carrying on the business of 
travelling a stallion, tn the 
name of a promissory note made pay- 
ublo to tho syndicate or ite order :— 
Held: to be a valid indorsement.— 
926)2 D. L. R. 737; 
286; 19 Sask. L. R. 


©. HEr- 
. W. R. 








Riney vo. RERD, {1 
(19v45} 2 W. WR 
3608.—CAN. 


13111. Muat be writicn on instrionent 
—Writing on face of note.}—Where the 


Nash, [1924] A. C. 625. 


intention of all parties is that ; 
ture is for the purpose of indorsemcnt, 
it mekes no difference where the 
signature is laced.—SIMONIN w. 
PHILION, [1922] 2 W. W. R. 1280; 66 
D. L. R. 673.—CAN. 


sk. Allonge.|}— Bofore finding 
that a sheet of paper is an allonge to a 
promissory note, the ct. should 
Rerutinige the evidence & material 
with the greatest care, & the evidence 
in fuvour of such a finding should be 
of the strongest character.— BARNEY 
vw. LAUZON, [1923] 3 D. L. R. 140, 
2 WwW, WwW. Rk. 19.—CAN. 


1313 i. Must be signed—Name mis- 
spelti—JIn cheque—Name properly spelt 
tn awndorsement.}—Although the word 
“limited ’ be omitted from a payee 
co.’s name in a cheque, there being no 
doubt of the co. being the intended 
payce, an indorsement of the cheque is 
effective by the proper signature of 
the payee on the back of it.—-UNION 
BANK OF CANADA 0%. TATTEKRSALL, 
{1920} 2 W. W. R. 4987; 62 DL. R. 
407 > 15 Alta. L. R. 350.—CAN. 


PART XI. SECT. 15, SUB-SECT. 3.—E. 


8). After adrance made— Relation 
back.}— Held : the indorsement related 
back to the time when the note was 

iven & the money paid.—CaNADIAN 
3ANK OF COMMERCE te. COLWELL (1923), 
56 N. S. HR. 347.—CAN. 


PART XI. SECT. 15, SUB-SECT. 4. 

1356 i. ** Pay to order of M. 
Bank to credit of °' payee.}—Held: a 
restrictive indorsecment, & the indorsee 
& holder is not euvtitled to recover from 
the maker, who has paid in good faith 
the amount of the note to the payoe.— 
MERCHANTS BANK , OF CANADA v0. 
BRETT, [1923] 2 D. L. 264; 32 Man. 
Lk 529; [1933] 1 W. W. R. 607.— 


PART XI. SECT. 17. 


1367 lili, ——— Apparent cancellation 
of tndorsement.}—Held: it ia for the 
holder to prove in order to establish 
hie title by reason of Bills of Exchange 
Act, ss. 143, 144, that the apparent 
cancellation was not intended to be one. 
—RorvaL BaNnK OF CANADA ©. ALLEN, 
(1919) 8 W. W. R. 1063; 49 D. L. R. 
672; 16 Alta. L. R, 171.—OCAN. 








Vol. VI.—Bills of Exchange. Cases 1388—1904. 


Part Xil_—General Duties of Holder. 


1888. Add. Annotation :—Mentd. The St. George, 


[1926] P. 217. 


1897. Add. Annotations :—Refd. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437; Sassoon v. 
International Banking Corpn., [1927] A. C. 

Mentd. Maclaine v Eccott (1924), 132 

L. T. 173; Buerger v. New York Life Assce. 


711. 


(1927), 96 L. J. K. B. 930. 


Swiss Bank Corpn., [1921] 8 K. B. 110. 


1418. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

1459. Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. | 


1461. Add. Annotation :—Refd. Baincs v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 


1468. Add. Annotation :—Refd. Baines ». National 
Provincial Bank (1927), 96 L. J. K. B. 801. 


1488. Add. Annotation: — Mentd. 


Baines vv. 


National Provincial Bank (1927), 96 L. J. 


K. B. 801. 


Joachimson vv. 


1751. Add. 
K. B. 801. 


1628. Add. Annotation :—Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

1629. Add. Annotation :—Mentd. Sutters v. Briggs, 
[192271 A. 0. 1. 

1637. Add. Annotation :—Mentd. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
1664. Add. Annotation :—Mentd. Robinson vr. 
Midland Bank (1925), 41 T. L. Rt. 402. 

1688. Add. Annotations :—Mentd. Goldman v. Cox 
(1924), 40 T. L. R. 744; Jones v. Waring & 
Gillow, [1926] A. C. 670. 

1715. Add. Annotation :—Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. 
Annotation :-— Mentd. 
National Provincial Bank (1927), 96 Tl. J. 


Joachimson v. 


Baines — v. 


Part XIll.—Liability of Parties. 


1988. Add. Annotations :—Refd. Re Wait, [1927] 
1 Ch. 606. Mentd. Ratner v. London Joint 
City & Midland Bank (1922), 38 T. L. R. 253. 


1482 iti. eee uve in ciroula- 
tion six mont eld: an un- 
reasonable time & not recoverable.— 
BALLEM v. FrRizD, (1923) 4 D. L. Kh. 
1203.—CAN. 

1484 ti, ——— Cheque mislatd— Delay 
mot causing damage.}—Held: the 
drawer was not discharged by the 
cheque not having been presented 
within a reasonable time.—KING & 
BoyD v. PoRTER, [1925] N. 107.—IR. 


PART XII. see a SUB-SECT. 2.— 





PART XII. SECT. 2, SUB-SECT. 7.— 











B. (a). 
1530 xxv. Acceleration 
of date of pa mt. }—-(1) = ee 
note in the body of it made payable 


at a particular pee must be presented 
for payment there, before an action 
thereon is brought against the maker. 
(2) The fact that the date of payment 
been accelerated by virtue of 4a 
collateral agreement does not render 
resentment rien iae neg Genrer EY v. 
HAW, [1926] 1 D. L. R. 828; [1926] 
] Ww. W. R. 483: 36 B. C. R. 4564.— 


PART XII. SECT. 2, SUB-SECT. 9. 


1563 fi. ——  S ’ place having 
ceased to exist. PARKS ©. HAMILTON 
(1920), 47 O. L. R. 55; 17 O. W.N. 
427.—CAN. 


wi. —— Agreement for extension of 
time.}——~-NEWMAN ©. BROWNE (W. R.) 
& Son, [1925] 1 D. L. R. 676; 56 
O. L. R. #48.—CAN. 
em. Payee without funds.}—Held: 
non-presentment of a cheque did not 
affect the holder’s right to recover, there 
being evidence that the maker had not 
funds to meet it & no evidence of 
him through non-present- 
ment.—CLow ce. DovuLt, (1920) 1 
WwW. Ww. R. 1068. AN. 


1993. Add. Annotation :—Refd. Joachimson vv. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
1994. Add. Annotation :—Consd. Re Swinburne, 


Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


PART XII. SECT. 2, SUB-SECT. 10. 


3 i, ——.]—GUNSOLLY v. KNQSTROM, 
{1924} 2 W. W. R. 382.—CAN. 


PART XII. SECT. 2, SUB-SECT. 11. 

p i. -+—-Owing to the long erfod 
of time before presenting a note for 
payment, & in the abscnoo of evidence 
of the circumstances under which it 
was given & Indoraecd :—/J/lela : the in- 
dorser was discharged.— BANK OF 
MONTREAL vt. MONWILL & MONRILL, 
ee 2W. W. Kh. 165; 33 B.C. RR. 
63. —CAN 





PART XII. SECT. 4, SUB-SECT. 1. 


sn. Jo accommodation maker — Of 
promissory note.jJ—Ueld: he isk not 
entitled to notice of dishononr, evon 
though it be known to the payeo that 
he is such a maker.—CopviLLE Co. v. 
JORDAN, (1922] 1 W. W. R. 1280; 63 
D, Ih. R. 694.—CAN, 


PART XII. SECT. 4, SUB-SECT. 6.- C. 


1807 i. Name of tndorser 
wrongly stated.J|—Held: under Bills 
of Exchange Act, 8. 106, notice of dis- 
honour wae dispensed with.— Brock & 
PATTERSON, LID. ©. CROCKETT, [1923] 
4p. L. R. 1204; 66N. 8S. RR. 132.— 


PART XII. SECT. 4, SUB-SECT. 8.— B. 

1869 ili. Express ab ideadt 
—An express promise to pay with ful 
knowledge of the facta & when the 
indorser is aware that he bas had 
no notice of dishonour is a watver of 
his right to notice.—CANADIAN BANK 
OF COMMERCE v. BROOKDALE COL- 
LIERIEFG, LTD , [1923) 1,D. L. R. 138; 
1 W. W. R. 877.—CAN. 

1874 i. —— Coupled with 
45. tg for time.}—Held: sufficient to 
hold him Hable for payment not- 
withstanding the previous failure to 
give the statutory notice of dishonour. 
—IMPERIAL BANK v, TRuaTs & GUA- 


231 














| eas Co., [1921] 1 W 
f 


1 . W. RR. 8013 
D. L. R. 693; 16 Alta. L. R. 343.— 
si. ——— —— .J}— If there is no 
express promiso, yet there may be 
such an admission of liabil{ty aa to 
warrant the ot. in inferring that notice 
was actually received, & for this 
Purpose it is not enough to show 
morely that the Indorser did not 
repnasate his lahility.—-CANaAbDIAN 
BANK OF COMMERCE v. BROOKDALE 
COLLIERIES, LTp., [1923) 1 D. L. R. 
138; 1 W. W. kK. 877.—CAN. 

1884 {. Agreement puoalponing 
time of payment— Between maker & in- 
cdorser.}-—-NEWMAN ¥. BROWNB (W. It.) 
& Son, [1925] 1 TI. L. RR. 676; 66 
Q. L. KH. 14%.—CAN, 


PART XII. SECT. 4, SUB-SECT. 9. 

1937 i. On lability of—Indoreer.)— 
If no notice vf dishonour isa given to 
the indorser, he is discharged from his 
HNability as against the ae 
SIMONIN vw. PHILION, [1922] 2 W. W. RB. 
1280; 66 D. L. lt. 673.—CAN. 

1937 ii. -}—-ARMATRONG- 
LOGAN AGENOY, LTD. v. KAMANN, 
[1923] 3 W. W. HR. 806.—CAN. 


PART XII. SECT. 5, SUB-SECT. 1.—A. 
1946 i. General rule.J—Where the 
notes are “ foreign billa ” under Bills 
of Exchange Act, 8. 25, protest upon 
non-payment is necessary to hold the 
idorser.——-SrPARKS 0. HAMILTON (1020), 
47 QO. L. R. 553 17 QO. Ww. N. 427 .— 
CAN. 
PART XII. SECT. 5, SUB-SECT. 1.—B. 
o i. -}-BANK OF 
TorRonTo wo. BENNETT (1925), 67 
O. lu. R. 326.—CAN. 


PART XIII. SECT. 1. 

1994 i. Cheque—Nuot equitable assign- 
ment.}—--ROWLATT ©. GARMENT (J. & 
G.) MANUFACTURING Co. (1921), 64 
Dv. L. R. $8 : 49 QO. L. R. 166.—CAN. 























Cases 2004— 2096b. Tnauisr axp Evrint Digest SUPPLEMENT. 


2004. Add. Annotation: —Refd. Akt Patnpskibs 
Steinstad v. Pearson (1927) 107 LT. 535, 
2040a. -J}—DunNN (M.), Lp. 7. JEFFER- 
SON, No. 577a, ante. 
2049a. On bills drawn against confirmed credit— 
Bills not presented to bank.}— Appits., mer- 
chants at Calcutta, sold goods to merchants 
in London at c.i.f. price, payment by drafts 
against a confirmed ciedit. to be opened by 
the buyers. On shipment of the goods 
applts. drew on the buveis bills pavable to 
resps., who negotiated them with notice that 
they were drawn against a confirmed eed 
opened by the buyers with the TM. Banh. 
Applts. handed {0 resps. with the bills the 
shipping documents, also a memorandum 
describing the ills as D/A, i¢, documents 
against acceptance, drafts. Resps. handed 
the documents fo the buyers aljamset their 
acceptances, which were dishonoured upon 
maturity. Resps sued applts as drawers of 
“ biliss Welds pesps. were entitled .. 
bound to treat the description of the bills as 
D/A drafts as a direction to hand the doc U- 
ments to the drawers on their acceptance. & 
4pplts had no defence, set-off or counterclaim 








in respect of the loss of the rights which they | 9996p, —___ ___ 


Would Lave had under the contirmed credit, 
if the documents had been handed to the E. 
Bank for presentation.—Sassoon (M. A.) 
& Sons, Jump. v. INTERNATIONAL BANKING 
Corpn., [1927] A. C. 711; 96 L. J. P. C. 
158; 187 L. T. 601, P. C. 

2060. Add. Annotation :—Refd. McDonald v. Nash. 
[1924] A. OC. 625. 

2070. Add. Annotation :—Refd. McDonald v. Nash, 
{1924] A. C. 625. 

2088. Add. Annotation :—Consd. McDonald v. 
Nash, [1924] A. OC. 626. 

20902. Add. Annotations :—Distd. McDonald v. 
Nash, [1924] A. O. 625. Refd. Re Gooch, 
Ex p. Judd, [1921] 2 K. B. 593. 

2095. Add. Annotation :—Consd. Re Gooch, hax p. 
Judd, [1921] 2 K. B. 593. 

2096. Add. Annotations :—Distd. Ite Gooch, Ex p. 
Judd, (1921] 2 K. B. 593; McDonald v. 
Nash, [1924] A. C. 625. 

2096a. ———- ——- -——.|—J. sold certain goods to 
C., Ltd., of which G. was managing director 
& in which he was largely interested. In 
payment for these goods J. drew a bill of 

exchange to his own order at three months 
for £450 upon (., Itd., who accepted it, & 
it was indorsed by G. before J. had indorsed 
it as payee, & his name appeared below that 
of G. The bill was indorsed by G. in order 
tu enable J. to discount it, & for no considera- 
{ion moving from J. to G., who was to be 
under no liability to J. The bill was dis- 
counted by J.’s bank & was not met at 
maturity. An arrangement was subsequently 
made by which C., Ltd., paid £100 in cash 
to the bank in pou satisfaction & the bank 
received two bills drawn by J. to lus own 
order & accepted by C.. Ltd., for £176 each 
at one month & two mouths respectively. 
These bills were indorsed by G. before they 







were signed by J. either as drawer ., 
They were afterwards indorsed by | : h 
name appeared on the bills below th, ,; a ( 
The first bill not having been met at meanty 
J. took it up & sued “9 Ltd., & G. Upon a 
bill & recovered judgment, & af i 
presented a petition in bkpcy. in the 
ct. against G., founded on the judgmen; debt 
upon which a receiving order wa, ) 
against him. On 9 a —Held: (1) 11 
authority under 1882 Act, 8. 20, to fill in. 
own name as drawer & payee ; (2) thes: was 
sufficient consideration passing from J, (¢ (} 
to entitle J. to sue G. on the bill not with 
standing the order in which the signature, 
appeared on the bill; (8) by reason of the 
agreement between J. & G., G. could not 
have set up any defence against JJ. aLising 
out of his own prior indorsement ; (|) the 
judgment. debt was a_ good petitioning 
creditor's debt & the receiving ordir was 
rightly made.—He Goocn, Ex p. . 
[1921] 2 K. B. 693; 90 L. J. K. B. 932 
L. T. 583; [1921] B. & O. R. 100, G. A. 


9 erie 7 ec fo (1) Apld. McDonald v. Naoh, , 





-J/—In May, 

sold to A. & Cn. 19.000 eases c 

at the price of 10s. per case, cash against 
delivery order. A. & Co., being unable to 
find the money, applied for financial assist- 
ance to resps., who undertook as between 
themselves & A. & Co. to find 75 per cent. of 
the money, there being then about 16,000 
cases which had not been taken up. On 
Aug. 10, 1920, at a meeting between applts., 
resps. & A. & Co., it was agreed that resps. 
should indorse a series of eight bills of 
exchange, seven for £1,000 each & one for 
£117 odd, to be drawn by applts. on A. & Co. 
payable six months after date to applts.’ 
order, & that applts., in consideration of 
the bills being duly indorsed by resps., should 
hand to resps. delivery orders for the balance 
of the cases. These bills were at once drawn 
by applts. on A. & Co. expressed to be pay- 
able to applts.’ order, & were accepted by 
A. & Co & indorsed by resps. Room was left 
above the name of resps. for the indorsement 
of the name of any person to whom applts. 
should direct payment. Resps. then handed 
the bills to applts. in exchange for the 
delivery orders. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 
payee on the bills above resps.’ signature. 
Applts. duly presented the bills to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour & claimed payment from 
resps., who denied liability. In an action 
by applts. to recover the amount of the bills 
against resps. as indorsers:—Held: (1) on 
the facts resps. must be taken to have in- 
tended to make themselves liable to applts. 
on the bills; (2) the bills, when handed to 
applts., were wanting in a material par- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorsement by applte. 


PART XI. SECT. 4, SUB-SECT. 1.—A. 639 ? Su QO, L. h. 310.— CAN. 
PART XIII. SECT. 38, SUB-SECT. 1. ogsg y, —— .}—An indorsement does PART XIII. SECT. 4, SUB-SECT. 2. 
£2052 ii. —~— -——.] —LEK v. BLaki, not conclusively establish a liability 2085 vi. ——- Indorsement obtained by 


L 
(1924) 4p. R. 369; 55 0.1. 2. to pay, but indorrement is prim@  misrepresentation of drawer—Negtigcnee 
310.- -COAN. eas to pay. of indorser }—Haxcock & Co., LTD. v. 


facve ovidence of an 


agree 
—Lk&E v. Brake, (1924) 


K os 
L. R | Jonsaeroxr,(1923]N Z% LR &39 —N.Z. 


‘Twards 
County 


Vol. VI. —Bills of Exchange. 


Cases 2096b - -2314. 


above the signature of resps., & applts. had | 2169. Add. Annotation :—Refd. Robinson v. Marsh 


implied authority to fill in their name 
payees, as they did, over the name of resps. ; & 
when so filled up, the bills became retrospec- 
tively enforceable.—McDoNnaLD (GERALD) & 
Co. v. Nasa & Oo., [1924] A. C. 625; 98 
L. J. K. B. 610; 181 L. BT. 4283; 40 T. L. BR. 
530 ; 68 Sol. Jo. 594; 29 Com. Cas. 313, 
Annotations :—As to (2) Refd. Elliott «. Bax-Jronside, [1925] 
i. Sere sot - Brea eank Cassel G. m. b. H. v. Schenkers, 
2097. Add. Annotations :—Apld. Re Gooch, Ex p. 
Judd, [1921]2 K. B.593. Apprvd. McDonald 
v. Nash, [1924] A. C. 625. 


2103. Add. Annotation :—Refd. McDonald v. Nash, | 


{1924} A. C. 625. 


2111. Add. Annotation :—Gencrally, Mentd. Sas- | 


soon v. International Banking Corpn., [1927] 
A. C. 711. 

2116. Add. Annotation :— 
Ch. 962. 


2118. Add. Annotations :—Refd. The Kronprin. 
sessan Margareta, The Parana, ectc., [1921] 
1 A. C. 486. Mentd. FPolkes v. King, [1923] 
1 K. B. 282; Laurie & Morewood 7. Dudin 
(1926), 1384 I.. T. 300. 

2136. Add. Annotation :—Mentd. Brown 7. Swan 
(1921), 37 T L. R. 787. 

2145. Add. Annotation :—Mentd. Bowling ». Camp 
(1922), 128 L. T. 342. 

2161. Add. Annotations :—N.F. Ulicndall «. Pank- 
hurst Wright (1923), 39 T. L. R. 628 ; Peyrae 
v. Wilkinson, [1924] 2 K. B. 166. Refd. Re 
Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 466. 


Part XIV.- 


2269. Add. Annotalion :—Mentd. 
Marsh, [1921] 2 K. B. 640. 

2280. Add. Annotation :—Refd. Socicté des Tlitels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 ik. B. 45). 

2286. Add. Annotation :—-Mentd. 


Robinson v. 


Socidté des 


PART XIII. SECT. 6. CASI MS 








2098 v. ——.} —ParkkLR Woon 720 S. AF. 
& Co., Lip. v. TOCHARDS (1925), 46 Z101 xxiii. 
N. L. ht. 277.—S. AF. | 
2098 vi. — - RR signed 
promissory notes in favour of H. s&s. ix not ano idor er, 
also sigued the notes helow K's surety for the unsket 


Signature ag ‘surety & co-principal 
debtor in solidum’’-—Jleld-  S.'s 
Hablhty was that of a suretv & vot of 
a joint maker with K—-SHUILR tw. 
Ripaway (1926), 47 N L RR. 149.— 


lk. — —~ 
tne fore 
IF RASLER 2. 


yi. —-——-—.}]—A person who has 
Placed his signature on a promissory 
note below that of the maker in the | 
place where the maker usually signs, 
without adding anything to indicate 
that be has signed as indorser only, 





will be held to be a inaker unless there 2177 ii ies 
is meee Senne artelanan tin pimerses +h. 6 id 

he was not.— TRIGGS vt. ENGLISH, [1924] g94-" NZ 

4 D. L. R. 937; 3 WwW. W. R. 566. onl pra - PF 


CAN. 

2101 xxii. —_—— ——~.J—A per 
son who has placed his signature on 
the back of @ promissory note, before 
delivery to or indorsement by tho 





Mentd. Re Wait, [1926] | 


TRUSLELE, 


NMosgranar (1925), 16 N Js Ro fot 
8S. AF. 


PART XIII. SECT. 10. in) 
Note aogned by surcly 
princi pal—Laasle as maker,| 

CuvM™indas & 
(1921), 67 D. I. R. 767.—CAN. 


PART XIII. org 1, SUB-SECT. 2.— 


| 
TREE tb. GLADSTONE, JI9OZ1LJ N. ZL. R 


PART XII. SECT. 11, SUB-SECT. 3. 


2227 in. -—~.}- Held: as 
the makers of the note, were bound 
withont protest, the notarial foes could 


[1921] 2 K. B. 640. 


2176. Add. Annotation :—Mentd. Swift v. Board of 
Trade (1924), 98 L. J. K. B. 520. 


2205a. Ilegality of payment 
during bhai ig of exchange which were 


teamarcemstee es 








accepted before the war, & which became due 
after war was declared, were held by the 
drawer, who was resident in Germany, & was 


an enemy for the purpose of the Trading with 
the Enemy Acts. After the declaration of 
peace the holder sued the acceptors, claiming 
interest from the dates when the bills re- 
spectively matured :—-Held: as there was 
no breach of duty in not paying the bills as 
long as the war continued, & as payment did 
not become legal until the declaration of peace 
with Germany on Jan. 10, 1920, interest was 
only recoverable from that date.—BIEDER- 
MANN v. ALLHAUBSEN & Co. (1921), 37 T. L. BR. 
662. 


2214. (dd. Annotation :-— Mentd. Soc. Anon. des 
Grands Vtablissements de Touquet Paris- 
Plage 7, Baumeart (1927), 96 TL. J. K. B. 
TS, 


2225. Add. Annotation :- Folld. Dresdner Bank v. 
Russo-Asiatic Bank, [1023] 1 Ch. 209. 


2229. Add. Annotation :-— Mentd. Sassoon v. In- 
ternational Banking Corpn., [1027] A.C. 711. 


2249. Add. Annotation : —Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 187 1. T. 533. 


2256. Add. Annotation :-—Mentd. Sassoon v. In- 
{ernatioval Banking Corpn., [1927] A. C. TUL. 


Discharge. 


Tlotels Le Touquet Paris-Plage v. Cummings, 
figzey 1 KK. LB. 451. 

2308. Add. Annolation :—Refd. Socicté des [Hotels 
le Touquet. Paris-Plage v. Cummings, [1922] 
1K. B. 451. 

2314. Add. Annotation :— Refd. Socielé des Ilé6tels 


11924] App. PART XIII. SECT. 11, SUB-SECT. 6. 
b. Add * deensd. on other grounusls, 
eo ees sae { A 104 HSC RR 64." 


SOW Who idores lis name on a pro 
Mssory Note before megotiation there of 


PART XIV. SECT. 2, SUB-SECT. 4. 

1. Mortgage to secure wresent de 
Julies advances Given during currency 
of nole | Held + the mtge. not beimg 
strictly coo tensive with the note, the 
torn dy on the note was not morged 
thes sitee., & deft was lable.—- 
Q’UNGILL er LyL, (1923) N. Z L. R 
1039. -N.Z. 

sp. st lo ni under garnishment pro- 
ceedings Gy gyudgmont creditor of payee.) 
~ Held> inthe cireumstanees no answer 
to the indorsee’s claim -- CLOW v, 
DotnLL, [1920) 1 W. W. st. 1060.— 
CAN. 

sr. Noles given fo sceure advances 
—Made am prepayment of purchase- 
mowy Delrery of youods.) Held: 
the payces were entitled to recover the 
balance due on the frst note ver 
prior to thecontract, Dut as regards the 
notes given subseguently the goods 
delivered must be credited inst tho 
advances made, & the plea of payment 


am oatal or 
C'Mssaiutgn dr 1 


but 


LEOPOLD 


PCBLIC TRUS- 


defts , 


payee, is liable as surety under an not be recovered tfrumthem. GOWANS  imust prevail.—DPYRER Co. v. EUREKA 
aval, & is not in the position of an CROCKLR PRess Co. (1920), 46 Lumber Co. (1922), 55 N.S. R. 441.— 
ordinary indorser.—Mot1 & Co. v. O<.L &R. 24; 500. L. R. 58. GAN. CAN. 
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Cases 2314-2783. EnouisH AND Empire Dicest SUPPLEMENT. 


Le Touquet Paris-Plage v. Cummings, [1922] 

1 K. B. 451. = 
2318a. Agreement to pay money—Consideration 

unoertain.]—A beneficiary under testator’s 
will was a debtor of his who had owed him 
money under a promissory note given in 
1877, & had, in 1882, entered into an agree- 
ment with testator to pay him a certain sum 
of money for which no distinct consideration 
could be clearly ascertained :—Held: (1) 
there was a presumption of law that the 
promissory note had been discharged by 
accord & satisfaction on the entrance into 
the later agreement; (2) there was no pre- 
sumption that the money still due under the 
agreement had been forgone by testator.— 
Woopcock v. EAMES (1925), 69 Sol. Jo. 444. 


2362. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

2364. Add. Annotations :—Distd. Goldman v. Cox 
(1924), 40 T. Iu. R. 744. Refd. Jones v. 
Waring & Gillow, [1926] A. OC. 670. 

2868. Add. Annolations :—-Refd. Jones v. Waring 
& Gillow, [1926] A. O. 670. Mentd. Holt v. 
Markham (1922), 128 L. T. 719. 

2870. Add. Annotations :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. Mentd. Holt v. 
Markham, [1923] 1 K. B. 504. 

2896. Add. Annotation :—Mentd. Fettes v. Robert- 
son (1921), 37 T. L. R. 581. 

2416a. ——— ——— Verbal agreement for acceptance 
of composition. |—Pltf. was the holder of a 
bill of exchange accepted by deft. for goods 
supplied. Hefore the bill became due deft. 
had made a verbal offer to his creditors to 
pay &% composition in discharge of his 
liabilities. At a meeting of the creditors, 
which was attended by pltf.’s agent, the 


creditors passed a resolution accepting deft.’s 
offer. The resolution was reduced to writin 
& was signed by a number of the creditors, 
including pltf.’s agent, but nob by deft. The 
creditors subsequently executed a deed 

ing their debts to deft.’s solr. In con- 

sideration of deft.’s solr. paying the amounte 
owing to them under the composition. Pitf. 
was not a party to that deed. In an action 
by the holder of the bill against the moan ot 
for the amount of the bill :—Held : upholding 
a contention of pltf., which was not raised in 
the cts. below, 1882 Act, s. 62, had not been 
complied with, as pltf. had neither renounced 
his rights under the bill in writing, nor 
delivered the bill up to the acceptor &, there- 
fore, plif. was entitled to recover the full 
amount af the bill.—RIMALT v. CARTWRIGHT 
(1924), 98 L. J. K. B. 823; 1382 L. T. 40; 
40 T. L. R. 803; 68 Sol. Jo. 788; [1924] 
B. & C. R. 239, C. A. 

:—Mentd. Brown v. 

» 187. 

2473. Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. O. 625. 

2485. Add. Annotation :—-Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

2518. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

2552. Add. Annotations :—Mentd. New York Life 
Insce. v. Public Trustee, [1924] 1 Ch. 15; Re- 
pee de Guatemala v. Nunez, [1927] 1 K. B. 

69. 

2556. Add. Annotation :—Mentd. Société des 
Hotels 1e Touquet Paris-Plage v. Cummings, 
{1922} 1 K. B. 451. 

2686. Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625. 


Part XVIII.—Conflict of Laws. 


2775. Add. Annotations :—(Cenerally, Mentd. Mac- 
laine v. Kecott, (1924), 132 L. T. 1733; Buerger 
v. New York Life Asace. (1927), 96 L. J. K.B. 
030; Jacger v. Jaeger Co. (1027), 44 Re. P.C. 
437; Sassoon vr, International Banking Corpn., 
[1927], A.C. 711. 

2779. Add. Annotation :—Refd. Soc. Anon. des 
Grands Utablissements de Touquet Paris- 
Plage ¢. Baumgart (1927), 06 L. 8. K. BL. 788. 


PART XIV. SECT. 4. the 


2401 1. Atuhat time- —Before maturity 
—No necessity for evidence of discharge 


10 ee ete Dees; Firet 
101.-CAN. . oye Held : the original 
renew 


PART XIV. SECT. 7, SUB-SECT. 1. 


2458 ii. - —— -—-- Decreased.) — Weld: 
a material alteration.- -HELLAMY  ¥. 
PORTER (1913), 838 DD. LL. Re. 27h: 4 
QO. WwW. N. llii; 238 QO. L. ht. 572. -CAN. 


PART XIV. SECT. 9. 


2568 i. Release of one.}—In an 
action on a promiseory note by the 
original payee against two joint 
makers, it in no defenoe for one of the 
makers, in the absenve of any writing 
or delivery up of the note, to allege 
that he has been vorbally released by 





2639 ta. 





ayve.—GOODMAN t. ARMSTRONG 
(1926), 47 N. L. R. 452.—8. AF. 


PART XIV. SECT. 11. G 
note destroyed.} 


d & the second note was not a 
but a aatisfaction.—CRIsTraL 
a (1922), 70 D. L. R. 861.— 


PART XIV. SECT. 
-——.}-The relation 
of principal & surety is created by 
indorsement of a bill for accommodr 
tion, & if a creditor discharges the ev. Instru: 
principal debtor, the surety is also dis- —pitf. bought 
charged.—HARRIA v. LERNER, [1924] 

D. L. R. 518; 30 R. L. N. 8. 63.— CAN. 


PART XIV. SECT. 18, SUB-SECT. 3. 
st. Deposit with creditor of securi 


2781. Add. Annotations :—Distd. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Mentd. Aksionairnoye Obschestvo A. M. Lu- 
ther v. Sagor, (1921] 8 K. B. 582; Robinson 
v. Marsh, [1921] 2 K. B. 640. 

2783. Add. Annotations :-—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 


ties as vollateral to notea—Securities 
entrusted to principal deblor for collec- 
tion. }}--Premium-notes, indorsed bd 

. & F., were deposited with pltf. 
as security collate to two notes made 
by G. & indorsed by F. Pitf. entrusted 
some of these noter to G. for coallec- 
tion, & G. failed to pay over all that 
he collected :— Held: both G. & F. were 
Hable. -- ROUTLRY vr. GoRMaX & CoRAn 
kde aa L. R. 420; 18 O. W. N. 


~' 
e 


indebtedness was 


12, SUB-SECT. 1 . 


PART XVI. SECT. 3. 


ment taken in good fatth.] 
stolen bearer bonds in 
good faith :—Held: pitf. had acquired 


a goad title-——-GarREY vo. DOMINION 
MANUFACTURERS, LTD. 1925] 1 
D. L. R. 99; 56 0. bk. 159,.— 


Mentd. Aksionairnoye Obschestvo A. M. Lu- 
ther v. Sagor, 11921; 8 K. B. 582. 

2784. Add. Armotations :—Apld. Soc. Anon. des 
Grands Etablissements de ,Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Mentd. poten v. Briggs, [1922] 1 A. ©. 1. 

2789. Add. Annotations :—Refd. Koechlin v. Kes- 
ae [1927] 1 K. B. 889; Republica de 

uatemala v. Nunez, [1927] 1 K. B. 669. 

2790. om Annotation :—Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. 

2791a. Validity of indorsement—Liability of 
acceptor in England.|—A bill of exchange 
was drawn in France by EH. upon resps. in 
London to the order of M. It was sent to 
London, was accepted by resps. payable at a 
London bank, & returned to France, where 
it was indorsed by KE. in his own name, on 
behalf, & with the authority, of M., to applta. 
On presentation for payment, resps. refused 
to meet it on the ground that it did not bear 
the indorsement of M., the payee, but merely 
the indorsement of i. In an action on the 
bill against resps. as acceptors evidence was 
given that by French law an indorsement 
might be validly made by a duly authorised 





Vol. VL—Bills of Exchange. Cases 2783—20911. 


ng his own name :—Held: applts. 
good title to the Pill 
B72, & were entitled 


agent signi 
as indorsees obtained a 
by vittue of 1882 Act, s 
to recover the amount thereot from resps. 
as acce Lapel ta -_ om v. KESTEN- 
te pe 3. 889; 96 
LJ. K B. O16, 187 Ly 216; 43 T. L. BR. 
352 ; 83 Com. Cas. 267, O 

2792. Ada. Annotation :—As to (2) Consd. Repub- 
oo de Guatemala v. Nunez, [1927] 1 K. B. 

2794. Add. Annotations :—Apld. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889; Refd. Repub- 
ace de Guatomala v. Nunez, [1927] 1 K. B. 

2800. Add. Annotation :—-Mentd. McDonald v. 
Nash, [1924] A. O. 025. 


2812. Add. Annotations :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij v. 
Deen, [1924] 1 K. B. 111. 


2814. Add. Annotation :—Mentd. The Colorado, 
[1923] P. 102. 


2824. Add. Annotation :—Refd. 
Guatemala v. Nunez, [1027] 1 K. 


Republica deo 
B. 669. 


Part XIX.—Cheques. 


2846. Add. Annotation :—Mentd. Sutters v. Briggs, 
1922} 1 A.C. 1. 


2847. Add. Annotations :—Cenerally, Refd. Sutters 
v. Briggs, [1922]1 A.C. 1; Re Farrow’s Bank, 
[1923] 1 Ch. 41; Im orters Co. v. Westminster 
Bank, [1927] 2° K. B. 297. Mentd. British & 
North European Bank v Zalzstein, [1927] 
2K. B. 92. 


2849. Add. Arnotation :—Consd. London & Mont- | 


rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

2850. Add. Annotation :—Refd. Underwood v. 
Bank of paver aos eee v. Barclays 
Bank, [1924] 1 K. B. 


2851. Add. Annotations :—Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1921] 1 K. B. 775. Mentd. Goldman 
v. Cox (1924), 40 T. L. RR. 42353 Australian 
Bank of Commerce tv. Perel, [ 1926] A.C. 737; 
Jones v. Waring & Gilow, (1026) A. CO; 670. 


2852. Add. Annotations :—Apprvd. Sutters  », 
Bnggs, [1922] 1 A. CO. 1. Retd. Brown v. 
Swan (1921), 37 T. L. Ro 787. Mentd. 
Jefirey v. Bamford, [1921] 2 K. B. 351; 


Maskell v. Hill, |192'} 3 K. B. 157; Robinson 
v. Marsh, [1921] 2 K. B. 610; Cohen vw. Hall, 
[1922] 2 K. B. 37; Ford v. Blurton, Ford v. 
Sauber (1922), 38 T. L. R. 801; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 


Part XX.—Negotiable Instruments other than Bills of 


Exchange, Promissory 


2862. Add. Annotation :—Mentd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, {1924] 1 K. B. 77 


2866. Add. Annotation :—Mentd. New York ahaa 


Insce. v. Public Trustee, [1924] 2 Ch. 101. 
2891. Add. Annotations :—Ae to (1) Refd. RKe- 
publica de Guatemala v. Nunez, [1927] 1 
K. B. 669. Ae fo (2) Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
2898. Add. Annotation :—Mentd. Re Richards, 
Jones v. Rebbeck, [1921] 1 Ch. 513. 
seis XX. SECT. 3, SUB-SECT. 7. /OMMERCE 


Lien note.}—Held: not a pro 
minsory note.—CANADIAN BANK OF 


JOHNRON 
 L. R. 611; 1192513 W. Ww. 


Notes, and Cheques. 


2902. Add. Annotation :—Mentd. Lowther v. Har- 
ris, (1927) 1 K. B 308. 


2908. Add. Annotation: -Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. I. R. 625. 


2911. Add. Annotations :—Refd. Commonwealth 
Trust v. Akotey (1925), 04 L. J. P. C. 167. 
Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443; McDonald v. 
Nash, [1924] A. C. 625; Jones v. Waring & 
Gillow, [1926] A. ©. 670. 


192 251 4 —.}-Held: a& promisso 
328. ate "—METCALFE v. ADAIR (Man.), 
— [eee 4D. L. R. 487; [1926] g 


. W. R. 813.--OCAN, 


Cases 2924-3240. Encuisty AND Emriret Diacest SUPPLEMENT. 


Part XX1I.—1.0.U.’s. 


2924. Add. Annotations :—-Apld. Soc. Anon. des S.S. Co. v. Alexandria Engineering Works 
Grands Etablissements de Touquet Paris- (1921), 38 T. L. R. 184. 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 


Mentd. Aksionairnove Obschestvo A. M. 92929, Add. Annotation :—Mentd. Camillo Tank 


Luther v. Sagor, [1921] 3 K. B. 532. S.S. Co. v. Sena Engineering Works 
2928. Add. Annotation :--Mentd. Camillo Tank ety 38 T. lL. R. 13 


Part XXII-- Actions on and in Connection with Negotiable 


Instruments. 
2978. Add. Annolalion: —Mentd. Robinson v. 3053. .1dd. Annotation : -Mentd. Jones v. Waring 


Marsh, [1921] 2 K. B. 640. & Gillow, [1925] 2 K. B. 612. 
3056. Add. Annotation :— Refd. Underwood  v. 
2996. Add. Annotation :—Mentd. Robinson + 


: Bank of Liverpool, Underwood v. Barclays 
Marsh, [192112 K. 3B. 640. Bank, [1924] 1 K. B. 775. 


Part XXIII.—-- Securities for Negotiable Instruments. 


3120. Add. Annotations: As iv (2) Refd. Aman Gonerally, Mentd. Ellis’ Trustee v. Dixon 
v. Southern Ry. (1925), 42 T. I. RR. 8d. Johnson, [1924] 2 Ch. 4561. 


Part XXV.-—Stamp Duties. 


3125. Add. Annotation :-—- Refd. Midland Bank 7. of exchange within Stamp Act, 1891 (c. 39), 
T. R. Comrs., [1927] 2 Ww. B. 465, Ss, 32.— MIDLAND BANK, LID. v. INLAND 

3126. Add. Annotation :—Midland Bank vr. 1. K. REVENTH Comns., [1927] 2 K. B, 4653; 96 
Comrs., [1927] 2K. B. 465. 137 L. 7.817; 43 T.1. R. 

3127. Add. Annotation :- Mentd. Garrard v- | 3170. Add. Annotation -~ Mentd. Allen »v. Royal 
James, [1925] Ch. 616. Bank of Canada (1925), 41 T. L. R. 625. 


3146a. ‘* Chequelet.’”]-—A bank issued documents 3172, Add. Azmnotation -—Refd. Lemon v. Austin 
{to ifs customers in the form of receipts for : 


Friars Investment Trust (1925), 133 L. T. 
payment by them to the customer of sums 


790. 
under pei agreed with its customers that 3173 tdd. Annotation :— Refd. Midland Bank v 
they would pay to persons presenting these comer : : ° 





: ]. R. Comrs., [1927] 2 K. B. 4605. 
documents to them signed by a customer the ; P 
suns named therein & would debit the cus- 3275. -tdd. st tolanon :—Mentd. Jones v. Waring 
tomer’s account therewith. it} bemg their & Gillow, [1926] A. C. 670. : 
avowed intention that the documents should 8209. Add. Annotation :—Mentd. Joachimson v. 
be used for the same purpose as cheques, & Swiss Bank Corpn., [1921] 8 K. B. 110. 
the object being to avoid the stamp duty on 8240. Add. Annotation :—™Mentd. Koechlin v. K es- 
cheques :- Weld: the documents were bills tenbaum, [1927] 1 K. B. 889. 
PART XXII. SECT. 1. ordared.J— N ) Ye Varp, [1922 
2051 vie. a are aw Wo Rede ca pre, (Oey) PART XXv. SECT. 4, SUB-SECT. 8. 
BON © UICHARDSON, (1922) 3 W. WLR. as i $263Vv. ed cheque 
453. - CAN. A Ly ty nde aa Peng ined ee is sdinissible iia aes amount 
PART XXII. SECT. 7. 


CURE, v. NAaNoEg, [1920] 1; tO 80 earnest yment.—-SYKEs 
sy. Pleading — Striking out When WW. R604; $1 De Lede 231 -- CAN, | & GECK, (1920) Pi PR Ta AN. 
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6. 


Vol. VIL——Cases 6—-93a. 


BILLS OF SALE. 
Part 1—Objects and Application of Bills of Sale Acts. 


Add. Annotation :—Refd. National Provincial 7. 


& Union Bank of England v. Jindsell (192) , 
91L. J. K. B. 196. . oa 


Add. Annotation :—Mentd. French v. Gething, 
{1922} 1 K. B. 236. 


Part Il—What Transactions are Bills of Sale and require 
Registration. 


11. Add. Annotation :-—Refd. French v. Gething, 


12. 


15a. 


35. 
41. 


42. 


52. 
82. 


90. 


93. 


93a. 


Act 


applicable to mortgage of equity we 


aa. Bills of Sale & Chattel Mortgaye | 421-” 


{1922] 1 K. B. 236. 


Add. Annotation :—Mentd. National Pro- 
vincial & Union Bank of Iingland v. Jindsell 
(1921), 91 L. J. K. B. 196. 

——— Sale—Re-letting to seller.)—Burrisu, 
Ratuway TRAFFIC & Evecrric Co. v. KAHN, 
{1921} W. N. 52. 


-ldd. Annotation :—Refd. Re Wait, [1927] 
1 Ch. 606. 
Add. Annotation: —Refd. National Pro- 


vincial & Union Bank of England v. Lindsell 
(1921), 91 L. J. K. B. 196. 

Add. Annotation :—Mentd. French v. Gething, 
{1922] 1 Kk. B. 246. 

Add. Annotations :-——Expld. & Apld. French 
v. Gething, [1922] 1 K. B. 236. Mentd. 
ere Island Comrs. v. Preedy, [1922}] 1 Ch. 
Add. Annotation :—Mentd. Stephenson +. 
Thompson, [1924] 2 K. BG. 240. 

Add. Annotations :—As to (1) Consd. Wright- 


son v. McArthur & LUutchisons, [1921] 2 
K. B. 807. As to (2) Refd. Wrightson +. 


a eae & Hutchisons, [1921] 2 K. WB. 
Add. Annotations :—Apld. Ne Allester, [1922] 
2 Ch. 211. Mentd. Wrightson v. McArthur 
& Hutchisons, [1921] 2 kK. B. 807. 

Add. Annotation :— Refd. Wrightson rv. 
eis & Hutchisons, [1921] 2 kK. 1. 








Room on borrower’s premises. |— 
Deft. co., in order to secure pltf. against loss 


PART II. SECT. 1. 
10 ii. Add “‘revsd., [1920] 5 WW. RK 


PART II. SECT. 2. 
reserving to maker 


PART 1. 


S. M., 1913 (e. 17)—Not 


sc. Declaration 


on a certain contract & in consideration of 
pltf. giving further time within which to pay 
tor the goods, set aside certain specified goods 
in two rooms on defts.’ premises, which were 
locked up & the keys handed to pltf., no 
other goods being in those two rooms. ‘The 
terms of the transaction were recorded in 
two letters written by deft. co. to plitf., one 
letter written before the keys were banded 
over, & the second letter subsequently. The 
second letter contained the words. ‘ The 
goods to be locked up, the keys m your 
possession, & you to have the right to remove 
same as desired.”” The co. went into liquida- 
tion & the liquidator claimed that the trans- 
action was invalid under Companies Act, 
1908 (c. 6B), 5s. OS (1) (c), as being a charge 
ereated or evidenced by an instrument which 
if exceuted by an individual would require 
registration as a bill of sale. Pitl. brought 
an action clabning a declaration that the 
goods were in his possession, & that he was 
entitled to remove them: eld: possession 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithtanding that those rooms 
were on defts.’ premises, inasmuch as defts. 
had conferred upon pltf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, & there- 
fore the transaction was valid as aguinst the 
liquidator, & pitf. was cutitled to remove 
the guods.— WRIGHTSON »v. McCARTHUR & 
Jiurcuisons, [1921] 2 Kk. B. 807; 90 L. J. 
Kk. B. 642; 125 1. T. 8835 37 T. L. BR. 575 3 
65D Sol. Jo. 553; [1921] B. & C. R. 136. 


ALLEN-S©OLrzZe LUMBAR Co., LTD. v. 


SuMMIT LAKE LUMBER (©o., LUTD., 
roa9yhni @ Ww WwW FR ROKR. CAN 


sd. ‘* Custunvr’s agreement’ 
** trust receripts.”’}— te DOMINION SHIP- 


mortgaged guods.)-——The above Act dues powers of management d dispustion—  opoinning & Reram Co., Lirp. (1923), 
not apply tv a chattel mtge. wlich No power in cestur que trust lo seize 53 O. L. lt. 485; 24 O. W. N. 30.— 
oxpressly covers not the goods therm- tuke possession. |-—PUROLLL ~~ v. | CAN, 

selves referred to therein but any DeErpury FEDERAL ‘TAXATION CoMk. 


interest or equity which mtgor. may 
have in them 
prior named mtgee. shall have boon 
satisfied.— BANQUE 
BROWNSTONE, (1925) 3 D. L. R. 176; 
(1925] 2 W. W. R. 348; 35 Man. L. R. 
62.—CAN. 


sb. Crop Payments Act, 1924 (c.147),  ,,.% bs , 
8s. 2, 3 Peffect of—Alenation by la bivered. }—Hed : 
lord, vendor or mortgagee.)—Re Cror 
PaYMENTS ACT, Re 


CHATTEL 
Man. L. R. 34; 
—CAN 


844. 


(1920), 28 C. L. 
r the claim of a 


D’HOCHELAGA vv. 
421.” 





VY . 


BILLS OF SALE & 
MORTGAGE ACT (1946), 36 
[1926] 2 W. . KR. 


kt. 77.—AUS. 


PART II. SECT. 3, SUB-SECT. 2. 
28 i. Add “ revad., (1922) 3 W. W.R. 


PART Hl. SECT. 4. 


Goods paid for but not de- 
1egistration not re- 
quired under Buls of Sale Act in order 
to protect purchaser’s nght tu 
subsequently manufactured & paid for 
under the agreement, the property wn 
which had passed tu him hut whicb 
: were still on vendor’s preimnises.— 


927 


PART II. SEOT. 5, SUB-SECT. 4. 


80 i. Kullowing alleged sale tv vendor.) 
—C. purchased an automobile, pay 

| partly in cash & purtly by post-date 
cheque. Later shi ores money to 
finance his business, e@ borrowed 
$1,400 from pltf., giving in return a 
hire-purchuse agreement us to the 
automobile. OC. continued in pos- 
sexuon of the car :—Held; the dovu- 
ment was an assurance & came within 
Bills of Salu Act.—RITHET (KH. P.) & 
cores ScaAnVF (1920), 29 B. C. R. 70. 


oods 


~ ee 


Cases 95-——-144a. 


95. Add. Annotation :—Mentd. Re Kaufman 
Segal & Domb, Ea p. The Trustee, [1923] 
2 Ch. 89. 

Add. Annotation :—Consd. French v. Gething, 
[1922] 1 K. B. 236. 

Add. Annotation :—Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91 i. J. K. B. 196. 

Letter assigning chattel in hands of third 
party—Cr proceeds of sale—As security for 
overdratt.|— The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs, & which 
he had instructed deft. to sell on his behalf 
when repaired, bad an account at pltfs.’ 
bank, which was overdrawn. Being re- 
quested by pltfs. to give security for the 
overdraft he wrote to deft. a letter authorising 
him ‘to hold the car to the order of ’”’ the 
bank “or the proceeds when sold,’’ & sent 
@ copy of that letter to pltfs. The letter 
was not registered as a bill of sale. The car 
having been sold & the price received by 
deft., pltfe. claimed the proceeds :—Held : 
the letter in question created one entire 
charge upon the car & the proceeds which 
represented it, & the equitable assignment 
of the proceeds could not) be severed from 


97. 
98. 


98a. 
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the assignment of the car itself; the letter 
was consequently a bill of sale & void for 
want of registration & for non-compliance 
with the statutory form.—NATIONAL PkRO- 
VINCIAL & UNION BANK OF ENGLAND v. 
LINDSELL, [1922] 1 K. B. 21; 91 L. J. K. B. 
196; 126 L. T. 319; 66 Sol. Jo. (W. RB.) 11; 


[1921] B. & C. R. 209. 


Annotation :-—Retd. Re North Wales Produce & Supply Soc., 


{1922} 2 Ch. 340. 

101. Add. Annotation :—Mentd. Re Chaplin & 
Staffordshire Potteries Waterworks Co.’s 
Contract, [1922] 2 Ch. 824. 

104. Add. Annotation :—Expld. & Apld. Shears 

v. Jones, [1922] 2 Ch. 802. 

Add. Annotation :—Mentd. Re Davies, Fa p- 

Miles, [1921] 3 K. B. 628. 

.|—An agreement to execute a bill of 

sale, to secure payment of a debt, in the 

event of the debt not being paid by a certain 
date, is a bill of sale within 1882 Act, & is void 
unless the requiremente of that Act as to 
registration are complied with.—SuHEars & 

Sons, Lrp. v. JONES, [1922] 2 Ch. 802; 92 

Il. J. Ch. 28; 128 L. T. 218; 66 Sol. Jo. 

682 ; [1922] B. & C. R. 211. 

Add. Annotation :-- Refd. Re Wethered, Fa p. 

Trustee (1925), 131 L. T. 264. 


| 
107. 





110a. 


112. 


Part I1].—Instruments not within the Expression “ Bill 
of Sale.” 


128. Add. Annotations :—¥Folld. French v. Gething, 
[1922] 1 K. B. 236. Refd. Canvey Island 
Comrs. v. Preedy, [1922] 1 Ch. 179. 

182. Add. Annolation :-—Mentd. The James W. 
Elwell, (1921] P. 351. 

188. Add. Annotatwne :— Refd. The Harlow, [1922] 
DP. 175; Merchants’ Marine Insce. v. North of 
England Protecting & Indemnity Assocn. 
(1926), 42 1. L. ht. 724. 

138. Sart Ss :—-Refd. Ive Allester, [1922] 
2Ch. 211. 

188a. Letter of trust on redelivery for realisation of 
pledged bilis of lading.)—A limited co. 
pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
goods, the co. in accordance with the well- 
established mercantile practice obtained the 
bills of lading from the bank for realisation 
on the terms stated im the usual letter of 
trust given by the co. to the bank, to wit, 
that the co. received the bills of ladi in 
trust on the bank’s account & undertook to 
hold the goods when received & the proceeds 
when sold as the bank’s trustees & to remit 
the cntire net proceeds as realised :— Held: 
the letter of trust was not a bill of sale at all 
within the definition of 1878 Act, s. 4. 
Semble: if 16 had been so, it would on the 
evidence have been a document ‘‘ used in the 
ordinary course of business’’ within the 
exception in that detinition.— Re 


(D.), Lrp., [1922] 2 Ch. 211; 91 L. J. Ch. 
797; 127 L. T. 484; 38 T. L. R. 611; 66 
Sol. Jo. 486; [1922] B. & C. R. 190. 


138b. Agreement for sale of growing crop.}] — An 
agreement for the sale of a growing crop is a 
transfer of ‘‘ goods’’ within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of ‘‘ bill of sale’’ in that sect. as being a 
‘‘ transfer of goods in the ordinary course of 
business of any trade or calling.’’—STEPHEN- 
SON v. THOMPSON, [1924] 2 K. B. 240; 93 
lL. J. K. B. W713 131 L. T. 279; 88 J. P. 
142; 40 T. L. R. 613; 68 Sol. Jo. 536; 22 
L. G. R. 359; [1924] B. & C. R. 170, C. A. 


‘ Society incorporated under In- 
dustrial & Provident Societies Act, 1893S 
(c. 39).|—Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by which the property of the 
suciety present & future was charged to 
secure the repayment of the principal sum 
& interest, was void by reason of Bills of 
Sale Acts, as to al] or any of the assets of the 
society thereby charged :—Held: (1) the 
society was not an incorporated co. within 
the exception from 1882 Act, mentioned in 
sect. 17 of that Act; (2) the property charged 
by the debenture, although described in 
general terms, was severable ; &, accordingly, 








[1925] 2). L. R. 880; 5 C. B. R. 629. Larocgux, [1996] 8 D. L. R. 864; 
PART ll. SECT. 6. | OAN. 50 O. L. 'R. 393 : varying, [1926) 1 
ak. To give securily—Registration D. L. BR. $51; 58 0. L. R. 305.— 
necessary.)—Re MCINTYRE, VATE PART III. SECT. 6. CAN. 
ew Canaba MerTaL Co., LYD (UONT.), 148 iv. ——,.}-—~MacKay vt. 
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148. 


149. 


160. 
168. 
176. 
190. 


207. 
209. 


ai. 
ty—Claiming 


the debenture was a valid charge upon such 
of the assets of the society as did not consist 
of personal chattels within 1878 Act, s. 4.— 
Re Norro WALES PrRopuUcCE & SUPPLY 
Society, [1922] 2 Ch. 340 ; 91 L. J. Ch. 415 ; 
127 L. T. 288; 38 T. L. R. 518; 66 Sol. Jo. 
439; [1922] B. & O. R. 12. 


Add. Annotations :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340; 
National Provincial Bank of England v. 
Charniey (1928), 98 L. J. K. B. 241. 


Add. Annotations :—Refd. Re North Wales 
Produce & Supply Souc., [1922] 2 Ch. 340; 


Vol. VIL—Bills of Sale. 


151. 
155. 


156. 


158. 


Cases 144a—213a. 


National Provincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241. 

Add. Annotation :— Apld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
Add. Annotation :—Apld. Lemon v. Austin 
ayn Investment Trust (1926), 1383 L. T. 
Aidd. Annotations :—-Consd. Lemon v. Austin 
lriars Investment Trust, [1926] Ch. 1. Retd. 
Dey v. Rubber & Mercantile Corpn., [1923] 
2 Ch. 528. 

Add. Annotation :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part IV.-—Subject-Matter of Bills of Sale—‘ Personal 
Chattels.”’ 


Add. Annotation :—Refd. Herbert's Trustee 
v. Higgins, [1926] Ch. 704. 

Add. Annotalion :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
Add. Annotation :—Mentd. Vaudeville Elec- 
tric Cinema v. Muriset, [1923] 2 Ch. 74. 
Add. Annotation :—Distd. Stephenson 
Thompson, [1924] 2 K. B. 240. 


v. 


191. 


Add. Annolation :——Mentd. Re Mellor, Alvarez 
v. Dodgson, [1922] 1 Ch. 312. 


196a. Growing crops.]—-STEPHENSON v. THOMPSON, 


200. 


No. 138b, ante. 


Add. Annotution :—Cenerally, Mentd. Le 
Chaplin & Staffordshire Potteries Water- 
works Co.’s Contract, [1922] 2 Ch. 824. 


Part V.—Statutory Requirements. 


Add. Annotation :—Mentd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 


Add. Annotation :—Mentd. Commercial 
PART IV. SECT. 2. 


Goods in possession of third 
sseasion on his oun 
Held: ills of Sale Act did 


1920: ~—#leld : 





213a. 


to advances made in the spring of 
invalid in respect to 
1921 crop as there was no proof that 
1921 crop was lutended as the security, 


Credit Co. of Canada v. Ifulton, [1923] A. C. 
798. 





Substantial accuracy—Payment of loan 


yee ’s purchases. This was carried out, 
J socure the purchase price pitf. 
took from A a soed grain mtge on the 
crop to be grown ‘— Held; as A. did 


not apply.—PRETE v. LAUZON & Fun- 
som, [1923] 3 D. L. R. 1152; 32 
oO. L. r 334.-—CAN. 


PART IV. SECT. 4, SUB-SECT. 3. 


o i. -J—When a rotgee. enters 
into possession, he becomes entitled 
to eny crops growing on the land us 
aguinst a mtgee. of the crops under a 
chattel mtgo. executed after bis mtge. 
& before possession taken; but, 
the crops are cut at the time of 
possession taken, the holder of the 
chattel mtge. would have priorit y.— 
HARRISON v. CARBERRY LEVATOR Co. 
(Man.) (1908), 7 W. L. K. 535.—-CAN, 

a i. Chattel mortgage including 
cult grain—Amount of cut gram nol 
epecified.}—Held: mtge. not valid 
even in part.—NoRTH AMERICAN 
LUMBER Co. v. BANK OF MONTREAL, 








{1922] 1 W. W. R. 1265 ; 65 J). L. R 
348; 15 Sask. L. R. 875.— CAN. 
a fi. —— Lease by mortgagee in 


possession to guarantor of mortyagor’s 
debt to bank—Frofits from crop tole 
applied in reduction of dett.}—Held : 
the above arrangement did not violate 
Chattel M . Act, R. 8S. C., 1920 
(c. 200), 8. 20, as an attempt to create 
&@ security on a wing crop, since it 
did not come within any instrument 
mentioned therein.—BuURNS & BROWN 
wv. ZULAUF & DOBER (Sask.), [1926] 
1 Ww. Ww. R. 943.—CAN, 

107 x. ——.}—Seourity on grain 
given to a bank in Oct. 1921, in respect 


ee [1923], 3 W. W. it, 


& if there was such an agreement made 
in 1920 as to 1921 crop it was bad as 
covering property not then in exist- 
ence.— NORTH AMICRICAN LUMBER Co. 
v. BANK OF MONTREAL, [1922] 1 
W. W. RK. 1265; 65 DD . KR 348; 
15 Sask. L. lt. 375.—CAN, 


197 xi. eld: an agreeineut 
only intonded to operate as security 
for payment, payablo when the crop 
was barvested, was void uader RK S. M., 
1913 (0. 17), 8. 33. -HASCALL v ROYAL 
BANK OF CANADA, [1923] 2 W. W. RK. 


197 xii. -l—Held; asccurity on 
cropxy to be grown tw futuro wax 
invalid under Rh. 8S. S., 1920 (c. 200), 
8. 20.—RICHLAND Fak, er v. 








197 xiii. --- .]- DALTON v. EATON, 
[1934j 1 D. L. R. 495s: 1 W. W. kt. 
24th: 18 Sash. L. R. 92.—CAN. 


gi. ——-.]—— PROCTOR v. ANDER- 
BON & NORTHERN ELEVATOR Co., LTp., 
EKMAN & Procrok & MALLERY, (1921) 
3 W. W. RR. 39.—CAN., 

ki. —-—— Transaction not bond fide. |}— 
Pitf. claimed the right to take certain 
wheat in A.’e possession. A. wanted 
some of it for seed. It was agreed that 
pitf. would purchase the wheat from A. 
at a price which was equal to the 
amount of A.’a indebtedness to pitf. 
& pe would immediately re-sell it 
to A. at a price per bushe! which made 
the total price at about the same as on 





not reguire the whole of the whent for 
soed, & as the price fixed had no re- 
lation fo the value of the wheat but 
was fixed with reference to the dobt 
owing by A. to plUfh., the actual value 
being much less than the price agroed 
on, the transaction could not be con- 
sidered a bund fide sale to A., & pitt 's 
mifge. was invalid ~ LYNCH v. TTURNEY 
(SaskK.), (1923) 3 D.L. RR. 73 (1023) 2 
W.W. RR. 8765 revsg., (1923) 1 2. L. RR. 
1198.—CAN. 

sa. Binder twine chattel mortgage-- 
To secure price of twine used in previous 
year.J)--Heid: tuy be yee? ranted 
1u the following year over the crops 
of that year, & is entitled to priority .— 
KRENNELL v». UNION BANK OF CANADA, 
{1923} 3 W. W. Rt. 79.—OAN. 


PART V. SECT. 1, SUB-SECT. 2.—A. 


b i. Not amount secured.j— 
HENTON ». INTERNATIONAL TARVESTIR 
Co., [1926] 2 D>. bh. RR. 962; [1926] 
2W.W. K.118; 22 Alta. L. RR. 102.— 
CAN. 


PART V. SECT. 1, SUB-SECT. 2.—B. 


bi. —— Musstatement asto currency. 
—The fact that a bill of sale states tha 
the consideration was paid in “ lawful 
money ot Canada,’ whereas it was in 
fact paid in United States currency, 
does not invalidate the bill of sale.— 
First NATIONAL BANK OF MIN-> 
NEAPOLIS ©. MANN & Conway, [1925] 
3 D. L. R. 648; (1925) 2 W. W. Qh. 
525; 19 Sask. L. R. 546.—CAN. 








230. 


CAN. 


Cases 2189—202. 


by cheque.]—Pitf. granted a bill of sale over 
certain furniture to a money-lender, &, as she 
was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off &'of having her 
furniture released from the first bill of sale. 
Pitf. accordingly received a cheque for £1,000 
from defts., & after receiving it she executed 
the second bill of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 
Jn an action by pltf. to restrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act. 
s. 8, & she contended that the real considera- 
tion was the paymext off of the money- 


a. 41 


1. 


& as a cheque was a good payment ! 

hananrad thaw wae ny need to state 
in the second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated mm the second bill ot sale, 
the action failed.—-J)’Usvuz v. TraFrics & 
Discoveries, Lrp. (1924), 40 T. LR. 411. . 
Add. Annotation :—Mentd. Licnshall v. Wid- 
dison (1923), 130 L. T. 607. 
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was executed, & the money was paid ove; 
by claimant at substantially the same time - 
the bill was therefore valid & the appeal 
must be dismissed.— HENSHALL v, **” 
(1923), 180 L. T. 607, D. C. 


240. Add. Annolation :—Mentd. Herbert’s Trustec 

v. Higgins, [1926] Ch. 794. 

Add. Annotation :-—Refd. Commercial Credit 

Co. of Canada v. Fulton, [1923] A. 0, 798. 

Add. Annotations :—Refd. Westen v. Fair- 

bridge, [1923] 1 K. B. 667; Gordon ». 

Goldstein, [1924] 2 K. B. 779, 

282. Add. Annotation :—Consd. Wilkins v. New 
ed : nee & Hawkings (1922), 39 
T. L. R. 85. 


278. 
279. 


w+ ey 


a bill of sale of furniture is granted to secure 
au loan of money with an agreed sum for 
interest, & the bill is found to be bad, the 
lender is entitled to recover the principal 
money lIcnt & interest by virtue of the con- 
tract: created by the oral negotiations which 
preceded the granting of the bill of sale.— 
eae v. NEW SAVILLE SECURITIES, LTD. 
& HAwsKINGs (G. Jf.) & SON (1922), 389 
T. L. R. 85. 


2937. Add. Annotation :— Distd. Henshall v. Wid- Seen one: Bradford Advance Vo. v. Ayers, [1924] 


(1923), 130 Is. T. 607. 

—— -——./—Pltf., H., had had a number 
of betting transactions with deft., W., @ book- 
maker, since 1918. Pltf. lost various bets 
& paid his losses by cheques. He won other 
bets for which he was paid by various cheques. 
Eventually, ptf. obtained Judgment against 
deft. for £692 10s. Mxecution was Jevied at 
the instance of the judgment creditor where- 
upon deft.’» witc, claimant in the interpleader 
proceedings which followed, claimed the 
yoods seized, alleging that they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
them to secure the repayment of a sum of 
£000 which she had advanced to him. The 
yudginent creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. ‘The bill of sale contained 
the words “ln consideration of a sum of 
£00 now paid...” & the judgment 
creditor said that the £600 was not paid at 
the time of making the bill of sale, & therefore 
was not “now paid,’’ as therein stated, but 
was paid some time later. It was therefore 
contended that the bill of sale was not a good 

bill ot sale because the statement that the 
money was * now paid ’? was untrue. Accord- 

ing to the evidence, deft.’s wife had borrowed 
the £600 from her mother to belp her 
husband, & she handed the £600 over to her 
husband to pay his debts at 6 p.m., on the 
same day that the bill of sale was executed :— 

Held: there was evidence in the present case 

on which the county ct. Judge could find that 

the £600 was “ now paid ”’ within the meaning 
of the statement in the bill; the bill of sale 


PART V. SECT. 1, SUB-SECT. 2.- , 
C. (a). 

Pai 

Ur De 

3 


PART V. SECT. 2, SUB-SECT. 1. 


sb. Stluation of chattels not properly 
demngnated—Description by wh pre- 


void 
y p e L. 


283b. 


288. 


288a. Joint parties—Joint assignment—Of 


289. Add. Annotations : 


292. Add. 


A a EE Semen See 


muses generally Known.jJ—Led : 
cient, if not likely to mislead & chattels 
cupable of being identified.—e Com- 
& CUSHION MANUFACTURING 
HRENDERSON WJ. B.) & Co, 
6 . R. 30.— CAN. 
sd. One mortgaye form attached to 
part of another mortgage Jorm.)—Held ; 
for wunecoertainty.—HENTON  v. 
INTERNATIONAL HARVESTER Co., (1926) 
R. 962; (1026) 2 W. W. RR. 1 CAN, 


vil, —— ——-- .}— lte GAUDREAL, 
ROYAL Bank OF CANADA, [1982] CONE ¥ - 
» Ww. R. yes 66 BD. Lh. RK. 831.- (ONT), {192 }1 Dp. L 


-|— When a bill of sale is void 
under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan has been negotiated purporting 
to be under a bill of sale which turns out in 
fact to be void, an action will lie for money 
had & received, with an obligation to repay 
the loan & interest at a reusonable rate.— 
BRADFORD ADVANCE Cu., LTD. v. AYERS, 
[1924] W. N. 152. 

Add. Amnnofation :—Consd. Gordon v. Gold- 
stein, [1924] 2 K. 33. 779. 











pro- 
perty owned by one party.}—Ly a bill of sale 
aw husband & wile, who were therein together 
called ‘‘ the grantor’’, purported to assign 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone :—leld: inasmuch as ‘ the 
grantor ’’ was not the true owner of the 
chattels at the time when the bill of sale was 
executed, except as against the grantor the 
bill of sale was void under 1882 Act, s. 5.— 
GORDON v. GOLDSTEIN, [1924] 2 Ik. B. 779; 
i lL. J. KR. B. 213 132 L. T. 155; (1924) 
B. & C. RR, 245. 


An intalion s- Expld. Gamage r. Payne (1925), 42 T. L. R. 
18d. 


-Consd. Westen v. Fair- 
bridge, [1923] 1 K. 13. 667; Distd. Gordon 
v. Goldstein, [1924] 2 K. B. 779. 


291. Add. Annotation :~— Mentd. ULerbert’, Trustee 


v. Lliggims, [1020) Ch. 71. 
Annotation ; —Mentd. Commercial 
Credit Co. of Canada v. Fulton, [1923] A. C. 


Fae 


_ er en 


118 > 22 Alta. Oe K: 102.—CAN, 





sulti- 


PART V. SECT. 2, SUB-SECT. 3. 


sg. S of-—Smau present 
payment—cé& ension of tume for pay- 
ment. ]—Held bs suftiquaent.— IMPERIAL 
LUMBER YaRDS, LTD. v. FERQUBON, 
CocksHUTT PLow Co., CLAIMANT, [1922] 
2 W. W.8R.133; 65 D. L. R. 758,— 


240 


297. Add. Annotation :—Refd. Commercial Credit 


Oo. of Canada v. Fulton, [1923] A. C. 798. 


299. Add. Annotation :—Refd. Re North Wales 


Produce & Supply Soc., [1922] 2 Ch. 340. 


301. Add. Annotation :—Expld. & Apld. Re North 


302. 


302a. ——— 


329. 


352. 
372. 
409. 


Wales Produce & Supply Soc., [1922] 2 Ch. 


340. 


Add. Annotation :—Expld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
Other property of industrial 
society—-Charged by debenture.|—Ae Norru 
WALES PRODUCE & Supply SociEery, No. 
144a, ante. 

Add. Annotations :—Mentd. 
Motor Union Insce., [1922] 2 K. B. 249; Le 
A Bankruptcy Notice, [1924] 2 Ch. 76; 
Russian Commercial 
Comptoir d’Escompte de Mulhouse, Banque 
Internationale de Commerce de Petrograd v. 





417. 
418. 
420. 


420a. 


Vol. VIL—Bills of Sale. Cases 207-4098. 


Add. Annotation :—Consd. Herbert’s Trustee 
v. Higgins, [1926] Oh. 794. 

Add. Annotation :—Refd. Herbert’s Trustee 
v. Higgins, {1926] Ch. 704. 

Add. Annotation :— Apld. Herbert’s Trustee 
v. Higgins, [1926] Ch. 704. 

‘‘ Cows, nineteen short-horns & one 
Jersey cow.’’]—Jield: farm stock described 
in the schedule to a bill of sale as above were 
specifically described within 1882 Act, s. 4.— 
HERBERT'S TRUSTEE vv. HIGGINS, [1926] Ch. 
704; 05 L. J. Ch. 308; 185 L. T. 321; 42 
T. L. R. 526; 70 Sol. Jo. 708; [1926] 
B. & C. R. 26. 

Add. Annotation :—-Apld. Herbert’s Trustee 
“. Higgins, [1026] Ch. 704. 

Add. Annotation :-- Mentd. Lowther v. Harris, 





Kdwards 1. 493, 
& Industrial Bank v. , 427: i927) 1 KB. 
484. 


Add. Annotation :—Mentd. Gordon v. Gold- 


Goukasson (1924), 40 T. L. RK. 837: Ludders- stein, (1924) 2 K.B. 779, 

field Kine Worsteds v. Todd (1925), 42 444. Add. Annotation :—Refd. Wilkins v. New 
T L. R. 52. Saville Securities & Hawkings (1922), 39 
Add. Annotation :--Mentd. Ucnshall +. Wid- T. TR. 85. 

dison (1923), 130 L. T. 607. 452. Add. Annotation: Mentd. Herbert's Trustee 
Add. Annotation :— Refd. Commercial Credit e Higgins, [1026] Ch. 74. 

Co. of Canada v. Fulton; [1923] A. C. 79s. : 495. Add. Annotation :—Refd. Commercial Credit 
Add. Annotation :—Mentd. Wilkins 1. New Co. of Canada v. Fulton, [1923] A. C. 798. 
Saville Securities & Mawhings (1922), 80 498. Add. Annotation :—Consd. Commercial Credit 


T. L. R. 85. 


Co. of Canada v. Fulton, [1923] A. C. 708. 
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293 v. --—~-- - —— Reference tu descrip- 
tion ian another inatrument.|—ZHeld : 
goods & chattels must be so aot out on 
the face of the instrument as to be 
easily identifiable, & a reference to 
another inxtrument cannot suffice; « 
as to subsequently acquired goods the 
mtge. was null & void.--dte TRIN, 
(1923) 3D. L. R. 986: 338 Man. L. ih. 
153; 1923) 1 W. W. Rk. 1190; 3 
C. B. R. $28.—CAN. 

q i. -/—When a mitge. of a car 
was made by H., he was owner of only 
one undivided half-sharo in the car: 
Held: notwithstanding the consent of his 

artnor to the mtge., it was valid only 
the extent of H.’s half share. the 
fact that shortly after giving the 
security H. became the sole owner did 
not operate retrospectively under 
Chattels Transfer Act, s. 21.—BOWDEN 
vw. R., (1921) N. Z. L. R. 249.--N.Z. 


PART V. SECT. 2, SUB-SECT. 6.—G. 

pi. Rights of grantor.j}—The 
covenant implied in instruments by 
oe of security over stock which, while 
forbidding the romoval of stock without 
the grantee’s consent, permits asale bys 
the grantor in the ordinary course of 
business, provided that the number of 
stock is not thereby reduced below the 
number stated in the security, docs not 
require as a condition of a valid sale 
that the proceeds be paid to the 

antee.-NATIONAL BANK OF NEW 

EALAND tv. DALGETY & Co., [1925] 
N. Z. L. R. 250.—N.Z. 


PART V. SECT. 2, SUB-SECT. 8.—B. 

415 xi. —— —.}—BANQUE 
D’HOCHELAGA v. HAYDEN & GILUESPIE 
ELEVATOR Oo., [1922] 1 W. W. R. 
1054; 63 D.L. R. 514; 17 Alta. L. RK. 
277.—CAN. 


(p- 73) i. —— “ Fight pure bred 
red poll cows.’’}—A bill of sale of cattle 
ior * li ean a olgre oe ne 
poll cows named as follows 

the names, in the on of aN R. 

on a named timber 
reserve *’ :—Held: (1) the description 
was sufficient, tn the absence of evidence 
that claimant had poll cows other 
than those covered by the bill of sale 


J.8. 














RO as to make thoxe covered thereby 
dificult of identification ; (2) the onus 
Was on the party attaching tho bill of 
sale to show that the cows deseribed 
weTe ineapable of identification even 
om making proper inquiries | ROBIL- 
LARD vt. MCCULIOUGH, [1926] 3 D.L. RR 
178s [I9V6) 2 We. We. RR. 30035 20 
Sabh. L. R. 559 ~— CAN. 

n (p. 73) i. * Issue of” named 
“animal ’|—It is not a sufficiont de- 
seription to desermbe an animal as the 
ssue oof another animal when the 
animal has at the date of the mtge. 
ceased to follow its dam for nurture.— 
Rieskr ve. Bewaors, (1922) 1 W. Ww. kh. 
1134; 65 D. L. R. 58; 17 Alta. L. HR. 
548.—CAN. 

k (p. 74) i. — -- ——— —~.}-KING 
Y. DOMINION BANK, [1920] 3 WLW. A. 
295.—CAN. 
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pi. Iicference in schedule to 
earlier) = mortgage.}—OTAGO  Farvins 
CO-OPERATIVE ASSOCN. OF NEW ZrA- 
LAND, Lrp. vw. McGowan, [1925] 
N.Z I. R. 482.—N.Z. 


PART V. SECT. 4, SUB-SECT. 1. 


466 i. Non-complhance with statutory 
requirements—Ilow far mortyage valid.) 
— Bill» of Salo Act, N. B. 1903 (c. 142), 
s. 5, affords no protection for a mtge. 
not executed & attested in acrqordance 
with s. 3 subsequent to another mtge. 
also not in accordance with &. 3. Such 
prior mtge. is good as between tho 
parties & those who are not protectad 
by 8. 5.—MEADE v. DESCHENR, [1923] 
2D. L Kh. 332.—CAN. 


PART V. SECT. 5, SUB-SECT. 1. 


o i. .)—Chattel mtges. unregis- 
tered under such an agrecment :-—J/eld : 
void as against » mtgee. of the land 
claiming the chattels under a distress 
under an attornment clause in his mntge. 
—McDoOvucaALi & SECORD, LTD. v. MER- 
CHANTS BaNK OF CANADA, [1920] 1 
W. W. R. 364; 51 D. L. R. 309. 





PART V. SECT. 5, SUB-SECT. 2. 
e i. Declaration as to bona fides 





sworn sir daya before execution.)|—THeld : 
mtye. null & void as against the trueteo 
in bkpey. of the mtgor.—Z?e GIBBONS, 
i" 921)3 DOL. R. 619; 5C. BL RR. 16.— 
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492 in. - —- - —.]--Held: a docu- 
ment not a ‘* true copy ’” was null & 
void against purchasors.— COMMERCIAL 
C'REDIT Go. OF CANADA, LTD. v. FULTON 
Brorkrers, [1923] A. OC. 798; 93 

J. P.O} 12: 130 TL. T. 72: 39 
Oe 684; [1923] B. & C. lt. 102. 
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oO (p. 86) i. ——~ Jill for future ad- 
vancea.J—RORINSON v. PETERS (3919), 
47 N. LB. R. 1.—-CAN. 


o (Pp. 86) ii. --— Mffect of omission— 
Partoft goods delivered. \-—-Ield : bill valid 
where there was anu imincdiate de- 
livery followed by an actual & con- 
tinued change of poxseasion, & where 
goods had been sold & the proececds were 
lying in the shoriff’e hand ——Kirran 
ve, McCaw, [1924] 1 D. L. I. 601; 1 
W. W. RR. 65; 34 Man. L. RR. 64.— 
CAN. 


qa (p. 86) {. -—-— —~—.|—Re 
McDonaan (Ont.), [1926] 3 D. L. R. 
36; 7C. B. lh. 686.—CAN. 

m (p. 86)i. — -—-— Omission 
of statement aa to lknowledge.\|— CRAtU 
(W. G.) & Co., Lp. wa GILLESPie 
(1920), 47 Q), Il. RR. 520 ; 54 D. L. R. 
514. --CAN, 

qa (p. 87) i. ~—-— Bank taking mort- 


gage--Iocal manager—Without written 
authority.) — Held: sufficient. — Ie 





GAUDRUAU, Hr pp. ROYAL BANK oF 
CANADA, [1922] 3 W. W. RR. 793: 66 
D. L. R. 831. CAN. 

506 va. —- — - —-—.])- -While it 


i4 very desirable, the absence of date 
Is not fatal, as the Ordinance docs not 
presecitibe any form of afiidarit.— 
~ NQUE bp’HOCHELAGA v HaypDEN & 
GILLESPIE ILEVATOR Co., [1922] 1 
W. W. R. 1054; 63 D. L. R. 5143 17 
Alta. L. R. 277.—-CAN. 


Cases 552—673a. ENGLISH AND EMPprre Diaest SUPPLEMENT. 


552. Add. Annotation :—Expld. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 


563. Add. Annotation :-—Mentd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 704. 


574. Add. Annotation : — Mentd. SENAY O. 


oo Co. of Canada v. Fulton, [1928] A. 


576. Add. Annotation: —Mentd. Harrods vv. 


Stanton, [1923] 1 K. B. 516. 


Part Vl.—Avoidance. 


648. Add. Annotation :—Consd. Shears v. Jones, 
{1922] 2 Ch. 802. 


663. Add. Annotation :—Mentd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. 


672. Add. Annotations :—Expld. & Apld. French 
vw. Gething, [1922] 1 K. B. 236. Mentd. 
aaah Island Comrs. v. Preedy, [1922] 1 


673. Add. Annotation :—Consd. French v. Gething, 
{1922} 1 K. B. 236. 


678a. ———.]—By a post-nuptial deed in 
May, 1914, a husband gave his wife certain 
houschold furniture in the house in which the 
husband & wife lived together. The furni- 
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ture remained in the house, which continued 
to be occupied by the husband & wife. The 
deed was not registered under 1878 Act. Ixe- 
cution creditors under a judgment recovered 
in 1920 against the husband levied execution 
at the house. The wife claimed the furniture. 
In an interpleader issue between the wife & 
the execution creditors :—Held: the furni- 
ture was not in the possession or apparent 
possession of the husband within 1878 Act, 
s. 8, nor in his order & disposition or reputed 
ownership within Married Women’s Property 
Act, 1882 (c. 75), s. 10.—FRENCH v. GETHING, 
[1922] 1K. B. 236; 91L. J. K. B. 276; 126 
L. T. 394; 38 T. L. R. 77; 66 Sol. Jo. 140; 
[1922] B. & C. KR. 80, C. A. 


}—He NatHAN | v. TWIN CrTry GRAVEL & CONCRETE 


eh. Presumption of accurac Absence Revert Er Poe A RORNE, 11925) 4 | Co., Lrn. & TERWILLEGER (Alta.), 


of evtdence to rebul.}\—Re Gaunpnrean, | D L. R. 1078 


11926] 3 W. ih R. 775.—CAN, 





He ROVAI. BANK OF CANADA, [1922] o (p. 102) i, -— ——.}~—Re Kerr, a (p. 107) i. Obtaining 


W. 1.79; 66 D. L. R. 831.—CAN. | Jer p. MARTIN (Ont.), [1926 
Necessity for affidavit |} 706; 7C. B. lt. 605.—O 
iBH0r' Wi. Wit ee CAN TAYLOR, pee jaa tt Frei apres chattel mtge. 09) i Bef 
eet ere was void.—Re NATHAN ORYBTAL, Wr t (p. 109) i. efore dg- 
i, 3 P. seuooer v. ataSy CHOENE: [11925] 4 D. L Pp. by creditor ihe 





88) fi. 
my Pi vag i under corporate seal of 


k (p. 88) i. 











616 i 


The absence of the dato of execution v. QosrE, of1922) 3 Ww. W. 
or —C 


of a chattc] mtgo. from the affidavit of ; 
the witnesa ren ore the mtge iad —_ 61 
NorRTH AMERICAN LUMBER Oo. 








.L. R. | judgment juke ently to sale.}—Held : 
seeded ** creditors.”’ — MICKELSON v. Nap: 
tement Med after ar ae Oo., [1923] W. R. 843. 





L. R. 1078. | ment recovered 
a . was entitled to dele her 
rig. ar ates ——-HENRY v. SEXSMITH 
-J—McCase (oat. 64 D. .L. R. 373; 50 0. L. R. 


it. 465; 70 
t (p. 109) il. 
& disposal of by gra -}—-Held : 


Subs seigure 





61 ——-.}-——-McD 
v. BANK OF MONTREAL, agen) 7 ax v, Cincy, aie) D. LR. 1018 ; am defective bill of sale could not be per- 




















Ww. W. 1865; 64 a L. R. 348; fected by a seizure & disposal of the 

16 Sask. Ro R, 875.—CAN. 83 616 v. --—-When an | goods thereunder as inst creditors 
k (p. 88 — —— ——. re | order permitting tho filing of a senews) who had already acjzed Ane moods under 

LAWSON, Kir ? SUANEEY, [1925] i statement fa obtained on an ez ges oxecution.—Re Scr {1925} 1 

D. L. R. 1100.—CAN. 7 at rae while the question of the | D.L. R. 240; [1994] 3 W. ’wW.R. 905.— 
a (p. 88) i. te of the chatte) mtgee. are coram | CAN. 


affidavit must strictly | ly w th the osition shoul 


-}—The | fudtoe in othor procuodings, the mtgve.’s d 
not be taken to have 


form in the statute, or the mtge. is vo 
void against creditors ay mtgor.— Re boon bette Tee O24). ly: 


(p. 109) ——.}—SLoan _». 
OTTAWA CAR Minceloriniea Co. 
D. L. R. | (1921), 64 D. L. R. 333; 50 0. L. R. 


sen ere JAMESON, [19241 4 | 876; 3 W. W. R. 475.—CAN. 235.—-OAN~ 





616 vi. 








p (p. 89) i. 
of natartal fact. t.}—PRocror v. pNDEES 
AON & NORTHERN ELEVATOR Co., MCOaBK v. CosTE 
eeMAN & Procror & MALLERY, (py 618 viii 
3 W. W. R. 30.—CAN. . 
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696 ili. 





}~The abatement OF of | file renew 





Omission | time for subsequent renewals 5 as 
ORT io3a) 3 Wz. R, BRD. Lf 


-_/-Where deft. 

urohased gonds from mtgor., paying ok. Agatnet princtpal—<Agent grant- 
Paul value kn knew of the mtge., but con- | ig oS mar entent sapped ;- ALLEN v. 
as a matter of NoRFO RATIVE DarRy Oo., 
Not stated in mortgage— ey to ro upon mtgee’.s failure to | LTD., Sai TTT N. "Z. L. R. 715.—N.Z, 
eld: deft. was not a 7 


465; 70D. L. R. 8 





be was entitled 


ae what datc o (p. 109) Loe ——— ———- Seisure under 


lien ar ne Re oe 
922; 


D. : 
ery affa., 24! 0. W.N N. G13. 


Stated in affidavit. 
the address of tho agent of m in ea in good faith. —* CANADIAN PART VL SECT. 3, SUB-SECT. 1.—A. 


tb aatisty the statutory reauirome olont 
antia © statutory requiremen 
although m # addresa is not stated AX. 
p tt the mtgo. taolt. ~—-I MPERIAL LUMBER 


a ox Com 








MEROE v. MUNROB, [1925] 
L. R. 368; [1925] 1 W. W. R. 


1— h (p. 110) ‘i. Chattela subsequently 
taken bargainee.}—A Dill of sale 
vold under the statute cannot be made 





ps, Ltn. v. Ferouson, CooxsnoTr Paras VI. SECT. 2. valid by any subsequent possession 

Pow bo. veement (192913 W. W.R. r (p -+—Livapaoon taken by the ee IPPAN 0, 

1 1 101), i. ———.}—If the Chattel Mtge. Act S., 1920 b (p. 114) 3. re eo 5S oa 2% 
mtgee the ourrene of a | (0. 200), are all creditors of the seller, | MAGEE, 19241 $ Rte; 3 
mtge re renewal mea | & not meroly those whore claims have | W..W. R. 816; 20 Alta. L. R. 431.— 
ned 7, jaan. actual osseasion of been prosecuted to judzment. —Finst CAN. 

es no sale or change STIONAL BaNK OF MINNEAPOLIS 

of title, the mtge. remains valid & | Mann & Conway, [1925] $ D. L. R. | PART VI. SECT. 3, SUB-SEOT. 1.—B. 
effective westhout renewal.——MoC 648; tea 2 Ww W. R. 625; 19 Lo. 116) i, —— aa The 
Consre, [1923] 3 W. W. R. 403; 10 gage . R. oy posreasion °° req 
D. L. ‘R. 25.—OAN. rap. iii, —— _— Bills Bale Ordinance, C. O. 1s Or 1808 

1 (p. 101) i. Seale ee OKBURN, per Bills of Gale Act, ere * must be open.— 
Ez p. MorratTt, (1925] 2 D. L. R. 1206; R 8. A., 1923 (o. 151), & 12, includes Go. 2. ALRERTA m Oo. 


50. B. R. 698. AN. a simple contract aredito 


tor.— tmRRE | [1921] 8 W. W. R. 619.—OCAN. 


678. 


Add. Annotation :—Consd. French v. Gethin : 
(1921), 91 L. J. K. B. 276. Bete ‘ 


689. Add. Annotation :—-Consd. National Pro- 


695. 


704. 


706. 


708a. 


709. 


710a. 


PART Vi. SECT. 3, SUB-SECT. 2.—A. 


Co. » 

10923; 
PART VI. SECT. 6, SUB-SECT. 2. 
740 1. Second 

Second bill valid. }—Where 


vincial & Union Bank of England v. Charnl ; 
[1024] 1 K. B. 481. za 7 er 


Add. Annotations :—Consd. National Pro- 
vincial & Union Bank of England v. Charnley, 
{1924} 1 K. B. 481; Re Wait, [1926] Ch. 962. 


Refd. Performing Right Soc. v. London 
Theatre of Varieties, [1924] A. O. 1. 
Add. Annotation :—Refd. National Pro- 


vincial & Union Bank of England v. Charnley, 
[1924] 1 K. B. 481. 

Add. Annotations :—Consd. Kursell v. Timber 
Operators & Contractors (1926),95 L.J. K. B. 
569. Refd. Performing Right Soc. v. London 
Theatre of Varieties, [1924] A. C. 1; Re 
Wait, [1927] 1 Ch. 606. 


-]—The grantor of a bill of 
sale described the goods in the schedule 
thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bill of sale 
was given as security for a loan to the grantor 
from deft., & at the time of its exccution the 
wife made a statutory declaration that the 
goods were those of her husband. One firm 
of solrs. acted for all the parties in this trans- 
action. Onaclaim by the wife to the goods: 
—RHeld: she was estopped from denying 
that the goods were those of her husband, & 
thus showing that the bill of sale was void 
as against deft.- under 1882 Act, s. 6.--—- 
WESTEN v. FAIRBRIDGR, [1923] 1 K. B. 667; 
02 L. J. K. B. 6773; 1297... 'T. 221; 67 Sol. Jo. 
403; [1923] B. & C. R. 86. 

Add. Annotation :—Mentd. Waller v. Thomas, 
[1921], 1 K. B. 541. 

Voluntary deed of gift by husband 
—Declared void after date of bill.)—-A man 
who was in debt executed a deed of gift of his 

















718. 


719. 


722. 


Vol. VII.—Bills of Sale. Cases 678—809. 


furniture in favour of his wife, who thereafter 
granted a bill of sale upon the furniture to a 
person who took for value & without notice. 
Subsequently the deed of gift was declared 
void under 13 Eliz. c. 5 as being in fraud of 
creditors. The furniture having been taken 
in execution by a judgment creditor the bill of 
sale holder claimed the furniture under the 
bill of sale. Interpleader proccedings were 
instituted in which the execution creditor 
alleged that the bill of sale was void under 
1882 Act, s. 5, on the ground that the grantor 
was not, the ‘ true owner ”’ of the furniture 
at the time of the execution of the bill of 
sale :—Held: until the deed of gift was set 
aside the donee thereunder was the ‘“ true 
owner ’’ of the furniture, & as she had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 
the bill of sale.-— HaARROns, Lrnp. ». STANTON, 
[1923] 1K. B. 616; 92 L. J. K. B. 408; 128 
L. T. 685 ; [1023] B. & C. R. 70, D. C. 

Add. Annotation :— Refd. Wilkins «. New 
Saville Securities & HWawkings (1922), 39 
T. Ll. R. 85. 

Add. Annotation : — Expld. & Apld. Re North 
Wales Produce & Supply Soc., [1922] 2 Ch. 
340. 

Add. Annofations: -— Consd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76; Huddersfield 
Fine Worsteds v. Todd (1925), 42 T. L. R. 62. 
Refd. Edwards v. Motor Union Insce., [L922] 2 
kK. B. 249; Russian Commercial & Industrial 
Bank v. Comptoir d’Escompte de Mulhouse, 
Banque Internationale de Commerce de 
ea aie v. Goukassow (1924), 40 T. I. R. 
837. 


7238a. Owner—Statutory declaration that goods 


belonged to grantor.}—— WESTEN v. FaliR- 


BRIDGE, No. 708a, ante. 


Part Vil.—Rights and Liabilities of Parties. 


797. Add. Annotation :—Mentd. Re Mellor, Alvarez | 809. Add. Annotation :—Refd. Re Wait, [1927] 


v. Dodgson, [1922] 1 Ch. 312. 


bill to cure invalidity— 


—HTIleld: the right to seize under the 
by reason of 
to cancel the agreement — 


xi, ——.}—Liouip Carponic | Mtge. was not curtailed 
. rou LR. ee ANS L. RB. | Goon v. © , 1924} 2 
= : : 1 W. W. R. 1027.—CAN 


PART VII. SECT. 2, SUB-SECT. 3. 


sl. Neceasity to obtain leave of court 
—Jurisdiction of court on oppicane: | 
e 


have 
been sold fide & a Dill of sale ~—RUDDER v. LUNDIN 
given which is inyalid because it was ZORES At 
not duly registered, & the seller gives Aas Pe 67 D. 


the buyer a new bill of sale, even after 


aTIONAL BANE OF lata ad e. 
NN . R. 


648 ; 
Bask 


WwW. W. R. 899.—C 


PART VII. SECT. 2, SUB-SECT. 2.—B. 
d i. ——~ Proceedings to cancel prin- 


ctpal securit 
intention that a breach of 


_ W. R. 974; 
CAN. 


t 
ponstion to aeoceed aecinet te 
a on Pp aga 8 
, it will entitle the buyer to hold 
as net the c tors.—F instr 


802 ifi. 





& terms of the 


Conway, [1925) 3 D. 
ie a eo 
ti [ J) 1 ia 


ity.]}— Where it was the 





ves a chattel mtge 
a & it is shown either hy the express 


PART VII. SECT. 2, SUB-SECT. 4.— 
A. (b). 


.}~—-Where a trader 
- npon his stock-in- 


mtge., or by necessary 
implication, that the intention of the 
arties is that the mtgor. shall remain 
fi oa8Bess) the stock-in-trade 
mo , & carry on business there- 
with in the ordinary course of trade, 
@® purchaser om him of an 
mortgaged goods, bona fide, 
o courre of peg | will obtain 


D. L. R. 920; 


AOT, et 2 
L. R. 657. 


1 Ch. 606. 


that the mtgor. is to be at liberty to 
mel fee of the mortgaged goods in the 
ordinary course of hie trade, a pur- 
chaser of such mort groda will 
hold the saine subject the es 
SABKATCHEWAN -OPERATIVE LE- 
VaTOR Co., LTD. v. CANADIAN PACIFICO 
Ry. Co., (1924) 3 D. Le R. 5256; 2 
Ww. Ww. R. 910.—CAN. 
EXTRa- 810 ia. By dill of sale.}—D. 
executed a bill of sale, duly registered 
assigning to the Crown (inter alia) all 
after-acyuired chattels. D. subsre- 
quently executed in favour of deft. 
another bil] of sale over certain farm 
implements acquired «ince the first 
bill of sale. pon the sale of these 
implements the Crown claimed the 
roceeds on the ground that upon 
heir acquisition they became subject 
to the security of the Crown. Deft. 
was aware that the Crown held a 
chattel security, but believed it com- 
rised other chattels than those con- 
yained in his security :—JZ/eld: the 
title acquired by the Crown was 
equitable only & since deft. acquired 
a good title ut jaw for value & without 
al provision in the 





of the 
in the 


agreement | title to such from the | notice of the s 
to purohase land should give a right of | mtge.; but if the mtge. on ita trne | Crown’s security, the legal title pre- 
distress et a aclintaral shateel ittwe: : Soeeteaidon does she contemplate ' vailed over the equitable title; & 


Cases 830a— 846. 
830a. 


deft.’s knowledge of the existence of 
the former bill of sale did not amount 
to conutructive notice of its contonts.— 


OPERATIVE, 
N. ZL. Wt. 513.—N.Z. 


PART VII. SECT. 2, SUB-SECT. 4.—B. 
814 ii. - - — After removal of goods by 


& forbade the sale, but deft., believing 





—— .J—In June, 1921, a bill of sale, 
which was duly registered, was given to 
secure £400 with interest at 24 per cent. per 
annum. An agreement was afterwards made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee £450 then owing thercon & to lend 
to the grantor a further sum of £550 upon 
having the payment of these sums, making 
together £1,000 with interest thereon, secured 
by a transfer of the £450 then owing on the 
bill of sale & the securities for the same. 
Subsequently, in Nov. 192], a deed was 
made between the parties to the bill of sale & 
claimant, by which, in pursuance of the agree- 
ment & in consideration of £450 then paid to 
the grantee of the bill of sale by claimant, 
the grantce assigned to claimant the principal 
& interest secured by the bill of sale & all 
securities therefor, & the grantee also at the 
request of the grantor assigned to claimant 
the goods comprised in the bill of sale free 
from all equity of redemption under the bill 
of sale, but subject to a proviso for redemp- 
tion in the deed, & the grantor covenanted 


CANTERBURY FARMERS C'O- 
ASHOCN., Lrp., [1924] 


PART VII. SECT. 3. 


ai. - -- - —.}- In orde: for an 
assignee of a chattel mtge. to recover 
the debt secured thereby im an action 





831. 


834. 


836. 


846. 


the bill of sulo to be fraudulent, sold 
the goods under tho distress '—Held ; 
deft was liable.—PMGroN t MILLIGAN 
(1871), N. B. Dig. 282.—CAN. 
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with claimant to pay to her on a specified 
date the £1,000 with interest at 6 per cent. 
per annum. The latter deed was not regis- 
tered as a bill of sale under the Bills of Sale 
Acts :—Held: the deed was not a ‘‘ transfer 
or assignment ’’ of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which itself required to be registered &, 
therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignec 
thereof.—MARSHALL & SNELGRKOVE, LTD. v. 
GOWER, [1923] 1 K. B. 356; 92 L. J. K. B. 
nee 128 L. T. 829; [1923] B. & ©. R. 81, 


Add. Annotation :—Consd. Marshall & Snel- 
grove v. Gower, [1923] 1 K. B. 356. 


Add. Annotation :—Mentd. French v. Gething 
(1921), 91 L. J. K. B. 276. 


Add. Annotation :—Mentd. Waller v. Thomas, 
[1021] 1 K. B. 541. 


Add. Annotations :—Refd. Performing Right 
Soc. v. London Theatre of Varicties, [1924] 
A. C. 13 Re Wait, {1927} 1 Ch. 606. 


chattel mtge., cun stand in no better 
position than the original holder 
thereof, & must hold the same subject 
to exinting equities, & be 1 lable im 
damages for anv unwarranted sale b 
him of the chattels covered by the bill 
of sale & lien notes.—Scorr tv. Moosn 
JAW Morors, Lip. & J. HANNA, LYD., 
j1924) 6 Ie Lo. R. 279; 2 W. WwW. RR. 
1234. CAN. 


grantos J— Deft. Joased uw house to P., b tes i as ip a 

: y him alone against mtgor., his -}—TRADFRS TRUBT Co. 
hea eb eth ant “tal a ara ae usaigninent must be absolute & an! Crawrorp, [1926] 1D. R. 11675 38 
goods for two yours Bofore a quartct’s writing & notice thereof ino writing | O. I 1. 381. CAN, 
the promises; deft. followed them & ey ae ( = one (WO2ty 2 | ART : - 4. 
distraincd for tho rent; pltf. gave Sr eae at i gi. -—— Chattels taken by mortgagee.) 
notice that be was owner of the goods bi. .) The agsignec of a bill of {| - TINANr v. SIMON (1922), 67 D, L. BR. 

sale & lien notes, which are in effect a | 773.— CAN. 





Vol. VI. — Cases 317—953. 


BONDS. 


Part VI—Operation and Incidents. 


317. Add, Annotation :—Apld. Lawrence v. Hayes, | 355. Add. Annotation :— Mentd. Patsman v. Tay- 
* [1927] 2 K. B. 111. | lor, [1927] 1 K. B. 637. 


Part Vil_——Performance or Breach of Condition. 


536. Citations :—For ‘“‘ BRown’s Case (1550), Benl. 547. 4dd. Annotution: —Refd. Cantiere Navale 


8; Ben. & D. 35; 73 E. R. 937,” read Triestina v. Kussian Soviet Naptha Export 
‘* Brown’s CasE (1500), cited Ben). 8; Ben. Agency, [1925] 2 K. B. 172. 


& D. 35; 73 B. R. 937.” 


Part VIIl.—--Amount Recoverable on Breach of Condition. 


569. Add. Annotation: -Refd. Campbell ve. Pollak, | 577. Add. Annotation : —Mentd. Re Myre-Williams, 
[1927] A. C. 732. Williams r. Williams, [19238] 2 Ch. 583. 


Part IX. Assignment. 


680. Add. Annotation :-— Apld. Ac City Life Assce., | 69f. tdd. Annotation: Retd. Republica de Guate- 
[1926] Ch. 191. mala ov. Nunez, [1927] 1 1K. 2B. 669. 


Part X.--—Discharge. 


700. Add. Citation :- (ited 6 Cu. Rep. 44 b. | 796a. Payment by one Whether co-obligor 
Add, Annotation :— Refd. Enes Case (1627), | released.| Assignment of bond to co-obligor, 
Litt. 58. | Who pays it, is of no use. —WOKFINGTON Pr, 

701a. S. P. Bee's Caste (1027), Litt. 583 124 | SPARKS (1701), 2 Ves. Sen. 0683 25 1. BR. be 


1.1. 133. 2 
712. Add. Annotation: Retd. Allen r. Royal 80% fdd. Annofation : Mentd, “he 


Bank of Canada (1925), 41 T. L. R. 625. [1924) P. 140. 
749, Add. Annotation :—-Mentd. Re A Bankruptcy 814. .1dd. Annolalion : -Mentd. Le Wyre-Williaims, 
Notice, [1924] 2 Ch. 76. Williams 7. Williams, [1923] 2 Ch. 533. 


Part Xll——Actions on Bonds. 


953. Add. Annotation :—Refd. Davey v. Robinson, [1923] 1 K. B. 568. 


PART XII. SECT, 2. | PART XII. SECT. 3, SUB-SECT. 3. PART XII. SECT. 6. 
é sm. Hatenston of tine for payment rn di.—- Allernative pleas of payment 
860 fii. —- - Bond in penal sum.) conmderalion of higher rut¢ of untereat.| & denial of execution.|—The plea of 


Summary judgment cannot be ob- Held: the proper time for applying to) payment will not amount to an 
tained in un action on o bond in a amend in order to raise the above  udimussion of the bond, & will not 
penal suni guarantecing the payment defence was at the trial, & not on relieve pltf. from the necessity of 
vf a smaller sum.—WESTERN Dou- appeal.—WESTEKRN DOMINION INVES!- proving the alleged loss of the bond.— 
MINION INVESTMENT CO. v1, MCMILLAN, MENT Co. v. MACMILLAN, [1925] 1 MUHAMMAD ZAFAK v. ZANUR HUSAIN 
11925) 1 W. W. Ro 566.—CAN. D. I. 1. 562.—CAN. (1926), I. I. 1. 49 A. 78.— IND. 
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BOUNDARIES, FENCES AND PARTY-WALLS. 


Add. Citation :—109 L. T. 820. 

Add. Annotations :— Generally, Retd. Re Boun- 
dary between Canada & Newfoundland in 
Labrador Peninsula (1927), 137 L. T 187. 
Mentd. Iritish Controlled Oilfields v. Stagg 
(1922), 127 L. T. 209. 


Add. Annotation :— Mentd. R. v. Electricity ! 


Comrs., Hae p. London Electricity Joint 
Committee, [1921] 1 K B. 171. 

Add. Annotations :— Retd. Re Boundary be- 
tween Canada & Newfoundland in Labrador 


67. 


94. 


Part |—Boundaries. 


Peninsula (1927), 187 L. T. 187. Mentd. 
British Controlled Oilfields v. Stagg (1922), 
127 L. T. 209. 


Add. Annotation :—Mentd. Brighton & Hove 
General Gas Co. v. Hove Bungalows (1923), 
93 L. J. Ch. 197. 


Add. Annotations :—Consd. Brighton & Hove 
General Gas Co. v. Hove Bungalows, [1924] 
1 Ch. 372. Mentd. Barwick v. 8. E. & C. Ry., 
{1921} 1 K. B. 187. 


Part I1——Fences. 


Add. Annotations :—-Mentd. Michael v. Phil- 
lips (1923), 130 I. T. 1425 Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L.. J Ch. 520. 

Add. Annotations :—Mentd. Bromley v. Mer- 
cer, [1922] 2 K. B. 1265; Fairman v. Per- 
petual Investment Bldg. Soc., [1923] A. C. 74, 


Add. Annotations :—As to (1) Apld. Noble »v. 
Harrison, [1926] 2 K. B. 332. Refd. Ilford 
U.C. v. Beal, [1925] 1 K. B. 671. Generally, 
Mentd. Edwards v. Birmingham Navigations, 
[1924] 1 K. B. 341; Smith v. G. W. Ry. (19286), 
135 lL. T. 112. 

Add. Annotation :—Refd. Glasgow Corpn. v. 
Taylor, [1922] 1 A.C. 44. 

Add. Annotation :—Distd. Sack v. 
[1925] Ch. 235. 

Add. Annotations :—Consd. Bromley v. Mer- 
cer, (1922])2 K. B. 126. Refd. Glasgow Corpn. 
v. Taylor, (1922] 1 A.C. 44. Mentd. Edwards 
uaneenen Navigations, [1924] 1 K. B. 
Add. Annotations :—Consd. Hardy v. C. L. 
Ry. (1920), 124 1. T. 13863 Glasgow Corpn. 
v. Taylor, (1022] 1 A. C. 44. Refd. Mersey 
Docks & Harbour Board v. Procter, [1923] 
A. C. 263. Mentd. Fairman v. Perpetual 
Investment Bldg. Soc., [1923] A. (C. 743 
Sutclifle «. Clients Investments (Co., [1924] 
2K. B. 746; Harnett v. Fisher (1926), 1385 
Il. T. 7243; De Freville v. Dill (1927), 96 
L J.K. B. 1056. 

Add. Annotations :—Refd. Sutcliffe v. Clients | 
Investment Co., [1924] 2 K. B. 746. Mentd. 
Fairman v. Perpetual Investment Bldg. 
Soc., [1923] A. C. 74. 

Add. Annotation :—Refd. Ilford U. C. v. Beal, 
[1925] 1 K. B. 671. 

Add. Annotations :—Folld. 


Jones, 


Canvey Island 


171a. 


Comrs. v. Preedy, [1922] 1 Ch. 179. Refd. 
Brighton & Hove Gas Co. v. Hove Bungalows 
(1923), 88 J. P. 61. 


-})— Pitfs. were incorporated 
under Canvey Island (Sea Defences) Act, 
1883, for protecting Canvey Island from 
inundation by the sea. They succeeded 
former comrs. appointed by an Act of 1792 
(82 Geo. 3, c. 31), which contained a power 
for these comrs. under s. 13 to erect a new 
sca wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
this purpose. In 1813 the new wall was 
built, & £150 given as compensation to the 
owner of the land taken. nder the Act of 
1883 the property & rights of the former 
comrs. were vested in pltfs. who had power 
under that Act to hold lands. Pltfs. claimed 
to be owners in possession of the foreshore 
between the new & the old wall. Deft. 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession of a strip 
of land comprising part of this foreshore, & 
to be entitled as of right to excavate & remove 
shells & other drift even although, as pitis. 
alleged, it deprived the new wall of protection 
& support, & exposed it to injury by the 
action of wind & water. The greater ri 

to the wall in consequence of deft.’s action 
was established by the evidence. In an 
action by pltfs. to restrain deft. from so 
removing the drift, & from trespassing on 
their land :—Held: (1) assuming the strip 
in question to be deft.’s freehold, pitfis. were 
still entitled to an injunction restraining 
him from so removing drift from the a a 
as to expose their wall & works & the lan 

protected thereby to greater risk of inunda- 
tions of the sea; (2) pltfs. had established 
their statutory title under the Acts of 1792 











PART I. SECT. 1, SUB-SECT. 2.—A. 
(p. 264) « 
1923) 3D. 1. 


m 
ING, 


(p }— 
v. Hicaiane 1920), 47 N. B. R, $24.— 
CAN. . 


Pp Fy MEL 
LISH (1932), 70 D. L. R. 327.— CAN. 


b (p. 264) i. 
i. ——.}—Pirrs v. Warr- 
- 879.— CAN. 


. 264) i. EINGarTon 


GS 
° 


Ff (p. sen: ——— 
missing.|—KAJNER 

264) fl. 8. Sag K ANEEN v. os , ™ 

CAN. 





———., }—-A.°G. 
FOR ONTARIO v. BooTH (1923), 53 
O. L. hk. 374.—CAN. 


PART I. SECT. 1, SUB-SECT. 3. 

——— Where mound 
ve. Kovacz, [1922] 
3 W. W. R. 102; 68 D. L. R. 793.— 
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r (p. 267) i. -} 
Hed: evidence of the existence & 
location at one time of a certain mound, 
according to the rules gov gur- 
veys, was.a proper way of estab! 

the boundary line.—-CaINn v. COPELAND, 
(1933) 2 W. W. R. 1025; 67 D. L. R 
5681; 15 Bask. L. R. 639.—OAN. 








& 1883 to the whole of the land taken & set 
out pursuant to s. 13 of the first Act, & had 
exercised specific acts of ownership over the 
foreshore ; the possession of pltfs. & of deft. 
being at most doubtful or equivucal the law 
attached possession to the title; deft., 
therefore, was a trespasser, & must be re- 
strained from excavating or removing stones, 
shingle, .ahell or soil from the particular strip 
of foreshore & from otherwise trespassing 
onsame.—CANVEY ISLAND CoMRs. v. PREEDY, 


Vol. VI.—Boundaries. Cases 17la—417. 


[1922] 1 Ch. 179; 91 L. J. Ch. 208; 126 L. T. 
ed, 86 J. P. 21; 86 Sol. Jo. 182; 20L.G. R. 
208. After this case add, ‘‘ Power of commis- 
sionersa to direct repair of fences, see COMMONS, 
No. 939a.”’ 
204. Add. Annotation :—Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 


205. Add. Annotation :—Distd. Sack v. Jones, 
[1925] Oh. 235. 


Part I1]—Party-Walls. 


240. Add. Annotation :—-As to (2) Refd. Sack v. 
Jones, [1925] Ch. 235. 


249. Add. Annotation :—Refd. Sack v. Jones, 
{1925] Ch. 235. 

250. Add. Annotation :—Apld. Sack v. Jones, 
[1925] Ch. 235. 

261. Add. Annotations :—Apld. Sack v. Jones, 


[1925] Ch. 235 ; 
133 L. T. 46. 
[1921] 1 Ch. 322. 


251a. Right of support—By adjoining house.]}— 
Pitf. & deft. were the owners of adjoining 
houses, separated by a party-wall,, & with 
implied mutual rights of support. PIt£ 
alleged that owing to lack of repair & under- 


Simpson v. Weber (1925), 
Mentd. Hansford v. Jago, 


pinning deft.’s house was subsiding, dragging 
the party-wall over, & thereby damaging 
pltf.’s house :—Held: pltf.’s allegations had 
not been substantiated by the evidence. 
Semble: even if they had been substantiated 
pitf. would have had no cause of action.— 
Sack v. JONES, [1925] Ch. 285; 94 L. J. Ch. 
229; 133 L. T. 129. 

Add. Annotation :—Refd. 
Beal, [1925] 1 K. B. 671. 


No agreement for lease.|—TAYLOR v. 

Rerep (1815), 6 Taunt. 249; 128 KF. R. 1030. 

Amnciatwon :—Refd. Collings v. Wilson (1828), 1 Moo. & PV. 
Jd. 


257. Ilford U. C. vU 


2712. 





310. Add. Annotation :—-As to (2) Refd. Sack v. 
Jones, [1025] Ch. 235, 


Part IV.——Evidence of Boundaries. 


$18. Add. Annotation :—-Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

320. Add. Annotation :-—Mentd. Belton v. Bass, 
Ratcliffe & Gretton, {1922} 2 Ch. 449. 


323. Add. Annotations :—Refd. Aksionairnoye 
Obschestvo A. M. Luther 1. Sagor, (1921) 
1 K. B. 456. Mentd. Dulf Development (Co. 
v. Kelantan Government, |1924] A. C. 797; 
The Fagernes, [1927] P. 311. 

8382. Add. Annotation :—Refd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


339. Add. Annotation :—Mentd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


8438. Add. Annotation :—As to (3) Consd. Stoney 


PART Il. SECT. 2, SUB-SECT. 4. 

an. Forest reserve.) —It is no de- 
fenoe to ap action for recovery of u 
penalty from the owner of stock grazing 
on a forest reserve without a permit, 
that the reserve was not enclosed by 
a “lawful fence’ as defined in the 
Fence Ordinance.—MINISTER OF IN- 
TERIOR FOR CANADA te. NELSON, [1920] 
1 W. W. RR. 129.—CAN. 


PART Ill. SECT, 1, SUB-SECT. 8.— 
ol. —— Wall built & used only by O- 


result of negli 





e il. 
& SOoNs, 


| adjoining ownrr.)—- Held: deft. was 
answerable, as the inj 

: ; nov ah t. ic, original con- 

struction of the wall.—-MCQUILLAN ov. 

RYAN (1921), 64 DL. L. H. 50 evidence— Duty o 

O. L. It. 337.-——CAN. 


Party wall undermined-—- 
Extent of ay aty.J}--JEFFREY (fF. W.) 
TD. v. 
MILLs, FINLAYSON v. COPELAND FLOUR 
MILLA, [1923] 4 D 
L. R, 617.—CAN 


v. Mastbourne li. (. & Devonshire (1926), 95 
J. J. Ch. 312. 


Add. Annotation :—Mentd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


Add. Annotation :—Apld. Stoney v. East- 
bourne RB. O. & Devonshire (1926), 06 L. J. Oh. 
312. 
Add. Annotation :- Consd. Stoney v. Kast- 
bourne h. C. & Devonshire (1926), 135 L. T. 
281. 


Add. Annotation :—-—Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. Ol. 


Add. Annotation :-— Mentd. Hodgp»un v. Me- 
Creagh (1923), 92 L. J. Ch. 426. 


355. 


359. 


402. 


416. 


417. 


War the direct PART IV. SECT. 1. 


h i. 





“urveyors giving conflicting 
court tao aocept evi- 
dence of eurveyor making first exrumina- 
tion. )--SHUPEK v. LANGENBURG RURAL 
MUNICIPALITY, [1920] 3 W. W. R. 706. 
~—-CAN. 


482; 


sp. Subsequent conveyances — Acts 
of pnossession.|-—~MATTHEWS v. GOODE 
(1933), 56. N 8. R. 543.—CAN. 


COPELAND FLOUR 


L. R. 1140; 52 


o 
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BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 
Part Il—The Contract. 








87. Add. Annotation :—Mentd. Putsman v., 


Add. Annotation :—Refd. British & Foreign 
Marine Insce. v. Gaunt, [1921] 2°A. O. 41. 

Add. Annotation®*—Mentd. British & Benne 
tons v. North Western Cachar Tea Co., [1923] 


United States 
Shipping Board v. Durrell, [1923] 2 K. B. 


Add. Annoiation :—Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. 
Add. Annotation :—Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. 
Add. Annotations :—Consd. Alexander v. Web- 
Refd. Re A Debtor, 


Tay es 


132. Add. Annotation :— Refd. Colley v. Overseas 


Ixporters, [1921] 3 k. B. 302. 


145. Add. Annotation :—Refd. Moriarty v. Regent’s 


Garage Co., [4921] 1 K. B. 423. 








18. Add. Annotation :—Refd. Boot (London) v. 47. 
Uttoxeter U. D. C. (1924), 88 J. P. 118. 
20. Add. <Annotations:—Consd. He Meyrick’s 49. 
Be eeare rick v. te Regs feet) L oy A. C. 48. 
Rape Teen nmnen Metrenettskr Gaus WERE Te (ea. Sag: Aa delanieeeGomad: 
21. Add. Annotation :—Refd. United States Ship- 739. 
ping Board v. Durrell, [1923] 2 K. B. 56 
739. . 
84. Add. Annotation :—Refd. Kelantan Govern- 59. 
ment v. Duff Development Co., [1923] A. C. 
89. Add. Annotation :—Distd. A.-G. v. Denby, ber, [1922] 1 K. B. 642. 
[1925] Oh. 596. [1927] 2 Oh. 367. 
Part |11.—Certificates. 
83. Add. Annotation :—Mentd. Hirji Mulji 
Cheong Yue S.S8. Co., [1926] A. C. 497. lor, [1927] 1 K. B. 687. 
Part IV.—Price. 
129. Add. Annotations :—-Refd. Larrinaga v. Soc. 
Vranco-Americaine des Phosphates de 
Medulla (1923), 92 JI. J. K. BK. 455. Mentd. 
Isaacs v. McAllum, [1921] 3 K. B. 377. 
129a. Work abandoned -]—SMALL & 


Sons, Lrp. v. MIDDLESEX REAL KEsratres 


-]—SmMALi & Sons, Lirnp. v. Mip- 
DLESEX REAL Estates, Lrp., [1921] W. N. 


LYrp., [1921] W. N. 245 


PART II. SECT. 2, SUB-SECT. 1. 


sa. Repugnant provisions.)—— A pro- 
vision for payment on the basis of 
cost plus a percentage if the actual cost 
is more or less than the contract price 
is repugnant whero tho contractor has 
mado an absolute covenant to do the 
work & furnibh the material for a 
definite sum.— Grrr Fornis (1121), 
6239.C. Ro 1; 69 D LL. R. 155.— CAN. 


PART Il. SECT. 2, SUB-SECT. 3. 


sh. Contract to put old houses “ in 
Jirst class shape.’’)--licld : the phrase 
must have reference to their capacity 
for taking on repairs, which could be 
only those which their aged condition 
vermitted.—Hovsar REPAIR & SERVICK 
» LTD, t. MILLER Neat 64D). L. i. 
115; 49 O. L. RR. 205.--CAN. 


PART II. SECT. 3, SUB-SECT. 2.—C. 


62 iii. -J—- Where the 
architect ordered additional work, & 
at that time it was apparent that the 
work one ney contracted for could 
not be oomploted within. the time 
fixed, but there was no application for 
extension nor intimation from tho 
owner of an intention to enforce u 
claim for damages for delay :—Held : 
the contract should not be construed 
so an to impose upon the contractor 
the obligation o? completing re work. 
inoluding additions, within ug, oe 
fixed.— GRIER wv. GEOoRGAS (1923), 54 
oO. L. Rk, 580. — CAN N. 








| 147a. 
245. 


PART IIl. SECT. 1. 

78 xxvii. --——-.]}—-DIXON v. SoUTH 
AUSTRALIAN RAILWAYS CoMRs. (1923), 
34 aa L. RR. 71.—AUS. 

414. —— Crertifier improperly in- 
fiicised. }—Held: the iesuc of the 
cort Ltior’s certificate War pot a con- 
dition precedent to the right of the 
coutractor to recover payment.— 
NORTHERN CONSTRUCTION Co. vt. R., 
[1925] 2 D. L. RR. 582.—CAN 

sq. Alteration of contract in 
many details.}—Held: « tinal certificate 
was not a condition precedent to the 
bringing of an action by the contractor 
for the balance due.—MoManvus et. 
CGRAVELBOURG, [1925] 1 D. L. R. 995.— 


PART III. SECT. 8, SUB-SECT. 2.— A. 


102 iv. -]—D’AMOURS t. 
res [1924] 4D.L. Rh. 501. 











PART IV. SECT. 1. 
. UDERN 
CoNSTRUCTION Oo. v. SHaw, [19233] 
$8 >. L.R. 893; 3 W. W. R. 301.— CAN, 


st. Percentage on cost— How cal- 
culated.}~—A contract entered = into 
between plitfs. & defts. for the con- 
#truction of a vossel by pltfs. for defts. 
provided that defts. were to pay 
pltfs. an agreed sum for the use of 
their plant, consisting of yard, sheds, 
machinery, ¢ete., &, in addition ten per 
cont. above the oost of all labour & 
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tuaterial which entered into’ the 
construction of the vessel :—Held : 
the ten per cent. must be restricted 
to labour & material supplied by 
Itfs. & should vot be extended to 
nclude engines, tanks, & other articles 
which wore provided by defts. & with 
the supplying of which pltfs. had 
uo ts to do. Pe ey eat v. BACKMAN 
(1022), 55 N.S. It. 325.—CAN. 


PART IV. SECT. 2. 


135 i. etnias rule, |—-FISHER ov. Cox 
(1921), 54 N.S. RK. 226; 57 D. L. R. 
567.—CAN. 

135 ii. -J— LA Croix BROTHERS 
& Co. v. Cook (Sask.), Tae 4D.L. R. 





747; [1926] 3 W. W. RHR. 385.—CAN, 

h (p. 367) i. -— -—— ery 
Spetrs, LTD. rv. PETERSEN, [1924] 
S. O. 428.—SCOT. 

146 inf. -——- ——.}—WILLIAMS v0. 
STEWART & CAMERON, poe tela 
a L. R. 855, 3 W. 'W. R. 


sz. Ituw caleulatcd.)——-The amount to 
which a contractor is entitled on a 
quantum meruit is the value of the work 
from the point of view of the value of 
the services rendered by him, not the 
benefit to the person for Pies the 


work is done. nicening cf ** cost °’ 
discussed.—J AMIESON sea das eet 
Co., LTp. wv. LacoMBE 

WESTERN Ry., [1926] 2 D. L & IN O33 . 


[1926] 1 W. W. 628; 22 Alta. L. R: 
165.— CAN 


218. Add. Annotation :—Mentd. 


280. Add. Annotation :-—-Mentd. 


230a. 


Vol. VIL—Building Contracts. Cases 171—270 


Part V—Payment. | } 


171. Add. Annotation :—Consd. Re Mahmoud & Ispahani, [1921] 2 K. B. 716. 


Part VI—Alterations, Additions and Omissions. 


British & Foreign 


Marine Insce. v. Gaunt, [1921] 2 A. C. 41, 


| 


215. 


Add. Annotation :—Refd. Wisbech R. C. v. 
Ward, [1927] 2 K. B. 550. 


Part VIl—Maintenance and Defect Clauses. 


222. Add. Annotation :—Consd. Murphy v. Hurly, [1922] 1 A. C. 369. 


Part Vill——-Breach of the Contract. 


Rritannia Hy- 
gienic Laundry Co. v. Thornycroft ( 1926) 185 
L. 'T. 83. 

Excess of cost of completion over con- 
tract price.|—By a contract in writing 
dated May 12, 1916, deft. agreed to build 
for pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of £1,900. ‘The conditions provided (iter 
alia) that deft. should begin the works im- 
mediately after possession of the site was 
given to him, & should regularly proceed with 
& complete the same within six months after 
the date of the plans being passed by the local 
authority, & that if deft. should suspend 
the works or should not proceed with them 
with due diligence, pltf. 
should bave power to give notice to deft. 
requiring him to proceed, & on failure of deft. 
to comply with such notice for thirty days 
pitf. should be entitled to enter upon & take 
possession of the works & site & employ any 
other person to complete the works. On 
July 10, 1916, the plans were duly passed. 
On J uly 14, 1916, an order was made by the 
Minister of Munitions under the powers of the 
Defence af the Realm (Consolidation) Regu- 
lations, 1914, which provided that on & after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. On July 21 deft. applied 





by his architect 


238. 


270. 


for a licence to proeeed, & continued to work 
fairly well until Aug. 12, when he ceased to 
proceed with due diligence with the deliberate 
intention, as the ct. held, of ensuring that 
the licence should be refused & that he should 
thereby be enabled to put an end to the 
contract. On Sept. 9 pitf.’s architect gave 
him thirty days’ notice to proceed with the 
works. On Sept. 30, before the expiration 
of the notice, the Minister of Munitions 
refused to prant the licence to proceed. 
In an action by pltf. for damages for breach 
of contract :—Held: deft. could not take 
advantage of the intervention of the Minister 
of Munitions, which was brought about 
by his own act, & the Hae eg measure of 
damages was what it cost pltf. to complete 
the house substantially as it was originally 
intended & in a reasonable manner at the 
earliest moment he was allowed to proceed 
with the work, less any amount that would 
have been duc & payable to deft. by pltt., 
had deft. completed the house to the roofing- 
moat the time agreed by the terms of his 
contract. - MERTENS v. Homme FREEHOLDS 
Co., (1e21],2 K. B. 526; 90 L. J. K. B. 707 ; 
125 L. ‘TT. 355, C. A. 

Add. Annotation :~ Mentd. Admiralty Comrs. 
v. S.S. Chekiang, [1926] A. C. 637. 


Add. Annolatwn :-—-Mentd. Abrahams sv. 
Reiach, [1022] 1 K. B. 477. 


PART V. 


g (p. ic i. ——— _Ascertained by in- 
tention of parties.}—-HANSON v. PARKs, 
[192513 De vv ns 1103.—CAN. 

Hela: to make 


r i. De 
the 20 per cent. retained by the owner 
@& valid security for compiction of the 
work, the architect in oertifying 80 per 
ocnt. due should base his estimate 
on the proportion that the value of 
the work done bore to the cost of 
the eutire undertaking.—HOPpGoopD vw. 
FEENER 1gu), pe D- ai R. 419; 62 

Ss, GC. R. e 
bh (p. 874) £.: Owner giving 
promissory notes in default of cash— 











Notes discounted urith bank c& tntercst 
paid.}— Switnu v. McCUTCHEON, [1922] 
1 W. W. Rk. 306; 67 D. L. I. 654; 
31 Man. L. R. 413.—-CAN, 


sb. Under cost plus percentage agree- 
ment--Part of moterial supplied by 
awner—rght of contractor to percentc ge 
om cost of such matcrial.}--Sanii v. 
McCutcukon, [1922] 1 W. W. RR. 306, 
67 D. ds. K. 554; 31 Man. L. R. 413 


—C 


PART VII. 
ri. ~--— J)efert due to une ittalniity 


of sulject-matter of contract— Method of 


Held: the obligation of the 


249 


repair. }— 


contractor was not affected by the 
alleged fact that the material was not 
Kultable to the climatio conditions. 
If a method of repair as satisfactory 
but less expensive than that called 
for by the contract could be secured 
by the owner, be ahould be bound to 
accept 1t.— BLOME v. KEGINA (Gury) 
{1920) 1 W. W. R. 311; 50D. L. 
03; 13 Alta. L. hk. 94.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1 
243». ~~~ Deduction of value of in- 
completed work with per cent. 
thereon - Lenally.J~—-MacDoNnaxLn _ v. 
NORTH West Biscurr Co., [1924] x 
D. L. R. 987: 1 W. W. RR. 795.—CAN 


Cases 279—345a. — 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part I1X.—Excuses for Non-Performance. 


279. Add. Annotations :—Refd. Larrinaga v. Soc. 
Franco-Americaine des Phosphates de Medulla 
(1923), 92 L. J. K. B. 455. Mentd. Isaacs 
v. McAllum, [1921] 3 K. B. 377. 

282. Add. Annotations :—As to (2) Refd. Mertens 
v. Home Freeholds Co., [192)] 2 K. B. 526; 
Dominion Coal Co. v. Maskinonge 8.8. Co., 
[1922]2 K. B.132; Larri v. Soc. Franco- 
Americaine des Phosphates ae Medulla (1923), 


92 L. J. K. B. 455 ; Cantiere Navale Triestina 
v. Handelsvertretung der Russe Soz. Fod. 
Naphtha Export (1925), 84 L. J. K. B. 579; 
Kursell v. Timber Operators & Contractors, 
{1927} 1 K. B. 298. 


285a. ——- ——- Brought about by contractor’s 
own act.|—MERTENS v. HoME FREEHOLDS 
Co., No. 230a, ante. 


Part X.—Forfeiture. 


293. Add. Annotation :—Refd. United States Ship- 


ping Board v. Durrell, [1923] 2 K. B. 789. 


295. Add. Annotation :—Mentd. Bhagchand Dag- 
dusa Gujrathi v. Secretary of State for India 
in Council (1927), 43 T. L. R. 617. 


Part Xl.—Materials. 


312. Add. Annotation :— As to (1) Apld. Re Blyth 
Shipbuilding & Dry Docks Co. Forster v. 
Blyth Shipbuilding & Dry Docks Co., [1926] 
Ch. 404. 

315. Add Annotalion :—Mentd. Behnke v. Bede 
Shipping Co, [1927] 1 K B. 649 

316. Add. Annotation :-- Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
ety aaa & Dry Docks Co., [1926] Ch. 


318. Add. Annotation :- Apld. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
oe & Dry Docks Co., [1926] Ch. 


819. Add. Annotation :— Distd. Ie Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Fey aaa & Dry Docks Co., [1926] Ch. 


319a. 








J—A shipbuilding contract pro- 
vided for payment of the price of the vessel 
by instalments, the first to be paid on the 
signing of the contract, the next when the 
keel was laid, & others at various stages in 
the progress of the ship's construction. She 
was to be constructed under the inspection 
of the purchasers’ surveyor, to whose 


approval the quality of the material used & 
ethe workmanship were to be subject. Clause 6 
provided that from & after payment by the 
purchasers to the builders of the first instal- 
ment on account of the price the vessel & all 
materials & things appropriated for her 
should thenceforth, subject to the lien of 
the builders for unpaid purchase-money in- 
cluding extras, become & remain the absolute 
property of the purchasers. After the first 
instalments of the purchase-money had been 
paid & the vessel had been partly constructed, 
a receiver was appointed in an action com- 
menced by debenture-holders of the ship- 
building co. for enforcing their security :-— 
Held: certain worked material lying in the 
yard ready to be incorporated into the hull 
of the vessel & approved by the purchasers’ 
surveyor, had not been ‘ appropriated for 
her ’’ within the above clause so as to become 
the property of the purchasers.—Re BLYTH 
SHIPBUILDING & Dry Docks Co., FORSTER 
v. BLYTH SHIPBUILDING & Dry Docks Co., 
[1926] Ch. 494; 95 L. J. Ch. 350; 134 
L. T. 643, O. A. 


Annotation :—Refd. Behnke v. Bede Shipping Co., [1927] 
1E.B. 649. 


Part XIl—Assignment and Devolution of Rights and 
Liabilities. 


341. Add. Annotations :—Aae to (1) Consd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 
As to (3) Apld. Re City Life Assce., [1928] Ch. 
191. As to (4) Consd. Re National Benefit 
Assce., [1924] 2 Ch. 889. 

842. Add. Annotation :—Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 7380. 

344. a Annotation :—Refd. Re Wait, [1927] 1 Ch. 


345. Add. Annotation :—Refd. Lawrence v. Hayes, 
(1927) 2 K. B. 111. 


$45a. Effect of—On contractor’s rights under 
arbitration clause.}/——Building contractors as- 
signed to a bank all money due & to be- 
come due to them under a building contract, 
which contained an arbn. clause; & the proper 
notice of the assignment was served on the 
bui owners. Disputes having arisen 
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425. Add. Annotations :— Folld. 


PART XIII. SECT. 2, SUB-SECT. 2. 


872 ii. 
pending against sub-contractor—Liabtlity 


Vol. VII.— Building Contracts. Cases 346a—426a. 


regarding a claim by the contractors for 
compensation & extra payment, recourse was 
had to arbn. :—Held: (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a “‘ legal’ or ‘‘ other remedy ”” 
for the debt within Law of Property Act, 
1925 (c. 20), s. 186 (1), & were not passed 
& transferred to the bank by the assign- 
ment; (2) the arbitrator had to consider not 
merely the terms of the contract within the 


limits of the document, but. also the sg aero 
tion & enforcement of those terms, having 
regard to the whole legal position which tho 
parties had created, including the relinquish- 
ment by the contractors themselves by the 
assignment of their right to claim the debt, 
& he must make his award in favour of the 
building owners.——CoTTaGk: CLUB ESTATES, 
Lrp, v. WoonsIDE Estate Co. ~ 

Lrp. (1927), 44 T. L. R. 20. 


Part XV.—Arbitration Clauses. 


887. Add. Annotation :——Consd. Uzarnikow v. Roth, 


Schmidt, (1922] 2 K. B. 478. 


888. Add. Annotation :—Refd. Czarnikow v. Roth, 


Schmidt, [1922) 2 K. B. 478. 


388a. Clause restricting time for opening reference 


~—** Until after completion of works ’’—-Mean- 
ing of.]—The form of building contract tasued 
by the Royal Institute of British Architects 
provides, by condition 31 in the schedule 
thereto, that should the building owner not 
pay the builder any sum certificd by the 
architect within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract & recover from the 
building owner payment for all work executed. 
Condition 32 provides that in case any difter- 
ence shall arise between the buitding owner 
& the builder as to the construction of the 
contract or as to any matter arising there- 
under, such difference is to be referred to 
arbn., but that ‘such reference . . . shall 
not be opened until after the completion of 
the works.”” During the progress of certain 
works which were being carried out under a 


395. 


building contract in the above form the 
building owner neglected to pay the builder 
a sum certified by the architect within the 
stipulated time, & thereupon the builder 
determined the contract under condition 31. 
The builder commenced arbn. proceedings 
while the contract works were still uncom- 
pleted, & the arbitrator made an award in 
his favour for the money due to him under 
the contract: Held: the words ‘ until 
after the completion of the works’ in 
condition 32 meant until after completion 
of the whole of the works contracted for, 
& not merely until atter completion of Bo 
much of the works as the builder was under 
the circumstances bound to perform 3 con- 
sequently the arbn. was premature & the 
arbitrator had no jurisdiction to make the 
award; or at all events the validity of 
the award was sufficiently doubtful to render 
it improper to enforee it summarily.— SMITH 
v. Martin, (J925) 1K. B. 715. 011. J. K. B. 
045; 133 L. T. 196, C. A. 

Add. Armotation:-— Mentd. Hirjyi Mulji 
Cheong Yue 8.8. Co., [1926] A. C. 497, 


v. 


Part XVI.—Architects and Engineers. 


Boynton v. 
Richardson (1924), 69 Sol. Jo. 107. Consd. 
Wisbech R. D C. v. Ward (1927), 91 J P. 200. 


_ ae ~ 





the completion 
another engineer. 





Mechanic's lien actton 





425a. 


of the contract 

A dispute having 
arisen as to the rate payable for the 
removal of certain rock, the contractors 
refused to continue the work, & the 


— Interim certificates.|—Pltfs., ao 
local authority, made a contract with 
builders under which deft. was the architect. 


to , tu the appointment of ths engineer as 
arbiter, they could not object to his 
acting upon the ground that he was an 
interested partv with a bras.- CRAW- 
FORD v. NORTHLRN LIGHTHOUSES 





nema ee 


for sales tax.}—Horr (HENRY) & SONs, 
LIM. v. SHEEHY (RicuaRp) & SONS 


oi. ——.] — Contractors :— 
Held: entitled to damages for breach 
of contract b sub-contractora by 
reason of materials not being delivered 
in time.— Horr eee) & Sons, 
LTD. wv. SHEEHY (Richard) & SONS 
(1922), §2 QO. L. R. 287.—CAN. 


PART XV. SECT. 1. 


h {, .}~A contract for the con- 
struction of a covered way from the 
mainland to a lighthouse contained 
an arbn. clause, the first part of which 
referred al) disputes, whenever arising, 
ria to ine contract & its execution to 

employers’ engineer, 
second referred any disp 
claim after, or consequent on, 








cle ee oe 


employers took the work out of their 
hands. Anaction having been brought 
by the contractors fom payment of suing 
alleged to be due under the contruct & 
for damages: - Held: as the work was 
still] in progrese, the first part of the 
arbn. clause apphed, it being im- 
material that the work had been taken 
out of the hands of the pursuers, & 
action sisted to allow the arbn. to 
roceed.-—CRAWFORD vw. NorkrHurnn 
LlGkhTrHOUsSES ComwRs., [1925] &  C. 
(H. L.) 22.—SCOT. 


PART XV. SECT. 4. 


ol, J—A building contract 
oontained a clause referring all disputer 
arising under the contract to the arbn. 
of the employers’ engineer, who in fact 
superintended & directed the work :-—~ 
Heid: as the contractors had agreed 
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Comns., [1925) S. C. (H. LL.) 22.-— 
SCOT. 


PAR? XVI. SECT. 1 

ei, ~-- —-— Unqualified person 
Held: a person illegally cmployed 
could not gheiehy found a claim for 
adimission to the Association of Pro- 
fossional Engineers as being a person 
* practising as eo professional engiuecr 
under) Knginecting Profession Act, 
Man. 1920 (c. 38), 8. 7. sie ENGINKER- 
ING) PRODESAION ACT, Re JOHNSON, 
11922) 3 W. W. RR. 424; 70 D. L. RR. 
161.—CAN. 

so. Jerinination of appointment—By 
verbal caruellation given to architect's 
ussiatunt— kecrord of cancellation 
by archuect.J}—Held : effective. Row- 
LEY wv. Cook, (1920) 2 W. W. KR. 381; 
$2 b. L. R. 709.—CAN. 


Cases 4225a—458, 


PART XVI. SECT. 2, SUB-SECT. 2. 
k i. 


The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
posals Board had for sale. While the houses 
were in course of erection deft. gave interim 
certificates, & he also pave documents under 
which pltfs. paid the Board for articles sup- 
plied by the Board. Under these certifi- 
cates & documents pltfs. had to pay both the 
builders & the Board for the same material. 
In an action by pltfs. to recover the amount 
from deft. on the ground of negligence :— 
Held: as the certificates were only interim 
certificates, & as deft. on going into the 
figures with pltfs. had indicated to them that 
the amount paid to the Disposals Board was 
to be deducted from the final balance due to 


LAND 





in gqimnyg deciswns.}— 


SETTLEMENT BOARD 
(50 .— CAN e 


ENGLISH AND EMprrE DiGEst SUPPLEMENT. 


the contractors, deft. had not been guilty of 
negligence, & the action failed—WIsBECH 
RvuraL District COUNCIL v. WARD (1927), 44 
T. L. R. 62; 91 5. P. Jo. 904, C. A. 

428. Add. Annotation :—Consd. Wisbech R. C. wv. 
Ward, [1927] 2 K. B. 556. 


484, Add. Annotation :—Distd Nixon v. Erith 
U.D.C., [1924] 1 K. B. 87. 
436. Add. Annotation :—Refd. Nixon v. Erith 


U. D. C., [1924] 1 K. B. 819. 
452a. ——— -——— General Housing Memorandum 
No. 4.]—LELKINGTON v. WANDSWORTH CORPN, 
(1924), 41 T. L. R. 76; 88 J. P. Jo. 702. 
458. Add. Annotation :—Apld. Higgins v. North- 
ampton County Borough (1926), 90 J. P. 82. 


PART XVI. SECT. 3, SUB-SECT. 4. 
ce (p. 445) i. J—Pitf, an 


(B.C.), 








Where the owner's enginecr is mado 
arbitrator, he must guard against 
being carte f influenced by his em- 
Moyers; & if it appears thut he is so 
jased ak to be Likely not to decide 
fairly, then the contractor will not be 


bound by his decision.— KLowg ov. 
REGINA (City), (1920) 1 W. W. R. 
311; 450 DD. la lk. 93; 13 Alta. L. R. 
94.— CAN. 


PART XVI. SEOT. 3, SUB-SECT. 1. 

di. --—— J—Pitf. :— Weld en- 
titled to payment for plans adopted & 
ured, allhough there was no oxpress 
contract {o that cheet —Sixnciaam vr. 





(1925) 2D. bh. R. 1 

g i. Work donc before reistra- 
tion as architect.}—A person employed 
as an architect who 18 not registered, 
& whose employment is discontinued 
before he becomes registered, cannot 
recover for his services.— ROWLEY v. 
Cook, [1920] 2 W. W. RR. 331; 52 
D. L. Rk, 709.—CAN. 


PART XVI. SECT. 3, SUB-SECT. 2. 

ki. Plans approved by employcr— 
Po be used at future date.j—Illeld: 
employer bound to pay, even thougb 
the bullding contemplated was never 
orectod.—_ QUIRK v. TOWN OF SY DNYFY 
MINES (1923), 56 N.S. R. 241.—CAN. 





architect, prepared plans for & superin- 
tended the erection of a bwiding esti- 
mated to cost $175,000. After $50,000 
had been expended, pitf. rendered a 
partial account based upon the esti- 
mated cost at 34 per cent , emounuae 
to $6,125, intimating that the fu 

charge for his services would be 5 per 
cont of the estimated cost. Deft con- 
sidered the claim excessive, & dispensed 
with pltf’s further services :—ZTleld- 
plitf. should be awarded for his services 
upto the time of bis dismissal, including 
damages for dismissal, the rum of 
$%,000.—CoBB o. Roy, [1921] 614 
N. 8. R. 135; 57 D. L. R. 232.—CAN. 


17. 


36. 
37. 


41. 


109. 


110. 


transferable. —SUN 


111. 


112. 


Vol VI.— Cases 17198. 


BUILDING SOCIETIES. 
Part Ill.—Rules. 


Add. Annotation :—Apld. Re Quinn & | 
National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318. | 


20. 


Add. Annotation :—Consd. Re Quinn & 
National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318. 


Part 1V.—Officers. 


Add. Annotation :—Refd. Deuchar v. 
Light & Coke Co., [1924] 2 Ch. 426. | 
Add. Annotation :—Refd. Sun Permanent | 
Benefit Bldg. Soc. v. Western Suburban & | 
Harrow Road Permanent Bldg. Soc., [1921] | 
2 Ch. 438. 
Add. Annotation :—Mentd. Sun Permanent 
Benefit Bidg. Soc. v. Western Suburban «& 
Harrow Road Permanent Bidg. Soc., [1921 | 
2 Ch. 83. 


Gas 


54. 


65a. 


Add. Arnolation :-—Mentd. Sun Permanent 
Benefit) Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bidg. Soc., [1921] 
2 Ch. 83. 

S. PP. R. oo». VWastie (1863), Le & Ca. 209; 
1 New Rep. 385; 382 L. J. M.C. 68; 71. T. 
695: 27 J. PL 85; 0 Jur N.S. 2835: 9 
Cox, CC. 2645 1690 KM. OR. T80L 3) sub nom, 
Rov. Farri, LEW. Re 29s, ec. OG. RR. 


Part Vil.—Advances. 


Add. Annotation :—Mentd. Sun Permanent | 
Benefit Bldg. Soc. 7. Western Suburban & 
Harrow Road Permanent Bldg. Soc. (1921), | 
91 lL. J. Ch. 74. 


Add. Citation :— subsequent proceedings, 


[1921] 2 Ch. 438, GC. A. | 119 








Rights & benefits under— Whether 
BUILDING SOCIETY v. 


WESTERN SUBURBAN & Harrow Joan , 
BUILDING Socrery, No. 230a, post. 
Add. Annotation :—Generally, Mentd. Sun 


Permanent Benefit Bldg. Soc. ». Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 


Add. Annotations : —As to (1) Refd. Sun lPer- 
manent Benefit Bldg. Soc. v. Western 
Suburban & Ilarrow Road Permanent Bldg. 
Soc., {1921} 2 Oh. 438. 4a to (3) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 


143. 
144. 


146. 


184. 


. Add. 


Suburban & Hlarrow Road Permanent Bidg. 
Soc., (19YE}] 2 Ch. 138. As to (4) Refd. Sun 
Permanent Benefit Bldg. Soc. ». Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 
Culalion : — subscjuent 
[1921] 2 Ch. 488, C. A. 

Add. Annotation :—Mentd. Campbell », Pol- 
lak, [1927] A. Co 732. 

Add. Annotation :—Mentd. Campbell v. Pol- 
lak, [1927] A. C. 732. 

Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc. (1921), 
91 L. J. Ch. 74. 

Add. .innotations :—-Refd. Sweet v. Mac- 
diarmid (or Henderson) (1020), 7 Tax Cas. 
640; Inland Revenue Comrs. v. Hay (1924), 
8 Tax Cas. 636. 


procecdinga, 


Part VIll—Borrowing and Loans. 


187a. For purchase of mortgages—-Whether pur- 


190. 


pose of society.|—-SuN BvuILDING SOCIETY v. 
WESTERN SUBURBAN & HARROow Road 
Buripina Society, No. 230a, post. 

Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 


PART VII. SECT. 4. 


198. 


& rules of the society, the society could 
not charge against the mtge. a share of 


Harrow Hoad Permanent Bldg. Soc., [1921] 
2 Oh. 83. 

Add. Annotations :—As to (2) Refd. Bowling 
v. Cox, [1926] A. C. 751. Generally, Mentd. 
Dominion Coal Co. v. Mackinonge 8.8. Co., 
[1922] 2 K. B. 132; Boston Corpn. v. 


PART VII. SECT. 5, SUB-SECT. 2, 


124 {. Determination of amount pay- losses incurred in the management of t. For the oath Held” pa ph 
we adctent ty Lect ael inde EAESY cB is Cobre Taek farpolona. for the whale emigunt due, 
management oO. Ue : under OAN - (1 )» . L. T. ; ° 
the mtge. in. question & the bye-lawa O.L. R. 471; 20. W. R.370.—CAN. to be computed according to the rules.’ 
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Cases 198—370. 


199. 


202. 
204. 


Fenwick (19238), 129 lL. T. 766; Holt v. 
Markham, [1923] 1 K. B. 604; Cantiare San 
Rocco 8. A. v. Clyde Shipbuilding & En- 
gineering Co., [1924] A. C. 226. 

Add. Annotation :—Generally, Mentd. Lig- 
gett. (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. 

Add. Annotation :—Refd. Joachimson v. 
Swiss Bank Corpn., {[1921]3 K. B. 110. 

Add. Annotation :—-Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
eae Road Permanent Bldg. Soc., [1921] 


214. 
220. 


228. 


ENGLISH AND Emprre Dicrst SupPLEMENT. ” 


Add. Annotation: Mentd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 187 L. T. 443. 
Add. Annotations :—Refd. Bowling v. Cox, 
[1926] A. ©. 751. Mentd. Dominion Coal 
Co. v. Mackinonge S.S. Co., [1922] 2 K. B. 
132 ; Boston Corpn. v. Fenwick (1923), 129 
L. T. 766; Holt v. Markham, [1923] 1 K. B. 
504; Cantiare San Rocco S. A. v. Clyde Ship- 
building & Engineering Co., [1924] A. O. 226. 


Add. Annotation :—Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
pr ea Road Permanent Bldg. Soc., {1921] 


Part IX.—Investment or Other Application of Surplus Funds. 


228. 


230. 


230a. 


242. 
2651. 


807. 
370. 


Add. Annotation :—-Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Oh. 438. 

Add. Citation : — subsequent 
[1921] 2 Ch. 438, C. A. 
Insufficient surplus funds to carry 
out purchase.|— Although a building society 
may transfer its mtyes either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a pur- 
chaser & makes no stipulation as to what it 
is that the purchaser is to take under such 
agreement for sale, the only conclusion 
that can be drawn is that it agrees to transfer 
such benefits as it itself enjoys, & that it 
cannot do. Pitf. society was in liquidation, 
& in May, 1919, its liquidators entered into a 
contract with deft. society for the sale to 
deft. society of thirty-seven of the freehold 
& leaschold mtges. of pltf. society for £6,400. 
Deft. society having declined to complete, 
pitf. society issued a writ for specific per- 
formance. Subsequently the parties by 
agreement stated a special case for the opinion 
of the ct. as to, amongst other things, whether 
the contract was ulfra vires deft. society, 
because it had not at the date of the contract 
surplus funds properly available for invest- 
ment, & whether pltf. society could transfer 
the mtges. without the consent of the 
mtgors. Both these points were decided in 
favour of pltf. society :—Held: (1) although 


proceedings, 








the contract might be intra vires in its incep- 
tion, notwithstanding that deft. society had 
not sufficient surplus funds to carry it out, 
yet if at the time when an order was made for 
its specific performance deft. society had not 
sufficient surplus funds the effect of the order 
would be to require the society, which was 
not an investing society, to invest moneys 
which were not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further effect of the order, if made, 
would be to require deft. society to borrow 
money to pay for the mtges.; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
socicty, & as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft. society to 
do an ulfra vires act; therefore no order for 
specific performance ought in the circum- 
stances to be made; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a position to transfer to deft. society all 
the righta & benefits to which under them it 
was itself entitled, pltf. society was not 
ready & willing to perform its part of the 
contract, & consequently it could not enforce 
the contract.—SuN BuILDING SOcIETY v. 
WESTERN SUBURBAN & HARrow Roap 
Burmvinae Society, (1921] 2 Ch. 438; 91 
L. J. Ch. 74; 125 L. T. 782; 37 T. L. R. 
844; 65 Sol. Jo. 734, O. A. 


Part X.—Disputes. 


Add. Citation :—37 J. P. 468. 


(1927), 1387 L. T. 49. 


Add. Annotation: Refd. Northwood v. L. C. C. | 277. Add. Citation :—87 J. P. 468. 


Part X1/1l.—Dissolution. 


Add. Citation :—eubsequent proceedings, {1921} 
2 Ch. 438, C. A. 

Add. Annotations :—As to (2) Refd. Bowling 
v. Cox, [1926] A. O. 751. Generally, Mentd. 
Dominion Coal Co. v. Mackinonge S8.S. Oo., 
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{1022]2 K. B. 182 ; Boston Corpn. v. Fenwick 
(1928), 129 L. T. 766; Holt v. Markham, 
{1923] 1 K. B. 504; Cantiare San co 
S. A. v. Clyde Shipbuilding & Engineering 
Co., [1924] A. O. 226. 


Vol. VIL—Cases 20a—277. 


BURIAL AND CREMATION. 
Part |—Rights and Duties of Executors and Others as to 


Burial. 
20a. ——— Not freehold estate—No personal estate— 47. Add. Annotation :-—Refd. Barnett v. Cohen, 
38 & 4 Will. 4, c. 104.)—CarRTER v. Bearp [1921}2 K. B. 461. 


(1839), 10 Sim. 7; 3 Jur. 582; 59 E.R. 514. 


Ae a oL Bent. Rhodes, Hhodes », Rhodes (1890) 56a. Verbal instructions by deceased for 
C. Ch. Cas. 17 elaborate funeral.]|—He Reap, GALLOWAY vw. 
45. Add. poe ee — As to (2) Refd. Kent v. LIARKIS (1802), 36 Sol. Jo. 626. 
Atkinson, [1923] P. 142. 





Part [I1l.—Burial in Churches and Churchyards. 


121. Add. Annotation :—Refd. lt. v. North, Fv p. 138. Add. Annotation :-—Refd. Capel St. Mary, 
Oakey (1926), 43 T. L. R. 60. eee te & Churchwardens) v. Packard, 
[1927] P. 289 


Part V.—Fees on Burial in Churchyard or Cemetery. 


165. Add, Citation :— sub nom. ANON., 1 Vent. 271. 


Part Vil.—Provision of Land for Burial Grounds. 


201. Add. Annotation :—Generally, Refd. R. v. North, Hz p. Oakey (1926), 43 T. L. R. 60. 


Part Vill.—Provision of Burial Grounds under Burial Acts. 


ae: ait Maioe Paria Donne, us| On Leal 228a. Power to acquire land by exchange. — 
298. Add. Annotation :—Refd. Rotunda Hospital, N Oe MAJOR PatusH Coun- 
Dublin v. Coman (1920), 7 Tax. Cas. 517. CIL, No. Bla, pos 


Part X.—Position of Burial Grounds. 
277. Add. Annotation :—Refd. A.-G. v. Hodgson, [1922] 2 Ch. 429. 


PART VIII. SECT. 5. burying passes.}—The right of burying 
PART Ill. SECT. 6, SUB-SECT. 32. se in the lot succeeds, speaking generally, 
260 z Ertent of right—To A. ““d& his ty) ‘the next-of- vin of dcovased.— 


coach NEBR ok WEAR Aa ee Sy ArH LG, AOD ythe (TUNES! CPFETERE 8 Wt AR 
Episcopal church entailed encroach- ene ance, even when e reo to 970; 20 Alta. L. hk. 459. CAN. 





erent on part of the graveyard surround- be to his heirs & ase , & title in fee 
ing the church, the ct., In the exercise simple without restriction or Hmita- PART IX. SECT. 1. 
of the nobdile officium, authorised tho tion. The title which he obtains ma ad. Prohibiting arvnens 2 hired 
removal, subject to certain conditions, properly be deseribed as an eagoment. adour to tnprovce burial Reld : 
of the gravestones, & their re-erection —_s7rats A CEMETERY Co. v. Tay- reasonable wit hin fie leo Held 
ppen or By cline the gouge of tt the ew LOR, (1924) 3 ‘D. L. R. 8625: 2W.w.R. pow pede nage NA CEMETERY Co. 
Pre trys 070; ta. L. R. 459.— CAN. CAYO. (1924) 3 L. R. 626: 2 
hg6] . O. 750. 260 ripe —_— T'o whom right of W.W.R. 970; 20 Alta. a. R. 459.—CAN. 
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Cases 284—380, 


201. 


291a. 


292. 
300. 


ENGLISH AND Emptre Digest SUPPLEMENT. 


Part Xi—Closed and Disused Burial Grounds. 


284. Add. Annotation :—Retd. Swift v. Board of 


Trade, [1925] A. C. 520. 


Add. Annotation :—Consd. Nicholl v. Llant- 
wit Major Parish Council, [1924] 2 Ch. 214. 


.}—A parish council being the duly 
constituted burial authority for the parish 
took from pltf., in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed & on adjoining land 
retained by pltf., a conveyance of land “‘ to 
hold the same ... according to the true 
intent & meaning ’’ of the Burial Acts. The 
Jand proved unfit & was never used for 
interments, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
ground, The council agreed with plitf., with 
the approval of the parish mecting, to 
exchange the land for other land suitable for 
use as a burial ground :— //eld: (1) the land 
first acquired by the council bad never been 
“set apart for the purposes of interment ° 
& was not therefore a ‘ disused burial 
ground,” so as to be subject to the restriction 
imposed by 1884 Act, s. 33 (2) the counci 
had power to effect. the exchange by virtue 
of the powers to sell land not required for 
interments & to buy land for the purposes of 
interment conferred respectively by 1852 
Act, ss. 28 & 26, as extended by 1853 Act, 
8. T.—Nicholn vv LLANTWwIT MAJon Panisy 
J. 








CouNcIL, [1924] 2 Ch. 214; 938° 1. Ch. 


131 L. LT. 634 3; 68 Sol. Jo. 718. 
Add. Annotation :—Consd. Nichol] 7. Lian- 
twit Major Parish Council, [1024] 2 Ch. 214. 
Add. Annotation :- Mentd. Hurley v. Step- 
ney L. C. (1923), 67 Sol. Jo. 767. 


300a. Urinal.]—A borough council petitioned for a 


375. 


——_— —— 


faculty to authorise the conversion of a con- 
secrated churchyard, which had been dial 
closed for interments by Order in Council, 
into an open space, & the Jaying out & 
maintenance of it as such. Authority was 
sought for laying out & maintaining part of 
the churchyard as a playground for children 
& for the erection upon it of urinals & a small 
toolshed :—Hecld: (1) the proposed urinals 
were “ buildings ’’ within 1884 Act, s. 2, & 
Open Spaces Act, 1887 (c. 82), 8. 4, & the 
ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out & maintaining 
of the churchyard as an open space, & was 
not a ‘ building ’’ within the above Acts ; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 
organised games, such as cricket & football, 
the laying out of tennis courts & the erection 
of swings & other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made hye-laws embody- 
ing the above prohibitions & prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, & had carried a copy thereof 
into the diocesan registry for approval by 
the chancellor. — KERMONDSEY Borover 
CoUNCIL 1. MORTIMER, [1926] P. 87. 


300b. Toolshed.)—BERMONDSEY BOROUGH COUN- 


315. Add. 
823a. 


cin rv. MORTIMER, No. 300a, ane. 

Annotation :—Generally, Refd. Ber- 
mondsey L. C. v. Mortimer, [1926] P. 87. 
Playground for children—Tennis courts 
& swings.|—BEkKMONDSEY BOROUGH COUNCH. 
v. Morrimerk, No. 300a, ante. 





Part XVI.—Registration of Burials. 


Add. Annotations :—-As to (1) Consd. Gla- 
morgan County Council v Glasbrook, [1924] 
1k. B. 879. As to (2) Consd. Glamorgan 
County Council ». Glasbrook, [1924] 1 Kk. B. 


879. Refd. Brocklebank v. R., [1925] 1 Kk. 3B. 
52. As to (3) Refd. Marshal Shipping (Co. 
v. Board of Trade, [1923] 2 K. B. 343. 


Part XIX.—Taxation and Rating of Burial Grounds and 
Burial Fees. 


888. 


PART XI. SECT. 1, SUB-SECT. 2. 


284i. Compulsory sale—Busis 
comp 


Add. Amnotation :-—Mentd. Durham County 
Council v. Tanficld Overseers, [1923] 2 K. B. 
333. 


A. & ececmetery, the 


of 


cnaation.}—On expropriation of 


| 389. Add. Annolations :—Refd. 


| 


trustees can only 
claim value as cemetery & cannot have CHURCH TRUSTEES (1920) 56 D. L. 
the value of sand & gravel deposits 
beneath fit, that not being part of the 


Poplar Assmt. 

Com. v. Roberts, [1922] 2 A. C. 93; Harper 

v. Hedges, [1928] 2 K. B. 314. 

| Value to the owners.—R. t, MIDDLETON 
60.—CAN. 


4a. 


Annotation ° 


Vol. VII.— Cases 4a—47. 


CARRIERS. 


Part |—Who is a Common Carrier. 








-}+—Defts., furniture removers 
& warehousemen, contracted to carry pltf.'s 
furniture from L. to H., the contract being 
subject to au condition that the contractors 
would not be responsible for loss or damage 
caused by fire. Vart of the furniture, which 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the negligence of deits’ 
servants, the remaining portion being damaged 
by the fire. DVitf. sued defts. for the value of 
the goods damaged & destroyed :—Held: 
defts. were not liable, inasmuch as the con- 
dition that they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless it referred 
to fire caused by the negligence of defts., as, 
not being common carriers, they would not 
in any cvent be lable for loss caused by 
accidental fire.—TVRNER tv. CIVIL, SERVICE 
ScUPPLY Assocn., LTp., [1926] 1 KO LB. 50; 
95 L. J. BK. Bo. 1113 184 Ll. VT. rsa. 

Folld. Fagan ev. Green & Edwards (1920), 70 


Sol. JO. Tso, 


4b. 


5a. 


6. 


12a. 


43. 


44. 
45. 


4i. Carrying on business as carrver— 
Furniture removey.}-—Deft., a carrier 
& forwarding agent, tendered for the 
removal of 
following terms: 
#120. 





—- —-—-.|--Defts., furnitwe removers & 
warehousemen, contracted to carry pitf.’s 
gouds from J. to O., the contract bemg sub- 
ject to a eondition that defts. would not be 
responsible for fire. The goods, which were 
loaded on a motor van, were destroyed while 
in transit: by fire, which was occasioned by the 
negligence of detts.’ servants. DPitf. sued 
defts. for the value of the goods :— //edd: 
as defts. were bailees only & not common 
carriers, &, therefore, not liable for an 
accidental fire, the condition must be con- 
strued as exempting them from lability Jor 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 
— HAGAN t, GREEN & ISOWARDS, LTbD., pian] 
TK.B. 1023 95 1. J. KK. B. 8683 181 LT. 
191; 70 Sol. Jo. 185. 

Upon terms limiting liability.! --Girar 
NortTHern Ry. Co. v. Le B. PR. PrRaNsporr & 
Duposrrony, Lrp., No. 234a, pos. 

Add. Annotation :-—As to (3) Refd. G. N. Ry. 
ve L. EB. P. Transport & Depository, [1922 } 
2h. B. 712. 








—-——.J—TURNER 1». CIVIL Skr- 
VICE SUPPLY ASSOCN., Irp., No. 4a, ante. 


ae 


12b. 


14a. 


16. 


17. 


18. 


31. 


eee. gece v%. GREEN & 


———.|— FAGAN 
Epwarps, Irp., No. 4b, ante. 


--—-— Of goods accompanied by passenger.|— 
By London County Council (Tramways & 
Jmprovements) Act, 1911, 8. 42: “ Every 
passenger travelling upon avy of the council's 
tramways may take with him his personal 
lugewage, not exceeding 28 Ibs. in weight, 
Without any charge . 2. all such luggage to 
be carried by hand’ under certain con- 
ditions. Ino respect to luggage whieh did 
not fulfil these conditions the council were 
entitled to make such charge as they thought 
fit. PItt.. wishing to send a parcel of goods 
Weighing some o0 hs. toa customer, instructed 
his servant to convey it} by one of defts.’ 
tramears ‘The servant did so, & in addition 
to paying his own fare paid 2d. for the parcel. 
When he arrived at his) destination the 
servant claimed his parcel, but found that 
itohad been Jost. In an action brought by 
pitt. claiming damages: -fHeld: the pro- 
Visions of seet. 12 of the private Act being 
inconsistent with one of the pecuhar features 
of a common carrer, Who was bound to carry 
all goods of the class whieh he proposed 
to carry, forall A sundry & Irrespective of the 
fact that the poods were accompanied by 

passener, the London County Council were 


not common carriers of goods so ap fo ke 
miitled to the benefit of Carnmers Act, 
S40 (6 6S). ROSENTHAL ¢. LONDON COUNTY 


Councin (E9P8), ESb bE. FP. 5685 88S J.P. 


bog, 22 1a Gi. W ou7, 

Add. Anwolation: Consd. G. N. Ry. wv. 
I. ie. 2 Transport & Depository, [1022 
a Ne BT Fo. 

Add. Annolation: Refd. G. N. Ry. oe. 
IL. MW. OP. Fransport & Depository, [1922] 2 
K. ws. 742, 

Add. Annotation :--Refd. GG. N. ’ r, 
EB. . PL Transport & Depository, [1922] 
2 Se ds, AZ 


Ry. 


Add. Annotations: -Refd. GQ. Ne Ry. ov. 
I. K.P Transport & Depository, [1922] 


2K. B. 7425 Turner v, Civil Service Supply 
Assocn.,, [1926] | WK. OB. 50, 


Part Il—Private Carriers and Forwarding Agents. 


Add. Annotation :—As to (1) Refd. Phillips 7. ' 
[1923] 1 | 


Britannia Llygienic Laundry Co., 
Kk. B. 539. 

Add. Annotation :—Generally, Refd. Pratt v. 
Patrick, [1924] 1 K. I3. 488. 


Add. Annotation : —Refd. Troy v. Eastern 


PART I. SECT. 1. 


value of any 
exceed £10." 
pitf.’s furnituro in the cepted :—leld: 
“We beg to quote 
This price includes all transit 


One 


46. 
47. 


charges, imcluding delivery to house & | 
unpacking, also yisk of bicahage, the 

package 
This tender 

deft. was nefoain this 
prausaction oa common carmer, & Mer- 
cantile Law Act, 1918, 5. 19, did not | 


Co. of Warehouses Insee. & Transport of 
Goods, etc. (Petrograd) (1021), G4 1. J. Is. Bb. 


632 


wwe 


Add. Citation: 
Add. Cirlations :- 91 Su. J. 
App. M. I. C. UST. 


15 Asp. M. 1. G. 208. 
K. B. 682; 15 


apply.<—-WiLsoN tv. NEW ZEALAND 
bxPpHESS Co., Lib., (1923) N. Z L. RR. 
901 —N.Z. 

5a. Carrer of gouds——OfS all persans=— 
Tor here. MA THE WaON 0. MITCHELL, 
Pooury ve MYVICHELL, (1925) 4 DO. L. it. 
281— CAN. 

17 


not to | 
Was ace 


Cases 51—151. 


a 








ENGLISH AND EmprrEe Dicrst SUPPLEMENT. 


Part Il—The Contract at Common Law. 


51. Add. Annotation:—Refd. G. N. Ry. v. flotilla by river to a point at which it could 
L. K. BP. Transport & Depository, [1922] 2 be put on the railway again :—Held: in so 
K. B. 742. doing, applts. had not so far departed from 
58. Add. Annotation :—As to (2) Refd. Buerger v. their usual course of business as to take these 
Cunard 8.8. Co., [1925] 2 K. B. 646. journeys out of their usual business as 
61. Add. Annotation :—Mentd. G. N. Ry. v. carriers, & they were liable for the loss of the 
K.P. Transport & Depository, [1922] 2 tea which was destroyed by fire while on 
K. B. 742. ° board one sia Sica poses ao 
66. Add. Annotations :-—As lo (1) Refd. G. N. Ry. eosi, O51. 1 PG. 108; 180 L. T. BBA: 
0. al a P. Po aaa hia 16 Asp M. L. G. 285. P. C. 
2K. 1. 742 As to (2) Refd. G. N. Ry. v. : : 4 " .: 
. rm : >, 96. Add Annotations :—Refd. Pratt v. Patrick, 
82. Add. Annotation :—Refd. G. N. Ry. ». Ue maa ahaa te 
We de tye pTasPort: & Depository, [1022] 2 97° “vdg. Annotation ¢—Mentd. G. N. Ry. 
imams mis 1 W WD : 99) 2 
85. Add. Armnotalions :—Mentd. The oe K.B.7 je & Depository, [ ] 
(1923), 02 Je. J.P. 42 5 Milis’ Trustee v. Dixon- oe ° ‘ : 
DAL (iy care : 98. Add. Annotation :—Mentd. G. N. Ry. v. 
Ose ag ras 451; Pratt v. Patrick, 1, &. P. Transport & Depository, [1922] 2 
eee ee a ee K. B. 742. 
BOO Ree a eee eee omc. Lome, 144. Add. Annotations :—As to (1) Refd. United 
No. 2240, post , : ; Stater Shipping Board v. Bunge & Born 
92a |—¢ heats of tea of resps. were (1924), 41 T. a ee Loe a ae iriver Buerger 
delivered to a railway co. for conveyance v. Cunard ice ae [19 a : is 6 ae te 
from A. to CG. The railway broke down, & , 149: Annotations -— ter $ (2) a 
by an arrangement between the railway co. Refd. ; 
sapplits., who were common carriers by water, 151. Add. Annotation :—Refd. Prager v. Blatspiel, 


applts. agreed to convey the tea by a special 


Stamp & Heacock, [1924] I K. B. 566. 


PART Ill. SECT. 8, SUB-SECT. 1. - A. 


ti, ——~— —--.]) —The onus in on the 
carrier to prove that the loss is not 
due wholly or in part to his neglizenee, 
& that be took all Known means a 
reasonably prudent carmer should take 
to preserve goods from. damage. - 
CANADIAN NORIHERN QUERBIO Ry. 
Gow ew Phar, (1928) 4 0D TL. BR. 1112, 
26 Can. Ry. Cas. 238.-- CAN, 


tii, --—- --— .J ~ In vecordance with 
a rule of the Canadian freight clapsitica - 
tion approved by Railway Board, goods 
were loaded by the owners, pltfe., & 
undo: the standard billof lading, ecarriers 
are not Hable for any lose or damage 
caused by the act or default of the 
bhipper or owner. An accident: hap- 
pened through the flooring of aoear 
Riviug way on account of the weight 
Placed on it by pltfs. The defective 
flooring was Known (to both parties, 
but pltfs, alone hnew the use Ave CUPS 
were to be put tor- Fields the aecol- 
dent. should be attributed to pltfs.' 
nethod of loading rather than to any 
breach of dufy on part of defts.-— 
CANADIAN WRATINGHOUSK COo., LTtp. 
® CANADIAN Paciric Ry. Co. (1923), 
64 0, L. It. 238.- CAN, 


t iii. Default of consignee.) — 
Heatri.ip & Coc re Canxapiin PACIFIC 
Ry. (N. B.), [1926] FY Lb. li R. 93, 
CAN. 


77 ila, ——— ——— ———.. |— NORTITERN 
QRaAtIn Co. tv. CANADIAN NATIONAL 
ODES WO We eae Ae Rye 

o a Q . * i > 0 D. L. Rh. 
281.—CAN, 


“7 1 eae Through sub-con- 
tractor's neyligence.}-- When a carrer 
undertakes for reward to carry goods 
& ontrusta the carriage of them to a 
sub-contractor, & the goods ure subse- 
quently lost) through the sub-eon- 
tractor’a negligence or that) of his 
servants, the earrior is Hable, because 
there has been a breach of his under- 
taking that oidinury care wll be 
exercised in the carnage of the goods. 
—WILSON v. NEW ZEALAND EXPRESS 
reve i. (No. 2); 11924) N, zZ, L. R. 





W7 vi. S. PP. WURON vt. NEW GKa- 
LAND Expresa Co., Lrp. (No. 3), 
(ru24] N. “4. L. Qh. 830.— N.Z. 

865 iii. = - Goods were dam- 
aged: dleld : defte. were not excused 
fron Stages by any special contract 
inthe bills of lading Issued after delivery 
tuken of the goods, &, having failed to 
show that the damuge was not caused 
by then fault orneglect, they were liable. 
- bani, Lip. wv Pacwic GREAT 
FASTERN Ry. Co., (192381 1 We. W. RR. 
GR1i, 32 4.C HR. 37.— CAN. 

91 i, ——-~ Coods destroued—No writ- 
ten contract mating lrabelity.}-—Held : 
applts were comimnon carriers & were 
juitile to owners for goods destroyed 
by fire without proof of negligence. - 
INDIA GENERAL NAVIGATION & KY. 
Co. t. DEkualn Tra Co., Lrp. (1923), 
L. R. 51 Ind. App. 20.—IND. 


PART Ill. SECT. 3, SUB-SECT. 1.—-B. 

100 i. —— Goods stolen from car- 
rier’s warchouse at destination— Carricr 
making no warehouse charge.)- Held: 
holding the goods at owner’s = risk, 
defts. could not be found Iiable for the 
loss unless they wero pant 8 of wilful 
neglect or mirconduct.— BROWN  t. 
DOMINION EXPRESS Co. (10921), 67 
D.L. R. 325; 51 0. L. R. 359.--CAN, 

100 ii. --—— Conmgnee urth 
notice of arrival—Ronded guods—Car- 
rey lkable.}—GrORGR vt. CANADIAN 
NORTHERN Ky. Co., (1922) 638 O.L. RR, 
94.— CAN. 

100 iil. Carrier not 
liable ~ Failure of consignee to remove 
goods within reasonable time.}—DYaA- 
MENT & PZADKAWOLAKI v. CANADIAN 
Exprers Co., (1923) 3 D. L. R. 1122; 
52 Q. lL. h, 114.—-CAN. 


PART III. SECT. 3, SUB-SECT. 1.—D. 

105 i. fUegality as defence.}-—-Pitf. 
shipped by deft. co. intoxicating liquor, 
intending to bave it sold in Ontario in 
violation of provincia! statute & of 
Donuhion gb beech Pitf. in the 
blupping bill declared ‘* that this Ship- 
ment is of a class & shipped under 
conditions P iajplooatonaie by taw.”’ Part 
of the goods were stolen from defts.’ 


ORR 


| 














oar at destination :— Held. pitf. could 
not recover, as the cause of action was 
founded upon an illegal contract.— 
MaAJor vt. CANADIAN PaciFic Ry. Co., 
[1922] 3 W. W. R. 512.— CAN. 


PART III. SECT. 3, SUB-SECT. 2.—-B. 


sf. Who are.}—- White there was in 
Ircland an internal rebelhon, with an 
army employed to support it, armed 
raiders took goods from a ry co. Who 
were Common carrier i feild: the 
raiders were * King’ Enermies,’? & the 
co. Was not bound to reamburse the 
owher.- SECRETARY OF STATE TOR 
Wak tv. MIDLAND GREAT WRSTERN 
Ry. Co. oF IRELAND, [1923] 2 1. I. 
102.—IR. 


PART III. SECT. 4. 


165 i. Effect of dclay—Consignee may 
refuse goods—Measure of damages.}— 
LecCLERC v. R. (1920), G2 D. L. R. 3824: 
20 Exch. C. R. 236.—CAN. 


PART III. SECT. 5. 


159 ix. —~——, }-— 
PORTAGE MILLING & TRANSFER Co. tv. 
GRAND TRUNK Pacnie Ry. Co., 
[1923) 3D. L. R. 84; 33 Man. L. HR. 
91; (1923) 2 W.W. 1. B8.— CAN. 


159 x. —— Delay in 
delivery.-—HATFIELD & ScortT, LTp, 
v. CANADIAN Paciric Ry. Co. (1921), 
57 D. L. R. 453.—CAN. 














om er we 


159 xi. ra = Soe ee ae aid ~-- INDIA 
(GENERAL NaviIGATIon & Ry. Co., 
LTbp. v. GIRIDHARILAL GOBERDHONE 


as 1927), a: L. FF. ae | Cc . : on 
pad ale. 430 


165 ii. Goods 
damaged.}— Where goods are damaged 
in transjt & have been in the hands of 
& number of carners, the vendor must 
prove the damage took place while in 
the custody of the carrier he ts suing. 
—lhosk & LAFLAMME, Lrp. vr. CaMP- 
BELL, W1180N & STRATHDER, LID. & 
GRAND TRUNK Pacivric Ry. Co., 
{1923} 1 D. L. RH. 397.—-CAN. 


“e- hep conaignee must pruve— Thal 
That 











ood condition when shipped— 
actually passed over line of 


201. Add. Annotation :—Refd. Praccr v. Blatspiel, | 
Stamp & Heacock, [1924] 1 K. B. 566. 
208. Add. Annotations :—Refd. Transoceanica Soc. | 


Part IV.—Modifications of the 


232. Add. Annotation :—-As to (J) Refd. G. N. Ry. 


Vol. VIII.—Carriers. 


Italiana di Navigazione vr. Shipton, [1923] 
1K. B. 31: Prager v. Blatspicl, Stamp & 
Heacock, [1924] 1 IX. B. 560. 


the felt 


goods as common carricrs. 


Cases 201--266. 


Common Law Contract. 


The 


234a. 


v. L. E. P. Transport & Depository, [1922 
2K. B. 742. 

J—A carrier who regularly receives 
goods for carriage upon terins limiting his 
liability may be under the obligations & 
subject to the liabilities of a common carrier 





in so far as the limitation of liability does not: , 


extend. He docs not by limiting his liabilt y 


assume fur all purposes the position of a , 


bailee for reward who is liable only for 
negligence of himsclf or his servants, unless 
the limitation of liability is s0 extensive as 
to be inconsistent with the profession or 
contract of a common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, whether the carriers are 
common carriers bound by the custom of the 
realm to carry goods provided they are safe 
& fit for carnage or whether they are a rail- 
way co. bound by statute to afford reasonable 
facilities for the receiving, forwarding & 
delivering of goods, must give warning of the 
danger; otherwise he impliedly warrants 
that the goods are safe & tit for carriage. 

Forwarding agents delivered to a railway 
co. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the eco. from liability in certain 
events & stating that they did not undertake 
to carry dangerous goods except on special 
conditions. ‘The carboys were insufficient to 
contain the fluid. which escaped & injured 
the felt gyouds. The co. professed to carry 


262. 


265. 


266. 


owner of the felt goods claimed damages 
against the co.. & the co. paid £137 in settle- 
ment of the claim. In an action by the co. 
avainst the forwarding agents to recover this 
sun. as damayes for breach of warranty: 
Held: (1) the terms of the consizmment notes 
did not prevent the co. from being. as they 
professed to be, common carriers of the felt 
goods; (2) the co. were therefore Hable as 
insurers, & without proof of negligence, to 
the owner of the felt: goods; (3) they were 
entitled to reeover from the forwarding 
agents, as upon an implied warranty that 
the carboys were fit to be carmed, the amount 
they had paid to the owner of the felt) goods 
for the damage done to his goods. Grea, 
NORTHERN Ry. Cone. i BH. P. PRANSPORT & 
DeEPosITORY, Lrp., [P22] 2 KR. Ft 3) Ol 
lL. J. KK. BL S0O7 ss 127 1. TT. 6645 SSM EWR. 
T11, OG. A. 

Add. Annolations : Refd. The Christel Vin- 
nen, [1029] BP. Ob ss Klder, Dempster v. 
Paterson, Gochonis, Griffiths Lewis Steam 
Navigation Co. ¢. Paterson, ZGochonts, [1024] 





Re CO, D2, 

tdd. Annotations: Consd. Turner oo. Civil 
Service Supply Assoen , [EZoy Poh. B00; 
Forbes, Abbott A Lennard e G. Wo Ry 


(1927), 11 T E R97 Refd. lagan oe. Green 
& Kawards, [1920] Pk BB. 202. 

Add. Annotations: .A8 to (1) Apld. Crosse 
Millard a. Canadian Government Merchant 
Marine, American Can Co oe Same, [1027] 
2K 8.432 £Refd. Layton ¢. General Steam 


defendants.)—-NOVA SALES Co, tv. CAN A- 
DIAN Pacific Ky., [1925) 3 D. L. ih. 
919.—CAN. 


PART III. SECT. 7, SUB-SECT. 1. 


ai. ——.]—Goods carried by defta. 
for pltf.:—Held: at owner’s risk 
while in defts.’ warehouse at point of 
deetijation. — Brown vw. DOMINION 
ExprREaa Co. (1921), 67 PD. L. lL. 325 ; 
51 O. L. i. 359.—-CAN. 


sieuai —.}--When goods entrupted 
to a shipowner, trading as a commou 
carrier, have reached their destination 
& been stored pending removal by 
the consignee, the carrier ceases to be 
liable as an insurer.-—-OAKLEY  t. 
WHITEHOUSE & Co. (1921), 17 Tas. 
L. R. 125.—AUS. 

f ii. -}—-SECRETARY OF SIATL YU. 
Har KIsHAN Das-KURA MAL (1925), 
I. L. kt. 7 Lah. 370. = IND. 


PART iil. SECT. ye SUB-SECT. ae 

182 ii. ——. + PREMIER LUM- 
BER Co. v. GRAND TRUNK PacIrFio Ry. 
Co., (1923) 1 D. L. R. 649; (1923) 
gS, C. 84 ’ ] W. WwW. ki. 473.—CAN. 

182 iti. —— ——, }~NORTHFRN 
Evecrrniv Co., Lip. v. CANADIAN 
Paciric Ry. oe One ote 
TELEPHONE . LTp. IBERG, 
11923] 3 D. L. R. 781; 3 W. W. R. 
278.—C 








PART III. SECT. 7, SUB-SECT, 3. 


p 2. Dehevoy without requirwiyg 
aurrendcr of bills of lading = Delivery 
after idorsement of bella of lading as 
security.) dleld: the carriers were 


Hiable  ELICKMAN CGiRAIN Co. r, 
CANADIAN Pacte Ry. Co, [1926] 
2W.W. RR. 212. CAN, 


PART III. SECT. 7, SUB-SECT. 5. 


si. ——.]) -Heid: & consignee by 
delay in accepting delivery cannot 
extend the period of the contractor’s 
hability as such.—Pokragr MILLing 
& 'TRANSFER Co. vw. GRAND ‘TRUNK 
Paciric Ry. Co., (1923) 2 W. W. hi. 
&8.— CAN. 

ek. Riyhis of carrier-~-7'0 sell — 
Mast tbe escreised urith reasonable 
Miligence.)}—DAVI8s v. Ennior (1924), 
55 O. L. KR. 583.—CAN. 


PART III. SECT. 7, SUB-SECT. 6. 


199i. When justified—Kefusal of 
cemsigne to pay churges.}—PATEL v. 


ae es & Co., (1923) App. 1). 606.— 


PART III. SECT. 8. 


co. Add ‘ revaed. (1921), 64 D. L. hi. 
316; 500. L. R. 223.”’ 

ci, ——— ——.}—NAZZARLAO Vv. AL- 
GOMA EASTERN Ry. Co. (1922), 70 
D. L. R. 268.--CAN. 
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PART IV. SECT. 1, SUB-SECT. 2. 


Bl. Condition requiring notice of loss 
Absence of notice bar to right af action, j-— 
PReMinR LUMBER Co.t. GRAND TRUNE 
Pacinne Ky. Co, (A923) F DL. R OW: 
[N22] SCL RR. bas 1 WLW. OR 475.- 
CAN. 


Bm. S. 7’. NORTHERN Terme Co , 
Lip. t. CANADIAN PACTETIC Ry. Co. & 
Dupusors RURAL TELEPHONE Co., L&. 
& Wisera, (1923) 3D. L. BR. 78) Ss 38 
W. W. hi. 27 8.— CAN. 


en. United States freaght) Classifica 
fronm.j- A contract of carnage of goods 
from the United States to Canada 
made accotding to a freight classifies 
tion in use in the Umted States, 
whereby the carner's habihty was 
limited to a eeltain amount ald. 
to bo uuthorived by Railway Act, 
1910 (¢. 63), 6. 322 (4), & such clussifica- 
tion & lumitation were binding on the 
shipper.- -SPORLE & GREAT NOWLHERN 
Ry. Co., [1925)3 Do Ro 808s [1985] 
2W WW ROSS3, 30 Can Ry. Cas. 186; 
35 B.C OR. 2382. CAN. 


PART IV. SECT. 1, SUB-SECT. 4.- A. 

oO i. (foods lost ~No proof of 
mriscunduct of carricr’a servants- Car- 
rer not labli.}--SouUTH AFRICAN Rys. 
yn CONRADIF, [1922] App. TD. 137.—~ 


ated 


| 8. AF. 


Cases 266—536. 


267. 


271. 


300. 


302. 


Navigation Co. (1923), 130 L. T. 662. As to 
(2) Refd. Rutter v. Palmer, [1922] 2 K. B. 87; 
Fagan v. Green & Kdwards (1925), 70 Sol. Jo. 
185. Generally, Mentd. Wasserman v. Black- 
burn (1926), 43 T. L. RR. 95. 


Add. Annotations :—Refd. Ambaticlos  v. 
Anton Jurgens Margarine Works, [1922] 2 
K. 1. 185; Rutter v. Palmer, [1922] 2 K. B. 
$7. 


Add. Annotations :--As to 
Apld. L. & N. W. Ry. v. Neilson, [1922] 2 
A. (. 263. As to (2) Apprvd. & Apld. 
L. & N. W. Ry. vo. Neilson, [1922] 2 A. C. 
20%. Consd. LBuerger v. Cunard 8.S. Co., 
[1925] 2 K. B. 646. 

Add. Annotation :—As to (2) Consd. Khinger 
tr SW. & C. Ry. & Pullman Car Co. (1922), 
38 T. LL. 2. 678. 


Add. Annotation : —Refd. Rosenthal v. LC. C. | agg. 
(1924), 131 1. 'T. 563. | 


403. 


411. 


416. 
(1) Apprvd. & 


426. 


436. 


342. Add. Annotations :—As to (1) Refd. Rosenthal | 
vd. C. OC. (1924), 131 LL. T. 563. As to (2) | 


Consd. Rosenthal v7. 1.0. C. (1924), 131 1. Tb. 


5Oo. 


452. 


As to (2) Apld. G. N. Ry. | 


347. Add. Annotations : 
I. EP. Transport & Depository, [1922] | 453. 
2 K. B. 742. As to (3) Apld. G. N. Ry. 
lL. i. PP. Transport. & Depository, [1922] 454. 
24K. EB. 742. 
351. Add. Annolutions:- Refd. G. N. Ry. v. 
lL. HM. OP. Pransport & Depository, [1922] , 


352. 


376. 


381. 


480. 


516. 


248. B. 7423 Forbes, Abbott A Lennard v 
GW Ry (1927), 21 R LR OF ; 
Add. Annotation: As to (1) Refd. Brown v- 
Hartson (1027), 96 I. J. K, B. 1085. 
Add. Annotation: As lo (4) Refd. Nunan v. | 460. 
Southern Ry., [1924] 1 K. 2B. 223. | 
Add. Annotation -- As fo (1) Consd. G. N. | 


Part V.—Carriage 


Add. Annotation :— Refd. Phillips vr. Britannia 
Hypenic Laundry Co., [1923] TK. B. 5380, 
Add. Annotations: - Consd. Brandon wv. 
Osborne Garrett, [L924] 1 In. B. 548; Ph 
Paludina, [1925] 2.40. Refd. Singleton Abbey | 


536. 


ENGLISH AND EmMpIRE Dicrest SUPPLEMENT. 


Ry. v. L. E. P. Transport & Depository, 
[1922] 2 K. B. 742. 

Add. Annotation :—As to (1) Refd. G. N. Ry. 
o. L. I. P. Transport & Depository, [1922] 
2K. B. 742. 

Add. Annotation :—As to (1) Refd. G. N. ty. 
v. 1. I. P. Transport & Depository, [1922] 
2K. 3B. 742. 

Add. Annotation :—Generally, Mentd. G. N. 
Ry. v. L. KE. P. Transport & Depository, [1922] 
2K. B. 742. 

Add. Annotations :—As to (2) Apld. Re City 
Isquitahble Fire Insce., [1925] Ch. 407. Refd. 
Metropolitan Water Board v. L. & N. i. Ry. 
(1924), 131 L. T. 123. 

Add. Annotation :—As to (1) Refd. Hider, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
“Ao0chonis, [1924] A. C. 522. 

Add. Annotations ;:—As to (2) Consd. Ite City 
Kquitable Fire Insee. (1924). 40 T. L. R. 853 ; 
Metropolitan Water Board 7. lL. & Nv? ii. Ry. 
(1924), 181 LL. PT. 125. 

Add. Annotations :— Overd. lL. & N. W. Ry. 
v. Neilson, [19022 ]2 A. ©. 263. Consd. Buerger 
v Cunard S.S. Co., [1925] 2 KK. B. 646. 
Add. Annotation : - Consd. Neilson v. L. & 
N. W. By., [1922] 1 K. B. 192. 

Add. Cilations :— [1922] 1 Ik. B. 1923; affd. 
sub vom. LONDON & NorTH WESTERN Ry. 
Co. v. Nemson, [1922] 2 A. C. 2683; GL 
LJ. KK. B. 6803; 38 0. lL. R. 653; 66 Sol. Jo. 
HOY, H. lL. 


Add. Annotations:- Apld. Buerger +. Cunard 


moo 50, 


Add. Cifations:  affd., (1922) 1 A. C. 
MQ). 0. WK. B. 428; 127 1.01; 
0093 27 Com. Cas. 217, Hl. 4. 


edad 


17s, 
38 T. L. RR. 


of Persons. 


(Owners) v. Paludina (Owners), The Paludina 
(1926), 95 L. J. P. 185. 
Add. Annotation: Refd. Singleton Abbey 
(Owners) e Paludina (Owners), The Paludina 
(1926), Yo L. J.P. 185. 


PART IV. SECT. 1, SUB-SECT. 7. 


5 i. -- “ Paluc at place ds lane of 
shipment.) dleld: the value must 
not be calculated at the cost price to 
the owner at Che place where he bought 
the goods, but at the market value of the 
goods at the place & time of shipment. 

~"'THOMPSON ot. CANADIAN — PACITI¢ 
Ry. Co, (1922), 62 O. L. R. 306 — CAN, 


go. Gocds croceding deelarcd valu 
Shipper bound by declared vatuc.) 
SPORLE et. GREP NORTHERN Ry. Co., 
fgvoys YD LR. soe, [25] 2 WW. 
R. 3893 30 Can. Ry. Cas. T8650 So 
Bec. Ro 23u. CAN. 


PART IV. SECT. 2, SUB-SECT. 4.— B. 


e (py. G9) bo - -— Must be approved 
by Railway Conuniissioners  Board— 
Onus of proof of appreral on carrier.| — 
SPORLE t. GREAT NORTHERN Ry. Co., 
wed) 4 D. Lb. R. 18d; 3 WW. RB. 
136; 34 B.C. R. 140.—CAN. 


n(p. 6M i - 


ee ee x L 
%6 


Mivson & Tscia Prana Co tv. CANADIAN 
Pavacmace Ry. Co (its) & We. i. 
951, Teaskh. LR. 218, ob Can. Ry. 
Cus. 369 - CAN. 


PART V. SECT. 2, SUB-SECT. 1. 


488 1. Nol liable for mere accident — 
Cuused by act of stranger.) -1f an 
aveldent is due to the train Jeaving 
the metals, prima face the railway cu. 
In Kuilty of newhgence. If au accident 
is caused to a train by evilly-disposed 
percous over whom the railway co. 
iad no control or any reason to antici- 
pate that they intended to carry out 
their design in the sector in which the 
accident occurred, the railway co. wall 
not be Hable for negligence or for 
damages.-- JEWAN Ram KUETTRY ¢&. 
EBFasr Japmn Ry Co. (1924), J. LL. RR. 
ol Cale. St1.— IND. 

512i. ——- Act done ian cuurse of 
employment. }-—PiL., a passenger upon 
& south-bound car of an electric etreet 
Ty. co., got off at a stopping place, & 
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' the 


crossing behind the car, attempted to 
pu over the rails used by the north- 
Mund cars, & Wes struck by a car & 
injured. She had followed the direc- 
tions given her by the conductor of 
suuth-bound car:—Held: pitt. 
was entitled to recover. The way 
pltf. was dnected to take was dangerous 
& this was huown to the canductor.— 
ForRSTER vr. TORONTO Ry. Co. (1921), 
67 Db. L. Ke. 440, 61 0. LR. 136.— 
CAN. 


PART V. SECT. 2, SUB-SECT. 3. 


ki. ———- ---- Byue-law prohibilang 
passengers from riding on car plat- 
jorms.}—W here it was proved that 
plif. could not, @y cxerciee of reagon- 
able care, have uvoided the accident, 
that there was standing room inside 
the cur, but standing passengers 
prevented him from guing in .—Zleld : 
pitf. was entitled to recover.—KIME 
vy. HAMILTON Hapbiat ELEcTRIO Ry. 
Co. (3921), 50 O. L. R. 113; G4 
D. L. Kh. 191.—CAN. 


560a. 


{dd. Annotation: 1. lo (2) Refd Sharpe t 
Southern Ry. (1923), 133 LT. 693 


Warning not heard by passenger - 
Passenger asleep.] Vitf was a passenger on 
defts.” railway to G by a tram which atrived 
at that station while at was still davhight 
Owing to the tram being too long fot the plat 
form at G, upon its amival there the hind 
most carriage, in Which plitf was, stopped 
short of the platform = porter shouted to 
the passengers to heep theit seats. but plif. 
who was asleep, did not hear him On waking 
pitf realised thit he was at GG stition A 
feating that he might be carmed on pot out 








| 579a 


597. 


598a. 
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Vol. VIlI.—Carriers. Cases &60—629. 


SP Wiarrnoust t Mipnanp Rv Co. 
1 I. P Tee 
{dd Annotation  Apprvd. & Apld. letang 


t Ottawa Electr Rv , (126) AC. 725 


J—Applt met with an 
acchdent on resps’” property bw using some 
slippery steps giving convenient access to 
their tramline. She sued resps tor damages 
Resps contended that applt had been guilty 
of contubutory negligence. & that the mioaxim 
Volenti non fit ogura applied to prevent 
her trom. receiving: compensition ald 
unless resps , Who had invited applt to use 
the accass A wete bound to heep it reasonably 








in &@ hurry without Joohing to sce what le safe, estabhshed that she understood thie 
was stepping on. There bang a drop of tive extent of the danger which she was mcurring 
feet from the carnage floor to the sround he A that she resolved to undertake the risk, 
fell A was injured Hield even af m the the defence ot Valente non. fit aapaarca 
circumstances dafts ware neghygent, of which faiked  Lrrane ot Orrawa Prpreirie Ry 
the ct. thought there was no cvidence, pitt s Co. [19820], 4 ¢ F259, 99 tL F PC 153, 
acboain getting out without Joohing where de oo T t2), 12'P ob R 596 PP ¢ 
was going was conthibutory neghyzence, & 693, {dd ftrnotation 1s fo (3) Retd. Montrcal 
ae a not ee ae 2 Citvz Watt \ Scott (1922), P25 1.0 147. 
SOUTH UREN ay se Gta ee. res tt 605. {dd trnolation Refd. Nunint Southern 
LJ. KB 913, 1383 LT 695, 69 Sol do “5940 1= nh 
9 ° ° 
609. -1dd. frnolation 1s fo (2) Consd Sharpe v 
571. Add. Annotation Distd. Sharpe 2 Southern , yon, > ( Boo 
Ry . (1925/2 K.B oll Southern Ry , (1029) 2 WOO SLI 
ae \. ed 
<a 7. | 620. .fdd cAnnolfation — 1s to (1) Refd. Phillips 7. 
572. Add. Annotation —Refd. Sharpe 2 Southcrn Baitannmia Pvgeiremie Laundry Co, [1923] 1 
Rv (1925), 1383 LT 693 kK Boog 
573. idd. Annotation — 1s to (1) Consd. Sharpe 629. tdd  trmofution — Refd. Gayter & Pope i 
v Southern Ry, [§92o,2 WK Bob | Divies, (1920) 2 NOB 7S. 
2 (Crd Briton Erreinr Co (bolt) pas cd through the open doorway o& 
PART V SECT 2, SUB-SECT 5 63D b R Zol »» S Je 4) larediately tol de wna flight of stalis 
set vil ’ Nae t> tale Pa CAN Into othe basement Telow A wa 
cautions fo prevent passenyjers frome 3k. ike 1 l sever dy injured Mell th = third 
alighting ) MURTHY 7 GRAND ERONI hee ever a eke an doomwey was traipeer once ded place 
eR eal i a a ibsolute statutory provision precluded | @hdanger & wasa phice te which pitts 
ae Vclaim for damages ~ Hitt Gavan | WHO tueht cre isoribty  trave bean 
Add “revsd (1920. 415 0 7] [RtONKR RY Co (1922), 02 0 Lo] expected ( gq orn the belief reasonably 
1yO WN 221 0% —~ CAN , cntertadned that sh owas cntitled or 
qi lames Ashug mvite 1 to oad ho? INNOWPEON of 
as the cntrance doors of a street cal PART V SECT 2, SUB-SELCT 6 vewo Pra ta - Powe te ¢ aed DUR 
opon whale the cauras standing at 586 1 | Ine ft co gr atuttotsls He ane Ai DP oF 2 ”s 
u ROT ee heeds A hb ut Qo for her own cenventenee cared | § GA 
LMpHCd MVC eon ENTE ¢ Qin Mf some font hundred yards past a 
te nding JP ase are] t> cnter thie eu iw thre ds e here shire Wilto eas id to PART Vv SECT ae SUB SECT 11 
& itis the duty of the conductor tn winhit At this place (he ground was pi — ud } tho form of 
Charge of the car to afford them ot not level Qo a person Living: alone the contract or shipping order uscd by a 
reasonable opportunity to do ose an Jine drach been pernmutted for his own Ty €O im Connection with the trans 
miafety Me as therefore ueghigent ou convemence te diy down om the raghet portation of live stock provided that 
giving the signal to start the car bef re (fo was oa platform onc ond of which | an attendant showd accompany the 
entrance doors are closed & all oy st doom oa plan PUP descended) Shipment buat should not havo the 
persons attempting to board the Cit wafely to the platform but am p weap l right to travel free or ut @ rate lens 
are sifely on —Wibson tc WINNIE from at she f TES wos :ngured wing than ‘he ordinary fae unless he had 
Prreirnm Ry Co, (42272 WOW P ns allen ado to sem defect im the con sagned the special form of contrac 
610, 63D L R 617 CAN dition of the plank supporting at punted on the bach of the shippimg 
8s i Comtetey nt or plat Hell the co was mot triable Wot ated bol Which contamcd Jimit ations as to 
foun) A tromiwas comducter oa thre + PSRETSeD CoortuBra Piperkie Py Clans for perponal miguries suetamcd 
Was approaching oo top oat | ( Tir (1900) 7B € TS N While travealing Inooan action te 
» quired tition went on te th tep 592 a Where oa, Tecover damages for mnunes during 
ofthe car ty change the sere ns which op assener oo apravungs at ntation at | transportation, duc to the negligence of 
showed th dostimation oof the car miaht walked slong a platform om t the ry CO s Her eant Tleld the fac 
having satisied humself that there was gatended but) frequently used aoa | that the attendant bad not pad any 
no once Whe washed to board the eu means of cart but which Wes om otoan | fare was duo to the fact that tho ry 
& that an cldarly woman aside the Any Wav guarded & after De ovang, the co’ agont made no attempt to collect 
the only posscnger showed mo platform fell ante am excavation an the fare, & the ry co wad responsible 
of wishing to get off Ih the alway oc os grounds A was | for the omiswon, the attendant wis 
Pissenger Who thought she hud given injured Tield Wee were Taad Le @ full farce DisKengor A not a trCrp tsser 
a eignal to stop stepped on to th OPpRi Hi ot GRAND PRONK EY €0 & was entitled to recover damages 
footboard & was jolted Cf after the OL CANADACINO ) 224 7 286 CAN, | SEPWART t GRAND PRUNE Tacit ic 
had passed the station A was an re i fassan luting BRS Co, JI924} 1 DI I} A] 1 
injured ee ho vara ahs 1i de ge ® Ki ae Paahial a oe WW Ik 473 CAN 
to the conductor, A the «a cident was 
to the fault’ of the passcmpeet ee eee sll aan PART V SECT 2, SUB-SECT 12 
GRAY t GLARGOW COREN 19200 5 ¢ eee eee oid latform of 
SCOT pussige leading from a waiting room sm /asynger slanding on plalfe ? 
above the cutrance to which were the mnong car j—A passenger who leaves 
584 v Lassenger throun down) words Ladics Poulet The passage his scat ina tramway car & gocs on to 
—Held there was neghgence on the had three doors J adie off st on. the the platform while the caras in motion 
part of dcfts ’ servants, & deft lable ptt The first was apparcath that | ts not ncoossardy guilty of contributory 
In damages —GUILDAY 99) WINNTEEC oof a private office, the second was | negligence should he mcct with an aca 
BuecTric Ky Co (1922) 3 WW ke marked Ladues  lotlet but was dent while onthe platforn, the question 
70D LL. R o17 —CAN locked, A the third 2 few feet be yond depending mm cach case upon the par- 
ti. Passenger stepping from moriunig Was) Standing open Lhere Wes to trouler CHcumstances — BUCHANAN v 
car—eccident acodable by exercise of = artificial lagbt in the pussage A the Gr AKGOW CORIN, [1921] S C 658 — 
reasonable care by carriur }—-GRETIN duyhght was waung Pitf 3s wife SCOT. 


Cases 638-—'765. 
6388. Add. Annolation :—Refd. Pratt v. 


Patrick, 
[1924] 1 K. B. 488. 


645. Add. Annofation :—Refd. Mersey Docks & 


Harbour Board v. Procter, [1923] A. C. 253. 


652. Add. Annotation :-—Refd. Rufly-Arnell, etc. 


683a. 


Co. v. R., [1922] 1 K. B. 599. 

Necessity for submission to Rates 
Tribunal of schedule for standard season 
tickets.|—/?e STANDARD CHARGES SCHEDULES, 
No. 13234, post. 





684. Add. Annolutions :-- Consd. Fagan v. Green 


685a. 


& Kdwards (1925), 70 Sol. Jo. 185. Refd. 
Nunan v. Southern Ry., [1924] 1 K. B. 223. 
- —- Railway company—Whether applic- 
able— Action under Fatal Accidents Act, 
1846 (c. 93).}-—-Where a passenger by rail- 
way, who has agreed with the railway co. 
that their liability for personal injury shall not 
excced a certain sum, is hilled by the negligence 
of the eo.’s servants, the damages recoverable 
by his dependants in an action undcr the above 
Act are not limited to such agreed sum.— 
NUNAN v. SOUTHERN Jty. Co., [1924] 1 K. B. 
223; 0814 J. K. B. 1403; 130 L. T. 1313 40 
T. I. R. 213 68 Sol. Jo. 1389, C. A, 


Annotation ~- Mentd. Venn v. Tedesco, [1926] 2 K. BB. 227. 


685b. —— 


“PART V. SECT. 8, SUB-SECT. 5. _ 
qa 
TRUNK 


SIMPBON (1022), GB S.C. RR. & 
}). ae Gid; (1922) 2 W. W. at "320 : 


ferro 


bi. ———- -——— Refusal tv obey con- 


—-—-----—— Injury on journey by special 
train.|—-Pitf, was engaged as a workman 
by contractors to the Ministry of Health for 
the construction of a road near L., & the 
Ministry made with deft. railway co. arrange- 
ments for a special train to take pltf. & other 
men from (. to IL.. a distance of twenty-six 
miles. Pitt. received from his employers a 
voucher which was addressed to the booking 
clerk & which contained these words: ‘ On 
surrender of this voucher please supply the 
bearer with a return workman's ticket to H. 
by any ordinary workman’s train without 
oe This voucher is only available 
yy workman's train.” The voucher, on 
presentation at the booking office, was ex- 
changed for a ticket. One side of the ticket had 
onit (afer alia) the words : ‘ See back. Work- 
men. By special cheap train tor the ‘ working 
classes.” On the other side were (inter alia) 
the words: “ 'Phis ticket 1s issued subject. to 
the bye-laws, rules & regulations of the Man- 
aging Committee,” & “ This ticket is| issued 
subject to the conditions mentioned in’ the 
Managing Committce’s Act (62 & 63> Vict. 
c. elxviiil), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The lability of the co. is 
limited to a sum not exceeding £100.’ The 
above-mentioned Act) contained provisions 
as to the running of workmen's trains on the 
particular railway within twenty miles of 
London, & limited the co.’s Hability to £100, 
subject to certain conditions. PItf. was 
injured by a collision between his train & 
another train. In an action for damages 
defts. adniitted negligence, but contended 
that. the issue of the ucket created a special 
contract between themselves & plitf. whereby 
{heir liabilit y was limited to£100. The ct. found 
that pitf must be taken to have been aware 
of the conditions indorsed on the back of the 
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ticket. On the further question whether the 
terms of the contract applied to the particular 
journey :— Held: although the ticket & the 
conditions on it had been drafted as applicable 
to a journey by a train coming under the co.’s 
private Act, & contained no reference to such 
a journey as pltf.’s by a special train to a 
destination beyond twenty miles from London, 
yet, in the case of a passenger in the position 
of pltf., Lhe conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.’s liability should be 
limited to £100, & pltf. could recover no more 
than that amount.— HEARN v. SOUTHERN Ry. 
Co. (1925), 41 T. L. R. 305, C. A. 


685c. Time limit for making claim.]— Pltf. was 


689. 


695. 


696. 
704. 


725. 
764. 
765. 


ductor— Request unreasonable—Carmer 115: 
liable. J— RAINES v. RRITISH COLUMBIA 2 
KLECTRIO iy. Co. Pipa D. L. R. 


Removal er 
senger to danger—Carrier liable. — 
HoOwE wv. N sari ST. a ae ae & 

» (1925) 2 D. L. R. 


"862 


received by defts. under a contract to be 
carried in one of their steamships. The con- 
tract contained a clause that the shipowners 
should not be liable for loss, damage or delay 
to a passenger or his baggage arising from the 
act of God, or from causes of any kind beyond 
the carrier’s control, even though the loss, 
damage or dclay might have been caused by 
the neglect or default of the shipowncrs’ 
servants. A subsequent clause provided that 
no claim under the contract should be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pltf.’s hands was injured by reason of 
the negligence of defts.’ servants, but no 
written notice of any claim was given by pltf. 
within the time limited by the contract :— 
Held: (1) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejusdem generis rule, the clause did not absolve 
defts. from liability for pltf.’s injury ; (2) as 
pitt. had failed to give any written notice of 
his claim within the time prescribed by the 
contract, he was not entitled to recover.— 


JONES ¥, _OcKANIC STEAM acca. Co., 
{1924]2 K. B. 740; 98 L. J. K. B. 1058 5 132 
L. 'T. 207; 40 T. L. R. $47; 69 Sol. Jo. "106 ; 


16 Asp. M. L. (. 432. 

Add. Annotations :—Refd. Nunan v. Southern 
Ry. (1923), 130 L. T. 181 ; Hearn v. Southern 
Ry. (1925), 41 T. L. BR. 305. 

Add. Annotations :—Refd. Nunan v. Southern 
Ry. (1923), 130 L. T. 131. Mentd. Anchor 
Line (Iienderson) v. Dundee Harbour Trus- 
tees, Ellerman Lines v. Dundee Harbour 
Trustees, Thomson, Shephard v. Dundee 
Harbour Trustees (1922), 38 T. L. R. 299. 
Add. Annotation :—Refd. Walpole v. Canadian 
Northern Ry., [1923] A. C. 113. 

Add. Annotations :— Refd. Paterson Zochonis 
v. Klder Dempster, [1923] 1 K. B. 420; 
Pratt v. Patrick, [1921] 1 IK. B. 438. 

Add. Annotation :—Refd. Baker v. Dalgleish 
Steam Shipping Co. (1921), 126 L. T. 482. 
Add. Annotation :-—Refd. Poland v. Parr, 
[1927] 1 K. B. 236. 


add. Annotation :- Refd. Poland rv. Parr, 
1927) 1 K. BB. 236. 

30 Can. wey Cas. 95 ; a 56 0. L. i. 

ee aN 4p. L. R. 3393; 55 


202; revs 
oO. L. RS 38 
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. m i. sig) Hue eee eee 
senyer to danger—Carrier liable. }-— 
exposing Hows v. NiaGaRa ST. CATHARINES & 
Toronto Ry. Co., [1925] 2 D. a Re 
115; 30 Can. Ry. Cas. 95; 560. L. BR. 
202.—CAN. 


778. 


804a. 


81 0. 


811. 


813. 


823. 


Add. Annotation :—Refd. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 


| 


TTT. 


Vol. VIII.—Carriers. Cases 775—866. 


Add. Annotation :—Refd. Percy . Glasgow 
Corpn., [1922] 2 A. C. 299. 


Part VI—Carriage of Passengers’ Luggage. 


Luggage put in luggage van—By order of 
Official.|—Huincer ». SuutH-Eastern & 
CHATHAM Ry. Cu. & PULLMAN Gak Co., LYb., 
No. 851a, post. 

Add. Annotation :-—Generally, Mentd. Com- 
pania Martiartu v. Royal Exchange Assce., 
[1923] 1 K. B. 650. 

Add. Annotations :—As to (1) Refd. Elder, 
Dempster +. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. C. 522; Pratt v. Patrick, 

{492t} 1 I. B 488. 

Add. Annotation : --Refd. Elder, Dempster 7. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, (1924 | 
A. ©. 522. 

Add. Annolation :— As to (8) Folld. Vosper v. 
G. W. Ry. (1927), 137 L.-T. 520. 


827a. Luggage put in compartment by porter 


830. 


831. 
833a. 


851a. 


Passenger travelling in another compart- 
ment.) ~— Pitf., who had = a_ third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment & travelled | in 
another part. of the train. third class, with 
some friends whom he found on the train. 
At the end of the journey pltf.s suit-case 
could not) be found. In an action against 
the railway co. for its value :— Held: as the 
raulway had failed to discharge the onus 
of proving that the loss of the hand luggage 
arose by reason of the negligence of the 
passenyer, plitf. was entitled to recover.- 
Vosper v. GREAT WESTERN Ry. Co. (1927), 
187 1. T. 620; 48 T LL. R. 7383 

605, D.C. 

Add. Annotations :— As to (1) Refd. Ehinger 
v.S. E. & C. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678; Vospervr G W Ry (1927), 
137 LT 520 As to (2) Refd. Ehinger v. 
S. FE. & C. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 678. As to (3) Consd. Khinger rv. 
S. ib. & C. Ry. & Pullman Car Co. (1922), 38 
T. L. R 678. 

Add. Annotation :— Generally. Refd. Vosper 
v. G. W. Ry. (1927), 187 L. TP. 520. 

S. P. HARRISON v. GREAT WESTERN Ry. Co. 
(1875), 39 J. P. 312. 

1—Pltf., who was a pas- 
senger with a ticket from Paris to London 





ered 
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— 


71 Sol. Jo. | 


857. 


023d. 


863. 


| 866. 


PART VI. SECT. 3, SUB-SECT. 1. 


via Dover, & thence by the railway of deft. 
railway co., took an additional ticket from 
the second defts., the Pullman Car Co., for 
a Pullman car forming part of the train 
between Dover & London. The Pullman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers’ luggage, 
& that co. did all that was reasonably 
necessary to bring this condition to pltf.’s 
notice. At Dover pltf. took a seat in the 
Pullman car, but an official refused to allow 
her to take her suit-case with her & directed 
a porter to put if in the luggage vestibule 
at the end of the car. There was no evidence 
in whose employment the official was, or as 
wo the exact relationship between the two 
deft. cos. On the arrival of the train in 
London the luggage was unloaded by the 
Pullman car officials, but pltf."s  suit-case 
could not be found. In oan action against 
both cos. :— Held: asarailway co. contracted 
as insurers of passengers’ luyyage except 
where the loss was caused by the passenger's 
own default, the railway co. were liable, but 
ag there was no evidence that lack of care, 
if any, by the Pullman Car Co.’s officials in 
unloading had coutributed to the loss, the 
Pullman Car Co. were not liable. FKHiInaEer 
v. SOUTH-EASTERN & CHATHAM Ry. Co. & 
PULLMAN Car Co., Lip. (1922), 38 T. LL. BR. 
678: 66 Sol. Jo. 633. 

Add. Annotation: As to (1) Refd. Brown 2, 
Hiatrison, Houranr v. Same (1927), 187 1. U0. 
D449. 
Add. Annotations :-—-Consd. Werner » Det 
Bergenshe Dampshibsselschaft (1926), 134 
lL. VT. 578. Lefd. Elder, Dempster vo Pater- 
son, Aochonis, Griffiths Lewin Steam Naviga- 
tion Co. v. Paterson, Gochonis, [1924] A. C. 
522. 

Add. Annolations: Refd. J. & N. W. Ry. 
» Neilson, [19221] 2 A. ©. 2685; Nunan v. 
Southern Ry., [1923] 2 K. B. 703 ;) Buerger 
». Cunard S.S. Co., [1925] 2 K. 8. 6465 The 
Refrigerant, [1925] P. 180. 

Add. Annotations: Consd. Khinger v. S. Ih. 
& & Ry. & Pullman Car Cc (1922), 38 
T. L. R. 678. Apld. Hearn v. Southern Ry. 
(1925), 41 T. I. R. 305. Refd. Nunan v. 
Southern Ry., [1923] 2 K. B. 703. 


pitf., a woman of 


traveller | Tleld: 
& unaccustomed to 


Beant education 


779 i. Scope of servant’s authority— Sen rn 
sees of suspected counterfeit coin— Pape after her ebb la ieee bye hh nn fit ease on 
“ld y , deft. co. notwithstanding ; d 
n paynent vf fare.J—Held: the Carrer lhable.)—- Smita v. UNION her ticket limiting defte.’ Uability, 


corpn. 
whether of fact or law committed by 


were liable for any mistake 


—/ 


S.S. Co. (1922), 68 D. lL R. 488.— 
CAN. 


as the clause had been waived, & there 
wos a spemal contract.— TOLL RION v, 


Nelo vale at the moins their Ne eS ue Ss De Loe 
employment. — PERCY rt. LASGOW pa vas sh tae Par mcg da a eae ee 
CorPN., [1922] S. C. (H. L.) 144.-- PART VI. SECT. 8, SUB-SECT. 4. 455; 2 W. W. Kt. 927; 33 B.C. R, 
SCOT. 856 fii, ——-  ——-_—s Imexperienced = 551. CAN. 
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Cases 885—980. ENGLISH AND Empire DicEstT SUPPLEMENT. 


Part Vil—Carriage of Animals. 


885. Add. Annotalion :—Refd. Gi. N. Ry. v. L. or P. Transport & Depository, [1922] 
L. EK. P. Transport & Depository, [1923] 2 2K. 742. 
K. 1B. 742. 893. Add. aig :—Refd. G. N. y: 
L. E. on seo é& Depository, MY 903) 
890. Add. Annotation :— Refd. G. N. Ry. v. | 2K. B. 


Part VIII.--Carriage of Explosives and Dangerous Goods. 


895. Add. Annolation :-—Consd. G. N. Ry. v. 2K. B. 742. As to (3) Refd. Transoceanica 
I. HK. PP. Transport & Depository, [1922] Soc. Italiana di Navigazione v. Shipton, 
24. 33. 712. {1923} 1 K. B. 3]. 


896. Add. Annotations :—-As to (1) Consd. G. N. 








Ry. « I. K. PP. Transport & Depository, 896a. -}—GRrEAT NORTHERN Ry. Co. v. L. E. P. 
[1922] 2 K. B. 742. As lo (2) Folld. G. N. Ry. TRANSPORT & DEposiIrory, LTD., No. 234a, 
L. K.P. Transport & Depository, [1922] anie. 


Part IX.—Measure of Damages. 


905. dd. Annotation: Refd. Patrick v7. Russo- Tl. T 585 Mentd. Hall 7. Pim (1926), 32 
British Grain [Export Co., [127] 2 1K. 1. Com. Cas. 46. 

910. Add. Annotations :— Consd. Patrick v. ea 
British Gram KHxport Co, {1927| 2 K. B. 535. ; 918. .1dd. Annolation :—As to (1) Refd. Patrick 
Refd. Pinnock 7. Lowis & Peat, [1923] 1K. a a. Russo- aes Grain Export Co., [1927| 
690; Pe HallhA Pinw’s Arbitration (1927), 137 2K. OB. 58 


Part X.—Statutory Control of Carriers’ Business. 


954a. Side entrance to—Refusal to re-open.|—In | order.—NoOTrTINGHAM CORPN. v. MIDLAND 
deciding an application for the provision of | Ry. Co. (1922), 128 L. T. 539; 67 Sol. Jo. 
reasonable facilities under 1851 Act, 6. 2. & 404; 21 L. G@ BR. 71; 17 Ry. & Can. Tr. 
of reasonable facilities & conveniences under tas. 72. 


1021 Act, 8s. 16 (1), the ct. must be satisfied ee es eee nee 
that in refusing such facilities & conveniences 955. -ldd. ainiotation:— Conse. ou nsuam 


‘or i 22), 128 L. T. 539. 
the railway co. are acting without due regard MOND e ts st By TOSS ed 20 Se ihe . 
to the proper discharge of their obligations, 958. Add. Annotation :—-As to (3) Consd. Notting- 
& the facility or convenience asked tor will ham Corpn. v. Mid. Ry. (1922), 128 L. T. 539. 


not be ordered where it is only for the benetit | agen Refusal to accept privately owned 
of a special class of persons who form a small wagons. |—Where arailway co. 1s always ready 
proportion of the travelling public. Where {to provide an adequate supply of wagons for 


it as sought to restore a former convenience the conveyance of coal from stations on their 
® conditions have changed, there is nothing ; 
. . : system, their refusal of an application that 
in the fact that it} was a forded before, & the N é opt 


> wivately owned wagons 
question will be decided on its merits. hey ba Cometic e ectdval ts afford TCEeOT: 
Mies fous . 

for pei one for the fs ppae ee ae able facilities for the receiving, forwarding, & 
sidiary side leone eo to ‘ie Biatioll of the delivery Of trafic om. (heir t aye Ti Pee 

tion of appcets., or of the traflic in 
Midjand Ry. Co. at N. which had been closed Bubjec “9 
in pursuance of a general policy of * closed ” Aa vinble preyadiog ar qistlvantage== Chai: 
stations adopted by the co., & it was shown * rae TON, Cae LOCKETT A Co., Lrn. v. 
that only 16 per cent. of the passengers using Serie N Ry Co. (1926), 42 T. L. R. 738. 
the station, who were mainly season & weekly ° ° aoe 


ticket holders, would be likely to_use such 980. Add. Annotation :—As to (1) Consd. Charring- 


entrance, & that no general public incon- ton, Gardner, Lockett r. Southern Ry. (1926), 
venience existed, the et. refused to make any 42°'T. LR. 758. 
PART VII. SECT. 3. | any alleged negligence, & the cause of | claim given at noint of iy: a 


the damage was purely a matter of | KNIGHT-WATSON RANCHI 





| 
wi. An speculation.—TURNER wv. CANADIAN | CANAD TAN PaciFfic Ry. Cas 11921} 
polenieONCOd Meune ete Haciric RY, Co., [1922] 2 W. We R. | SOW. We R788; 02D. LR. 601; 
co. dismipsed, as there was no evidenes ; SoS; 66 DL, L. R. 31.—CAN. | 15 Sask. L. 2. 1.—CAN. 
connecting the cause of injury with | bi. -_-— aes: “written notice of 
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1015a. 


1025. Add. Citation :- 


105ia.- - 


1058a. 


1060a. —-— 


1010a. ——— To continue former facilities—-Pending 


decision as to rights of parties..—Upon an 
application for an interlocutory injunction 
ordering that certain former facilities for 
receiving & running through passenger 
coaches should be continued pending a 
decision as to the rights of the parties :— 
Held: this not being an application to 
restrain a threatened act, regard should be 
made to the balance of convenience, & upon 
the facts, no intcrlocutory order should be 
made.— GREAT CENTRAT Ry. Co. v. LONDON 
& NortTil WESTERN Ry. Co. (1922), 17 Ry. & 
; Tr. Cas. 89. 

Necessity for submission to Rates 
Tribunal of schedule for standard workmen’s 
fares.|—te STANDARD CHARGES SCHEDULES, 
No. 1u23a, post. 





sub nom. Row. RAILWAY 


Comks., 46 J. Po 35, 


1043a. Amount fixed so as to allow rebate to be 


made.} — Coal was conveyed from two 
collieries over the lines of three railway cos. 
at a charge equal to the rate by an alternat iv 
route. A through rate was ultimately fixed 
at a sum of 2d. per ton in excess of the oneal 
charge, in order to allow one of the cos. to 
make a rebate of that amount m accordance 
with its practice with respect to other coal 
traffic. The new rate having been with- 
drawn, an appheation was made for a through 
rate equal to the origimal charee :-- /leld: 
(1) the question of rebate had been right hy 
excluded im fixing the amount of the through 
pate; (2) the Railway Comrs. had power to 
apportion the rate m such a way that part of 
it would be finally handed over to the trader. 
--GQLENAVON GARW COLLIERIES, Tp. v. 
RHONDDA & SWANSEA Bay Ry. Co., GREAT 
WESTERN Ry. Co. & Barry Ry. Co. (1915), 
16 Ry. A&A Can. Tr. Cas. 65, CLA. 

Congested route—Alternative route 
available.|—Jleld : (1) the proposed route was 
reasonable, & it was not sufficient to show 
that the receiving of the traflie in question 
would render a diffieult task more difficult, 
unless such traffic would amount to an 
obstruction ; (2) 11 was inatenal to consider 
whether the proposed route was the only 
available route or whether there were other 
routes available; (3) althoygh an arrange- 
ment between railway cos. nught be shown 
to be very widely accepted, it was not open 
to the ct. to reject evidence as to the proper 
terminal at. any port of shipment. ~ DrEARNE 
VALLEY Ry. Co. v. GREAT NORTHERN Hy. 
Co. & GREAT CENTRAL Ry. Co., LANCASHIRE 
& YORKSHIRE Ry. Co. uv. GREAT NORTHERN 
Ry. Co. & GREAT CENTRAL Ry. Co. (1914), 
“Ry. & Can. Tr. Cas. 202. 

Terminal costs.]- DJEARNE VALLEY 
Ry. Co. v. GREAT NORTHERN Ry. Co. & 
GREAT CENTRAL Rx. Co., LANCASHIRE & 
YORKSHIRE Ry. Co. v. GREAT NORTHERN Hy. 
Co. & GREAT CENTRAL Ky. Co., No. 1051a, 
ante. 





Payment of rebate to trader.'— 
GLENAVON GARW COLLIERIES, LTD. v. 


RHONDDA & SWANSEA Bay Ry. Co., GREAT 
WESTERN Ry. Co. & BARRY Ry. Co.. No. 
10438a, ante. 
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1096a. 


1098. Add. Annotation -: 


1166a. Rebate on sidings rate.] 


1169. .fdd. Annotation : 


1171. Add. Annotation :—Refd. 


1175a. 


1219a. 


Vol. VI.—Carriers. Cases 1010a—1219a. 


1080. .fdd. Annotation :—Gencrally, Mentd. Brock- 


lebank v. R., [1921] 1 We. B. OL. 
Regulation affecting one class of goods 
only—Lower rate necessary in public interest.] 
- Port oF MANCHESTER WAREHOUSES, Urb. 
® CHESHIRE LINES COMMITTER, GREAT 
CENTRAL Ry. Co. & Great Norruern Ry. 
Co., No. 1219a, post. 





ts fo (1) Refd. York 
Corpn. v. Lectham, [1924] 1 Ch. 3557. 

Upon a com- 
plaint of undue perference it was admitted 
that appets., whose works at S. were connected 
by a private siding with defts.’ railway, paid 
the same rates as if their traflie used that 
station, while two of their competitors, whose 
respective works ato B., ten miles trom S., 
were also connected by private sidings with 
defts.” railway, received ao rebate of 2d. 
per ton off the B. station rates on. traffic 
similar to that of appets. Appets. called no 
evidence. The railway co., while submitting 
that the ones of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence & 
put in tables based on the Pideock principle 
with the object of showing that the value of 
the private siding services rendered to appets. 
at S. was in eacess of the amounts included in 
their rates for station temminals at that station 
& also of the value of the respective private 
siding services rendered to appets.” com- 
petitors at BB. after allowing for the rebate :— 
Held: without) deciding whether the onus 
had shifted to the railway co., but inclining 
to the view that it had, the Pidcock principle 
had been properly applied imo the dissection 
of the respective rates, & there was ho pre- 
ference ot appets.” competitors. - PRENTICE 
BROTHERS, Lp. vr. LONDON & NORTH JGASTERN 
Ry. Co. (1925), 18 Ry. & Can. Tr. Cas. 177. 
As fo (3) Refd. Charring- 
ton, Gardner, Lockett ¢. Southern Ry. (1926), 
AZ Poo. Re 758. 





Prentice oT. & 
N. de. Ry. (1925), 18 Ry. & Can. Pr. Cas, 177. 
Adoption of exceptional rates.|— 
PokT OF MANCHESTER WAREHOUSES, Lirp. tv. 
CHESHIRE LINKS COMMITTER, GREAT CENTRAL 
hy. Co. & Grear Norrigenun Ry. Co., No. 
1377a, post. 





1184. Add. Annotation :- As to (1) Consd. Port of 


Manchester Warehouses ». Cheshire Janes 
Committee, G. C. Ry. & GN. Ry. (1922), 17 
Ry. & Can. Tr. Cas. 51. 


1193. Add. Annotations :—.As to (1) Cond. Prentice 


vo L. & N. BK. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. Refd. Port oi Manchester Ware- 
houses v. Cheshire Lines Committee, G. OC. Ry. 
& GLN. Ry. (1922), 17 Ry. & Can. Tr. Can. 5t. 
Injunction—Rate quoted but not 
actually made.|—Appcts. were owners of a 
bonded warehouse situated in Trafford Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manchester Ship 
Canal Co. The latter co. also owned a similar 
warehouse within their dock areuw at Man- 
chester. A large consignment of cigarettes 
was conveyed over the Ship Canal to appcts.’ 
warehouse, & was thence consigned to London 
over the railways of resp. cos., who charged 





MILLER) Uv.) SIANDELL, [1923} 2 


W. W. KR. 728.—CAN. 


Cases 1219a—1828c. ENGLISH AND EMPIRE Digest SuPPLEMENT. 


a rate of 107s. per ton in two-ton lots, this 
being the ordinary Manchester town rate, 
Whereas for sumuar traffic consigned from 
the warchouse of the Ship Canal Co. they 
quoted a rate of 548. 6d., the latter being the 
Liverpool to London rate, which was governed 
by competitive shipping rates. Upon a 
complaint that the Manchester Ship Canal 
Co. were being unduly preferred the above 
difference in rates was sought to be justified 
by the railway cos. on the ground that, the 
ports of Manchester & Liverpool being in 


competition, the lower rate was necessary in | 


ordcr to secure for Manchester in the public 
interest. traffic which otherwise would go to 
Liverpool, & that the only practical way in 
which to distinguish between goods con- 
signed from Manchester Town & Manchester 
Port respectively was to draw a line between 
goods on the premises of the Ship Canal Co. 
& those which had passed out of the control 
of that co. :—-Held: (1) both rates were 
properly charged under the circumstances, & 
the diflerence between them was justified ; 
(2) where a railway co. quotes a rate con- 
stituting an undue preference & asserts a 
right & intention of charging the same the 
et. has jurisdiction to intertere by injunction 
without waiting till such charge is actually 
made.- -Ponr OF MANCHESTER WAREHOUSES, 
lvrp. v. CHESHIRE Links COMMITTER, GREAT 
CENTRAL Ry. Co. & Grear NORMMIERN Ry. 
Co. (1922), 17 Ry. & Can. Tr. Cas. 54. 


Add. Annotation: - Refd. Charrington, 
Gardner, Lockett o. Southern Ry. (1926), 
42° T. LL. RR. 758. 
1245a. ‘‘ Rolling stock ’’—-Transit of empty 

Wagons needing repair on change of owner- 
ship.|—lUnder the heading ‘* Rolling Stock ” 
of the " General Railway Classification of 
Goods, 1021,” if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 
the conveyance of empty wagons is charge- 
able; if the cause of the transit is repairs 
only, the half-rate is chargeable; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is) chargeable. —LONDON, MIDLAND & 
Scorrisy Ry. Co ov. INCE WaGon & IRoN- 
WORKS Co., Lap. (1024), 131 L. bP. 229: 40 
MN. LR. 551, CL A. 

1285. Add. Annotations :-—As to (1) Refd. G. W. 
Ry. rv. Laing (1922), 89 'T. L. R. 03: Trans- 
oceanica Soc. Italiana di Navigazione  v. 
Shipton, [1V2Z3} 1K. B. Sl. 

1286. Add. Annotations : —As to (1) Refd. Trans- 
oceanica Soc. Italiana di Navigazione  v. 
Pi aes [1923] 1K. 2B. 31. As to (2) Consd. 
G. W. Ry. rv. Laing (1922), 39 T. L. R. 93. 

1287. Add. Annotations ;—Consd. G. W. Ry. v. 
Laing (1922), 39 T. L. R. 08. Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. Ship- 
ton, (1928) 1 KR. B. 313 Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566. 

1316. .tdd. Annotation: Refd. Bede Steam Ship- 
ping Co. tr. Bunge y Born, Limitada S. A, 
(1027), 13 T. lL. Re. O74. 

1828. Add Annotations :—Refd. Griffiths v. Stude- 

bakers, [1024] 1 K. B. 102; R. v. Leinster, 

[1924] 1 K. B. 311. 


1236. 








PART X. SECT. 4, SUB-SECT. 2. 
efi. —— Does not include coopcrage 


} stock.) — SUTHERLAND-INNES Co. 
GRAND TRUNK Ry. 


SrEct. 6.— EXCEPTIONAL RATES AND FARES 
(Vol. VIII., p. 207). 


1328a. Under 1921 Act—Meaning of ‘‘ standard ”’ 
& ‘*‘ exceptional.’"]—The expression ‘ stan- 
dard ’’ as applied to charges in Part III. of 
the above Act is the correlative or com- 
Prmeutery term to “ exceptional,’’ &, there 
eing therefore no other alternative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
are theretore required, under aect. 30 of the 
above Act, to submit to the Rates Tmbunal 
forms of schedules for standard season tickets 
& workinen’s fares.—He STANDARD CHARGES 
oe adda (1923), 17 Ry. & Can. Tr. Cas. 


Sect. 7.— OWNER’S at RATES (Vol. VIIL., 
p- 207). 

1323b. Conveyance of goods by passenger train at 
owner’s risk — Application for reduction of 
rate—Difference in risk negligible—Whether 
ground for two scales.}—Appcts. were con- 
signors of gramophone records in the form 
of flat discs by passenger train. Resps. con- 
veyed these discs at full parcels scale, but 
under owners risk conditions. Appcts. 
claimed that since the discs were conveyed 
at owner’s risk, a reduction should be made 
from the full parcels scale. It was admitted 
that when packed by the manutacturers the 
risk of breakage in transit was negligible. 
Resps. contended that im the case of goods 
carried by passenger train the dfference 
between the owner’s risk rate & the co.’s 
risk rate was not intended as a measure of 
the diflerence of risk :—Held: the difference 
in the risk to the railway cos. under the two 
sets of conditions being negligible, on the 
analogy of 1921 Act, 5s. 46 (3), there was no 
ground for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, &, 
when not properly packed, at owner’s risk. 
** Properly packed ’’ means packed according 
to Ee regulations made by the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in case of diflerence.— 
Britisuh Music INDUSTRIES FEDERATION tv. 
CALEDONIAN Ry. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 121. 

1323c. Grounds for ordering. j— 
Revised scales of rates based on the “ zone ”’ 
principle for the carriage of parcels by pas- 
senger train at co.’s risk & owner's risk 
respectively were put into force by resp. cos. 
in Nov. 1018, & were subsequently twice 
increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of Transport. In May, 1923, new 
& reduced scales for the above traflic were 
introduced, whereby the above increases of 
1920 were reduced in unequal proportions in 
order to remnove what resp. cos. considered 
be anomalies between the co.’s risk & owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner’s risk 
scale were considcrably less than those made 
in the charges under the co.’s risk scale. Upon 








v. | Can. Ry. Caa. 128.—CAN. 
Co. (1921), 27 


266 


1326a. 


an application under 1921 Act, s. 60, to reduce 
the rates for parcels containing sausages, etc., 
consigned by passenger train at owner's risk : 
——Held: looking to the circumstances in 
which the above percentage increases had been 
recommended imposed & subsequently 
continued by 1921 Act, s. 60, the railway cos. 
were not entrusted with them for any purpose 
connected with the adjustment of relationships 
between scales of charge but for the purpose 
of meeting increased expenses, & in the absence 
of special circumstances the proper practice 
was to give equal reduction to all; taking the 
above owner’s risk scale of Nov. 1918, & not 
that of 1914, as sought by appcts., as a basis 
of calculation, the owner's risk rates by 
passenger train on appcts.’ above traffic 
should not exceed those in force in Sept. 1920, 
as reduced, by 25 per cent.—SAUSAGE MANU- 
FACTURERS’ ASSOCN. v. LONDON, MIDLAND & 
ScOTTISH Ry. Co., LONDON & NORTH KASTERN 
Ry. Co., GREAT WESTERN Ry. Co., SOUTHERN 
iy. Co., & CHESHIRE LINES COMMITTEE (1924), 
18 Ry. & Can. Tr. Cas. 59. 





Charges imposed by Ministry of 
Transport.|—Appcts. claimed reductions in 
the charges made by resps. for the detention 
of ordinary wagons & sheets, which were in 
the case of wagons 3s. per day for the first 
two days after the expiration of the free 
periods allowed for loading & unloading & 
thereafter 5s. per day, & in the case of sheets 
6d. & 1s. for the like periods. These charges 
had been imposed on & after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Rates Advisory Committee, with the object 
of diminishing wagon detention & causing 
traders to exercise more diligence in loading 
& unloading them. The charges in force in 
1913 had been 1s. Gd. per day for wagons & 
3d. per day for sheets after the free periods 
then given. Appcts. also claimed that in 
reckoning the above periods Saturday should 
be treated as half a day. Jesps. contended 
that the charges complained of were reason- 
able, & also that it was not open to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiation between the 
first two days following the free periods «& 
subsequent days :—Held: (1) the ct. had 
jurisdiction to modify the charges complained 
of; (2) having regard to the value of wagons 
& sheets as compared with 1913, the loss of 
profit to the railway cos. arising from detention, 
the standing & overall charges & the extra 
expenses of shunting & occupation of siding 
involved, the charges of 3s. per day for wagons 
& 6d. per day for sheets, while on the high 
side, were not unreasonable, but the additional 
charges of 2s. & 6d. per day upon wagons & 
sheets respectively after the expiration of the 
first two days beyond the free periods were no 
longer justified, & should be discontinued, & 
the existing arrangements with regard to 
Saturdays should not be interfered with.— 
BritisH WIAy TRADERS’ ASSOCN. v. LONDON, 


1337a. 


1337b. 


Vol. VI0I.—Carriers. Cases 18238c—13387b. 


Mipitanp & Scotrisn Ry. Co., LONDON & 
NortTH EASTERN Ry. Co., SOUTHERN Ry. Co., 
& GREAT WESTERN Ry. Co., Bririsu In- 
DUSTRIES FEDERATION v. Samet (1925), 18 
Ry. & Can. Tr. Cas. 169. 


1830. Add. Annotation :—.4¢s to (8) Consd. G. W. 


Ry. 7. Laing (1922), 28 Com. Cas. 100. 


13381a. ——— Congestion caused by increased traffic 


—Insufficiency of unloading sidings.|—Pitf. 
co. had on their railway system at P. a small 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods tratfic consigned to that 
station. Defts. were contractors who were 
interested in one of three local building 
schemes which were started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traflic, & the fact that the unloading 
siding could only accommodate a limited 
number of wagons at a time, a mumber of the 
wagons arriving with goods at P. on defts.’ 
account had to be put into storage sidings, 
to await their turn to be taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons were put into the 
unloading siding. Pltf{. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidinys, under an 
implied contract or for accommodation or 
services provided or rendered by _ pltfs. to 
defts. within the scope of pltfs.’ undertaking 
by the desire of detts.:—Held: as, on the 
iacts of the case, the wagons were not put 
into the storage sidings at the desire of defts. 
they were not liable to pay the exceptional 
charges claimed.—QGnkeAT WESTERN Ry. Co. 
v. LAING (J.) & Co., Lrp. (1922), 389 T. L. i 
93; 28 Com. Cas. 100, C. A. 


1337. Add. Annotation : —Generally, Refd. Prentice 


v. lL. & N. EB. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. 
——.] -PRENTICE BrRomuers, Lrp. 
v. LONDON & NortTH HASTERN Ry. Co., No. 
1166a, ante. « 
Terminal charges not in fact made. |— 
Appcts. carried on business as timber 
merchants at a private siding about half a 
mile from resps.’ station at I. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appcts.’ 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic which made 
use of the station at W., & (2) that the rates 
in fact included charges for the use of the 
station, & resps. were not entitled to make any 
charge over & above the charge for con- 
veyance :—Held: (1) the conveyance of 
appcets.’ traffic started from or ended at a 
siding in the R. station, & resps. were entitled 
to charge for any services prior or subsequent 
fo such conveyance, & such services were in 
fact rendered & the charges were not excessive. 
(2) The ct. will not infer that st ation terminals 
are being paid simply because u siding rate 








PART X. SECT. 9, SUB-SECT. 1. 
sq. Right of Minister of Transport 
to He detention— 


** Cars stored on carrier's or private 
track °—"* ee Big on BORE track 

ti gi. ———.}—-R. v. FRANK A. GILLIS | of car owner." ORONTO HAMILTON 
rt ntatiy of Preneoet Act, 1919 (obs, Co., Lrp., {1923} Exch. C. RK. 1; 70 | & BuFFALO Ry. Co. v. STEEL Co. OF 
8. 3.}/—NoRTA Barish Ry. . vo D.L. R. 635.—CAN. . CANADA (1923), 55 O. L. R. 63.—CAN. 
STERL Co. OF SCOTLAND, LTD., [1922] ge li. —— Cars excepted from Rules— 
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S. C. (H. L.) 132; 69 Se. L. R. 275.— 
SCOT. 


Cases— 1887b—1877b. ENGLISH AND Emprre Dicest SUPPLEMENT. 


& aw station rate are the same in amount. 
It is only open to the ct. to do so when com- 
parable trafflies are passing troin the station 
the siding under such rates.—D1rxon 
(Bo o& M.) Jump. ov. LONDON, MIDLAND & 
Scorrisn: Ry. Co. (1924), 18 Ry. A Can. Tr. 
Cas. 46. 
1342. Add. Annolation :— 1s fo (1) Consd. G. W. 
Ry. r. Laing (1922), 30 T. L. BR. 93. 
1349. Add. Annotation: —As to (2) Refd. Dixon 
wo LL.M. & S. Ry. (1924), 18 Ry. & Can. Tr. 
Cas. 46. 
1349a. - —- Application for increase — Before 
‘‘appointed day ’’—1921 Act, s. 60.J]—The 
Railway Rates Tribunal has Jurisdiction under 
the proviso to the above sect. to entertain, 
prior to “the appointed day ” to be fixed 
under that Act, an application by a private 
sidimgee owner for an increase ina rebate allowed 


ee a ee ee ee eee 


hin & for a consequent reduction in charge, | 


& that jurisdiction is not qualfied or excluded 
by the provisions of sect. 61 of the above Act, 
as to charges in connection with private 
sidings, the expression ‘ charges ”’ in sect. 60 
including not only gross charges, but also the 
net. charges payable by a trader after allowmg 
for any rebate to which he may be entitled.— 
Brivrisn JoxrreaAcrina Co.,  Lrp., Brirsii 
SOAP Co., Lrp., & BRITISH CRIEAMERIES, LTp. 
® LONDON & Nort HASTERN Ry. Co. (1925), 
18 Ry. & Can. Tr. Cas. 102, C. A. 
alunotahion:  Apld. British Hay ‘Traders’ Assoen vt. LL.M. & 
s Ky. Ia & N. IK Ry., Southern Ry. & G. W. KRy., 
British Industries edcration @ same (1925), 18 Ry. & 
Can. ‘T'r. Car. 169. 
1364. .fdd. Annotation :- Refd. Tate & Liayle ov. 
I. AON, EW. Ry. & TM. AS. Ry. (1926), 
SPL. REE. 


Le hesmemmelemenemenamamemeesinnmand 


Srecr. 12.- REDUCTION OF RATES 
(Vol. VIII., p. 217). 


1377a. Who may apply for—Trader ‘‘ interested ’’ 
— Warehouseman & forwarding agent.|—— 
Appets., who were warehousemen & forward- 
Ing agents at Trafford Park, Manchester, & 
Who had unsuccessfully apphed to the Raal- 
way Comrs. in respect of an alleged undue 
preference founded on the same facts, apphed 
for a reduction ina rate of 106s. Td., formerly 
10%s., charged upon cigarettes consigned i 
two-ton lots from them 'Praflord Park ware- 
house, which was near te, but outside, the 
Manchester Docks, to King’s Cross, Londen, 
upon the ground that the corresponding 
rate from Laverpool was ofs. Gd., provisionally 
reduced to 50s. The lower 1ate was also 
charged ou similar traffic consigned frous 
Manchester Docks, while the higher rate was 
the ordinary Manchester town rate. Appets. 
contended that where traflic as to which the 
conditions were in all respeets alike is sent 
from two places A. & KB. in the same district 
to the same destination, the same railway co. 
shall not charge a hiayher sum from A. than 
trom B.. unless the distance of the destination 
In the case of A. is greater than the distance 
in the case of B., provided that the rate in 
the case of .A. is a productive rate. They 
achnitted that conditions could not be treated 
as In all respects alike, Wf in the one case there 
was competition which did not) exist In the 
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other. Resps. objected that appcts. were 
not interested traders within 1921 Act, s. 60, 
& that the rate complained of, which was the 
ordinary Manchester town rate, was reasoh- 
able :—1ecld: (1) while something in the 
nature of a direct interest must be shown, 
the interest of appets. in the above charges 
was sulficiently direct to entitle them to 
prosecute these proceedings ; (2) in deciding 
what was a reasonable rate to be charged 
to appcts., regard should be had to the 
following considerations: (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not carry on a 
particular branch of his business; (b) that 
when railway cos. declared that in their own 
interests they could not grant facilities or 
reductions m rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless appets. showed that 
the railway cos. were mistaken; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mileage rates for all 
places & the consequent adoption of excep- 
tional rates based on competition by water 
or road as the standard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a Jow 
exceptional rate, not) being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with those having the benefit of the low rate ; 
(3) applying the above principles & taking 
all the circumstances into account, appcts. 
should be allowed a rate of 72s. 6d subject 
to any general revision of rates.—DPORT OF 
MANCHESTER WAREHOUSES, ITN. v. CHESHIRE 
LINES COMMITTEE, GREAT CENTRAL Ry. Co., 
& GREAT NORTHERN Ry. Co. (1922), 17 Ry. 
& Can. Tr. Cas. 05. 





1377b. Grounds for ordering—Necessity for prima 


facie case.]—Confectioncry in bottles & jars 
was carried by the railway cos. originally at 
co.’s risk, & subsequently under certain 
ayreed packing conditions. In 1920 the cos., 
Without making any reduction in rates, 
refused to carry confectionery packed as 
above except at owner's risk, owing to the 
heavy proportion of claims against them for 
damage. They continued to carry con- 
fectionery not contained in bottles & jars at 
co.’s risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles & jars :—J/eld: (1) anappct. 
for a reduction in rates must make a promd 
Jacie case for the same; (2) such a case had 
been made upon the above facts; (3) the 
cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
Without conditions ; (1) while certain losses 
in respect of confectionery not contained 
in bottles & carried at co.’s risk were borne 
by the cos., which losses did not arise in 
the case of confectionery in bottles carried 
at owner's risk, the saving to the cos., ¢é.g. 
1 or 5 per cent., was not sufficient to justify 
n reduction in rate.-—MANUFACTURING CON- 
FECTIONERS’ ALLIANCE, INCORPORATED t. 
CALEDONIAN Ry. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 135. 








— 


PART X. SECT. 11, SUB-SBCT. 3. long-standing voluntary toll] is sought, | CouncIL t. GRAND TRUNK & CANADIAN 


1365 ii. —— 3 Longy-standing volun- the onus is on the carrier to catablish 


PaciFic Ry. Cos. (MILK RaTE Cask) 


fary toll.) —Where an imerease in a 1 its reasonableness.—NATIONAL DAIRY 1 (1919), 26 Can. Ky. Cas. 113.— CAN. 
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1377c. 


13774. 


1377e. ——- 





J—PoRT OF MANCHESTER WARE- 
HOUSES, LYb. v. CHESHIRE LINES COMMITTEE, 
GREAT CENTRAL Ity. Co. & GREAT NORTHERN 
Ry. Co., No. 1377a, ante. 


Experimental rate.|—Upon an appli- 
cation for an experimental reduced rate of 
40s. per ton for flax straw in full train loads 
for a transit of approximately 200 miles, 
resp. railway cos. offered for a period of tive 
months a rate of 45s., plus siding haulage 
charge. The ordinary class rate was S8s. 2d., 
less 124 per cent. Similar traffic was being 
carried to the same destination from places 
forty or fifty miles away at approximately 
the same rate as that offered :-—I/eld : the 
rate should be 45s. Que: whether the 
Tribunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future traffic.-— 
MARSTILv. GREAT KASTERN & GREAT WESTERN 
Ry. Cos. (1922), 17 Ry. & Can. Tr. Cas. 129. 


Removal of flat-rate additions 
imposed by Minister of Transport. }— Upon 





which had been imposed by the Minister ot 
Transport in exercise of his powers under 
Ministry of Transport) Act, 1919 (ce. 50), 
s. 3 (1) (ce) :- LMeld: (1) the ct. would not 
assume that the Minister was wrony ip im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the ground that the reasons 
ziven in support. of their imposition by the 
former Rates Advisory Committee were not: 
applicable to appets.’ traffic; (3) the rates 
on appets.’ traffic were not excess ce, not with- 
standing that the percentage increase resulting 
from such flat-rate additions was greater on 
traffic carried at low mulcage rates than on that 
varried at higher mileave rates, & that. larger 
reductions in rates had been given to blast 
furnace than to appets.’, 7c, coal, traffic. 

(4) A rate is not necessarily excessive because 
a railway co. are not handing back on balance 
to the traders all the savings that they are 
making in reduced expenses. —MONMOUTIISHIR 1 
& SouTHn WALES COAL OWNER’s ASSOCN. 1. 
GREAT WESTERN Ky. Co., MONMOUTISHLRE 
& SouTiu WALES Coke OveNS & ByF-PRo- 
DUCTS WORKS ASSOCN. v. SAME, SOUTH WALES 
PATENT FUEL MANUFACTURERS’ ASSOCN. 1. 
SAME (1923), 18 Hy. & Can. Tr. Cas. 1. 


if. Reductions granted to other interests. | 
---Upon an application for the removal of a 
flat-rate increase of 2d. per ton, being part of 
a larger increase which originally had been 
imposed on appcts.’ traffic in coal, coke & 
patent fuel in accordance with a second gencral 
revision of rates directed by the Minister of 
Transport which had since been voluntarily 
reduced by resps., the following grounds were 
relied upon by appcts. in support of their 
ease: (1) that a greater proportionate re- 
duction in rates had been given to the traffic 
of certain admittedly necessitous industrics 
than to their traffic; (2) that their traffic, & 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 
protit for resps.; & (3) that they apprehended 
in the future an intensive foreign competition 
which a reduction in railway rates would 
assist them to meet :—Held: (1) the re: 
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Annotation : 
(1928), 18 ive & Can. Er. Cas. 46. 


1377h. -—-—.]}—- Upon an 


Vol. VIII.—Carriers. Cases 1877c —1377h. 


ductions in rates granted by resps. to the 
traftic of other industries were Justified & 
did not. establish a case of hardship or injustice 
to appets.; (2) while if was doubtful as to 
how far the increase in coal traffic had resulted 
in inereaged profit to resp. cos., the period of 
prosperity in appcets.’ trade which was mainly 
due to the abnormal Kuropean political 
situation was passing away ; (3) in an applica- 
tion for a reduction of a rate under 1921 
Act, s. 60, the onus lay upon an appct. to 
show the existence of some element of unfair- 
ness or of hardship amounting to unfairness, 
& appets. had not discharged that onus by 
alleging that a reduction in rates would assist. 
~-MINING ASSOCN, OF GREAT T3RITAIN v. 
LONDON, MrpLanp & Scorrisu, LONDON & 
Nort JaAsrernn, GREAT Wresrien, & 
SOUTHERN Hy. Cos., & CHESHLRE LINKS ComM- 
MITren, NA'NONAL ASSOCN. OF COKE 
Byi-PrRopucr PLANT (OWNERS) tv. SAME 
(1924), IS Ry. & Can. Tr. Cas. 14. 

Generally, Mentd. Dixon v. L. M. & S. Ty. 


Appets., the owners OL & Warehouse av Lraword 
Park, Manchester, clamed that a rate of 
10s. tld. per ton for sugar from Liverpool 
to their private siding at Tratt 
being the same amount as the corresponding 
rate from. Liverpool to resp. co’s Oldham 
Road station at Manchester, should be re- 
duced by an amount equal to the cost incurred 
by oresps. in providing terminal accom- 
modation A services, Including twenty-eight 
days’ free warehousing, at their Manchester 
station. No sagar had been consigned by rail 
to appets’ warehouse, nor was there any 
evidence that. any trader desired to consign 
sugartoidt. Poor to the war resps. had given 
fourteen days’ tree storage at) Manchester 
for sugar in view of similar free accommoda- 
fion provided by competing water-carricrs 
from: Liverpool to Manchester. This facility 
having been withdrawn by resps., they had 
lost as a result) a darge part of their sugar 
traffic) from Laverpool to Manchester,  &, 
therefore, as from Nov. 1923, had restored the 
above free storage for an extended period of 
twenty-eight days :--//eld:) the et. had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10s. lid. rate to Trafford Park was un- 
reasonable or excessive, & there was no 
presumption that the rate when compared 
with the corresponding rate to Oldham Road 
station was unreasonable, because the latter 
included iree storage at that station.—PoRr 
OF MANCHESTER WARKHOUSES, LTD. v. 
LONDON, MIDLAND & Scorrisn Ry. Co. (10°) 
IS Ry. & Can. Tr. Cas. SI. 
application that the 
‘ates on molasses inte.ded to be used for 
cattle feeding which, with certain exceptions, 
was in Class 1 of the 1891-2. classification, 
should be reduced & placed on the same basis 
as the rates for oilcake & meals, which were 
in Class 3 of that classification :- Jfcld: there 
‘as no evidence that the rates complained of 
were unjust or unreasonable except by com- 
paring them with the treatment of another 
article in another class, 4 the ct. had not 
power at that stage to alter the classification.— 
NATIONAL ASSOCN. OF CORN & AGRICULTURAL 
MERCHANTS v. LONDON, MIDLAND & SCOTTISH 


Cases 1877h—1449. ENGLISH AND Empire Dicest SUPPLEMENT. 


Ry. Co., CrosFietp’s Ow & Cake Co., the rates in existence on Aug. 15, 1921, are 
Lrp. v. LONDON, MIDLAND & ScoTrTisyH Ry. maximum rates, & the railway cos. are 
Co. (1925), 18 Ry. & Can. Tr. Cas. 97. entitled ae ace them, ie to raise aoe 
: i again without applying to the Railway Rates 
18771. Burden of proof—On applicant.]—MINING Tribunal, if by 0 doing they do not exceed 


ASSOCN. OF GREAT BRITAIN v. LONDON, 
MIDLAND & ScorrisH, LonNpDon & NorrTsH 
EASTERN, GREAT WESTERN, & SOUTHERN 
iy. Cos., & CHESHIRE LINES COMMITTEE, 
NATIONAL ASSOCN. OF COKE & BYE-PRODUCT 


the maximum.—Tatre & LYLE, LID. v. 
LonDoN & Norta EASTERN Ry. Co. & 
LONDON Mipuanp & Scorrisn Ry. Co. 
(1926), 43 T. L. R. 184; 71 Sol. Jo. 82, H. L. 


PLANT (OWNERS) v. SAME, No. 1377£, ante. What rates—Owner’s risk rates. }-—Sce Nos. 1823b, 
1377j. Power of railway company during transi- 1323c, ante. 

tional period until ‘‘appointed day ’’—To Charges for detention.]—See No. 1826a, 

raise reduced rates.]|—Under 1921 Act, s. 60, ante. 


Part Xl—Remedies of and against Carriers. 


1390. Add. Annotation :—Refd. Lake v. Simmons v. Reliance Motor Works, [1923] 1 K. B. 
(1926), 95 L. J. K. D3. 586. 127. 
‘ , 1449. Add. Citation :—91 L. J. K. B. 39. 
1897. Add. Annotation :—Mentd. National Pro- | 
vincial & Union Bank of England v. Lindsell Add, Annotations :—Retd. Anderson v. Equit- 
(1921), 911. J K. B. 196 able Life Assce. Soc. of the United States 
: : te : (1926),°134 lL. T. 557; Dexters ». Hill Crest 
1398. Add. Annotation:-- Astlo(1)Refd. Pennington Oil Co. (Bradford), [1926] 1 K. B. 348. 
ind d a bill of d deprive tk 
PART XI. SECT. 2, SUB-SECT. 1.0 “D700 9 Oi od parted with all his latter of hie nicht of sotion against the 


st. Conaignee— Damage to goods en rights to obtain damages from the _ carrier.—Forp Motor Co. v. UNig. 
route— Quner having paid damage tocon- carrier. The fact that the owner paid 8.8. Co., [1925] 1 D. L. R. 265: {1924} 
signec.J—-Where an owner of goods had ~~=—sithe indorsee the damages suffered by 3 W. W. R. 718.—CAN. 
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CHARITIES. 
Part |—Charitable Purposes. 























1. Add. Annotations :— As to (1) Consd. Jack- a charitable bequest must be for the public 
son’s Trustees 7. Lord Advocate (1926), 10 benefit, & the trust must be capable of being 
Tax Cas. 460. Folld. Re Williams, Public ~ administered & controlled by the ct. The 
Trustee v. Williams, [1927] 2 Ch 283. Refd. opinion of the donor of a gift or the creator of 
R. v. Income Tax Special Comrs., Ex p. Rank’s a trust that the gift or trust is for the public 
Trustees (1922), 127 L. T. 651; Jackson v. benefit does not make it so, the matter igs 
Voss, [1923] 2 K. B. 357; Brighton College one to be determined by the ct. on the evi- 
v. Marriott (1921), 69 Sol. Jo. 229; I RK. dence before it.—Re HUMMELTENBERG, 
Comrs v Glasgow Musical Festival Assocn BeaTry v. LONDON SPIRITUALISTIC ALLIANCE, 
(1926), 11 Tan Cas 154; Scottish Woollen [1923] 1 Ch. 237; 92 L. J. Ch. 3263; 129 
Technical College, Galashiels v TR. Comrs. L. T. 121; 39 T. L. R. 203; 67 Sol. Jo. 313. 
(1926), 11 Tax Cas 139 As fo (2) Consd. trynotation: Consd. 1. Rh. Comrs. x. Temperance Council 
A.-G. v. National Provincial Bank, [1924] He Sa Churches of Mneland & Wales (1926), 136 
A. U. 262; Verge v. Somerville, [1924] A. CG. oe nse! 

496 ; Chester iat »v, Foderal Taxation Comr. 12a —— ——— -—— Beneficiaries formerly helped 
or pit Bans } on by testator.|—Re SiWierpHeERD, Smitigem v. 
(1925), 42 T. Il. R. 121; R. v. Income Tax ‘ae ; 1921). 182 L. T. J 
Special Comrs., Lx p. Lleadmasters’ Conference, SHEPHERD ( 2 ), 162 L. De Jo. 18. 
Same v. Same, Er 9). Incorporated Assocen. of 17. Add. Annotation :- Mentd. Re Southerden, 
Preparatory Schools (1925), 41 'T. L. R. 651; Adams v. Southerden, [1925] P. 177. 
Jackson s Trustees vr. Lord Advocate (1926), 22 Add. Annotation :;—Folld. Ive Iucas, Rhys v. 
10 Tay Cas. 460; I RK Comrs ¢« Yorkshir> A.-G., [1922] 2 Ch. 52. 
Agricultural Soc (1927), 14 TO Lo R59 23, Add. Annotation :—Refd. Verge v. Somerville, 
me eat v. ots ( ier 92 L. J. no B. 1924] A. C. 496. 
11; R.v. Income Tas Special Comrs., Vax p. __ 
Rank’s Trustees (1922), 127 1. T. 651 5 He = shanty = Nécaalty for veriieatien indet War 
Hummeltenberg. Beatty v. London Spirit ual- Charities Act, 1916 (c. 43).|—The National 
istic Alliance, [1923] 1 Ch, 237; Ke Ludlow, Teague of the Blind of Great Britain & Ire- 
Bence-Jones v. A.-G. (1923), 93 L. J. Ch. 30 5 land, a registered trade union whose funds 
Rte Shakespeare Memorial Trust, Lytton v. were derived from subseriptions of mem- 
A.-G., [1923] 2 Ch. 398 ; Ke Uraf, Todd. v. bers, & gifts by the public, Was certified by 
‘Taylor, [1925] Ch. 362; TR Comms v Hilbirk the Charity Comrs. as a charity for the blind, 
Jemperance Café Trust (1926), 11 Tax Cas but had not been registered as a charity 
353; IT RR. Comrs v Glasgow Musical Festival under the above Act, nor under Blind Persons 
Assocn (1926), 11 Tax Cas. 15t; 1 2 Comrs Act, 1920 (ce. 49). ‘Appt. having been Gn 
v Peeblesshire Nursing Assocn (1926), 11 victed of having solicited & obtained money 
Tax Cas 3353 Scottish Woollen Technical from members of the public: Held: the 
College, Galashiels v 1 Ro Comrs (1926), 11 League was a charity as well as a trade union, 
Tax Cas 139 Generally, Mentd. Martin ». & required to be registered under both those 
Lowry, Martin Vv. J. R. Comirs., [1926] ] K. B. Acts, & the CO aviction mist he affirmed. pee 
550. BARBER v. CHUDLEY (1922), 92 L. J. K. 3. 
la. -]— VERGE v. SOMERVILLE, No. 199b, posi. Til; 128. 7. 766; 875.P.69; 21L. Ga. 3. 
2. Add. Annotation :—Retd. Ke Tetley, National 114, D. C. 
Provincial & Union Bank of England v. 23b, —— ‘‘ Oldest respectable inhabitants ’’— 
Tetley, [1923] 1 Ch. 258. Valid.J—Testator gave the mcome to be 
3a. Motive immaterial.]|—(1) Motive is im- derived from all his securities to A., for her 
material in considering whether a bequest is lite, & after her decease to “ the oldest 
charitable. respectable inhabitants in G. to the amount 
(2) A gift to provide a stained glass of 58. per week each ” :-Held: the amount 
window in a church is a good charitable of the gift implied poverty, &, ccupled with 
gift even though the motive may be said to be the use of the word “ oldest,’ implying age, 
neither to beautify the church nor benefit the was sufficient to render the gift a good 
parishioners, but merely to perpetuate the charitable bequest.—Re Lucas, Ritys v. 
memory of testatrix & her relatives. A.-G., (1922] 2 Ch. 52; 91 L. J. Ch. 480 ; 127 
(3) Where a gift is made for a particular L. T. 272 ; 66 Sol. Jo. 368. 
charitable purpose which is sufficiently pro- 27, Add. Annotation :—Cousd. Re Lucas, Rhys 
bial oe praia ba Selg te gut must be v. A.-G., [1922] 2 Ch. 52. 
applied cy prés.— ING, KERR v. BRADLEY, : ees atri ave . GRE 
(1923) 1 Ch. 243; 02 L. J. Ch. 292; 128 L. T. ss certain ie ie pubite ca. foe Uiaeddeation 
790 , 67 Sol. Jo. 313. of children of employees of the co. & gave 
4a. ——- Question for court.|—T'o be valid the income of further shares in the co. for 
PART I, SECT, 1. Bee 1311 1.360; 42 7.L. R.121. tn pa Ee geri iennd te ze 
I TEN kak tiegiore eet arroar may hold the gift to be for charitable 


purposes --PERPELUAL TRUSTKR Co., 
Lip. vw. SHELLEY (1921), 21 8. R. 
Noa: 426; 383 N. 38. W. W.N. 132. 


3 fi. Purpose not svurce.j—It 
determining whether a gift to an assocn. 
is a gift for charitable purposes, the ct. 
may inquire into the objects of the 
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in the above sect. is to be construed in 
its legal & not ita popular sense.— 


CHESTERMAN ©. FEDERAL COMR. OF 
TaXaTION, 11926] A.C.128; 95 L. J. 


Cases 27a— 73a. 


29. 
34a. 


elnuolation + 
Mansions ‘Trustees (1927), 3 Tb. 1. 


45. 


46. 


47a. 


ga. 
Tas. 


the benefit of incapacitated employees, the 
income in each case to be applied by the 
governors of the co., in their discretion :— 
Held: both gifts were good charitable 
bequests, the first being for promoting educa- 
tion & the second for the alleviation of 
poverty.—Re RAYNER, CLOUTMAN v. REG- 
NART (1920), 89 L. J. Oh. 369 ; 122 L. T. 577 ; 
$4 J.P. 61. 
Add. Annotation :—Consd. Ite Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 

Distributing coal & making loans to 
poor & deserving inhabitants.|—'Testator, a 
native of F-., a small village, bequeathed his 
residuary cstate to trustees upon trust to 
set aside £800 as a ‘Sf Coal Fund,’’ the income 
whereot was to be used for the purchase of 
coal to be distributed among such poor & 
deserving inhabitants of IF. as a committee 
should think fit, & to hold the rest of his 
residuary estate as a ‘ Loans Fund” & to 
apply the capital & income thereof, under the 
direction of the committee, ‘in making 
loans to poor & deserving inhabitants of the 
parish of F. in manner hereinafter provided.’ 
No loan was to exceed £100, repay able within 
hine years at longest. No mterest was to be 
charged & no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to be lent in any one year, & the borrowers 
were to be inhabitants or residents of I. not 
ahove the age of thirty-five years.  Testator 
directed that “all surplus money forming 
part of or arising from the ‘ Loans Fund ’ 
over & above £500 & not required for loans 
bhall be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 
thereof in Joans tf & when required 7? :- Held : 
(1) the will displayed) a peneral charitable 
intention A contamed an immediate «& 
effective paft of the whole of the residue to 
charity, displacing the claim of the next. of 
hin; (2) the question of accumulation bey ond 
the period allowed by law did not arise, the 
posstbility of a surplus hereafter not impairing 
the validity of the ammediate gitt to charity ; 
(3) the doctrine of cy-pres could be at once 
apphed, if necessary, to any surplus income 
alter the period allowed by law for accumula- 
tion had expired. — Re MONK, GLirFEN «. 
Wrpop, (1927) 2 Ch. 107; 86 LL. 2. Ch. 296; 
oT LL. TL 43 ABT. LR. 256, OC. A, 
ats to (1) Refd. I. As r Loberts Marine 


tal 





Add. Annotations :—Apld. 1. Ro. Comrs v 
Roberts Marme Mansions ‘Trustees (1927), 
is L oR 270 Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. 

eidd. Annotation; -Consd. He Clarke, Bracev 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. 

Nursing home -- Persons of moderate means— 
Gift charitable.|—Testator made the fol- 
lowing gift in his will: “I give & bequeath 
all the residue & remainder of my estate not 
otherwise disposed of by this my will to: 
(a) such institution, socicty or nursing home, 
or nursing homes, or similar institutions as 


48. 


49. 


57. 
66. 


68. 


69. 


73a. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


assist or provide for persons of moderate 
means such as clerks, governesses & others 
who may not be able or eligible to benefit 
under the National Health Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or medical treatment alone on payment of 
some moderate contribution; (b) the Royal 
National Lifeboat Institution ; (c) the Lister 
Institute of Preventive Medicine ; (d) & such 
other funds, charities & institutions as my 
exors. in their absolute discretion shall think 
fit; & 1 direct that such residue shall be 
divided amongst the legatees named in the 
paragraphs (a), (b), (c), & (d) lastly herein- 
before contained in such shares & pro- 
portions as my trustces shall dctermine.”’ 
It was admitted that the objects under (b) 
& (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty :—Held : (1) the objects included 
under paragraph (a) were charitable since 
the means of the recipients would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need; (2) the objects 
specified under heading (d) being for such 
indefinite charitable & non-charituble objects 
as the exors. should think fit were not 
exclusively charitable, & therefore though a 
trust for charitable & non-charitable indefinite 
purposes indiscriminately failed by reason of 
uncertainty, this trust being of a part of a 
fund for charitable purposes & another part 
for non-charitable indefinite purposes the 
ct. could ascertain what the parts were.—- 
Re CLARKE, BRACEY v. ROYAL NATIONAL 
LIFEBOAT INstITUTION, [1923] 2 Ch. 407; 
21. J. Ch. 629; 129 L. T. 310; 39 T. L. Rf. 
433; 67 Sol. Jo. 680. 


Add, Annotations :-—Consd. Chesterman 1. 
Federal Taxation Comr. (1925), 42 T. lL. R. 
121. Apld. /’e Williams. Public Trustee ¢ 
Williams, [1927] 2 Ch 2838 

Add. Annotations :—Consd. Chesterman  v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Ne Williams, Public Trustee r 
Wilhams, [1927] 2 Ch 283 

Add. Annotation :— As to (2) Apld. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 

Add. Annotation :—Refd. Brighton College v. 
Marriott (1924), 69 Sol. Jo. 229. 

aldd. Annotation :—Refd. J]. R. Comrs. vt. 
Temperance Council of Christian Churches 
of Hngland & Wales (1926), 136 L. T. 27. 
Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England wv. 
Tetley, [1923] 1 Ch. 258. 

Trust to erect national theatre—& revive 
English classical drama—Valid.j|—(1) The 
Shakespeare Memorial Trust was established 
to erect & endow a Shakespeare Memorial 
National Theatre, with the object of per- 
forming Shakespeare's plays, reviving English 
classical drama, & stimulating the art of 
acting :—Held: the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 





PART I. SECT. 3, SUB-SECT. 4. 
Beet cee urtherance of betler relations between employers & employees—Valid.}—Re Coppetr (1921), 17 
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L. RR. 


73b. 


75. 


15a. 


or that they came within the class of purposes 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
LORD MACNAGHTEN in Income Tax Special 
Purposes Comrs. v. Pemsel, [1891] A.C. 531. 

(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the charity :—Held: notwith- 
standing that in the inception of its formation 
it was contemplated that the charity should 
be supported by annual subscriptions as 
well as by income from endowment, & not- 
withstanding that there was an_ interval 
of nine days only between the donation & the 
first of the annual subscriptions, the charity 
was not at the time when the donation wus 
received a mixed charity within 1853 Act, 
s. 62; & as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required.—/?e SiHAKESPEARE MEMORIAL 
TrRusT, LYTTON (EARL) v. A.-G., [1923] 2 Ch. 
389; 92 I. J. Ch. 551; 180 L. T. 565° 39 
iT. L. R. 610, 676; 67 Sol. Jo. 809. 


Bequest to provide sweets—For all children 
within parish—Not confined to those attending 
school—Not valid.|—Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to provide ‘‘ a pennyworth of sweets 
each for all boys & girls below the age of 
fourteen resident within the parish,’’? & he 
directed that the income of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the best-kept gardens 
& cottages :-- Held: since there was po 
provision as to the gift of sweets being 
confined to children who had attended 
school, that gift was not charitable & was 
void, but the gift to provide prizes for the 
best-kept gardens & cottages was a good 
charitable gift as it was one for the bencfit 
of the community.— Re PLEASANTS, PLEAS- 
ANTS v. A.-G. (1923), 39 T. L. R. 675 


Add. Annotations :- Apprvd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. l. Wl. 
121. Apld. dt Williams, Public Trustes v 
Williams, [1927] 2 Ch 283 


-|— Testator by his will, wherein he 
described himself as a Clerk in Holy Orders, 
gave all his property to the Public Trustes 
upon trust for investment. He then directed 
that the income should be paid to the Bishops 
of the dioceses of St. PD. & B., the rector of 
lL. & the vicars of two other parishes & their 
successors, together with a layman appointed 
by the conference of each of those dioceses, 
whom he nominated administrative trustees. 
After stating thaf his wife left her interest in 
certain property to him to be used as he 
wished, but for preference for Church pur- 
poses, testator. in expressed accordance with 
her wish, by clause 3, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 





—— 


78. 


82. 


89. 


90. 
94. 


117. 
119. 


129. 


137. 


157. 
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the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso: ‘‘If for any sufficient 
reason, Whether disendowment may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 
administering, or even in the object to which 
the fund is applied under my will, such change 
or changes may be made with the several 
consents expressed by a majority of the 
Diocesan Conferences of B. & St. DD.’ :— 
Held: the objects to which the trustees 
were, by clause 12, empowered to change the 
application of the fund were not other than 
charitable objects”°& were religious objects 
in the interests of the Church as an organisa- 
tion existing for the instruction & edification 
of the public. & the gift) in clause 8 was a 
valid charitable gift.— Re WILLIAMS, PUBLIC 
TRUSTER v. WILLIAMS, [1927] 2 Ch. 283 5° 06 
I. J. Ch. £195 187 1. UT. 4773 TL Sol. Jo. 
GOD. 

Add. Annotations :—Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407; Re King, Kerr v. Bradley, [1923] 
1 Ch. 243. 

Add. Annotalion :—Refd. Re Tetley, National 
Provincial & Union Bank of EKngland v. 
Tetley, [1923] 1 Ch. 258. 

fdd. Annotation: -—1s to (1) Refd. Re 
Wilhams, Puble Trustee oo Walltamis, [1027] 
2 Ch. 283, 

aldd, Annotation: Generally, Refd. Re Monk, 
Gaffen rv. Wedd, [1927] 2 Ch. 197. 

Add. Annotation :—~Refd. te Tlummelten- 
berg, Beatty v. London Spiritualistic Alliance 
(1923), 02 LL. J. Ch. 326. 

Add. Annotation :—Mentd. Re Manners, 
Manners v. Manners, (1923] L Ch. 220. 

Add. Annotation :—-Mentd. Ward v. Van der 
Loeff, Burnyeat v. Van der Loelf, [1924] A. C. 
653. 

Add. Annotations :-—Consd. Chesterman 1. 
Vederal 'axatior Comur. (1925), 42 T. 1. KR. 
121. Refd. Re Williams, Pubhe Trustee v. 
Williams, [1927] 2 Ch. 283 

Add. Annotation : - Mentd. Nicholson v. long- 
land, [1926] 2 IK. B. a. 

Add. Annotations: —As to (tl) Consd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407; fe Davis, 
Thomas v. Davis, [1023] 1 Ch. 225. Refd. 
Re Tetley, National Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 238. 


195a. Shakespeare Memorlal Trust—Erection of 


196. 


197. 


theatre— Revival of English classical drama- 
Valid.]—Jte SHAKESPEARE MEMORIAL Tkhust, 
LYTTON (EARL) v. A.-G., No. 73a, ante. 

Add, Annotation: —As to (1) Refd. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 

Add, Annotation :—As to (1) Folld. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 


199a. Promotion of physical efficiency of army— 


273 


Encouragement of sport—Valid.|— By his 
will testator gave a sum of £3,000 to form the 
nucleus of a regimental fund for his regiment 
“for the promotion of sport, including in 
that term only shooting, fishing, cricket, 
football, & polo.’ He also thereby gave 
directions as to the management of the 
fund. Later in the will he directed the 


18 


Cases 198a—270. 


payment of a further sum of £2,000, in the 
events which happened, ‘‘ to the aforesaid 
Sporting Fund ’’ to be held upon the same 
terms as the former legacy :—Held: the 
gifts were gifts for the purpose of promoting 
the physical efficiency of the army, & were 
valid charitable gifts—He Gray, Topp v. 
TAYLOR, [1925] Ch. 362; 94 L. J. Ch. 480; 

133 L. T. 630 ; 41 T. L. 'R. 335 ; 69 Sol. Jo. 
398. 


199b. Repatriation of soldiers—After war service— 


206. 


210. 


218. 


Valid.}—(1) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in New South Wales bequeathed 
his residuary estate ‘‘ unto the trustees for 
the time being of the ‘ Repatriation Fund’ 


217. 


225. 


238a. 


or other similar fund for the benefit of the | 


New South Wales returned soldiers.’? At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers gencrally, but there 
was no repatriation fund, or similar fund, 
for New South Wales soldiers :-—Held: 
(2) the gift created a valid charitable trust ; 
(3) the trustees of the Commonwealth 
statutory repatriation fund were not trustecs 
of the charity, & the settlement of a scheme 
had been rightly directed.—VERGE v. SOMER- 
VILLE, [1924] A. C. 496; 131 LL. T. 107; 
40 T. 1. 18. 279; 68 Sol. Jo. 419; sub nom. 
VERGE v. SOMERVILLE, A.-G. FOR AUSTRALIA 
v?. SOMERVILLE, 03 L. J.P. C. 173, P. C. 

Add. Annotations : —As to (1) Dbtd. Re Hum- 
meHenberg, Beatty ov. London Spiritualistic 
Alliance, [1923] 1 Ch. 237. Consd. I. R 
Comre » Yorkshire Agricultural Soc (1927), 
14/T I. RO Lf lo (2) Refd. I. RK. Comrs. 
+ Temperance Council of Christian Churches 
of Mnygland & Wales (1926), 136 1 'T. 27. 
Add. Annotation: — Consd. Re Totley, 
National Provincial & Union Bank of England 
v. Tetley, [1923] 1 Ch. 258. 

Add. Annotation :- Refd. Ite Gray, Todd »v. 
Taylor, [1925] Ch. 862 


218a. Encouragement of gardening—Charitable.] 


Re PLEASANTS, PLEASANTS v. A.-G., No. 
Tb, ante. 


215. Add. Annotation: -As a on Refd. Verge v. 
Somerville, [1924] A. C. 
215a. - -— Of Jews to a an to Jewish 


National Fund -Valid.|] —A summons asked 
whether deft. co., the Judischer National- 
fonds, Ltd... or some other & what co. was 
referred to in the devise & bequest in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, 

whether the same was a valid charitable 
gift. Ky a codicil to his will made in 1919 
testator who died shortly after declared : 
‘““whereas it is my desire that members 
of my family shall make their home in 
Palestine working & living on the Iand, I 
give, devise, & bequeath all the residue of 
my estate subject as aforesaid to the 
Judischer Nationalfonds which is one of the 
instruments of the Zionist Organisation, for 
the purr of purchasing land there, & 
enabling such members of my family as are 
in a direct line of descent from my father, 


240. 


241. 


242 e 


245. 


247. 


249. 


251. 


255. 


| 265. 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


who may desire, to settle in Palestine subject 
generally to the regulations & conditions that 
may be necessary for the common weal ”’ :— 
Held: the co. was beneficially entitled to the 
fund to be applied by them so far as was 
necessary for the parpoge indicated by 
testator, & as to the balance for the general 
purposes of the co.—Re ROSENBLUM, ROSEN- 
BLUM v. ROSENBLUM (1924), 181 L. T. 21; 
68 Sol. Jo. 320. 

Add. Annotation :—As to (1) Consd. I. R. 
Comrs. v. Yorkshire Agricultural Soc. (1927), 
447. L. R. 59. 

Add. Annotations :—Consd. Re King, Kerr 
v. Bradley, [1923] 1 Ch. 243. Refd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, 1923} 2 Ch. 407. 

In memory of testatrix—Valid.]—Re 
KInG, KERR v. BRADLEY, No. 3a, ante. 


Add. Annotation :—Apld. I. KR. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 1386 L. T. 60. : 
Add. Annotations :— Refd. I. . Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 42 
T. L. BR. 6123; I. R Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59. 

Add. Annotation :—Refd. I. RR. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. 13. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612. 

Add. Annotation :—Refd. I. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, J. RK. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 42 
T. L. R. 642. 

Add. Annotation :-—Refd. I. KR. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. Rt. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1928), 
42 T. L. R. 612. 

Add. Annotations :—Apld.I R. Comrs. v. Soc 
for Relicf of Widows & Orphans of Medical 
Men, I. R Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 136 
L T. 60. Mentd. Toates v. Toates, [1926] 2 
k. B. 30. 

Add. Citation :-—{1912] 1 Ch. 29. 

Add. Annotations :—As to (2) Refd. Re Kuypers, 
Kuypers v. Kuypers, [1925] Ch. 244. Generally, 
Mentd. He Sikes, Moxon v. Crossley (1926), 
43 T. L. 1. 57. 

Add. Annotation :—As to (2) Refd. Verge v. 
Somerville, [1924] A. C. 496. 

Add. Annotation :—Refd. Chesterman  v. 
a Taxation Comr. (1925), 42 T. L. R. 
121. 





265a. Gift to Jewish National Fund—To enable 


266. 


testator’s relations to settle in Palestine.|— 
Re ROSENBLUM, ROSENBLUM v. ROSENBLUM, 
No. 215a, ante. 

Add. Annotation :—As to (1) Consd. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 


270. Add. Annotation :—Refd. Re Tetley, National 


274 


Provincial & Union Bank of England uv. 
Tetley, {1923] 1 Ch. 258. 


Vol. VIII.—Charities. Cases 295—705. 


Part Il_—Assurances for Charitable Purposes. 


295. Add. Annotation :-—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

316. Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

884, Add. Annotation :—Refd. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Ch. EBS. 

3897. Add. Annotation :—Refd. Re  Berchtold, 
Berchtold v. Capron, {1923] 1 Ch. 192. 

898. Add. Annotation :-—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

421. Add. Annotation :—Mentd. Harper v. Hedges; 
[1923] 2 K. B. 314. 

429. Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

466. Add. Annotation :-—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

472. Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 


480. Add. Annotation :-— Refd. Re Monk, Giffen a. 
Wedd, [1927] 2 Ch. 197. 

551. Add. Annotation :—Mentd. Nicholson v. Eng: 
land, [1926] 2 K. B. 93. 


574. Add. Annotation :—Mentd. Secretary of State 
a Home Affairs v. O’Brien, [1923] A. C. 


591. Add. Annotation :—CGenerally, Mentd. Re 
aaa Berchtold v. Capron, [1923] 1 Ch. 
1 


—— Under Education Act, 1921 (c. 51), 
s. 117-—Assurance of land for erection of 
sanatorium —Exempt.] Re LTarrow ScHooL 
GOVERNORS & MURRAY’S CONTRACT, [1927] 1 
Ch, 556; 961. 5. Ch, 2675 1387 1. RT. 1193 71 
Sol. Jo. 408. 

634. Add. Annotation :—Mentd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


638. Add. Annotation :—Mentd. /?c Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192 


629a. 


Part !1l—Charitable Trusts. 


653. Add. Annotations :—Consd. Re Clarke, Braccy 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 


657a. —A gift to A. ‘who will at her 
death dispose of it in such charitable ways for 
good to result from my hard work in accumu- 
lating the property handed over for her use 
only & to do as she may wish in her lifetime,”’ 
gives A. only a life estate, & on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes & 
is not distributable as on an intestacy.— Re 
CAMMELL, PUBLIC TRUSTEE 1. A.-G. (1925), 
69 Sol. Jo. 815. 
Add. Annotation :--Mentd. Re Davies, 
Thomas v. Thomas & Davies (1927), 71 
Sol. Jo. 880. 
Add. Annotations :—As to (1) Consd. Le 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. Apld. Re 
Davis, Thomas v. Davis, [1923] 1 Ch. 225. 
Refd. Re Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Ch. 258. 
691a. ———- -—— Fund deposited in names of 
bishop & two archdeacons—Income not 
drawn upon—Date of deposit coinciding with 
creation of new diocese.|—On June 29, 1888, 
money was deposited in a bank in the names of 
the Bishop of Wakefield & two archdeacons. 
In May, 1888, the Diocese of Wakefield was 
newly formed, & H. was enthroned on 
June 25, 1888, as first bishop of that diocese. 
The income of the fund so deposited was not 
drawn upon, & the fund with £900 accumu- 
lated interest was found intact by the ecxors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 








666. 


687. 


PART Ill. SECT. (ae Nadal 2.— 


sb. Gift ‘* for pe guod public haa 
pose ’-—"* Such as emergency hospital, 
women’s home or park with urinary "’'— 


Valiud.J}—Cox v HouGan 
Coren. (1925), 35 B C. R. 


PART Ill. SECT, 2, SUB-SECT. 2.— 
se. ‘* To be invested in war charitics 


had been deposited. The fund was not 
contributed to by those in whose names it 
was deposited :—Held: in such = circeum- 
stances the exors. of the archdeacon who was 
the survivor were not. beneficially entitled to 
the fund, but the fund was one subject to 
charitable trusts.—Prask v. LLow (1922), 
91 I. J. Ch. 3814; 126 L. T. 629; 66 Sol. Jo. 
250. 

‘* Missionary purposes ’’—Valid—Court en- 
titled to regard missionary work of legatee.|— 
Testatrix bequeathed her residuary estate 
‘‘for missionary purposes” to J. :—Held: 
(1) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Christian workers & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 
of moncy to aid him in the work in which he 
was so engaged, which was that of pastor of 
a church belonging to a body created solely 
for evangelistic purposes ; (2) having regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gitt.— 


702a. 


Re Rests, Jones v. Evans, (1920; 2 Ch. 59; 
89 L. J. Ch. 382; 123 L. T. 567. 
705. Add. Annotations :—Consd. R. v. Income 


Tax Special Comrs., Ka p. Rank’s Trustecs 
(1922), 127 I. T. BBL; Re Olarke, Bracev v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas -. 
Davis, [1923] 1 Ch. 225; He Hummelten- 
berg, Beatty v. Ioondon Spiritualistic Alliance, 
[1923] 1 Ch. 237; Me Tetley, National Pro- 
vincial & Union Bank of England v. Tetley, 
[1923] 1 Ch. 258; Verge v. Somerville, [1924] 
A. C. 496; I R Comrs v Yorkshire Agii- 
cultural Suc (1927), 447. L R58. 


ae pee Oa roa trustees’ discretion to be_ selected 
trustees "— Valid. }—Re BAINOND 


by 
eG 68 D. L. RK. 690; 51 QO, 
49.—CAN. 
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708—755a. 


708. Add. Annotation :—Consd. Rte Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 


716. Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 


718. Add. Annotation :—Consd. Re Williams, 
Public Trustee vo. Williams, [1927] 2 Ch. 283. 


718a. Trustees empowered to change objects if 
interests of Church better served.] — /ic 
WILLIAMS, PUBLIC TRUSTEE vv. WILLIAMS, 
No. 75a, ante. 


Add. Annotations :—Consd. Re Clarke, Bracey 
wv. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. te Chapman, Hales v. A.-G. 
(1922), 91 L. J. Ch. 527; Re Davis, Thomas 
vw Davis, [1923] 1 Ch. 225; 
National Provincial & Union Bank of Iing- 
land v. Tetley, (1923) 1 Ch. 258. 


Add. Annotations :— Consd. A.-G. v. National 
Provincial Bank, [1924] A. C. 262. Refd. 
Verge v. Somerville, [1924] A. C. 496. 

Add. Annotation :—Consd. fe Tetley, Na- 
tional Provincial & Union Bank of Eng- 
Jand v. Tetley, [1923] 1 Ch. 258. 

724a. ‘** Charitable or public institutions ’’—-At dis- 
cretion of trustees— Void.|—LBy his will dated 
May 3, 1918, testator, after making certain 
specific & pecuniary bequests & giving an 
annuity to his wile, devised & bequeathed all 
his real & personal estate not thereby other- 
wise disposed of upon trust for conversion 
& investment of the net residue as thercin 
mentioned. Ile directed his trustees ‘ to 
hold the residuary moneys & investments 
upon trust, subject to paymert of the wife’s 
annuity, fo pay & apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion & in 
such proportions & shares as they may deem 
fit’? :—Held: the non-charitable objects of 
the residuary gilt were too vague, & the 
whole gift failed for uncertainty.—e Davis, 
THOMAS v JD)AvIs, [1923] 1 Ch. 225; 92 
lL. J. Ch. 0225 128 4. T. 73853 39 T. LR. 
201; 67 Sol. Jo. 207. 

Add. Annotation :—Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923 | 
2 Ch. 407, 

Add. Annolations;— Consd. Ite Tetley, 
Nauvional Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. Distd. 
1 Ro Comrs. v Roberts Marine Mansions 
Trustees (1927), 43 R. 1. R 270 Refd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1023] 2 Ch. 407; Re Davis, 
Thomas v. Davis, (1023) 1 Ch. 2253; A.-G. 
7. National Provincial Bank, [1924] A. C. 
262; Verge v. Somerville, [1921) A. C. 496; 
1 oR. Comrs ov) Yorkshire Agricultural Soe 
(1027), 44 Po I. Rob. 

Add. Annotation :—Refd. Verge v. Somerville, 
(1024] A. C. 496. 

Add. Annotalion :— As to (1) Refd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 


720. 


721. 


723. 


725. 


781 e 


734. 
735 
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PART II], SECT. 2, SUB-SECT. 2.—B, ; Se: L. RK. 69.—SCOT. 
bi. ** Benevolent, 
ligous wnstiiutions ’’—dAs trustees think 
proper—In limited locality— Valid. }— 
Epa@arR, ETc. v. CASSELIS, (1922) &. C. 
59 Sc. L. R. 304.—SCOT. | 


ti. ‘* Charitable or other deserving 
institutions "4s trustees think fil— | 
Voatid.]— CAMPBELL’S TRUSTERA  t. 


CAMPBELL, (1921) 5. C. (H. 1.) 12; 58 1 395; 


Re Tetley, | 


noe ee eee 
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735a. ‘* Charities & institutions ’’—‘‘ As executors 
in their absolute discretion think fit °’—Void.] 
—Re CLARKE, BRACEY v. RovaL NATIONAL 
LIFEBOAT INSTITUTION, No. 47a, ante. 

739. Add. Annotations :—Consd. Caldwell v. Cald- 
well (1921), 91 L. J. P. ©. 95; A.-G. v. 
National Provincial Bank, [1924] A. C. 262. 
Refd. Re Davis, Thomas v. Davis, [1923] 1 
Ch. 225. 

740a. ‘* Charitable purposes ’’ directed by testator 
or for such objects as executor selects—Vold.] 
—Re CHAPMAN, HALES v. A.-G., No. 1424a, 
post. 

740b. ‘* Patriotic purposes or charitable institutions 
or objects ’’—-At discretion of trustees—Void.] 
—Testator by his will directed his trustees 
to apply one-fifth of his residuary estate 
‘for such patriotic purposes or objects & 
such charitable institution or institutions or 
charitable object or objects in the British 
Itmpire ”’ as they in their absolute discretion 
should select :—Held: the words of the gift 
must be read disjunctively, ‘‘ patriotic pur- 
poses ’’ were not necessarily charitable, & the 
gif} was void for uncertainty.—A.-G. v. 
NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, [1924] A. C. 262; 40 T. L. lt. 191 ; 
68 Sol. Jo. 235; sub nom. Re TETLEY, A.-G. 
v. NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, 93 L. J. Ch. 2813 131 L. T. 34, 
H. L.; affg. S. C. sub nom. Re TETLEY, 
NATIONAL PROVINCIAL & UNION BANK OF 
KNGLAND, Lrp. v. TETLEY, [1923] 1 Ch. 
258, OC. A. 

Annotations :—Refd. Verge v. Somerville, [1924] A. C. 496; 

I. RR. Coimrs. v Roberts Marine Mansions Trustces (1927), 


43. la. RR. 2705 1. BR. Come. co. Yorkshire Agmeultural 
soc, (1927), 44 To. RD, 


745. Add. Citalion :—91 L. J. P. C. 95. 


748. Add. Annotation :—As to (1) Consd. Chester- 
inan v. Federal Taxation Comr. (1925), 42 
T. L. 1. 121. 

751. Add. Annotation :—Refd. Ke Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 

751a. ‘* Objects of charity or any other public 
objects ’’—‘* In parish of F.’’——Valid.|—By 
her will made in 1889 testatrix bequeathed 
all her residuary estate to trustees upon 
trust to apply such parts thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, ‘for the 
benefit of the schools, & charitable institu- 
tions, & poor, & other objects of charity, or 
any other pubhe objects in the parish of F.’’: 
—Held: it was a goud charitable gift ot the 
whole residuary estute, & was not to be read 
disjunctively.— He BENNETT, GIBSON v. A.-G., 
[1920] 1 Ch. 305; 89 L. J. Ch. 269; 122 
L. T. 3578; 84 J.P. 78; 61 Sol. Jo. 291. 

Annotation -—Refd. Re Tetley, National Provincial & Uniou 

Bank of England tc. Tetley, [1923] 1 Ch. 258. 

755a. ‘* Hospital or other charitable or benevolent 
institution °’—Valid.]}—By his will, made in 
1917, testator gave his residuary estate to 
trustees upon trust to apply the same & the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 








o i. .J—By the law of Scotlanda 
trust for ‘‘ charitable or benevolent ” 
Purpuses is a@ trust for ‘ charitable ”’ 
purposes alone.— J ACKSON’s TRUSTERS 
v. INLAND REVENUE, [1926] S. C. 579; 
10 Tax Cas. 460.—-SCOT, - 


charitable & re- 
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hospital wards, beds, or cots, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, “for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent institution °’ ; 
testator expressed the wish, but not so as 
to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Kilmarnock :—Held: the word ‘“ hos- 
pital’? where it was first used in the will 
was used in an adjectival sense, & applied 
to the following words ‘ wards, beds, or 
cots ’’; the primary intention of testator was 
to provide or endow the same, & the places 
where they could be provided or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, & the words 
‘benevolent institution’’ must be con- 
strued as ejusdem generis, with ** hospital ”’ ; 
& therefore the bequest constituted a good 
& valid charitable gift.—Re LupLOW, BENCKE- 
JONES v. A.-G. (1923), 93 L. J. Ch. 30, C. A. 


762. Add. Annotution :- Mentd. Jackson's Trus- 
tees v. Lord Advocate (1026), 10 Tax Cas. 
460. 

763. Add. Annotalion :—Folld. Re Porter, Porter 
wv. Porter, [1925] Ch. 746. 

765. Add. Annotation :—As to (2) Consd. Re Porter, 
Porter v. Porter, [1925] Ch. 746. 

769. Add. Annotation : —Consd. Re Porter, Porter 
v. Porter, [1925] Ch. 746. 

769a. Gift for maintenance & upkeep of masonio 

temple—Residue to masonic charities—Whole 

gift void.|—By a codicil to his will testator 
directed his exors., on the death of his wife, 

to pay from his estate to the trustees of a 

masonic temple, erected by him to the memory 

of his son, £10,000, to be invested & the 
interest applied by the trustees, in their full 

& sole discretion, to the maintenance & up- 

heep of the masonic temple, & the balance, 

if any, to be applied in favour of any masonic 
charities which the trustees might sclect. 

‘The masonic temple was to be used for masonic 

ceremonies, & smaller rooms for lodge 

meetings, business & meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not :—Held: (1) the decisions in the ‘“‘ tomb 
cases’ were inapplicable; (2) the whole 

income of the fund being charged with a 

trust, at the discretion of the trustees, for a 

primary object which was invalid, the ct. was 

not entitled to control this discretion, & 
institute an inquiry at chambers as to the 
amount of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
the gift of the balance would be valid; (3) as 
the primary gift was not sufficiently defined, 
the whole legacy was void for uncertainty.-— 

Re PORTER, PoRTER v. PoRTER, [1925] Ch. 

716; 95 L. J. Ch. 46; 133 L. T. 812. 

Add. Annotations :—-Consd. Fe Clarke, Bracey 

v. Royal National Lifeboat Institution, [1923] 

2 Ch. 407. Refd. He King, Kerr v. Bradley, 

{1923] 1 Ch. 248. 
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— 


172. 
776. 


786. 


794. 


795. 


810. 


Vol. VII.—Charities. Cases 755a—' 


Add. Annotation :—Refd. Re Porter, Porter v. 

Porter, [1925] Ch. 746. 

Add. Annotation :—Folld. Re Porter, Porter v. 

Porter, [1925] Ch. 746. 

Add. Annotations :—Consd. Re Clarke, Bracey 

v. Royal National Lifeboat Institution, [1923] 

2 Ch. 407. Refd. Re King, Kerr v. Bradley, 

[1923] 1 Ch. 243. 

Add. Annotations :—Apld. Re Clarke, Bracey 

v. Royal National Lifeboat Institution, [1923] 

2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 

[1923] lL Ch. 225. 

Add. Annotations :—Apld. Re Clarke, Bracey 

v. Royal National Lifeboat Institution, [1923] 

2 Ch. 407. Refd. J’e Davis, Thomas v. Davis, 

[1923] 1 Ch. 225. 

For ‘‘ appointment ’’ read ‘‘ apportionment.’’ 
bB. Names of Charities omitted or left blank 

(Vol. VITI., p. 305). 


For ‘‘ See Nos. 1419 e¢ seq., post,’’ read ‘* See, 
also, Nos. 1419 ef seq., post,’ & add as 
follows :— 


841a. Gift to ‘‘ two institutions, one for sailors, the 


856. 


865. 
875. 


other tor soldiers, which I hope to be able to 
name myself, if not, then by my executors ’’— 
Valid.]—Testatrix, who diced in 1919, left her 
foreign property to ‘ two institutions, one 
for sailors, the other for soldiers, which I 
hope to be able to nume myself, if not, then 
by my exors.’”’ :— Jleld: the gift cught to be 
construed, not as a gift to two institutions 
which mught> or might not be charitable, 
but as a gilt to two charitable institutions 
of the kind specified, & therefore was not too 
vague but was a good charitable gift.— 
: Brytu v. A.-G. (1920), 36 T. L. Tt. 
416, OC. A. 

Add. Annotation :—Refd. Jie Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 62. 

Add. Citation :--3 Jeon. 

Cilation :-—Yor ‘2 W. hk. 154" read “ 21 
W. hi. 154.”’ 


891a. —-— Gift to ‘‘ Soldiers’ Crippled Homes ’’— 


908. 
924. 
932. 
945. 
948. 
999. 


Three claimants—Legacy divided.|—Tcsta- 
trix by her will bequeathed part of her estate 
to ‘f Soldiers’ Crippled Homes.”? In response 
to advertisements three institutions put in 
claims :—Held: as there was nothing to 
show that testatrix knew about these insti- 
tutions, the fairest course would be to divide 
the bequest equally between the threc.-- 
Re TIUSBAND, NEAVE v. BARNAKDO’sS LLOMES 
NATIONAL INCORKPOKATED ASSOCN. (1923), 
58 Ju. Jo. BOO. 

Add. Annotation :—Generally, Refd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 

Add. Annotation :—-Reftd. Ke Porter, Porter v. 
Porter, [1925] Ch. 746. 

waldd. Annotation: --Refd. Brighton College 
e. Marriott, [1926] A. C. 192. 

Add. Annolalion :- Refd. Re Monk, Giffen ¢. 
Wedd, [1927] 2 Ch. 197. 

Add. Annotation :-—Refd. fc Monk, Giffen e. 
Wedd, [1927] 2 Ch. 197. 

Add. Annotation :—Refd. Re Clurke, Bracey 
v. Royal National Lifeboat Institution, 
[1923] 2 Ch. 407. 


1007 i. Discretion on trustees—Gift to war charities—Not confined to Canada.}—He HaMMOND (1921), GS D. L. R. 590, 


2707 


51 O. L. R. 149.—C 


Cases 1014—1231. 


1014. Add. Annotation: —-Mentd. Harper  v. | 
Hedges, [1923] 2 K. B. 314. 


1026. Add. Annotation :—Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 

1041. Add. Annotation :—Refd. Re Robinson, 
Wright v. Tugwell, [1923] 2 Ch. 332. 

1041a. Condition subsidiary to main charitable 
object—Performance of condition likely to 
defeat main charitable object—Condition dis- 

ensed with.}—Testatrix, who died in 1889, 

equeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate, & on the further con- 
sideration thereof on Nov. 3, 1891, it appeared 
that amongst other conditions, which mainly 
related to the conduct of the services, it was 
made an “ abiding condition *’ that the black 
gown should be worn in the pulpit, unless 
there should be an alteration in the law 
rendering it Ulegal. It further appeared 
that in compliance with the conditions a 
church had been erected at B. & the other 
conditions laid down by testatrix fulfilled, 
except the condition as to wearing a black 
gown, which condition was held by the judge 
to be a continuing condition, but not an 
illegal one; & accordingly, the fund was 
carried over to the credit of the action, the 
separate account of ‘ the £1,500 endowment 
fund for the proposed B. church,” with libert y 
for the éncumbent & all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme or 
otherwise the fund in ct. might be transferred 
to the Ecclesiastical Comrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation & 
to defeat the main objects of testatrix, namely, 
the teaching & practice of evangelical doc- 
trine & services :—Held: the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
formance thereof bad been shown to be im- 
practicable the condition might bo dispensed 
with & the fund be transferred to the 
licclesiastical Comrs. as part of the endow- 
ment of the church so erected as aforesaid.— 
Re ROBINSON, WRIGHT v. TUGWELL, [1923] 
2 Ch. 882; 92 L. J. Ch. 340; 129 L. T. 527 | 
39 T. L. BR. 509; 67 Sol. Jo. 619. 

1061. Add. Annotation :— Consd. Re Quintin Dick 
Cloncurry v. Fenton, (1926) Ch. 992. 

1080. Add. Annofations :— Refd. I. R. Comrs. v. 
Soc. for Rehef of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (19286), 
42 'T. L. R. 6123; 1 RR. Comrs v. Yorkshire 
Agricultura] Soc (1927), 14'T L. R. 59. 
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1095. Add. Annotation :—Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1098. Add. Annotation :—Generally, 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 


1098a. .—-Re Monk, GiFFEN v. WEDD, 
No. 34a, antr. 


1099. Add. Annotation :—Consd. Verge v. Somer- 
ville, [1924] A. C. 496. 


1109. Add. Citation :—127 L. T. 123. 


1114. Add. Annotution :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


Refd. Re 








1115. Add. Annotation :—Consd. fe Deloitte, 
Griffiths v. Deloitte, [1926] Ch. 56. 
1116. Add. Annotation :—Consd. Re Deloitte, 


Griffiths v. Deloitte, [1926] Ch. 56. 


1118. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd (1927), 137 L. T. 4. 


1129. Add. Annotation :—Mentd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co. 
[1922] 2 Ch. 135. 


1150. Add. Annotation :— Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1170. Add. Annotation :—Mentd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
{1922] 2 Ch. 135. 

1186a. .J—Yestator gave the residue of his 
estate on trust to pay the income to his wife 
for life & after her death to pay £3,000 to 
the Royal National Lifeboat Institution in 
order to defray the cost of building two life- 
boats, & he directed that after payment of 
certain legacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institution for the purpose of keeping the two 
hfcbuats in repair & of replacing them when 
necessary, & that if the remainder of the 
residue should be insufficient for this purpose 
the institution might apply it to ite general 
purposes. The legacy of £3,000 was in- 
adequate to provide two lifeboats :—Held: 
on the death of the wife the £3,000 legacy 
failed & fell into residue, & the institution was 
entitled to take the whole of the residue, 
after payment of the legacies to hospitals, & 
to apply it to its gencral purposes.— Ae BCE, 
Orook v. RovaL NATIONAL LIFEBOAT IN- 
STITUTION (1926), 42 T. L. R. 245. 

1188. Add. Annotation :--Refd. Re Monk, Giffen 
v. Wedd, {1927} 2 Ch. 197. 

1189. Add. Annotations :—Distd. Re Beck, Crook 
v. Royal National Lifeboat Institution (1926), 
42°'T. L. R. 244. Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch 197 

1200. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

1225. Add. Annotation :—Refd. Harper v. Hedges, 
(1923] 2 K. B. 314. 

1227. Add. Annotation :—Consd. Verge v. Somer- 
ville, [1924] A. C. 496. 

1281. Add. Annotation :—Mentd. 
England, [1920] 2 K. B. 93. 





Nicholson  v. 
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1252a. 


1371. Add. Annotation :—Cenerally, 


1395. Add. Annotation :—-Refd. 
1404. Add. Annotation :—Refd. 


1424. Add. Annotation :—Refd. 


1424a. 


Vol. VIII.—Charities. 


Cases 1252a—1457a. 


Part IV.—Effectuation of Charitable Trusts by means of 
Schemes and the Cy-prés Doctrine. 





No. 199b, ante. 
Refd. Le 


Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 
lor v. Tweedie, [1923] 1 Ch. 99. 
v. Wedd, [1927] 2 Ch. 197. 


v. Wedd, [1927] 2 Ch. 197. 
Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 
Re King, Kerr v. 
Bradley, [1923] 1 Ch. 243. 


1412. Add. Annotation :—Refd. I. ht. Comrs. v- 


Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 


able Soc. for West Riding of Yorkshire (1926), | 


42 T. L. R. 612. 


Re 
Hales v. A.-G., [1922] 2 Ch. 479. 


Alternative non-charitable gift.} 
—Testatrix by her will appointed an exor., 
& after giving various pecuniary legacies, 
including two for charitable purposes, & 
£100 to her exor., she left in blank the name 
of her residuary legatee. By a codicil testatrix 
desired that her residue should be ‘‘ applied 
for charitable purposes as I may in writing 
direct, or to be retained by my exor. for 
such objects & such purposes as he may in 
his discretion select, & to be at his own 
disposal.’’ She Icft no written directions as 
to the charities to be benefited :—JZeld: (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words ‘‘ to be at his own 








No trustees.] —VERGE v. SOMERVILLE, ! 


Chapman, | 


1381. Add. Annotation :—Mentd. Re Taylor, Tay? | 
1892. Add. Annotation :—Consd. Ie Monk, Giffen 1481. 


1449a. 


1458. Add. 
1457a. 


ct. to hold that the exor. took the residue 
beneficially, & he held it as trustee for the 
next of kin.—e CHAPMAN, Haurs v. A.-G., 
[1922] 2 Ch. 479; 91 L. J. Ch. 527; 127 
I. T. 616; 66 Sol. Jo. 522, C. A. 

Sce, also, No. 8t1ib, ante. 


Add. Annotation: -—-Asto (1) Consd. Re Cammell, 
Public Trustee u. A.-G. (1025), G9 Sol. Jo. 345. 


1394. Add. Annotation :—Refd. Re Monk, Giffen 1444a. Fund for erection of stained glass window— 


Surplus applied to addit.onal stained glass 
windows.]—te KING, KERR v. BRADLEY, No. 
3a, ante. 








Alternative non-charitable gift.] 
—Ite CHAPMAN, LIALES v. A.-G., No. li2da, 
ante. 

Annotation: Refd. Re Monk, Giffen 
ve. Wedd, [1927| 2 Ch. 107. 

Particular purpose completed—Result- 
ing trust of surplus.|—By his will, made in 
1876, testator gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted “upon trust to be 
applied for the express purpose of carrying 
on to completion & publication my Ktymo- 
logical Dictionary of Anglicised Foreign 
Words & VPhrases,”’ should the same be in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
completing & publishing of the dictionary. 
Testator constituted one of his exors. resi- 
duary Iegatee & died in 1880. The University 
accepted the bequest on the terms & for the 
purpose specified, & published the dictionary 
in 1892. After all payments had been made 
in connection with the publication there 
remained over a surplus of £1,151 ]4s. 10d. 
Consols & £230 derived from Income W sales 
of the dictionary. Upon a summons by the 
University asking how this surplus should 
be applied :—Z2feld: in the absence of any 
general charitable intention to be gathered 
from the tems of the bequest there was no 





disposal’ were not sufficient to enable the | 


PART IV. SECT. 1, SUB-SECT. 1.—A. 
pi, —— Funds insufficient.) — ke 
ae [1922] St. R. Qd. 39.— 


PAPT IV. SECT, 2, SUB-SECT. 2.— A. 


1872 v. -}—-Re McNaB, [1925] 
2D. L. R. 1100; 56 0. L. R. 676; 
affg., 55 O. L. R. 538.—CAN. 





PART IV. SECT. 2, SUB-SECT. 2.— 
C. (b). 


sd. Hostel ceasing to ezxist-— Work 
of hostel undertaken by Government— 
No general charitable intention. }—Re 
FITZGIBBON (1922), 69 D. L. Ht. 524; 
51 O. L. R. 500.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—D. 





o i. ./—An association, which 
had man an institution-for the 
education & training of destitute boys 


in an industrial training ship, owing 
to change of circumstances, whereby 
it was no longer possible to carry on 
the institution usefully, was wound up. 
A petition was presented to the ct. 
cra approval of a scheme for the 
funds to be transferred to nine trustees, 


of whom seven should be nominated 
by the existing executive committee, 
& the remaming two by two local 
shipowners’ associations, with power 
fo assume new trustees from time to 
time, but vacancies among the trusteos 
appointed by the shipowners’ associa- 
tions to be filled by persons nominated 
by these bodies. The ct. sanctioned 
the scheme, being satisfied that in the 
particular circumstunces of the caso 
sufficient provision had been made in 
the constitution of the trust for the duc 
administration of the funds in the 
future.—CLYDE INDUSTRIAL TRAINLNG 
Suir ASSOCN., [1925] 8. C. 676.—SCOT. 


se. Persons eligible to uct as ad- 
miniatrators no longer available.}— 
Trustees presented a petition in which 
they stated that the administration of 
a fund h me unworkable 
through lack of effective machinery for 
perry ing it on, as owing to a changs in 
local conditions, persons cligible to act 
as administrators were no lorger 
available, & craved the ct. to authorise 
a transfer of the fund to a general 
trust having similar objects. ‘Tho ct. 
authorised the transfer. — KosyTu 
CANADIAN FOND TRUSTEES, [1924] 
8. O. 352.—SCOT. 
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| SCOT 


room for the application of the doctrine of 


PART IV SECT. 2, SUB-SECT. 2.—-E. 

g i. Surplus applicd to such other 
Cue as 8hould bc decmed proper.) - 

here, after satisfying the preseribed 
objects of a cortum charitable trust, 
there remained a surplus income of 
the charitable fund which it was found 
to be impracticable to spend ou the 
objects po prescribed, the ct., at the 
suit of theo Advocate-General of 
Bengal, at the relation of the Treasurer 
for Charitable HMudowiments, & with 
the consent of the author of the truat, 
gave leave for the extension of the 
objects of the trust 40 as to apply the 
surplus to such other purposes as the 
et. deemed proper upon the cy-pres 
rineciple.—ADVOCATKE - GENERAL OF 
3ENGAL ©. WEBB-JOHNHON (1924), 
I. L. HR. 52 Calc. 508.— IND. 


PART IV. SECT. 2, SUB-SECT. 3. 
sf. Administration of churity  be- 
coming werecasingly arduous dd? dis- 
couraging.J—It is uot a legitimate 
ground for the application of the 
doctrine of cy wrés merely that the 
administration of a charity has become 
fnereasingly arduous & discouraging 
in its repults.—/te GLASGOW DOMESTIC 
TRAINING SCHOOL, [1923] S. C. $92.— 


Cases 1457a—2137. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


cy-prées, & there was a resulting trust for Ju. J. Ch. 109; 130 L. T. 309; 407. L. RB. 3; 
testator & those claiming under him of the 68 Sol. Jo. 59. 


surplus moncys.—Re STANFORD, CAMBRIDGE Annotation :—Retd. Re Monk, Giffen rv. Wedd, [1927] 2 Ch. 
UNIVERSITY v. A.-G., [1924] 1 Ch. 73; 93 © 197. 


Part V.-—Trust Property after Trust created. 


1480. Add. Annotation :—As to (2) Refd. Under- under his trust deed & give a receipt for the 
wood v. Bank of Liverpool, Underwood v. purchase-money without resorting to his 
Barclays Bank, [1924] 1 K. LB. 7765. life tenant powers under sect. 29 of the above 


1495. Add. Annoiation: —Mentd. IJarper v. Act at all; (2) in any case the proceeds of 
Hicdges, [1923] 2 K. B. 314. sale would remain revenue «& would not 
1508. Add. Annotation :—N.F. Nicholson v. Eng- become capital money arising under the Act ; 
land, [1026] 2 K. B. 93. (3) aoge Hee (1) had ue ee pea 
: me ooTH & SOUTHEND-ON-SEA ESTATES CO.’s 
1511. Add. Annotations :—As lo (2) Consd. Toates CONTRACT, [1927 | 1 Ch. 579 : 96 1. J. Ch. 
1. aie [1926] re sae 30. Generally, Refd. 972- 43 T. TL. R. 334: sub nom. BooTrn v 
‘ ‘omrs v. Soc. for Relief of Widows « | ru rareaicane aa ee Se te ee na 
Orphans of Medical Men, IR, Comps. v a an ee ee ae 
edical Charitable Soc. for West Riding of Oe ees 
Yorkshire (1926), 136 1 U0. “ mor bab. Add. Annotation :—As to (2) Consd. Re 
=e eee ive Z 
1516. Add. Annotation: —Mentd. WLarper_ v. niga - rea ues Villiers v. A.-G., 
Hedges, [1923] 2 K. B. 314. e space 
1519. .ldd. Annotation :- Mentd. Houghton +, 1549. Add. Annotations :—.1s to (1) Consd. IL. R 
Nothard, Lowe & Wills (1927), 44 T. LL. BR. 76 Comrs v. Glasgow Musical Festival gy 
1532a.- - Settled Land Act, 1925 (c. 18), ss. 29, | (1926). 11 Tax Cas 154. As to (2) Refd. 
94.) The trust deed of a charity placed the Child \ ae pee Villiers v. A.-G., ae 
entire management & control of its property, | 1 Ch. 38 oe Booth “ Sout hend-on- a 
which, whether land or invest ments, was all Mstates Co.'s Contract, [1927] 1 Ch. 579. 
revenue, in the hands of a sole trustee, in 1670. Add. Annotation :—Generally, Refd. Sun 
whom it was vested with full power to sell Permanent Benefit Bldg. Soc. v. Western 
& give receipts for the purchase-noney :- - Suburban & Harrow Road Permanent Bldg. 
Held: (1) the trustee could sell the Jand Soc. (1921), 91 Js. J. Ch. 74. 


Part Vil.—Trustees. 


1870a. Powers of sale Settled Land Act, 1925 Tax Special Comrs., 2a p. Rank's Trustecs 
(c. 18), ss. 29, 94.) Re Boorn & SoOUTHIEND- (1922), 127 1. T. 651. 
ON-SEA Hsrates Co.’s Contracr, No. 1532a, 1935. Add. Annotalion :— Mentd. BR. v. Income 
ante, Tax Special Comrs., Ex p. Rank’s Trustees 
1934. Add. Annolation :—Mentd. R. v. Income (1922), 127 L. T. Gol. 


Part 1X.—vJurisdiction over Charities. 


1998. Add. Annotation :—Refd. Re King, Kerr v. Not exempt—Gift of land to mixed charity at 
Bradley, [1923] 1 Ch. 243. date of determination of question by com- 


2015. Add. Annotation :—Refd. BR. v. All Souls missioner—Not mixed charity at time of 
College, Oxford (1681), Skin. 13. donation.]—In order that a donation or be- 
2041. Add. Annotation: — Mentd. Harper wv Gee Seek wit We prowson an 
: 23 K.B 314 ? P - 1853 Act, 8s. 62, exempting from the juris- 
Hedges, [1923] 2 K. B. 314. diction or use of the Chaty Comrs. 7 
tila. 8. PL ke p. BULLAR (1857), 28 1. T. 0. S. donation or bequest made to a ‘ mixe 
260; 21 i. P. Jo. Sf. ee | charity ’’—4.c. a ciate) cova signet cag 
Seeing : 2 by voluntary subscriptions & partly by 
gaaaet rs Tagg as Mentd. Salter vv. Lask | Laat from pa dowment—it must. be ps 
aa er oa donation or bequest to a charity whic 
2131. Add. Armotation -—Mentd._ 1. Income already, at the date of xift, a mixed charity. 
an ay aa D- It is not sufficient to bring the donation or 
2135. Add. A er 4 M id. TE A bequest within the exemption for the charity 
Tax 4 ay c 1On “~s eee eee to become a mixed charity between the date 
(1922) per | Tosi vx p. Rank's Trustees of or & oe eee by the ct. of the 
seeders Mein’ Oke question of exemption. 
2137. For the existing paragraph substitute the | Land within the registered area was con- 


following paragraph :— | 
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veyed to a charity which at the time, although 


Vol. VIII.-—Charities. Cases 2137—2576. 


possessed of other income-bearing land, was of the land without their consent.—He CHILD 
not also maintained by any voluntary sub- VILLIERS’ APPLICATION, VILLIERS v. A.-G., 
scriptions. After the application for regis- | [1922] 1 Ch. 394; O11, J. Ch. 473; 126 
tration & pending the determination of the lL. T. 555; 38 T. L. R. 291; 66 Sol. Jo. 266, 
question of exemption by the ct., voluntary | C. A. 


subscriptions were received & the charity 4nnotation :—Apld. Re Shakespeare Memorial Trust, Lytton 
became a mixed charity :—Held: the land v. A.-G, [1923] 2 Ch. 393. 
not having been given to a charity which at 


the date of gift was a mixed charity, was not 2146a. Land purchased out of donation— 





exempt from the jurisdiction or control of Donation before first annual subscription.|— 
the Charity Comrs., & a restriction must be Re SUAKESPEARE MEMORIAL ‘CRUST, LYTTON 
entered on the register against a disposition (HAKL) v. A -G., No. T3a, ante. 


Part X.—Practice. 


2224. Add. Annotalion :-—Refd. Key v. Bastin, 2503. Add. Annotation: —Mentd. BR. rv. Income 


[1925] 1 K. 13. 650. Tax Special Comrs., ’r p. Rank’s Trustees 


2252. Add. Annotation :—Refd. Key v. Bastin, (1922), 127 L. TP. 651. 


[1925] 1 K. B. 650. 


2283. Add. Annotation: Refd. Re Monk, Giffen 2537. tdd. tanolation : ~Refd. Re Monk, Giffen 


ve. Wedd, [1927] 2 Ch. 197. we. Wedd, [1927] 2 Ch. 197, 


2456. Add. Annolution :-—-Mentd. Consctt Indus- 


trial & Provident Soc. v. Consett Iron Co. 2576. .1dd. tunotation :— Refd. Re Monk, Giffen 
[1922] 2 Ch. 135. v. Wedd, [1927] 2 Ch. 197, 


2381 


Cases 1—94. ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


CHOSES IN ACTION. 


Part |.—In General. 


1. Add. Annotation :—Mentd. Lamb v. Wright, 25. Add. Annotations :—Apld. New York Life 
{1924} 1 K. B. 857. Insce. v. Public Trustee, [1924] 2 Ch. 101; 
18. Add. Annotations :—Distd. Baker v. Archer- Richardson v. Richardson, [1927] P. 228. 


Shee, [1927] A. C. 844. Refd. New York Insce. : —_ 
». Public Trustee, [1924] 2 Ch. 101; Brassard 27- Add. Annotations :—Ae to (1) Consd. Favorke 


. : v. Steinkopff, [1922] 1 Ch. 174. As to (2) 
Cone Le Go eae BN 6 Refd. Favorke v. Steinkopff, [1922] 1 Ch. 174. 

Tax Cas. 593. 27a. Assignment executed abroad—Of debt payable 

19. After this case add ‘‘ Patent.]—Sce PATENTS.”’ in England.J]—Where an assignment of a debt 
20. Add. Annotations: —-Dbtd. Republica de due from an_ English debtor & payable on 
Guatemala v. Nunez, [1927] 1 K. B. 669. demand in England is made in a foreign 
Refd. New York Life Insce. v. Public Trustee, country between two citizens of that country 
[1924] 1 Ch. 15. domiciled there & subject to its laws but is 

21. Add. Citations :—Favurkr v. STEINKOPFF, invalid by the law of that country, it is not 
[1922] 1 Ch. 174; sub nom. Ite STEINKOPFF, to be held valid in this country merely 
FAVoRKE v. STEINKOPFF, 91 L. J. Ch. 165; because it is in accordance with the require- 

126 L. T. 597. : ments of English law.—REPURBLICA DE 

23. Add. Annolations :—Refd. New York Life GUATEMALA v. NUNEZ, [1927] 1 K. B. 669 ; 


96 L. J. K. B. 4413; 146 L. T. 743; 43 


Insce. v. Public Trustee (1924), 93 L. J. Ch. T. L. BR. 187: 71 Sol. Jo. 35. U. A. 


449; Republica de Guatemala v. Nunez, 


(1027) 1 1K. B. 669. | Annotation :-—Refd. Richardson ve. Richardson, [1927] P. 228. 
24. Add. Annotations : —Consd. Republica de After this case for ** Assignments executed 
Guatemala v. Nunez, [1927] 1 K. B. 669. abroad.|—See Nos. 459-462, 504, 505, post,” 
Refd. New York Life Insce. v. Public Trustee read ‘‘ .|--See, also, Nos. 459-462, 504, 





(1924), 93 L. J. Ch. 449. 505.”’ 


Part Il—Assignment in General. 
29. Add. Annotation :— Refd. Public Trustce v. | 40. Add. Annotation :—Refd. National Provincial 
Elder, [1926] Ch. 776. | & Union Bank of England v. Lindsell (1921), 


33. Add. Annotation :— Mentd. Venn v. Tedesco, 91L. J. K. B. 196. 
[1926] 2 K. B. 227. 


Part IIl_—-What may be Assigned. 


63. Add. Annotation :-—Refd. Ne Bower-Williams, 84. Add. Annotation :—Refd. Norwich Union Fire 


ke p. Trustee, [1927] 1 Ch. 441. Insce. Soc. v. Colonial Mutual Fire Insce., 
63. Add. Annolation :---As to (1) Refd. Re Wait, [1922] 2 K. B. 461. 

[1927] 1 Ch. G06. 86. Add. Annotation :—Refd. Rye v. Purcell, [1926] 
67. Add. Annotation :--Consd. Bank of Liverpool 1k. B. 


& Martins v. Holland (1926), 43 'T. L. R. 29, 98+ Add. Annotation «Hott. Paes & Motor 
78. Add. Annotations :—Refd. Performing Right 98, 4dd. Annotation :—Mentd. Marsden v. Heyes, 
Soc. v. London Theatre of Varieties, (1924) Kdward, [1927] 2 K. B. 1. 


A.C. 1 > Re Wait, [1927] 1 Ch. 606. | 94. Add. Annotation :-—Consd. Re Lloyd’s Furni- 


82. Add. Annotation :—Refd. Gray wv. Spyer, ture Palace, Evans v. Lioyd’s Furniture 
[1922] 2 Oh. 22. Palace, [1925] Ch. 853. 
PART I. SECT. 1, SUB-SECT. 2. PART Ill. SECT. 4. PART III. SECT. 5. 
961i. Claimt pensation—D 100 i. Promise t oceeds 
d. Add “ revad. 17 O. R. 574.” to lands-— Assignable. By ‘ereotion of litigation—Compromise Of Outl heifect 


s. Add “‘ revad. in part 4 A. R. 267.’ @ public work, a dam, the Crown of agreement.}—Where there was an 
expropriated the right to flood the assignment of part of the fruits of 
land of V., who subsequently sold the NUtigation :—Held: even if they were 
property to H., with the right to to be regarded as non-oxisting property 

PART III. SECT. 3. recover compensation from the wn: atthe date of the agreement, the agrec- 

—Held: it was not an assignment of ment attached upon the money being 

sa. To construct tramway across litigious rights, & H. was entitled to paid.—VaTsavaya VENKATA JAGAPATI 

Gc anior 8 land — Assig: %]—Mc- recover compeusation.— R. v HYE  PoosaPaTl VENKATAPATI (1924), 
ONALD ¥. PEDDLE, (1923) N. Z. L. R. id ae Pe L. R. 173; 21 Exch. C. L. R. 52 Ind. App. 1.—IND, 


987.—N.Z. 
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114. Add. Annotation : 
[1927] 1 Ch. 606. 

118. Add. Annotations :—Refd. Re Dent, Ex p. 

meee as aaa _ rode Performing 

ig Cc. v. ndon eatre of Varieties, 
[1924] A. O. 1. . eres 

119. Add. Annotation :—Refd. Re Berchtold 

Berchtold v. Capron, [1923] 1 Ch. 192. : 


Add. Annotations :—Consd. Smith v. Smith. 
er: 191; Walls v. Legge, [1923] 2 


As to (1) Refd. Re Wait, 


124. 


Add. Annotations :—Consd. Smith v. Smith, 
[1923] P. 191. Refd. Campbell v. Campbell, 
[1922] P. 187. 

Add, Annotation :— Refd. Capron v. Capron, 
{[1927] P. 2 © 

Add. Annotation :- Refd. Capron v. Capron, 
[1927] P. 243. 

Add. Annotation ; —Refd. Capron 
[1927] BP. 243. 

Add. Annotation: ~ Mentd. 
Taylor, [1927] 1 K. B. 637. 


125. 


153. 
154. 
160. Capron, 


186. Putsman +t. 


Part 1V.—What amounts to an Assignment. 


193. 
200. 


Add. Annotation :— As to (2) Apld. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 

Add. Annotation :—Consd. Bank of J] iverpool 
& Martins v. Holland (1926), 43 T. 1. R. 29. 


Add. Annotation :—Refd. Bank of Liverpool 
& Martins v. Holland (1926), 43 T. L. R. 29. 


204a. Amount recoverable by assignee limited.]— 
Deft. owed £285 to W.,. who owed monvy to 
pltf. bank, & W. assigned to the bank the 
debt owed to him by deft. The assignment, 
which was in writing, provided that ‘ the 
amount recoverable under these presents 
shall not at any time exceed £150.”’ Due 
notice of the assignment was given to deft. 
In an action upon the assignment :-—eld: 
(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for the 
assignor, & it was a good legal assignment ; 
(2) even if it was an assignment of part only 
of the debt it would still be a good equitable 
assignment, & pltfs. were entitled to recover. 
—BANK OF LIVERPOOL & MARTINS, I/TD. v. 
HOLLAND (1926), 43 T. L. KR. 29; 32 Com. 
Cas. 56. 

Add. Annotations :—As to (1) Refd. National 
Provincial & Union Bank of England v. 
Lindsell, [1922] 1 K. B. 21. As to (3) Consd. 
Performing Right Soc. v. London Theatre of 
Varieties, [1924] A. C. 1. 

Add. Annotation :—As to (1) Refd. Palmer v. 
v. Carey, [1926] A. C. 703. 

.|—Order to pay money out of a 
particular fund gives the party a specific 
lien thereon.—SMiITH v. HVERETT (1792), 4 
Bro. C. C. 643; 29 E.R. 780, 


Annotations :— Refd. Crowfoot v. Gurney (1832), 9 Bing. 372; 
Best v. Aryles (1831), 2 Cr. & M. 394. 


202. 


205. 


211. 





214a. 


PART HUI. SECT. 14. 





sf. Non-negotiable promissory notes. } 205 x. 
—Promissory notes drawn in such form th 
that they are non-negotiable, can be the 
assigned in the rame manner as an . Pie 64 ; 


ordinary chose in action.—MERCHANTS 
BANK OF CANADA 0. GREENLEES, [1923] 
2 WwW. W. R. $31.—C. e 


PART IV. SECT. 2, SUB-SECT. 1.—A. 





: ; ID. I i. 
Hasan price between builder & CG.) BYR 471.— CAN. 


dad party.}-—GRANT v. TRAVI, [1 
Ra 2 WwW. W. Rf. 50 


PART IV. SECT. 2, SUB-SECT. 1.— 
B. (b). 





221a. Part of debt.)—BANK OF LIVERPOOL & 
ManrTINS, LTn. v. HOLLAND, No. 204a, ante. 


236. Add. Annotation :—Apprvd. Ke Swinburne, 
Sutton v. Featherley (1025), 70 Sol. Jo. 64. 


237. Add. Annotations :—Mentd. The Tervaete 
(1922), 128 L. T. 176; Dulff Development Co. 
vy. Kelantan Government, [1923] 1 Ch. 385. 

250a. Directions to pay proceeds of cargo to 
creditor.|/--An order by A. to B., directing 
the latter to pay over to C., a creditor of 
A., the proceeds of a cargo consigned by A. to 
B., creates no lien in favour of C.-  LROLLAND 
& TIUMBLE’S ASSIGNEES v. - -— (1815), 1 
Stark. 1483; U7) E.R. 4273 sub nom. 
Iikywoon v. WarRING, 4 Camp. 2915 sub 
nom, Ke Woumis, Le p. Wieywoop, 2 Rose, 
$55, N. VP. 

atnnotations: Consd. Frith vo. Forbes (1562), 31 ob. J. Ch. 

793. Refd. Giles ¢. Grover (1832), 9 Bing. 125 ; Malcoln 
vy. Seott (18413), 3 Hare, 39. 

258. Add. Annotation : —Refd. National Provincial 
& Union Bank of Iéngland v. Lindsell (1921), 
91 L. J. K. B. 196. 

258a. Agreement to pay proceeds into lender’s 
bank—-Advances for purchase of goods.]— 
By «a written agreement made in 1917 a 
trader was to purchase goods from time to 
time & resp. was to advance money to pay 
for them ; the trader was to sell the goods & 
to pay the proceeds to the credit of resp. at 
his bank; resp., after deducting the amount 
which he had advanced & one-third of the 
gross profits, was to pay the remaining two- 
thirds to the trader. In 1921 the tradcr 
became bkpt., & applt. was appointed 
assignee in the bkpcy. At the time of the 
bkpcy. a large sum advanced under the 
agreement had not been repaid, & the trader 
had in his hands goods purchared under the 
agreement, & the proceeds of other goods so 


MATTHEWS SAKET METAL & KOOFING 
. Lip., fr p. MARTIN [1924] 1 


contract L. Rt. 761: 65 U. Le R. 262: 4 


Buildin 


24) 

yn PART IV. SECT. 2, SUB-SECT. 2.—A 
246 iv. J—Held: the 

order set out in the judgiuent, in the 

circumstances, was uw good equitable 

assigninent of moneys due from the 


9 
3 








a: rr pny bgt tz ys lla a of sum board ef a drainuge dat rict tp Sperscn 
in hands of garnishee—Order giving who had a contract with 1t.—STIRLIN 
PART IV. SECT. 1, SUB-SECT. 2. effect to verbal assignment. }—CLARKE COLLIFRIER: Lib. ». JONES, [1924] 4 


sk. General rule.j~-An assignment is 
to be regarded as absolute, although it 
appears an its face that it is only for 
the purpose of securing & debt lesser in 
amount, 560 long aa it does not purport 
to be by way of charge only.—Re 
BLAND & MouuN (1913), 25 O. W. R. 
419; 30 23 L. R. 100; 5 Of. W.N. 

t Y 


2.— 


522.—CAN 


BROTHERS, LTD. v. GOODIN & PEDER- 
BON, (1922] 3 W. 
D. L. R. 792.—CAN 

223 i. Assigning money due or to 
become due—Under contract. 
objection to an equitable assignment 
of a claim against a third person that 


the work upon which tke claim is 
based has yet to be performed.—He | 3 W 


D. L. i. 1305 ; 3 W. WwW. i. 955.—-CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—B. 

2561. Directions to agent to sell & pay 
proceeds unto bank—Principal paying 
for goods by cheques drawn againat 
proceeds. |J—KIDpD v. HARDEN, MCCON- 
NAL Uv. HARDEN, (1924) 4 D. L. Lt. 516 - 
< . W. R. 293.—-CAN. 


W. KK. 504; 68 


It isn no 
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Cases 258a— 485. 


purchased. Resp. claimed a charge on the 
above assets in respect of the advances not 
repaid :—Held: as the agreement did not, 
either contractually or otherwise, create any 
right of the lender in either the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed.—PALMER v. CAREY, [1926] A. C. 


274a. S. P. BRADLEY v. 


ENGLISH AND IXMPIRE Digest SUPPLEMENT. 


274. Add. Annotation :—Refd. Re Wait, [1927] 


1 Ch. 606. 





(1744), Ridg. temp. 


H.194; 27 EB. R. 801, L. C. 
807. Add. Citations :—[1922] 1 K. B. 21; 91 
L. J. K. B. 196; 126 L. T. 319; [1921] 


703; 95 J J. P. C. 146; 
[1926] B. & C. hk. 51, P. C 


269. Add. Annolation :—Refd. Re City Life Assce. 


(1025), 42 'T. L. R. 45. 


135 L. T. 


237 ; 


B. & C. R. 209. 
Add. Annotation :—Refd. 


Re North Walcs 


Produce & Supply Soc., [1922] 2 Ch. 340. 


Part V.—Notice of Assignment. 


See, now, Tuiw of Property Act, 1925 (c. 20), 


85. 136, 137. 
313. 


911. J. K. B. 196. 


358. Add. Annotation 


855. 
417. 
Act, 1925 (c. 20), s. 137.” 


: — Gencrally, 
Creagh v. Cox & Ford (1923), 92 L. J. K. B. 


After this case add “ See, now, Law of Property 


440. Add. Annotation :—Refd. Knight v. Knight, 


[1925] Ch. 835. 


Add. Annotation : --Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 


Mentd. Mc- 


460. Add. Annolation: 
mala v. Nunez, [1927] 1 


461. Add. Annolation :—Consd. 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


463. Add. Annotation :— Refd. Campbell v. Pollak, 





Refd. Republica de Guate- 
K. B. 669. 


Republica de 


[1927] A. C. 782. 


Part VIl—Effect of Assignment. 


475. 


PART IV. SECT. 2, SUB-SECT. 2.-— C. 


oO. Add ** reved., [1921] 1 W. W. R. 
$39.’ 


PART IV. SECT. 2, SUB-SECT. 3. 


sn. Lodging notes as collateral 
security.J—A document providing that 
certain notes “ are lodged with the 
bank as a) general c: continuing 
collateral sceurity for the due payment 
of all advances made or to be made to 
me by the bank " :—Held: not a 
proper assignment; there is a dis- 
tinction between lodging a document 
as collutoral security & an assignment. 
—MERCHANTS BANK OF CANADA. 90. 
cane INLEKA, [1923] 2 W. W. RR, 931.— 

st Jndorsement of lien note.j— icid * 
to constitute a good equitable assign 
mont thereof.—CANADIAN BANK OF 
COMMERCE vt. LA HRASH, [1918] 1 
WwW. W. RR. 6: 39 DD. L. R. $98; 10 
Sark. L. t. 405.—CAN. 


PART IV. SECT. 8. 


280 i. yeaa for communication 
fo d& assent oy assignee— 7’0  con- 
stitute assignment.J—A lotter arsigning 
moneys must be shown to have been 
cominunicated to the assignee before 
it will be held to constitute an oquit- 
able assignment. —— STaRrR Co. OF 
CANADA, LTb. wv. MERRILL, [1922] 
aa W. 2K. 926; 70 D. L. R. $657.— 


IV. SECT. 6. 


(1925) 2D. L. R. 610; (1925) iw. w 
ht. 1104; ; 19 Sask. LL I. 337.— CAN. 

sa. AAssiynmnent of Hoe agreement — 
Whether consideration anount due under 
lien.J~-A . WILLIAMS MacHINERY 
.0., LTD. v. MOORE, [1926] 4 D. L. BR. 
563.—CAN., 


Add. Annotation :—As to (1) Refd. Re Bern- | 
stein, Barnett v. Bernstein (1924), 69 Sol. Jo. 


| 


| 485. Add. Annotations :—Refd. Cheshire County 
Council v. Hopley (1923), 180 L. T. 123; 
The Koursk, [1924] P. 140; Venn v. Tedesco, 


[1926] 2 K. B. 227. 


PART V. SECT. 1, SUB-SECT. 1. 


311 i. Assignment —As security Of 
debts.| OKELL ‘areca & Co. 
DichHON (1902), 9 B.C. R. 151.— CAN. 


PART V. SECT. 8, SUB-SECT. 1. 


sk. T'o guarantor—wNotice not given 
to debtor.J—DONALD v. JUKES, [1921] 
2 W. W. R. 208; 66D. L. R. 692; 60 
S. C. Rh. 652.—OAN. 


PART V. SECT. 8, SUB-SECT. 3. 


mm. Of debtor. }-—Notice to the solr. of 
debtor that the claim against the latter 
waa to be paid to a third party is notice 
to debtor himsolf that such claim had 
been assignued.—ST. Jonn & QUEBEC 
Ry. Co. we. BANK OF BRITISH NORTH 
AMERICA & HispBaRD Co. (1921), 67 

.L. ht. 650; 628. C. R. 346.—CAN. 


PART V. SECT. 5. 


b i. That alleged assignee had 
possession of noles.}——Although debtors 
mmay have known that notes were 
in the possession of a bank, the alleged 
assignee :—Held : this was insufficient, 
being a far different thing from having 
notice of the assignment, & there was 
no duty in debtors to inquire of the 
bank.—-MERCHANTS BANK OF CANADA 
v. i aa [1923} 2 W. W. R. 931. 





PART V. SECT. 9, SUB-SECT. 1.— 
A. (a) i. 
Add “ Jtevsd. 47 S.C. R. 313; 10 
D. L. R. 2 32; 23 W. In R. 445. 


p i. -)— The aprsignee of an 
equitable interest in personal estate 
without notice of an oxisting earlier 
assignment will gain on pene simply 
by the act of gi e person 
who has the lega ‘dominion over the 
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fund before notice is given by an 
assignee oarlier in point of time.— 


GORDON v. GORDON, (1924) 2 D. lL. R. 
74; 1W. W. R. 903; 18 Sask. L. R. 
187.—CAN. 


PART V. SECT. 9, SUB-SECT. 1.— 

sp. Assignments of money payable 
under commission certificates—Certift 
cates nol assiynable— Order for payment 


given to first assunee—Cerlificates 
Morors “ACCEPTANCE CORPN., [1924] 
can . . KR. 1297; 3 W. W. RR. 694.— 
AN. 


PART VI. SECT. 2, SUB-SECT. 2. 

476 1i. Moncey due under 
agreement for sale—RPowe to cancel 
agreement.J—Where @ vendor of land 
under ugrcement for sale assigns the 
moneys due under the agreement for 
sale & notice of the assignment, 
equitable or legal, is given to debtor, 
it is not open to the vendor & 
debtor to cancel the agreement with- 
out the concurrence of the assignec.— 
UNION rig as OF CANADA ©. DUTCZA 
[1924] 3 L. R. 457; 2 W. we Re 
eet aN 


PART VI. SECT. 3, SUB-SECT. 1.—-A. 


see **revsd. in part, 4 A. KR. 

ei. Of lien. J—Pitf., assignee of 
three several claims of workmen who 
had Liens undor Woodinen’s Lien Act, 
commenced an action in his own name 
without serving any notice of tho 
assigninent upon debtor :—Held : pltf. 
could bring an action in his own namic 
without giving the notice referred to 
in Jud. Act, s. 19 OS ae t. 
N. 8. —CAN. 











504. 


509. 


592. 


598. 


601. 
604. 


605. 


Add. Annotation :—Refd. Republica 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


Add. Annotation :—Refd. Performing Right | 


Part VIIl.—Assignment subject to Equities. 


Add. Annotation :—As to (2) Refd. Lawrence 
v. Hayes, [1927] 2 K. B. 111. 


Add. Annotations :—Mentd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369; Re Pink, 
Elvin v. Nightingale (1926), 70 Sol. Jo. 1090. 


Add. Annotation :—Refd. Re City Life Assce. 
(1925), 42 T. L. RR. 45. 

Add. Annotation: -Refd. Lawrence v. Hayes, 
[1927] 2 kK. B. 111. 


Add. Annotation :-—As to (2) Refd. Lawrence 
v. Hayes, (1927) 2 K. 1B. 11. 


607a. For breach of warranty by assignor —Against 


613. Add. Annotation :—Consd. Macedo v. Stroud, 


634. For ‘‘ Held: 


PART VI. SKCT. 5, SUB-SECT. 2. 
650 iii. 


claim for instalments due under assigned 
agreement---Judgment obtained for damages 
for breach of warranty.]—-The owner of a 


de 


\ 


| 
| 
| 


Vol. ViII.—Choses in Action. 


519. Add. Annotation :—Refd. Allen v. 


Cases 504 —634. 


Soc. v. London Theatre of Varieties, [1922] 
2 K. B. 433. 


Royal 
Bank of Canada (1925), 41 T. TL. R. 625. 


business sold it to deft. on terms of payment: 
by instalments, & then assigned the benefit, 
of the agreement to plif. Before notice of 
assignment was given to deft., the latter 
obtained judgment. against the assignor for 
damages for breach of warranty on the 
above sale. Tn an action by plitf.. as assignec, 
against deft. for payment of instalments due 
under the assigned agreement, deft. claimed 
to set off the amount of the judgment. Pitt. 
contended that deft.’s rmght to damages in 
respect of the breach of warrant y had merged 
In the Judgment, & that. the latter could not 
be set off against his claim :— /eld: the set - 
off was valid.- LAWRENCE v. TAYies, [1927] 
2K. BIEL: 9865. 0. KR. OB. 658 5° 137 1.1. 
HO; O10. Po. lids 48 RL. RR. 878, DLC. 


Part VIIl—Voluntary Assignments. 


[1922] 2 A. C. 330. 





EK-SHEPHERD 1. 





(1) as it was the intention of , 


a bank as a general & continuing —_ 
security tor the due payment of all 


the settlor,’’ etc., read ‘‘ Held: (1) as it was 
not the intention of the settlor,”’ etc. 


Add. Annotation :—-As to (3) Consd. Macedo 
v. Stroud, [1922)2 A.C. 330. 


Nokice of 


covenant by 
- Whether 


assynce bound | 


| 
. TON, [1924] 1 D. L. R. 723; 1 | advances made, or to be made, must McBRIDE &. ONTARIO JOCKEY CLUB, 
ay DE CAN, = ' bo taken by the assignee subject to Lap. (1926) 1 oD. Le Ro tlds Os 
550 iv. —-— }—McPurenson rv, BBY equitios existing between the O.L. 20 97. -CAN, 


original 


partics.—-MERCHANTS BANK 


LEFS (ANDREW), LTp., [1926] N. Z. 
L. R. 523.—N.Z. 


sb. Payment fo assignee— Money 
due under agreement for sale—Corenant 
by assignor to convey on payment.j— 
Where a vendor has covenanted in writ- 
ing with an assignee to convey tho land 
to the purchaser on payment of the full 
amount of the purchase-money, the 
purchascr is protected as to title & 
may safely make his payments to the 
assignee; & the assignee can sue on 
the purchaser’s covenant to pay con- 
tained in the agreemcnt.—UNION BANK 
OF CANADA wv. Durczak, [1924] 3 
D. L. R. 457; 2 W. W. RR. 864.—CAN., 


PART VII. SECT. 1. 


565 iin. -_--Even assuming a 
proper assignment, notes lodged with 





OF CANADA v. GREENLKES, [1923] 2 
W. W. KR. 931.—CAN. 


565 iv. Effect of express con- 
tract.) —— Notwithstanding Choses 
Action Act, It S.38., 1920 (c. > 7” 
debtor can contract. with his creditor, 
for good consideration, that he will not 
avail himsclf of his right to set up 
against the creditor’s assignee any 
equity existing between the creditor & 
himself. Jf the contract which in- 
cludes the clause not to set up the 
equitics against an assignee war 
induced by fraud, such clause falls 
with the contract, except where debtor 
is estopped as against the assignee 
from setting up the fraud.— HAMILTON 
y» RAILTON, [1925) 3 I. L. Le. 1090; 
11925] 3 W. W. R. 1363 revsg. (1925) 
2W. W. RR. 195.—CAN,. 





P°.RT VII. SECT. 2, SUB-SECT. 1. 

ti. -}— ROYAL BANK OF CANADA 
v1. GUSTAFHON, [1924] 1 W. WR o4t; 
33 B.C. R. 379.--CAN. 





PART VII. SECT. 2, SUB-SECT. 4. 
604 ii. Add “‘rersd. in put, 25 
A hw. 179."” 
604 iv. —-.]) -ROYAL BANK 
OF CANADA U. GUSTAFSON, [1924] 1 
W.W.K. 5445 33 33. C. RR. 379.—CAN. 





PART IX 


q- Under Assyynmment of Book 
Debts Act, TV2ZS (ce. 29).J— he RAPPORT, 
]TKNISON ¥. UNION BANK OF CANADA, 
(1925) 3D. I. RR. 10583 67 O. Ln OR. 
374; 5 ©. B. R. 811.—CAN, 





Cases 1'7—105. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 


Part Ill——Constitution and Internal Arrangements. 








17. Add. Annotation :—Consd. Morgan v. Driscoll In 1915 H. granted a lease of premises to the 
(1922), 38 T. L. R. 251. club which was carried on there. In 1918 
20. Add. Annotation :—As to (1) Consd. Morgan atic aeete ge Sages hice 
v. Driscoll (1922), 38 T. L. R. 251. members was charged, ek Jan. 1. 
21a. Notice of general meeting —Who entitled to.| 1919, an entrance fee of five guineas was 
Plitfs. were the captain & the secretary of the imposed. From 1917 to Mar. 25, 1919, a 
women’s section of a golf club, of which deft. notice stating that the club would be carried 
co. were the proprictors. At an extra- on permanently was exhibited by H. On 
ordinary general meeting of the members a Mar. 11, 1919, H., without notice to the 
resolution was passed deleting from the rules executive committee, issued a writ for arrears 
of the club a provision for the election of a of rent, & on recovering summary judgment 
women’s committee to manage the affairs closed the club. The co. then passed a 
of the women’s section. No woman member resolution for voluntary winding up & a 
of the club received notice of that meeting, liquidator was appointed. A., who was a 
as none of the women members held any member of the club, claimed to frove as 
shares inthe co. In an action for a declara- creditor for general damages & a proportion 
tion that the resolution was invalid :— Held: of her subscription for 1919, B., another 
under the rules women members were not member, claimed gencral darmnages, the return 
full members & were not entitled to receive of her entrance fee & the proportion of her 
notices of general meetings, & the action subscription for the current year :—Held: 
failed. -CoLe vo. MERTON PARK (WIMBLE- A. & B. were entitled to prove, not only for 
DON) GoLr CLUB, Lop. (1927), 48 T. Le. RR. the proportion of their subscriptions of which 
400, they had lost the benefit. for the current year, 
88. Add. Annotations :—Consd. Amalgamated but also in respect of damages for the loss 
Soc. of Carpenters, Cabinet Makers & of the amenities of the club, & in the case of 
Joincrs v. Braithwaite, General Union of B. to a return of the entrance fee; & the 
Operative Carpenters & Joiners v. Ashley, | damages should be assessed in the case of A. 
[1922] 2 A. @. 440. Refd. A.-G. v. Swan, at £7, which included the proportion of her 
[1922] 1 K. B. 682. subscription for 1919, & in the case of B. at 
; £14, which also included the entrance fee & 
39. Add. Annotation :—As to (1) Refd. A.-G. v- proportion of her subscription.—Re Curzon 
Swan, [1022] 1 K. B. 682. | SYNDICATE, Lrp. (1920), 149 L. T. Jo. 232. 
53a. Claim by member for proportion of—On | 54. For ‘‘ Entrance fee payable by instalments ”’ 
winding up of club.]—A limited co. was regis- | read ‘*‘ Entrance fee—Payable by instal- 
tered with the object of carrying on a pro- | ments.’’ 


prietary club, & by the articles _H. was 
appointed governing director for life & the 
management of the club was vested in her. 





Claim by member for return of—On 
winding up of club.]— Re CURZON SYNDICATE, 
Lrp., No. 53a, ante. 


Part Vil.—Debentures. 


105. Add. Citalions :—[1922] 1 Ch. 51; 91 L. J. Ch. 98; 126 L. T. 225. 


PART IU. 


so. Validity of ruler.j—Where the 
righta or privileogos of members of a 
club are not. in any way allected, nor 
the property of the club in any way 
injured, the ct. has no jurisdiction to 
consider the legal validity of the rules 
of the olub, nor to grant an injunction 
against the commission of acta meroly 
criminal or meroly illegal.—WatTT v. 
PEAOLAUGHIAN: (1923) 1 I. R. 112.— 


12ti. ~—- Majority of members acting 
tllegally—Injunction.J—BRYLINBE!] wv. 
INKOL (1924), 55 O. L. HK. 369.—CAN. 


PART III. SECT. 1, SUB-SECT. 2. 


fi. oy for unani- 
mous vote or consent of all membera. }— 
BRYLINSK1 0. INKOL (1924), 55 O. L. R. 
869.—CAN. 








f i. -—— -}~—A rule prescribed 
that no future motion to open the 


links for play on Sundays should be 
passed unless by a majority of two- 
thirds of those present & voting :— 
iield: the repeal of the rule did not 
itself require a two-thirds majority.— 
Manes vp AcCLAUGHLIN, (1923) 11. R. 


PART Ill. SECT. 2, SUB-SECT. 2.—A. 


26 i. Power to erpel for infringi 
rulesa.}—Where a club was pecinorek 
Act:— Held: the com- 


under Cos. 

mittee were not in law the directors 

of the co. & had no authority to oxer- 

cise the powers of directors to exclude 
Itf. from membership of the club,— 
ae vo. SYNNOTY, [1925] N. 14.— 


PART II. SECT. 2, SUB-SECT. 3.—E. 


49 ii, -—— -}~—A club incor- 
porated under Incorporated Socteties 
Act, 1908, which acting by its executive 
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committee wrongfully & in breach of 
the club’s rules excludes a member 
from the use of the club’s premises, 
commits a breach of contract & the 
mem ber is entitled to recover damages. 
The members of the committeo, acting 
within the scope of their autbority, 
are not personally liable in tort for 
induci or procuring such breach of 
contract.—HENDERSON wv. Kang & 
PIONEER CLUB, [1924] N. Z L. R. 
1073.—N.Z. 


PART IV. SECT. 1, SUB-SECT. 1. 


70 ii. Money lent to lodge.}— 
Where a person gives credit to an ab- 
stract entity, such as a club or lodge, 
he can look to those who assumed to 
act for it & those who authorised or 
sanctioned that dei 
absence of anything indicating e 
2 W. W. R. 907.—CAN. 





Vol. VIII.—Clubs. Cases 106—148a. 





Part Vil—Duty Payable by Clubs. 


106. Add. Annotation :—As to (8) Refd. A.-G. v. Swan, [1922] 1 K. B. 682. 


Part VIIl—Sale of Intoxicating Liquors in Clubs. 


109. Add. Annotation :— Refd. A.-G. v. S ’ 
(1922) 1 K. B. 682. ies 


110. Add. Annotation :—Consd. Watson v. Cully, 
[1926] 2 K. B. 270. 


111 a. —— Whether in ‘‘ club °»—Temporary 
premises.}—The word “club” as used in 
Licensing Act, 1921 (c. 42), s. 4, means the 
premises of a registered club, & not the assocn. 
of persons who are members of the club. 

Where, on the occasion of a fate, a regis- 
tered club engaged a room adjoining the 
ground on which the féte was to be held, & 
there supplicd intoxicants to members other- 
wise than in the permitted hours :—Held : as 
the room in question was not habitually used 
for the purposes of the club, no offence had 
been committed under the above sect.— 
WATSON v. CULLY, [1926] 2 K. B. 270; 95 
lL. J. K. B. 56543; 135 L. T.28; 9075. P. 119; 
42 T. L. R. 529; 24 L. G. R. 357; 28 Cox, 
C. C. 194, D. C. 


Annotation :-—Refd. Clarke v. Griffiths, Peacock v. Same 
(1926), 95 L. J. K. B. 905. 





Part IX.——Betting and 


186. Add. Annotations :— Refd. Richardson v. Mon 
crieffe (1926), 48 T. L. R. 32; R. v. Berg, | 


—_—_— —— —— Additional unregistered 


premises.|—Applts. were respectively the 
steward & one of the members of a club 
which occupicd, besides its registered pre- 
mises, additional premises which were at a 
considerable distance & which were not 
registered. At these additional premises the 
steward supplied to the other applt. beer, 
which the latter paid for & there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con- 
sumption off the club premises, otherwise 
than on the premises of the club, & against 
the other applt. for unlawfully obtaining the 
liquor, contrary to Licensing (Consolidation) 
Act, 1910 (c. 24), s. 94:—Held: as the 
liquor was not supplied in the registered 
premises of the club it was not supplied ** in 
a club’’ within the above sect., & the con- 
viction must be quashed.—CLARKE  v. 
GRIFFITHS, PEACOCK v. GRIFVITHS, [1927] 1 
K. B. 226; 95 L. J. K. B. 9053 135 L. T. 58 ; 
90 J. P. 151; 42 T. 1. R. 541; 24 71. G4. RR. 
466; 28 Cox, C. C. 240, D. O. 


Gaming in Clubs. 


Britt, Carré & Liumimies (1927), 20 Cr. App. 
Rep. 38. 


Part X.—Dissolution of Clubs. 


148a. Claims by members of proprietary club—For 
damages for loss of club amenities—& for 
proportion of subscriptions—& return of 


PART VII. SECT. 3. 

sd. ht of members to store beer at 
club.}—-Members of a club on pur R. 
chasing beer from a Govt. vendor may CA 
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store it at the club, & the club is entiticd 
to charge a fee for storage & service — 
Rs Rock (1923), 32 B. 


entrance fee.|— Re Curzon SyNpDICATR, Lrb., 
No. 53a, anle. 


si. °° Dustributeng ”’ beer by servant of 
club—Vi hat amounta to.J—h. v. Kock 


C. RK. 67.— (1923), 32 B.C. R. 67.— SAN. 


Cases 6 —'75. 


6. 


426. 15. 
11. Add. Annotations :—Consd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. | 
Crowther & Osborn, [1924] 2 Ch. 33; Refd. 
Parker & Cooper v. Reading, [1926] Ch. 975; 16. 


Part I!.—Domicil, Residence 


26a. 


ENGLISH AND EMPIRE DiGEst SUPPLEMENT. 


COMPANIES. 


Part 1—-Nature, Characteristics, Definitions and 
Classification. 


Add. Annotation :—As to (1) Refd. Deuchar | 
vw. Gas Light & Coke Co., [1924] 2 Ch. | 
| 
| 


Thomas »v. Evans, Jones 17. South-West |! 








Business conducted abroad.|— A 
trading corpn. was registered in Kngland 
under Cos. Acts, but the whole administration 
of the business of the co. was conducted by 
directors domiciled & resident in Holland. 
The register of members was kept at the 
office in) England :—J/leld:) the domicil of 
the co. was not in Holland but in Hngland.— 
BAELZ v. Purnic Trustee, [1926] Ch. 863 ; 
95 L. J. Ch. 4005 185 LA. R. 7685 42 Te 1. RR. 
696; 70 Sol. Jo. 818. 


See 


27. Add. Annotations :—Consd. New York Life 


27a. 


Insce.ev. Public Trustee, [1924] 2 Ch. 101. 
Refd. Swedish Central Ry. v. Thompson, 
[1924] 2 K. BR. 255. 

-]|-——A co. was incorporated by special | 





Lancashire Coal-Owners’ Assocn. (1926), 42 
T. L. R. 401. 

Add. Annotations :—Refd. British Thomson- 
Houston Oo. v. Starling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 38; 
Piichard & Constance v. Amata (1924), 42 
R. P. C. 63. 


Add. Annotation :—Mentd. Rh. tv. 
(1927), 20 Cr. App. Rep. 53. 


Morter 


and Nationality of Companies. 


Act of the Legislature of New York, & had 
its central office & the bulk of its assets in 
New York. The co. had a branch in London 
& in most of the capitals of Europe, the 
branch in Paris being its head office for 
Europe :—Held : acorpn. might have a dual 
residence, & there was evidence that pltfs. 
were resident both in New York & in London 
carrying on business in both places & in both 
places were subject to the jurisdiction of the 
cts.—NEW YORK LIFE INSURANCE CO. v. 
Punnic TRUSTEE, [1924] 2 Ch. 101; 93 
L. J. Ch. 449; 1381 L. T. 438; 40 T. L. Rh. 
430; 68 Sol. Jo. 477, C. A. 


| Annotations :—Refd. Swedish Contral Ry. v Thompson, 
{1924] 2K 
Nunez, (L927) 1 KB. 66. 


B 255. Mentd. Republien de Guatemala +, 


Part I!]—Companies under Companies (Consolidation) 
Act, 1908, and Similar Acts. 


88. Add. Annotation :—As to (6) Apld. Ite City ' 75. 
Equitable Fire Insce., [1925] Ch. 407. 

44. Add. Annotation :—Mentd. Rc City Equitable 
lire Insce. (1924), 40 T. 1. R. 853. 

67. Add. Annotation :— Mentd. Anchor Trust Co. 


69. 


sa. 
Srom members—Conveyance of property 
by originators to company.) 


v. Bell, [1926] Ch. 805. 


Add. Annotation :—Mentd. Anchor Trust Co. 


v. Bell, [1926] Ch. 804. | 


PART 1. SECT. 1. 
Under statute—Eristence apart 


Defts cone 


purpose of holding the land, & trans-  o.. 
ferred the land to if in consideration 
of the allotment to them of the whole 
of its capital stock :--I/fcld : 


For the paragraph ‘“ (9) (WARRINGTON, L.J. 
.-. 1908 Act, s. 82,” substitute :—‘ (9) (LoRD 
SUMNER, LorRD DUNEDIN expressing the 
contrary opinion). an allotment of shares & 
debentures made before filing a statement in 
licu of prospectus as required by 1908 Act, 
s. 82 (1), is not wholly void.’’ 

For the paragraph ‘* (10) (LoRD STERNDALE, 

.R was written,’ substitute :— 


*9 ° e e 


vases Of undertaking by third 
arty—Validityu.}—LLOYD'’s BANK.” 
SE Son, Ltp., [1927] &. C. 


the co. vi l.— 


tracted with pltfs. to sell them all the 
fruit & voget Jhles to be grown on ther 
land during + specified time. The con- 
tract provided that if any Cransfer 
should be made by the grower to any 
corpn., it sho ld be deemed to be made 
subject tothe agroement & the trans- 
sac should be bound by the terms 
thereof. Defts., forthe admitted purpose 
of frecing thomopecly es from the contract, 
incorporated a jomt stock co, for the 


could not be declared to be a trustee 
for the growers & bound by the con- 
tract.— ASSOCIATED GROWERS OF B. C., 
Lrp.& KRELOW VA GROWERS EXCHANGE 


Lrn., (1926) 1D. L. R 1098; 
1 W. W. 


R. $355 36 B.C. RR. $138 


[1926] | ty 
1: 


PART Ii. 


ww. ts to DE vax WUUU 4A LLIGULES UL 
trade & commerce as resident not only 
where its principal place of business is, 


CAN. Bue. wherever A asa place of business. 
—EAMKA t. BORDER CITIES IMPROVR- 
PART I. SECT. 2. MENT Co. (1922), 52 O. L. R. 193 

sb. Companies limited by quarantce-— | CAN. 
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82. 


196. 
225. 


228. 


228a. 


Annotation 


Soc, tv. Motor Manufacturers’, ete, Insee., 
670. 


“‘ (10) Observations of Lorp SUMNER as to 
the practice of the Registrar of Joint Stock 
mv ° ° is in 

- eee ~_ of a 
co. to the date of the application for registra 
tion.’-—JUBILEE COTTON MuuLs, Lt. 
(OFFICIAL RECEIVER & I.AQUIDATOR) ¢. 
LEwIs, [1924] A. C. 958; 93 L. J. Ch. 414; 
40 T. L. R. 621; 68 Sol. Jo. 663; [1925] 
B. & C. R.16; sub nom. Re JUBLLEE COTTON 
MILs, Lrp., 131 L. T. 579, H. L. 


1 ah eee, 


Add. Annotation :—As to (1) Refd. Jubilee 
Cotton Mills Official Receiver & Liquidator v. 
Lewis, [1924] A. C. 958. 


Add. Annotation :—Refd. Harrods v. Harrod 
(1924), 40 T. L. R. 195. 


Add. Annotation :—Consd. Harrods v. Harrod 
(1921), 40 T. I. R. 195. 


Add. Citation :—On appeal, 41 R. P. C. 67, C. A. 
** Harrods ’? — ** R. Harrod.”?|—The ct. 
granted an interlocutory injunction to re- 
Strain deft. co. from carrying on business 
under any name comprising the well-known 
name of pltf!. co. on the ground that defts.’ 
use of the natmne was calculated to lead the 
public erroneously to believe that defts.’ 
business had some connection with pitts.’ 
business.- -[LArnops, rp. v. TLARROD (R.), 
Ip. (1921), 40 T. I. R. 1955 41 RL PL, 
IASC. Ns 
‘~ Expld. Motor & 


Manufacturers’ Traders’ 


(1925) Ch. 


228b. ‘‘ Society of Motor Manufacturers & Traders ”’ 


237. 


238. 


251. Add. Annofution: - Refd. 


porated.}—The 
porated under Cos. Act includes in its 
name the word ‘* Co-operative,”’ con- 


—-‘* Motor Manufacturers’ & Traders’ Mutual 
Insurance Co.’’|—A co., carryuig on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordimary descriptive 
words ‘*‘ Motor Manufacturers & Traders,”’ 
Which had already been adopted as part of 
its name by a society having for its main 


objects the promotion, encouragement — & 
protection of the motor trade generally. 
There was no charge of traud &, in the 


opinion of the ct., no tangible risk of Injury 
to the society's business reputation Ow lng 
to the similarity of the names; the names 
being sufficiently distinguishable & 
co.’s business wholly different from that of 
pltf. society :- Meld: pitt. socicLy was not 
entitled to a monopoly of its descriptive 
words, or to any relief against deft. co. 


-—MoToR MANUFACTURERS’  & TRADERS’ 
SOCIETY wv. Moror MANUFACTURERS & 


TRADERS’ MUTUAL INSURANCE Co., [1925] 
Ch. 675; U4 L. J. Ch. 410; 138 L. T. 330 3 
41T. L. R. 4883 42 RP. , 307, C. A. 

Add. Annotation :-—As to (1) Consd. Motor 
Manufacturers’ & Traders’ Soc. v. Motor 
Manufacturers’ & Traders’ Mutual Insce., 
[1925] Ch. 675. 
Add. Annotations :—Refd. Harrods v. Harrod 
(1924), 40 I. L. R. 195; Motor Manu- 
facturers’ & Traders’ Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce. (1925), 
94 L. J. Ch. 410. 


SECT. 6. 


w wumpuny duly incor- 
fact that a co. ineor- 


| 255 


257. 


| 265. 


266. 


270. 


271. 


272a. 


deft. | 


282. 


| 304. 


Kem ployers’ Liability | 335. 


trary to Co-operative AsKucHs 
1920 (c. 19), 8. 4 (2), does not render it 
an illegal co., since Cos. Act, #. 2%, 
makes a certificate of incorporation 
couclusive evidence 
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that 


Vol. [X.—Companies. Cases 75-335. 


Assce. vt. Sedgwick Collins (1926), 95 L. JI. 
kK. B. 1015. 


v Cornish Mutual Assce. (1924), 41 
70. As to (2) Refd. South Behar 
TI. R. Comrs., [1925] A. OC. 4703 6 
Mentd. Re Debtor (No. 8 of 1926 
135 I. T. 689. 


“Add. Annolation :-— Refd. Greenberg vr. 
operstein, [1926] Ch. 657. 
Add. Annotations :-—Consd. I. It. Comrs. 


Co- 
Vv. 


70. Mentd. Brighton College vv Mar 
[1925] 1 WK. B. Ste. 

ddd. Annotations :— As to (1) Apld. Cornish 
Mutual Assee. vt. 1. R. Comers. [1926] 4. C. 
2Sl. Refd. Greenberg ¢. Cooperstem, [1926] 
Ch. G57; Re United General Commeretal 
Insee, Corpn., (127) 2 Ch ol cts fo (2) Refd. 
Thomas wv. Evans, Jones 7. South-West 
Lancashire Coal-Owners’ Assoen. (1926), 135 
LL. TT. 678. Generally, Mentd. Brighton 
College v. Marriott, [1925] 1 Kk. B. Sore. 
eldd. Annotation: Refd. Greenberg rv. 
operstern, [L926] Ch. 657, 

Add Annotation: Folld. Greenberg or. 
operstern, [1926] Ch. 657. 

e|— An assoen. with four branches 
was formed to obtain subscriptions frome the 
members of each branch & to lend fo nrenibers 
out of the fund so formed money on interest. 
Hach fund, with its accretions ol mterest, 
was divided up  perodically among the 
members ratably at ao pemod of the year 
which diflered in-each branch. The assoen. 
& its branches all consisted of more than 
twenty members. ‘The  assocn. was not 
registered under any Act. Disputes laving 
arisen, a resolution was passed by the mem- 
bers for the dissolution of the assocn., & an 
action was brought by three members suing 
on behalf of all members other than defts. 
against defts., who were the treasurer & 
secretary ol the assoen., Clammiing ecioninistra 
tion of the assets of the assocm, an account 
of the subscriptions recerved by defts. freon 
members A of ther apphleation thereof, 
payment of the amount found due & other 
rehef. The action was resisted on the ground 
that the assocn. was illegal A that no reef 
could therefore be piven: Held: (bt) the 
assocn. was rendered illegal by TD08S Act, 
s 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on it 
business having for its objeet the acquisition 
of gain; (2) the et. was not) debarred trom 
affording relief to the members ashing for 
the return of money paid mto the hands otf 
agents for apphcation tor an Legeeul purpose 
by granting an account.—GREEN BERG if 
COOPERSTELN, [1926] Ch. 657 5° 90 L.. J. Ch. 
466 5 135 1. T. 665. 

Add. Citution : —130 I... T. 450. 

Add. Annotation :—Mentd. Impcrial Tobacco 
Co. of India v. Bonnan, [L924] A.C. 745 


Co- 


(‘o- 








Geode). 
Add. Annotution:- Mentd. Everett v. Griffiths. 
[1924] 1 K. B. O11. 

Add. Annotation :-——Refd. Ite Railways Act, 


wae duly mcorporated —AKBOCTATED 
GROWLERS OF BRITISH COLUMBIA, LTD. tv, 
BRrISH COLUMBIA FRUIT LAND, Lip., 
flgvospb do L. R. 8713 fl925) t WwW. Ww. 
R. 505; 34 B C. RR. 533.—CAN, 


19) 


Act, 


the co. 


Cases 335--666. 


341. 


1921, Re Standard Charges Schedule (1925), 
041. J. K. B. 364. 

Add. Annotations :—As to (1) Consd. Agri- 
cultural Wholesale Soc. v. Biddulph & Dis- 
trict Agricultural Soc., [1925] Ch. 769. Gene- 
rally, Mentd. Lapish v. Braithwaite (1924), 
40 T. L. Rt. 857. 


343. Add. Annotation :— As to (1) Refd. Bank of 


351. 


398. 


406. 


410. 


415. 


417. 
427. 


430. 


431a. 


PART III. SECT. 7, SUB-SECT. 6. 
A. (a). 


358 i. To take up number subseribed 
for.J—VP agreed to purchase shares in a 
co. & subseribed to the memorandum 
of aspocn., but later asked the promoter 
to cancel his * 


N.'T. Butterfield v. Golinsky, [1926] A. C. 733. 


Add. Annotations :-—Apld. Plantations Trust 
v. Bilba (Sumatra) Kubber Lands (1916), 114 
I, T. 676, Mentd. Agricultural Wholesale 
Soc. vt. Biddulph & District Agricultural Soc., 
11925] Ch. 769. 

Add. Annotation: —- Consd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. 


Add. Annotations :—Consd. Kreditbank Cassel 
G om. b. Il. v. Schenkers, [1927] 1 K. B. 826; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 1. T. 413 Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775: Houghton vw. Nothard, 
Lowe & Wills, [1927] 1 Kk. 1B 246. 

Add. Annotations :—Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
(1924) 1 K. B. 7753; Houghton v. Nothard, 
Lowe A Wills, [1927] 1 K B. 2463 Liggett 
(Liverpool) «. Barclays) Bank (1927), 137 
LV. 443 

Add. Annotation: — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 


Add. Annotation :—Mentd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


Add. Annotation :—Refd. Re City Equitable 
Hire Insce. (1924), 40 T. L. RR. 853. 


Add. Annotation :—Mentd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853 


-|—A_ collateral obligation imposed by 
the arts. of assoen. of a co. registered under 
108 Act upon a member of the co., which in 
certam events involves a liability on the 
part of that member to take further shares 
in the co., can be enforced notwithstanding 
that the Habihty of the member to contribute 
in a winding up is limited by the Act under 
which the co. is registered. 

The limitation of liability in respect of 
shares held is distinct from an obligation 
collaterally imposed upon a member in 
certain events to take up further shares 
Which will themselves, when taken up, be 
entitled to a similar limitation of liability. 





moter— WN ot 


requroments.’””  P.’s | Subseribers 


ground 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


There is nothing in such a collateral obliga- 
tion which is ultra vires or repugnant to the 
system of limited liability.—AGRICULTURAL 
WHOLESALE SOCIETY v. BIDDULPH & DISTRICT 
AGRICULTURAL SOCIETY, [1925] Ch. 769; 94 
L. J. Ch. 397; 183 L. T. 274; 41 T. L. R. 
470; 69 Sol. Jo. 557, C. A.; affd. sub nom. 
BipputpH & #£DIStTRicr AGRICULTURAL 
SociETY v. AGRICULTURAL WHOLESALE 
Society, [1927] A. C. 76, H. L. 


432a. ——— Unless arising from wilful neglect or 


432b. 


default.|}—Re Ciry EQUITABLE FIRE INSUR- 
ANCE Co., Lrp., No. 3059a, post. 


Unless arising from wilful or wrongful 
act or default.|—One of the arts. of assocn. 
of a co. provided that ‘‘ The directors & other 
officers shall be indemnified by the co. against 
all costs, losses, & expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen from 
their own respective wilful or wrongful act 
or default ’’ :—Held: the above art. did not 
protect a director from liability for negligence 
resulting in loss to the co.—He CITY OF 
LONDON INSURANCE Co., Jutp. (1925), 41 
T. L. R. 521; 69 Sol. Jo. 591. 





433. Add. Annotation :—As to (1) Consd. Shuttle- 
worth v. Cox (Maidenhead) (1926), 43 
T. L. R. 83. 


437. 


560. 
568. 


| 570. 


635. 
642. 


652. 


660. 


663. 
666. 


—te GeorcE W. GRIFFITHS Co., (1924) 
4D. L. R. 1031.—CAN. 


PART III. SECT. 7, SUB-SECT. 6.—B. 
. Misrepresentation by pro- 
Jor reacission.)}— 
to the memorandum of 


Add. Annotation :—As to (1) Refd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc. (1926), 95 L. J. Ch. 576. 


Add. Annotation :—Mentd. Bisset v. Wilkin- 
son (1926), 42 T. L. lt. 727. 


Add. Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. RK. 378. 


Add. Annotation :—Mentd. India Rubber 
Gutta Percha & Telegraph Works v. County 
Golf Co. (1925), 42 R. P. C. 225. 
Corpn. (1925), 42 T. L. R. 107. 

Add. Annotations :—Mentd. Kdwards v. Porter 
(1924), 41 T. L. R. 57; Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

Add. Arnotation :--Mentd. Kisscet v. Wilkin- 
son (1926), 42 T. L. R. 727. 

Add. Annotations :—Mentd. Edwards v. Porter 
(1924), 41 T. L. R. 57; Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

Add. Annotation :—Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. It. 91. 
Add. Annotation :—Mentd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


Poole 


offering the public shares in a co. for 
sale is a ‘* prospectus ’’ under sect. 2 
(14) of Indian Cos. Act (VII. of 1913). 

MATHA NATH SANYAL vt. ALI 
KomaR Dutt (1924), I. L. R. 52 Cala. 
440.—IND. 


HAMCE Was hever entered in the register 
of mombers :--dleld :) BP. owas liable, — 
Re J. HW. CHANDLER & Co., LID, (1926), 
Loi. KR. 48 All, 580,—IND., 


PART HII. SECT. 7, SUB SECT. 6.— 
A. (6c). 


395 i. By transfer.) — An_ original 
subscriber of a co. can withdraw his 
sttbseription & transfer his share at the 
fret mocting of provisional directors, 
& where a majority of original incor- 
porators are present & vote at the 
moeting such withdrawal doos not in- 
validate anything done at the meeting. 


arsocn ofa co, cannot repudiate shares 
for which they have subscribed cither 
on the ground that they were induced 
to join the co. by fraud or misrepre- 
sentation, or on the ground that the 
truth of the precedent representations 
made by the promoters of the co. was 
a condition of the contract: the truco 
remedy of the persons so defrauded is 
to sue for damages the persone ‘co 
defrauding them.—PETROTITR & CHAL- 
LENGE EATERS, LTD. wv. BODLEY, 
{1924] N. Zz. L. R. 102.—N.Z. 


PART III. SECT. 8, SUB-SECT. 1. 
li. —— ——.}—An advertisement 
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PART III. SECT. 8, SUB-SECT. 3.-— 
D. (c). 


sm. Under Criminal Code, 8s. 414.}— 
The above sect. relates to the issuing 
of a written prospectus, statement or 
account by a director with the inten- 
tion of deceiving shareholders of a co., 
or of inducing some other person to 
entrust or advance property to the 
Cor; & where deft. obtained subscrip- 
tions for stock of a co., of which he 
was a promoter, upon false eral stato- 
ments :—Held: a conviction under 
that sect. was not justified.—R. 9. 
RS UEREON (1924), 55 Q. I. R. §86.— 


703. Add. Annotation :.--Refd. Aylott v. West | 
Ham Corpn., [1927] 1 Ch. 30. 
788. Add. Annotation :—Refd. The Saxicava, 


[1924] P. 131. 


\ 


814. Add. Annotation :—As to (1) Refd. Jacobs v. : 


Batavia & General Plantations Trust, [1924] 
2 Ch. 829. 


814a. Profit sharing deposit notes redeemable in 
four years—-Company bound to redeem.|— 
Pitf., in reliance upon a prospectus issued in 
Sept., 1920, by deft. co., hereinafter called 
‘“‘the Trust,’’ applied for & had allotted to 
him subject to the terms of the prospectus 
four £100 73 per cent. profit sharing deposit 
notes of the Trust. It was stuted in the 
prospectus that the notes would be paid olf 
at 105 per cent. by four annual drawings, &, 
under the heading ‘ Karlier payments,’’ that 
the Trust retained the right to pay off at 
105 per cent. all or any of the outstanding 
notes at any time on giving three months’ 
previous notice in writing, but that in the 
event of the sale of the Trusts’ R. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 
the prospectus by the ct. was not confined 
to a sale under a certain option of purchase 
referred to later in the prospectus, but 
included a sale to anybody whomsoever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem all the notes 
then outstanding, & the holders would be 
given an option of being then paid off in 
cash at 105 per cent. or of retaining their 
notes till the date of drawing. LKEach of the 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided 
that the Trust would, as & when the principal 
sum of £190 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf. the sum of £105, & was expressed to 
be subject to & with the benefit. of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp- 
tion of the notes by drawings & the option 
retained by the Trust to pay off the notes on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event of the sale of 
the Trust’s R. B. estates. The option to 
purchase referred to in the prospectus having 
lapsed & the Trust having contracted to sell 
the R. B. estates without having given notice 
to pitf. that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
& the Trust having repudiated their liability 
to perform their promise contained in the 
prospectus, pltf. brought an action to have 
the said liability of the Trust established & 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes :—Held : 
pitf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract was contained in two written 
instruments, namely, the deposit notes & 
the prospectus, the terms of which the ct. 


| 


——— ee =: 


-_-—_— 
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could reconcile by construing the promise 
in the prospectus as if it were inserted in the 
note as a proviso to come into operation, if 
& when the R. B. estates were sold, or (2) that 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, & that, as the 
terms of that promise & an animus contra- 
hendi on the part of pltf. & the Trust had 
been clearly proved, the test laid down by 
LORD MOULTON in Heilbut, Symons & Co. 
v. Buckleton (see No. 1565) was satisfied.- 
JACOBS v. BATAVIA & GENERAL PLANTATIONS 
Trust, [1924] 2 Ch. 329; 93 L. J. Ch. 520; 
181 L. T. 617; 40 T. L. R. 6163 68 Sol. Jo. 
630, C. A. 


Add. Annotations :—Consd. Re Burton, | 1927] 
2Ch. 182. Refd. Jubilee Cotton Mills Official 
eed & Liquidator v. Lewis, [1924] A. C. 
Jd. 

Add. Annotations :—As to (6b) Consd. Ather- 
ton v. British Insulated & Lelsby Cables, 
[1925] 1 K. B. 421. Generally, Refd. ~~ — 
v. Read (1924), 181 L. T. 629. 


uldd. Annotation - - Mentd. Eastwood & Holt 
v. Studer (1926), 31 Com. Cas. BSL. 


wldd. Annotation: Mentd. Gilbert ¢. Galbert 
& Bougher (1927), 96 0. 0. PL 187, 


Company in voluntary liquidation.] 
—A reduction, reorganisation & increase of 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
& all further proceedings in a voluntary 
winding up stayed.— Jie WALTERS (STIPHEN) 
& Sons, Lrp. (1026), 70 Sol. Jo. 953. 

2015. Add. Annotation :—Refd. Re North Pole 
Ice Co. & Reduced, [1924] W. N. 13]. 

1017. Add. Annotations :—Refd. Ne Dampney & Re- 
duced (1924), 68 Sol. Jo. 718; Jte North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 


1018. Add. Annotations :—Mentd. Jte Dampney 


818. 


820. 


825. 


827. 


839a. 








& Reduced (1924), 68 Sol. Jo. 718; Ste 
North Pole Ice Co. & Teduced, [1924] 
W.N. 131. 


1019a. Passing of special resolution—«& confirma- 
tion by court.}|—(1) The proper form of 
minute in petitions for reduction of capital is 
not as set. out in te Salinas of Mexico, 
[1919] W. N. 311, but should state that the 
capital has been reduced ‘“‘ by a special 
resolution confirmed by an order of the High 
Ct. of Justice.”” (2) With regard to the 
form of notice of registration , ursuant to 
1908 Act, s. 51 (8), it is a sullicient com- 
pliance with the statute to give such notice 
in the short form approved in Ite Oceana 
Development Co. (1912), 56 Sol. Jo. 537, which 
removed the objection to the length of the 
minute.—He NORTH PuoLE IcE Co., Lip. & 
REDUCED, [1924] W. N. 131. 

Annotation :—As to (1) Expld. Ite Dampney & Reduced 

(1924), 68 Sol. Jo. 718. 

1019b. -]—Where a petition for reduc- 
tion of capital does not involve & is not 
followed by any sub-division, consolidation 








PART II]. SECT. 10, SUB-SECT. 3.—G. (d) i. 
967 i. Who are creditors— Persons entitled to unclaimed dividends.}—ARIZONA COPPER CO., PETITIONERS, [1926] 8. C, 


PART III. SECT. 10, SUB-SECT. 3.-——G. (e). 
st. Function of court—What court must consider.]—Re MILLS (E. W.),LLTD., [1925] N. Z. L. R. 227.—N.Z. 
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315.—SCOT. 


Cases 1019b -1589a. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


or reorganisation of share capital, the old 1265. Add. Annotation :—Refd. Spencer v. Ash- 














form of minute used in cases of simple worth Partington (1925), 94 L. J. K. B. 447. 
reduction is correct, & it is not necessary to 1411a. Where further investigation required.) 
state that the capital has been reduced by —On an application under 1908 Act, s. 32, 
virtue of a special resolution, & with the | by summons or motion, for the rectification 
sanction of an order of the High Ct. of | of the register, if there is some question in 
eee a eee & Co.,LTD. & dispute requiring investigation the practice 
(1924), 68 Sol. Jo. 718. is for the judge not to make an order for 
1029. Add. Annolaution:—Refd. Re Darwen & rectification but to make an order dismissing 
Pearce, Associated Paper Mills v. Barnes the summons on motion & leaving it open 
(1926), 95 L. J. Ch. 487. to appct. to bring an action.—Re GREATER 
1036. Add Annotation :—Refd. Re North Pole Ice | BriTaAIN Propucts DEVELOPMENT CORPN., 
Co. & Reduced, [1924] W. N. 131. Lrp. (1924), 40 T. L. It. 488, D. C. 
1036a. J—fRe NortrnH Porte Ice Co., | 1435. Add. Annotation: Mentd. Baker v. Archer- 
Lrp., & REDUCED, No. 1019a, ante. | Shee, [1927] A. Cost. 
1080a. —-— Company in voluntary liquidation.J— 1446. Add. Annotation: —Mentd. Re Neville, 
Ite WAurisks (Stepnun) & Sons, Lirp., No. | Neville v. First Garden City, [1925] Ch. 44. 
$39a, ante. 1448a. Conversion of preference shares into 
1102. .fdd. Annolation: Refd. Parker & Cooper ordinary shares—Whether alteration in status 


re Reading & James (1926), 96 TL. 2. Ch. 22. 
1107. Add. Annotation :—Mentd. Re City Equit- 


of shareholders.|—Where preference share- 
holders had the right to give six months’ 


able Tire Insce. (1924), 40 JT’. L. R. $53. notice converting their shares into ordinary 
1108. Add. Annotation :—Apld. Ie City Equitable shares, & some of them gave such notice less 
Fire Inace., [1925] Ch. 407. than six months before the co. went into 
1114. Add. Annotation :—Mentd. Stapley v. Read voluntary Hhquidation :—Held: such notice 


was valid A cfleetual to convert their pre- 


2 ; de f ie e « . ° 
(1924), 13 J. T. 620 ference shares into ordinary shares, & did 


1124. Add. Annotations :-—Consd. I. R. Comrs. v. not create an alteration of their status after 
Doncaster (1924), 93 1. J. K. B. 338 3 hte the commencement of the windmg up within 
Bpeir, Holt v. Speir, (1924) 1 Ch. 350; 1. BR. 1908 Act, 6.205. Rc BLAINA ConmEny Co., 
Comrs. v. Fisher’s Iexors., [1926] A. C. 395. Lv). (1926), 7) Sol. Jo. 1014. 


Folld. 1. 2. Comm. tv. Wright (1026), 95 4479. Add. Annotation :—Refd. Leeds Industrial 


L. J. K. BL. 952; dte Taylor, Waters v. Taylor, m : aoe ; S 
[1926] Ch. 923.’ Refd. 1. R. Comrs. v. Burrell, Oe operative Hoe et sae D028) date eok 
[1924] 2 K. B. 52; Re Railways Act, 1921, 1480. Add. Annotation :—Generally, Refd. Hum- 


Ke Standard Charges Schedule (1925), 94 phrey & Denman v. Kavanagh (1920), 41 


ere ee 1565. Add. Arnotation :—Mentd, Jacobs v. Batavi 
1205. Add. Annotalion: Distd. Pailin v. Northern : - Annotation :—MNlenta. Jacods v. alavia 
Employers’ Mutual Indemnity Co., [1925] 2 & General Plantations Trust, [1924] 2 Ch. 329. 
Ix. 3. 73. 1589a. —— Statement by agent—That application 
1220. Add. Annolalion: Dbtd. Shuttleworth vr. purely formal.]—K., acting as agent of pltf. 
Cox (Maidenhead) (1926), 43 T. LL. R. 83. co., represented to deft. that the co. owned 


valuable rights over certain mines in China, & 
deft. agreed to go to China & investigate & 
make a report upon the properties, & he 
signed an application form tor 2,000 £1 


1226. Add. Annotation: -Asto (2) Expld. Agricul- 
tural Wholesale Soc. v. Biddulph & district 
Agricultural Soc., [1925] Ch. 769. 


1226a. eee. — AGRICULTURAL WHOLEDALI, shares upon a@ representation by It. that the 
Sociury v. Bippubtrit & = Distrier Aaiu- application was purely formal, & dett. paid 
CULTURAL Society, No. 43la, ante. £250 on allotment upon a representation by 
1230. Add. Annolation: Refd. Biddulph & Dis- EK. that the payment was for an option on 
trict Agricultural Soc. v. Agricultural Whole- 250 shares to be bought by deit., if he so 
sale Soc. (1026), 05 1. J. Ch. 576. desired, on his return from China. The 
PART HI. SECT. 17, SUB-SECT. 1. stipulation had nothing to do with ; oF SOULH ABRIGA, Lib @ MALLINICR, 
A. (a). his becoming # shareholder > & failure | [IV27) App. 1. 202 S. AF. 
be 1 Meld persons, who, of the co, to commence building did not 
intendime to became shareholders ina @RUtle A. to rescind his contract.— | PART HL men SF laa 1.— 


proposed co. had signed A sented a Ke Fe a aE HE oe Lrp. (1921), ; 
*Seubscribers  amreanent. were not 55 UO. L. R. 199.- CAN, sa Representation must have induced 


contracdl | - MaARiIME UNIIFD FARMFRS 

















Shi reholders Re BEUP BIRD CORPN , f i. ~J—A. relied, as 
Lat RISE, ON | entitling hum to rescission, upon the eet eas ig : 
Q.1 Riso CAN. hon-fuliiimont ‘of f condition thate, 2D L. Re 877, 32.N. Be 1 42.—CAN, 
PART III. eeu hi SUB-SECT. 1.— PART Ill. oer we SUB-SECT. 1.— 
- (O) 1 btituted A. a shareholder an pracsenti ‘ss eae 
a i. —— —-—.]-— Where the {:s the condition should ne: treated | 1568 ii. -}—Deft., director 


evidence was not conclusive :— Held: merely as a collateral obligation on the Of 4 ¢o., without putting his signature 
in tho circumstances A.’s agrovmont — partot the co.—Re NATIONALS rapvium, , 6° any written document, made 
for omployment stood by itself, & his | Lip. (1921), 55 O. L. R. 199.—CAN, "| fraudulent musrepresentations as to 
status ae ore niet \ Hie was | ee Pet aoe one eo ne. 
established by what he had done & | PART III, SECT. 17, 5 a, piti. was inauced to apply « pay for 
omitted to do, was not atlected —Re ge ea ade aie one sar = t E. | shates :—Held - Lord ‘tenterden’s Act 
ries cg reer aw Co, (1924), 56 | snrares.}—MCDONALD a WW AAR, ad po enn caver wg ae sap rages 
UO. L. RK. 33.—CAN. ry TPQS * AKT, “ was entitled to recover from deft. the 

Lrp., (1924) N. Z. L. I, 201.—N.Z. amount paid for the shares.—D1aMANTI 














© i. Balance to be puid on com- eee : 
mencement of undertaking by company.) PART II. SECT. 1”, SUB-SECT. 1.— vw. MARILLLI, [1923] N. Z. L. R. 663.— 
—A. added on the foot of an applica- G. (a). aes hy oe 
Be Hie sieges the wore : a abe re 1553 vi Pee NERAeces Wee {. Read now ‘** 1588 i.’’ 
Bor on is given on the understanding es Fie «NE t. ‘ . Read now 
hat 1 am to be called upon for the HOsIMRY MIL, LTD.. {192513 1. 1. R. : i588 iii }—PETROTITE 
balance of the money when building ‘-"’> 57 U. L. R. 22d.--CAN. & CH ALLENGE HE ATERS LTD. v 
oporations commence "’:—Held: this 1553 vii. 9 -- .J—PATHESCorE Uniow~ | BODNLEY, No. 400 i., ante.—N.Z. ; 
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1654a. 


shares were allotted to deft. at a meeting at 
which EF. was in the chair, but no notice of 
the allotment was sent to deft. Deft. went ' 
to China & pltf. co. alleged that he returned | 
to England without obtaining any informa- 
tion. Deft..on the other hand, alleged that 
E.’s representations were false & that the 
mining rights were valueless. In an action 
in which pltf. co. in liquidation claimed , 
(inter alia) £1,750 for unpaid calls on the 
shares, the trial judge held that as deft. 
intended only to tuke an option on the shares 
& had never contracted to take them the | 
action failed :—Held: although HK. was an 
agent of plitf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed by deft. 
the latter cowd not be treated as having 
agreed to take the shares, & the decision of 
the trial judge must be aflirmed.— HUMPHREY 
&% DENMAN, Lrp. (IN JTaAQUIDATION) vt. 
IKAVANAGH (1925), 41 T. L. RR. 378, C. A. 
What amounts to. In Jan. 1920. 
Keo apphed. on oa form supphed to hint by 
\.. dor 100 shares in aco. about to be formed 
On Apr Pio VY. purported to transter to NK. 
100 shares, but the transfer didi not specs 
the denoting numbers of the shares com- 
prised therem. At aadmeeting of the directors 
held on Apr. PG. a resolution was) passed 
purportime to allot all the shares of the co. 
Atothat> date the co. dad mot assued oa 
prospectus or filed a statement m trea thereat, 
On Apr. 20, the statement im heu of prospectus | 
was filed. At a meeting of the directors 
held om Aga. OO, the tramster frome Ve to ik. 
canie before the board. A a resolution was | 


1746. Add. Annotation : 
1794. 


1814a. 


1817. Add. 


Vol. [X¥.—Companies. Cases 1589a—18?1. 


that a share certificate should be forwarded 
to K. Subsequently K. was registered a 
member of the co. The certificate, dated 
May 26. was sent to, & was accepted by, Ih. 
On June Sa bonus, declared at the meeting 
of Apr. 80, was paid to, & was accepted by, 
KK.  K.. as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar. 24, 1021. Subsequently the 
eo. went into hquidation, & K.. on whose 
shares there was a liability of 10s. per share, 
then demed bemg a shareholder, contending 
that the allotment of shares to Y. was void 
under T9O8 Nets s. S22 Meld: (1) although 
the allotment to Y. was void. K. was a member 
of the co. at the commencement of the winding 
up. there having been no agreement bet ween 
him A the co. until Apr. 380. when the co. was 
legally inoa position to allot) shares; (2) m 
any event. in view of hus subsequent conduct. 
he was estopped from denying that he was a 
member of the co Re BURTON (cd AMES) & 
Sons. lLivp., [927] 2 Ch. 32: 9G La. bd. Ch. 
197: IST LP. O68: TE Sol. Jo. fod. 

Refd. Re City Mquitable 
Fire Insce., [1925] Ch. 407. 

-ldd. fanotution: Apld. Kreditbank Cassel 
(i,m. be Tee. Schenhkers, [L927] DI. B. S26. 
‘* Initial share issue ’’— Meaning.]—Gas 
MeEtrEX Co., Lrp. v. DIAPHRAGM & GENERAL 
LEATHER Co., Lrp. (1925), 41 TP. a KR. 342. 
Annotation: -Generally, Reta. Bid- 
dulph & District Agricultural Soc. vo. Agricul- 
tural Wholesale Soc. (1926), 05 LL. J. Ch. 576. 








1821. Add. Annotation :-—As to (1) Consd. Agri- 


cultural Wholesale Soc. v. Biddulph & Dis- 


passed approving the transfer A 


PART Ill. SECT. te SUB-SECT. 1. — 
). 


Fi. -  ~.) =TrtustTs & GUARANTEE 
Co. t SMITH, [1024] 2 7. 1, Re 21d, 
St Oo L Ro J4t, 4. BB. rn. I0.— 
CAN. 

r ii. } -2de NATIONAY STADIUM, 


Lip, (924), 65-0 lL, RL 199.—CAN. 


PART III. SECT. 17, SUB-SECT. 2.—- 
B. (a). 

fi. - —.J— Where ao contract to 
purchase shares Wan ¢cntered mto by 
one of two partners of a trading firm, 
Without authority express or implied, 
& owing to a elerical error the firm 
was not entered on the register of 
menbers & the name of the other 
partner alone was entered -—llcld : 
the latter was never under any lability 
to the co. & could not be made a 
contributory —- MASECAR t. MCKENZIE 
& Sow, (1925) 2D. L. Re. 12423 2 
WLW R. 521. - CAN, 


PART III. SECT. 17, SUB-SECT. 3. A. 


f{i.-— - | Notment as the aecept- 
anee by a co. of an offer to take shares 
- IVPERISn Bask oF CANADA of 


Dennis, (1926) 5°7) ER 26s, 58 
OL. R20, rarygoaug, (E925), 5 DP La 
tres, 57 OL R205) 6 CAN, 


PART III. SECT. ne SUB-SECT. 3.— 
. ta). 

16541. .{llatmenwt before slatommont on 
lew of grosywetua filed» Hell > ine 
effective to charge persons who head 
signed a “ subseribers’ agreement.” - 
Re Bivens Coren. Lrp., (1926) 
2D. KR. inf; ISO) E.R 86 —CAN, 

sd Appleoation before 
with Sale of Shares Act— Allotment after 
compliance with Act )—Before aco. had 
obtained the certificate required by 
Suaie of Shares Act, & before its agent 


for the sale of shares had been licensed ' 


compliance | 


directing | 


thereunder, an agent thereof obtamed 
apn appheation for shares. The shares 
were allotted after the certifiente & 
heence were issued, & the shareholder 
pajd several sums on the notes given 
for the shares & appointed proxies at 
different times to vote The sharc- 
holder did not hnow until after a wind- 
mng-op order had been made that the 
Act had not been comphed with at 
the time of his applieation — Jidd + he 
was not entitled to have his mame re- 
moved from the list of contrbutories. 
Re GREAT NORTH INSURANCE Co, 
PAINTER’S CASE, (1925) 2 In I. RR. 
T7is5 [1925] 1 W. W. OR. 3419, 21 
Alta od, Re. S863) revsy., [I925] 1 
WoW. To2- CAN, 


PART III. SECT. 17, SUB-SECT. 3.— 
D. (a). 

6f£. Allotment on terms other than 
those in application.s—Where an allot- 
vent of shares was made on terms 
differing substantially from those con- 
tained in the application :—//cld : us 
the allottee so far from accepting the 
wllotment aa repudiated it, he 
eould not be held lable on the ground 
that the shares were duly allotted to 
him.—WiirrLE vo Henury, [1924] 
App. 1). 135.—-S. AF. 


sg. Allotment fraud on comyzuny-- 


Company not bound to repudrate.j— Re , 


trict Agricultural Soc., [1925] Ch. 769. 


of Shares .felo WON We. U9 Ce TT) I 

AHotment vor. Q not merely vor- 
able, A where a purchaser of shares has 
hot done anv thing trom whieh an agree 
ment to keep A pay for them ean be 
Hophed, he can even atfer a wanding- 
up order, repudiate the purehaso & 
SuUceeSssSfully rest berg placed on the 
list of contributoties, where he only 
boeame aware, after the wanding-up 
order, that the above Aet was not 
complied wath Re NOTE Ws tere 
Trost Co, Jée MeAsSntinne eo NORRIE 
Wi sinen Trets)e Co, [bozopud da mR. 
Hie, JINeapu Cook fiz CAN, 


PART III. SECT. 18, SUB-SECT. 3. C. 


f 4. ft An atlottee — - 
Meld. oontatled to rely upon the 
certifleates showing the stock given 
him to be fully peado up, whether on 
fuetat was actually pasd for oor not. 
Re SUPPiite, Ltbbp, CAN ADLAN CREDIT 
MEN sh Pret ASsOCN ot CALDWELE, 
{1926} PD dL. Re. svb, os NLS. OR 
399 CAN, 


PART III. SECT. 20, SUB-SECT. 1.— A. 


li. Tsaue for future servicers to be 
rendered J— Detts. procured the meor- 
poration of pitf., co, & made an agree- 
ment with the origina) darectors, who 





evince : Toni , ” were merely the nominees of deft, 
Tyee ae ee ap wT heay ee that, as consideration for services 
D lL it 1204: 5a. B. Rn. 286: alfa 'owhich they promised to perform, defts. 
(1924) 2 ) I. lt. 1055 =s 4 ‘om B rn. should reecive practically the whole of 


615.— CAN. 
PART III. op 17, SUB-SECT. 3.-- 


1737 1. Reerint by allottee immaterial 
~ Postiag auffirent.J— HOwRON v, CROW 
(ONT.), [1925] 1D. L. R. 495.— CAN. 


PART III. SECT. 17, SUB-SECT. 3.—G. 


g i. -—- Non-compliance with Sale 3 
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| the common shares of the capital stock 


of pitf. co. as fully paid shares :— 
Wield: the transaction wus ultra vires 
of pit co — TORONTO FINANCE CORPN, 
& Cook 1 BANKING SERVICE CORPN., 
[19e86) Dn. R.38063 59 OT. Re. 278. 

CAN. 

lai. - -) 0 AUDETORIUM, 
Li uspun, (1926) 4 DL. R 
O. 1. 1. 496. —CAN, 


LTbp. vv. 
976: O9 


Cases 1851—2389. 


1851. Add. Annotation :—Mentd. Druce v. Rail- 
way Clearing House (1925), 133 L. T. 614. 


1923. Add. Annotation :—Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 

1964. Add. Annotation :—Mentd. R. v. Lancashire 
JJ., Ex p. Tyrer, [1925] 1 K. B. 200. 


2026. After this case add the following new sub- 
section :— 


SUB-SECT. 3a.—UNpDER COMPANIES (CONSOLIDA- 
TION) AoT, 1908, s. 88. 


See case infra. 


2060. Add. Arnolalion :-—Refd. Kreditbank Cassel 
G.m. b. IT. v. Schenkers, [1926] 2 K. B. 450. 

2070. Add. Annotation :—Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2070a. -]—Where the owner of shares in a 
co. sells them there arises out of the contract 
of sale an implied promise by the purchascr 
to indemnify his vendor against all calls that 
may be made upon him in respect of the 
shares at any future datc, whether made 
while the purchaser remains entitled to the 
shares or after he has parted with them to a 
sub-purchaser ; & it} makes no difference in 
that respect that the transfer which the 
vendor delivers to the purchascr in completion 
of his contract is executed in blank.— 
SPENCER v. ASHWORTH PARTINGTON & Co., 
[1925] 1K. B. 589; 94 L. J. K. B. 447; 132 

. L. 'T. 753, O. A. 

2072. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2087a. Sale by transferee to sub-purchaser.|— 
SPENCER v. ASHWORTH PARTINGTON & Co., 
No. 2070a, anie. 

2100. Add. Annotation: —As to (1) Consd. Ite 
Darwen & Pearce, Associated Paper Mills v. 
Barnes (1926), 95 L. J. Ch. 487. 

2169. Add. Annotation :—Mentd. Ic City Equit- 
able Fire Insce., [1925] Ch. 407. 

2174. Add. Annotation : —Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. 1. 83. 

2178. Add. Annatation:—Mentd. Hall v. Tr. RK. 
Comrs. (1926), 1455 L. PT. 750. 

2179. Add. Annotalion :—As to (1) Refd. Bank of 





| 
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2217. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 


2228. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 


2834. Add. Annotation : —Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2343a. -}—SPENCER v. ASHWORTH PARTING- 
TON & Co., No. 2070a, ante. 


2344. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 


2344a. As between transferee & other share- 
holders.|—The holders of shares, bought in 
open market, although they may have been 
fraudulently issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may be their rights 
& remedies against the directors.—--He 
MEXICAN & SovuTH AMERICAN CO., GfRISE- 
WooD & SMITHS CASE, DE PAsSS's CASE (1859), 
Ge T5442 281.5. Ch. 769 5 38 1. T. 
O.S. $22: 5 Jur. N.S. 11913 7 W. RR. 681 ; 
45 KH. R. 211, L. JS. 

-Innotations. -Consd. Ftc Athenwum Life Assee. Soc., 
Chintuoch’s Cuse (1460), John. Thd5  J@ Phoenix Lite 
Assee., Itt p. Hatton (1862), 3b 1. J. Ch 340, te Dis- 
coverers Finance Corp, {1908)1 Cho til Refd. &e Royal 
British Bank, Maixer’s Case (1859), 4 Jve Go & J. 5753 
Re Meyican & South American Co., Costello's Cause (1560), 
2 De G FL & FT. 3802, Re Kowair Mwyn Mining Co., 
Alexander's Case (L861), 8 EL. T. $83: Re Cousals Lasce. 
Assocn., Benhani's Case (1665), 11 dur Ne. om. Sod 7 dee 
National & Provincial Marine Lisee.. Aap. Parker (1867), 
2C¢h. App 685: @e South, Knight, Weston’s Case (1868), 
ja. R. 6 dq. 2355) Spackman vr. Kvans (1868), 19 L. T. 
151; 2 Asiatic Banking Co. Ae op. Collum (1869), 21 
LT. 360: Ae Bank of Hindustan, China & Japan, Arp. 
Kint rea (1869), 5 Ch. App. 96, Re Consols Tnsce. Assoen 

: 227 se (ESTO) E.R. 10 Hq. 4793 Rew. oO 
Knight, Battie’s Cuse (£870) 39 LE. J. Ch. 391 
Kuropean Buok, Masters’ Case (1871), 7 Ch. App 292 50 are 
Gaeat Wheal Busy Mining Co., Kang’s Case (1870), 40 
L. J. Ch. 861, Reo. Lambourn Valloy Ry. (1883), 22 
Q. B.D. 86850 Fe Diseoverers Finance Corpn , Lindlar's 
Case, [19LO) 1 Ch 312. 

2389. For the paragraph in the original volume 

substitute the following paragraph :— 


-—-— Board equally divided.|— Under an art. 
equivalent to Table A, art. 22, the extrix. of 
a deceased member of a co. had the right to 
be registered as a member, subject to the 
directors’ absolute discretionary right to 
decline such registration. At a board meet- 
ing of the two directors to consider the 
extrix.’s 








N.'T. Butterfleld v. Golinsky, [1926] A. C. 733. 


pj. dasuc of sharcs as bonua.|- lield - 

eo. agrecing to issue twenty-one 
. shares & seven cammon 
shares both fully paid, on receipt of 
only the par valuo of the twenty-one 
preferred shares, was muking an agree- 
nent to issue shares at oa discount, 
Vhich was ultra vcires & could not be 
nforeed. AUDICORIUW, Lp. ev. LOUMS- 


| 


EN, [E926) 9 DLL. R976, 69 OL. RR. | 
CAN 


PART III. SECT. 20, SUB-SECT. 2.— 
C. (b) fi. 


1856 i. Jssuc to director—For services 
rendered—On resolidion of sharcholders 
— Application of surplus aasets.}— 
Where there was a surplus available 
for distribution by way of dividend 

aoe “ "* 1, & it was open to 
the sharoholders if unanimous to deal 
with it as they might think fit :— 
Weld: uo creditor could object, & 
every sSharcholder would neccessarily 
bo estopped by his own conduct.— 
Re DORENWENDS, LTp., [1924] 3 
DL. R118; 65 O. L. R. 413.—CAN, 


sk. Filing of contract—Time for 
filing—Eatension of time.}—Whero the 


_——ew 


failure to comply with 1908 Act,s. d8, 
was due to inadvertence & when the 
{rregularity was discovered the con- 
tract was reduced to writing but 
more than three years after the proper 
date for filing, & the co. presented a 
petition for extension of time :—Held : 
merely to grant relief from the pre- 
scribed penalty would bo an Insufficient 
ramnadar & the time for filing was 


VALOUULUL"T10 ANUENSUN W DUNG, 
Torm 1109418 © 999 ROOT. 


PART Ili. SECT. 21, SUB-SECT. 2. 


2053 i. ALust state amount of cali—d 
time d> place of pares k PIONELR 
ALBALI Works, Trp. ro AMIRUDDIN 

: 7 8 ~  qidZop, 1. dn Gi. 
YW BOM. €DL. AN 
PART III. SECT. 23 SUB-SECT. 1. 

g i. --— .fgreement binding—Cam- 
pany entitled to refuse to register 
transfer. |\—-ONTARTO JOCKEY CLUB, 
LTp. ¢. McBripk, [1927] A. C. 16; 
39 1. T, jot, b. C, CAN. 

PART III, SECT. 23, 
+ (a) 

Gile ut jou 
take up sharcs.]—h_ Dieu Sued Stee 
Re Burrisuy PETROLEUMS, LTD. (B.U.), 
{1925} 1 W. W. R. 236.—CAN. 
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me ne ne, 


application for registration, 


| 


SUB-SECT. 2.— | 


one 
PART III. ae 23, SUB-SECT. 3.— 


2331 ii. —-— - ———.] —- ABDUL VAHAD, 
ETC. t. HaSANALLI ATIBNAT, 77" 
(1925), 1. Iu. R. 50 Bom. 229.—Lww. 


PART III. SECT. 23, SUB-SECT. 4. 


2344 i. Juter se. Transfer subject to 
understanding as to asscts of ¢ 
Transferee bound.| — Re ~ 


N.S. R. 378 -—-CAN, 


PART III. SECT. 23, 
B. (a) 


bi. .J—A provision in the charter 
of a co. incorporated under Ontario 
(‘os. Act, that ‘‘ the shares of the co. 
shall not be transferred without the 
consent of the board of directors ’”’ 
is valid.—Re PHILLIPS & LA PALOMA 
SWEETS, LTD. (1921), 66 D. L. R. 577; 
51 0. L. HR. 125.—CAN. 


PART III. SECT. 28, SUB-SECT. 5.— 
B. (b) il. 


SUB-SECT. 5.- 








2378 ii, ——,}-—Re PHILLIPS & 
La PaLomMaA SWEETS, LTD. (1921), 
66 D. L. R. 577; 510. L. R. 125.—- 


director proposed & the other opposed 
registration. The board being equally 
divided, & there being no casting vote. the 
proposal was not carried, & the secretary 
was instructed to write to the extrix.’s solrs, 
accordingly & to return all the documents, 
namely, a transfer by the extrix. to herself, 
certificates & registration fee :—Held: the 
board’s right of Foe ne reeeetaon uired 
to be actively exercised by a vote of the board 
ad hoc, & the mere failure to pass the proposed 
resolution for registration was not a formal 
active exercise of the right to decline; the 
extrix.’s absolute right to registration there- 
fore remained intact, & the register must 
be rectified accordingly. — Re HACKNEY 
Pavinron, Lrp., [1924] 1 Ch. 276; 93 
L. J. Ch. 193; 130 L. T. 658. 

2468. Add. Annotation :—Refd. I. R. Comrs. v. 
Allan (1925), 9 Tax Cas. 234. 

2523. Add. Annotation :— Distd. Re Park Ward, 
[1926] Ch. 828. 

2578. Add. Annotation :—-Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. BR. 83. 

2580. Add. Annotation :—-Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1026), 48 T. 1. R. 83. 

2593. Add. <Armnotation :—~ Mentd. Public Trustee 
v. Elder, [1926] Ch. 776. 

26387. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2646. Add. Annotation :—Refd. Ellis Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 

2662. Add. Annotation :— Generally, Mentd. Spen- 
cer v. Ashworth Partington, (1925) 1 K. B. 689. 


2669. Add. Annotation ;—Refd. Muis Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 

2690. Add. Annotation :— Gencrally, Mentd. Ellis 
coe v. Dixon-Johnson (1924), 131 L. T. 

Odd. 

2703a. No lien conferred by articles of associa- 
tion.|— Bye-laws of applt. bank, made under 
its Act of incorporation, provided: (44.) 
“the directors may decline to register any 
trunsfer of a share made by a shareholder 
who is indebted to the bank’’; (57.) ‘‘ the 
directors may deduct from the dividends 
payable to any shareholder oll sums of moncy 
due by him to the bank on account of calls 
or otherwise.” In Nov. 1024, the registered 
holder of two shares assigned them in writing 
to resp. as security for money duc; he 
executed no transfer but deposited the share 
certificate with resp. In May 1925, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from him, & seized the shares 
in execution. There was no evidence that the 





PART III. SECT. ri SUB-SECT, 12.— 


2455 |. Toss of right to tmpeach— 
Transfer acted on by parties & cumpany.} 
—WAIRAKE!, LTD. ». CLEAVE, (1925) 


240, —S. 


DATORS v. HATTON, [1927] App. D. 
AF. 


Vol. [X¥.—Companies. Case 2389— 2879a. 


shareholder’s liability to the bank existed 
at the date of the assignment :—Held: the 
bye-laws gave the bank no lien on the shares 
for the debt to them, & resp. was entitled 
under the assignment to o charge in priority 
to the bank's rights under the exccution.— 
BANK OF N. T. BUTTERFIELD & Son, Lrp. 1. 
Gouinsky, [1926] A. C. 733; 905 L. J.P. C. 
162; 135 L. T. 581, P. ©. 

2793. Add. Annotation :-——Roefd. 
Pearce, Associated Paper Mills rv. 
(1926), 05 L. J. Ch. 487. 

2799. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Milla vp. Barnes 
(1926), 95 L. J. Ch. 487. 

2850. Add Citation :—13 Mans. 316. 

2854. Add. Annotation : — Refd. Neuschild _ v. 
British Equatorial Oi) Co., [1025] Ch. 346. 

2879a. -———. J—(1) A private co. was governed 
partly by special arts. & partly by Table A. 
Table A, art. 70, fixed the qualification of a 
director as ‘“‘the holding of at Jeast one 
share.”? Special art. 20) empowered — the 
directors to appoint any other “ qualificd 
person ”’ either to fill a casual vacancy or ap 
an addition to the board. Ate a full board 
meeting on Saturday, Nov. [4, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transterees were 
forthwith elected directors. The transfers 
were registered on the following Monday : - 
Held: though before their appomtment the 
transferces had acquired an absolute right 
to registration, they were not “ qualified 
persons ”’ before actual registration, & their 
appointment as directors was invalid. 

(2) A director was duc to retire by rota- 
tion ut the annual general mecting on 
Wednesday, Nov. 11, & part of the business 
of which notace was given wap the clecetion 
of a director in his place. The retiring 
Girector’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt witb, & the meetimp was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, & Tuesday, Nov. 17%. 
At the last adjourmment the ompginal motion 
for the retiring director's re-election was put 
& lost, & another shareholder was proposed 
& elected in his) place:— Held: as the 
adjourned meeting was merely a continuation 
of the original mecting at which the question 
of the retiring director’s re-election or re- 
placement was considered, the proceedings 
were in order, & Table A, art. &2, had no 
application. (8) Semble: Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation & the necessity for 


Re Darwen & 
Barnes 





PART III. SECT. 24, SUB-SECT. 5. 
2645 i. Hhether gift complete. J— 
Gifts of sharers :—IJ/eld : not complete 
until at leasv the transfer. were handed 
to the respective transferees — Cone 


N. Z. L. R. 624.—N.Z, 
PART IIL SECT. wi SUB-SECT. 14. - 


2621 i. Contract for sale of shares-~ 
Refore presentation of petition—W hether 
toud. }—A share being a jus in personani, 
the mere fact that liquidation has 
intervened cannot, In the absence of a 
clear agreement to that effect, prevent 
enforcement of a purchase of shares 
concluded at a prior date, the pur- 
chaser taking e chance of any 
depreciation in market value mean- 
while.—-UNION SHARE AGENCY LIQUI- 


} 
1 


| had 


~ 


PART Ill. SECT. 23, SUB-SECT. 15.— 
A. (b) i, 


sl. Purchase in name of infant - 
Whether connplete gift of shares to infant. | 
—A_ father purchased, with bis own 
funds, shares in a co. in name of his 
_thena pupil. The son’s name was 
cntered in the co.’s regist crus proprietor 
of the shares, & dividend warrants in 
respect of them wero issued in namie of 
the son ‘--//cld : the gift of the shares 
beeu completed by the retention 
of the son’s name in the co.’s register 
after his attainment of minority. 
INLAND REVENUE COMRS. " WILSON, 
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, 
| 
| 
| 


MISSIONER OF STAMPS v, TOpb, 11924) 
a: 2. L. ht. 315.— N.Z. 


PART III. SECT. 27, SUB-SECT. 5. —A. 





m i. Pleaof lumitattion. j-—- HABITS 
Rovsl v. STANDARD ALUMINIUM & 


Brass Works, Lro. (1925), 1. I. @ 
49 Bom. 715.—IND. 


PART III. SECT. 28. SUB-SECT. 1.—D. 
ec. Add * varied, 38 O. L. HR. 414; 
33 D. L. RR. 487.°’ 


PART IIIf. SECT. 28, SUB-SECT. 2.— A. 
a, Add “ varied, 9 A. R. 620.” 


Cases 2879a—3059a. 


his re-clection or replacement is entirely lost 
sight of at the annual meeting.—SPENCER v. 
KENNEDY, [1926] Ch. 125; 95 L. J. Ch. 240 ; 
13% LL. TT. 50). 
2895a. Transfers of shares passed before election— 
Transfers not registered until after election. ]— 
SPENCER v. KENNEDY, No. 2879a, ante. 
Biddulph & Dis- 
trict Agncultural Soc. v. Agricultural Whole- 
sale Soe. (1926), 95 1d. J. Ch. 576. 
2944. Add. Annotation :— Refd. Ite City Equitable 
Tire Insce. (1024), 40 BT. L. 1. 853. 
3005. Add. Adnolation :-—Gencrally, Mentd. Per- 
formmye Right Soc. v. Mitchell & Booker 
(Palais De Danse), [1924] 1 K. B. 762. 
Add, Annotation: Distd. Williams tr. 
Barton, [1927] 2 Ch. 9. 
3033. Add. Annolation : - Consd. British America 
Nickel Corpn. ¢. O'Brien, [1927] A. CL. 869. 
3037. Add. Annotation :—Mentd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. C. 851. 
3044. Add. Annotations -—Mentd. 1. RR. Comrs. 
Cornish Mutual Assec. (1924), 41 T. lL. RR. 
70; South Behar Itv. vo. 1. R. Comrs., [1925] 
A.C. 476; Re Debtor (No. 8 of 1026) (1926), 
135 |.. TT. 689, 
3059. Add. Annolation: Apld. Re City Hquitable 
Fire Insee., [1925] Ch. 407. 


3058a. - ~-——.]-—(1) The manner in which the 
work of aco. is to be distributed between the 
board of directors & the staff is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous & the more important the 
thatters that must of necessity be left to the 
managers, the accountants, & the rest of the 
ntl. 

2) In ascertaining the duties of a director 
of aco., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances & consistently with the arts. 
of assocn., distributed between the directors 
& the other officials of the co. 

(3) In discharging those duties, a director 
(a) must act honestly, & (0) must exercise 
buch degree of skill & diligence as would 
amount to the reasonable care which an 
ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 
(ec) he need not exlnbit in the performance 
of lus dutics @ greater degree of skill than 
may reasonably be expected from a person 
of his knowledge & experience ; in other 
words, he is not liable for mere errors of 


3014. 


Pp er a ~~ — 
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continuous attention to the affairs of his co. ; 
his duties are of an intermittent nature to be 
performed at periodical board meetings, & at 
meetings of any committee to which he is 
appointed, & though not bound to attend 
all such meetings he ought to attend them 
when reasonably able to do so; & (e) in 
respect of all duties which, having regard to 
the exigencies of business & the arts. of 
assocn., may properly be left to some other 
official, be is, in the absence of grounds for 
suspicion, justified in trusting that official 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently applied for that purpose, 
ussuming, of course, that the cheque comes 
before lim for signature in the regular way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed by him, he shculd 
satisfy himself that a resolution has been 
passed by the board, or committee of the 
board, as the case may be, authorising the 
signature of the cheque; & where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an aggregate amount, 
but a proper list of the individual cheques, 
mentioning the payee & the amount of each, 
should be read out at the board or committee 
meeting & subsequently transcribed into the 
minutes of the meeting. 

(9) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 
far as the arts. of assocn. may justify him in 
delegating that duty to others. 

(6) Before presenting their annual report 
& balance sheet to their shareholders, & 
before recommending a dividend, directors 
should have a complete & detuiled list of the 
co.’s assets & investments prepared for their 
own use & information, & ought not to be 
satisfied as to the value of their co.’s assets 
merely by the assurance of their chairman, 
however apparently distinguished & honour- 
able, nor with the expression of the belief of 
their auditors, however competent & trust- 


judgment ; 


PART III. SECT. 28, SUB-SECT. 2. - B. 


sa. Sheres aol requiucd to be held an 
reeght flaw far beneperal ovwenershap 
rssary ok ffeet of bankruptey | An 
vent, Whos registered asa menber 

fa co. in respeet of shares there, is 
the halder of the shates A rs the person 
ho aust be taken to be referred to in 
un agreement or an art whieh deelares 
the tenure of the mnanauging director 


to depend ono his being: the “ holder 


nhares.” In this respeet there is 
distinetion between the words 
Older AS holderin his own ryght.’’ 
Ne CAMBERWELIL MOTORS PPy., Lip , 
11926) VoL. Ro oso: [1926] Argus L. RR. 
121 AUS. 


PART ITI. el 28, SUB-SECT. 3.— | 


(a). 
ci. Services 


requiring expert d& 


(d) he is not bound to give 


worthy. 


technical knowledge.j—Where the ser- 


' yviees of a director did not fall within 


' 
I 
4 
{ 
{ 


the scope of the ordinary unpaid duties 
of director, but were of a highly 
technical character, & the proper con- 
duct of the business required expert & 
technical knowledge which it was not 
easy to obtain :—/leld: he was en- 
titled to a reasonable remuneration for 
such = services.—DUROST ov. HOME- 
MIXED FreRTILIZERS, L'rp., [1924] 4 
D. L. R. 241; 51 N. B. R. 357.— CAN. 


PART III. SECT. 28, SUB-SECT. 3.—C. 
3019 i. Add ** varied, [1902] A. C. 83.” 


PART lll. SECT. 28, SUB-SECT. 4.—A. 


3028i, Right to act as director — Attend- 
ance of meetings—Contiction for criminal 
Offence.J--BoOaK vr. Woops, [1926] 1 
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| 
| 


| 
| 


| 


DLR. 186. 36 B.C. RR. 406.—CAN, 


3029 i. Feeght to act aa director—Right 
to unjunction.)—An injunction may be 
granted on the application of a director 
restraining pltf.’» co-directors from 
wrongtwly excluding bim from act- 
ingg as a director.—SaRaT CHANDRA 
CHAKRAVARTI o. TAaRAH CHANDRA 
CHATTERJEE (1924), I. L. R. 51 Cale. 
916.— IND. 


PART III. SECT. 28, SUB-SECT. 4.—C, 


3062 i. Standard of dilgence - Reliance 
on company's officials— Where no ground 
Jor susyneion——Feamination of com- 
pany’s bovks.|—Re LOGAN (H. J.) Co. 
(QOnt.), §1926) 2 Db. L. HR. 9463; 7 

B. R. 325.—CAN, 


C. 
e. Add ** varied, 380. L. R. 414; 33 
D. L. R. 487.” 


(7) It is not the duty of a director of a big 
insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would be impracticable, on every purchase 
of securities, for actual delivery thereof to 


be made to the directors, or, on every sale, — 


for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of seeing 
that the securities are in safe custody must 
of necessity be left to some official of the co. 
in daily attendance at the office of the co., 
such as the manager, accountant, or secretary. 

(8) A co.’s stockbrokers, however respect- 
able & responsible they may be, are not proper 
persons to have the custody of its securities 
except on such occasions when, for short 
periods, securities must of necessity be left 
with them ; but immediately such neccessity 
ceases the securities should be lodged in the 
co.’s strong room or with its bank, or placed 
in other proper & usual safe keeping. 

(9) A director is not responsible for de- 
claring a dividend unwiscly. He is liable if 
he pays it out of capital, but the onus of 
proving that he has done so lies upon the 
liquidator who alleges it. 

Art. 150 of the co.’s arts. of assocn. 
provided (iter alia) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
might happen in the execution of their 
respective offices or trusts, or in relation 
thereto, unless the same should happen by 
or through their own wilful neglect or 
default respectively :—Held: (10) an act, 
or an omission to do an act, is wilful where 
the person who acts, or omits to act, knows 
what he is doing & intends to do what he is 
doing, but if that act or omission amounts 
to a breach of that person’s duty, & there- 
fore to negligence, he is not guilty of wilful 
neglect or default unless he knows that he 
is committing, & intends to commit, a breach 
of his duty, or is recklessly careless in the 
sense of not caring whether his act or omis- 
£10n is or is not a breach of his duty ; (11) the 
immunity atforded by art. 150 was one of 


— eee eae 


the terms upon which the directors held | 


office in the co., & availed them as much on 
a misfeasance summons by the Official 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. against 
them for negligence ; (12) upon the evidence 
& in accordance with the principles enun- 
ciated above, none of the resp. directors, 
other than the managing director, was liable. 

(13) The measure of the 
sponsibility depends upon the terms of his 
engagement. ‘There may be a special con- 
tract defining the duties & liabilitics of the 
auditors. If there is, then that contract 
governs the question. The arts. will, how- 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among others, set out in the arts. That is 
not to say that auditors can set aside a 
atatutory obligation. No agreement or art. 
of assocn. can remove an impcrative or 


jaz) wreu. 2av does not lay down a rigid 
code. The duty imposed on the auditors by 
it is not absolute, but depends upon the 
information given & explanations furnished 
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auditor’s re- 


———ae — 


| 3062. 


Vol. [X¥.—Companies. Cases 3059a—3062. 


to them, so that there is abundant scope for 
discretion. Art. 150 is not in conflict with 
the sect. The onus lies upon the auditors, 
who would not be excused for total omission 
to comply with any of the requirements of 
the sect., or for any consequences of deliberate 
or reckless inditferent failure to ask for 
information on matters which call for further 
explanation. 

(15) An auditor is not justified in omitting 
to make personal inspection of securities 
that are in the custody of a person or 
co. with whom it is not proper that they 
should be left, whenever such _ personal 
inspection is practicable. 

(16) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
sharcholders, & this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certificate that securities are in the possession 
of a particular co., firm, or person unless the 
co., etc., Is trustworthy, or, as it is sometimes 
put, respectable, & further is one that in the 
ordinary course of business keeps securities 
for its customers. In all these cases the 
auditor must use his judgment. 

Where the auditors did not personally 
inspect the securities of the co. in the hands 
of the stockbrokers of the co., & accepted 
from time to time the certificate of the 
brokers that they held large blocks of such 
securities, & did not cither insist upon those 
securitics being put in proper custody or 
report the matter to the shareholders :— 
Held: (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 
wuditors honestly & carefully discharged what 
they conceived to be the whole of their duty 
to the co., such negligence was not wilful, & 
art. 150 applied to exoncrate them from 
liability. 

Where the auditors after a full investi- 
gation in which they were misled & deccived, 
& their reports to the board suppressed, by 
the chairman of the co., (a) described large 
sums of moncy left in the hands of the co.’s 
stockbrokers & Ient to the general manager 
of the co. as ‘‘ Loans at call or short notice,”’ 
‘Loans ’”’ or ‘** Cash at hand & in bunk ”’ ; 
(b) failed to discover that the co.’s stock- 
brokers, in order to reduce their indebtedness 
to the co. for the purposes of the audit, made 
purchases, on behalf of the co., immediately 
before the close of the co.’s financial year, 
of Treasury Bills which in fact never came 
into the possession of the co. & were sold 
immediately the new financial year had 
opened :—Held: (18) they were not guilty 
of any breach of duty us auditors. 

(19) Sect. 215 is a procedure sect. only & 
creates no new or additional liability.-—Ne 
CiTy EQUITABLE Fire INSURANCE Co., LTD., 
[1925] 1 Ch. 407; 94 L. J. Ch. 4453; 183 
L. T. 620; 40 T. L. R. 853; [1925] Bb. & C. R. 
109, C. A. 


Annotations :—As to (10) Distd. 7’e Citv of London Insce. 
(1925). 41 T. L. Cc 
West, (1927) 1 Ch. 262. 


3060a. 


R. 421. onsd. fee Munton, Munton e. 








——.J]— te Crry EQUITARLE 
FimeE INSURANCE Co., Lrp., No. 3059a, ante. 


Add. Annotation :—Apld. fe City Equitable 
Fire Insce., [1925] Ch. 407. 


Cases 3068a—3157a. 


3063a. ——— Proper & honest performance of 
duties.)—Re Ciry EQuitvasLe Fire INsur- 
ANCE Co., Lrp., No. 3059a, ante. 

8063b. Reliance on chairman—Accuracy of 
balance-sheet.]|—Zte Ciry EQUITABLE FIRE 
INSURANCE Co., Lrp., No. 3059a, ante. 

3066. Add. Annotation :—Generally, Mentd. Re 
a Equitable Fire Insce. (1924), 40 T. L. R. 
3 Po 

3068. For ‘‘ ——— Signature of cheques to com- 
pany’s prejudice ”’ read ‘‘ Signature of 
cheques—To company’s prejudice.’’ 

8068a. J—Re Crry EQUITABLE FIRE 
INSURANCE Co., Lirp., No. 3059a, ante. 

8071. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3105a. Payment of rates due from company- - 
Right to stand in place of overseers.|—The 
director of a co. in voluntary liquidation 























guaranteed & paid to the overseers of the | 


poor the rates due from the co. before tly 
date of the liquidation:  Hfeld: (1) he was 
entitled to stand in the place of the creditor, 
© 10 use all remedies, &, if need be, the name 
of the creditor in any action or other pro- 
ceeding in order to obtain indemmitication 
from the principal debtor for the Joss sus- 
tained ; (2) in so farias the payment by the 
surety was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of the 
hquidation, it would rank in priority of pay- 
ment to the other debts of the co., by virtue 
of 1908 Act, s. 209. Re LAMPLUGH TRON Ort 
Co. [1927], F Ch. 808 5 96 1. J. Ch. 1775 136 
LT. OO: (1927) BLA CLR. OL. 

3109. Add. Annotation :— Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 


8109a. J—te City EQuITARBLE 
INSURANCE Co., Lrp., No. 8059a, ante. 

8127a. Delegation of duty.]——-He Crry Kqurr- 
ABLE I'Ink INSURANCE Co., LTp., No. 3059a, 
ante. 

3128a. Safe custody of company’s securities— 
Delegation of duty—-Securities with company’s 
stockbrokers.|— fie Ciry MQUITARLE FIKne 
INSURANCE Co., Lrp., No. 3059a, write. 

8142. Add. Annotation :— Generally, Mentd. Re 
City Equitable Fire Insce., [1925] Ch. 407. 

3157a. Presumption of authority.,  Pitfs. 
were a firm of fruut brokers. Defts. & the P. 











ENGLISH AND Empire Digest SUPPLEMENT. 


Co. were two cos. engaged in the fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts. of deft. co. the directors were 
empowered to ‘‘ delegate any of the powers 
for the time being vested in the directors.”’ 
The arts. also incorporated Table A. M. 
purported to make on behalf of defts. an 
agreement with pltfs. that in consideration 
of pltfs. advancing a sum of money to the 
P. Co., plitfis. should have the right to sell 
on commission all the fruit imported both by 
defts. & the P. Co., & that pltfs. should be 
entitled to retain the proceeds of sale of defts.’ 
fruit as well as of that of the P. Co. as security 
for the advance. M. had no authority from 
defts. to make such a_ contract. Pltfs. 
requiring confirmation of the agreement by 
deft. co., the secretary of defts. wrote a letter 
purporting to confirm the agreement on behalf 
of defts., & pitis., treating that as a sufficient 
conlirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance plitfs. had no knowledge of the 
terms of defts.’ arts. or that they incorporated 
Table As: Held: whether the agreement 
was to be treated as having been made by 
M. as an ordinary ‘ director” of deft. co., 
or by the secretary as ‘“ agent,” or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
heen delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co.. 
knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been exercised & that 
he may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not know of the existence of the 
power at the time that he made the con- 
tract 3; (2) there was something so unusual 
In an agreement to apply the money of one 
co. in payment of the debt of another that 
pitfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority m fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 


PART III. SECT. 28, SUB-SECT. 4.—D. 


3075 i. Capacdly to contract— General 
rule.J—A director has a right to con- 
tract with the ca. subject to cortain 
qualifications involving cuses of mis- 
representation, bad faith or sceret 
profits, & not where ordinary relation 
of employer & employee exist. The 
ordinary vbjectiona to such contracts 
do not apply where all the shareholders 
wore dirvctors, ab no question can arive 
as to directors prejudicing the rights 
of the shareholders.—Durosr vr. HomE- 
MIXED FERTILIZERS, LTD., [1924] 4 
D.L. R. 241; 51 N. B. R. 357.—GAN. 


PART III. SECT. 28, SUB-SECT. 5.—A. 


83115 i. Karercise of powers— Control 
by members.}—The directors of a co. 
constitute its governing & reat ade 
body, & except to the extent that ther 
Ppowors are expressly restricted by 
statute or the arta. of assocn. or other- 
wise, thoy possess authority to exorcise 
all the powers of the co., subject to 
the control of the shareholders.—MIpD- 
Wrst CoOLLIERIES, LTD. v. MCEWEN, 
[1925] 2D. L. R. 529.—CAN. 


PART III. SECT. 28, SUB-SECT. 5.— 
C. (a). 


qi. 8S. Po Re Paciric Coasr Coa 
MiNkKS, Lip. & HopGEes (B.C), [1926] 
47.0 &. 759; [1926] 3 W. W. R. 


378, — CAN. 


sl. Contract. not authorised by all 
directors.j— Where L., a tor of 
deft. co., purporting to act on behalf 
of the co., agreed with pltf. to enter 
into a lease, & the directors neither 
uuthorived L. to enter into the e- 
ment nor expressly ratified his action : 
—Held: the co. was not bound by the 
agreement.—LEGG & Co. vw. PREMIER 
eas Co., [1926] App. D. 132.— 


PART III. a. ae SUB-SECT. 5.— 

3132 4. Necessary formalities. }— Where 
the directors of a co. had power to 
borrow & mortgage :—Held: the 
renidont & managing director were, 
by virtuo of their offices, primd facie 
proper officers to execute mtges., & the 
intge., which had the common seal of 
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the co. attached, & was executed hy 
the president & managing director, was 
properly executed.—CANADIAN BANK 
OF COMMERVUE ©. SMITH (1911), 17 
W.L. R. 135; 3 Alta. L. R. 299. —CAN, 


3182 ii. - —-.J— Where a mtge by 
a co. bad the seal of the co. affixed in 
the presence of two directors, one of 
whom was the secretary, & of M., 
assistant secretary, there being no 
appointment proved authorising M. 
as an assistant secretary, or otherwisé, 
to aign the mtygo., or authenticate the 
affixing of the sBeal:—NSemble: the 
exccution was bad.—INANEs & GRIFFITH 
v. CaMmERON VALLEY Lanp Co. (B. C.), 
11919) 1 W. W. RR. 752.—CAN. 

83183 i. Wortgage to directors.}— Set 
aside at instance of simple contract 
ereditors of the co. -~ NORTHERN 
ELECTRIC & MANUFACTURING Co., LTD. 
te. Cornnpova MINES, Lrn. (1914), 31 
O.L. R. 221; 60. W. N. 210.---CAN. 


PART IHIt. adel re SUB-SECT. 5.— 
e e e 
m. Add “‘ varied, 9 A. R. 620." 


been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. & the secretary 
respectively occupied or were held out by the 
co. as occupying.—HOUGHTON & Co. vv, 
NOTHARD, LOWE & WILLS (1927), 44 T. L. R. 
76, H. L. 

Annotations :—— As to (1) Consd. Kredit bank Cassel G. im. b. H. 
v. Schenkers, [1927] 1K. B. 826. Reftd@. Liggett (Liver- 
pool) t. Barclays Bank (1927), 137 Ju. T. 443. 

3160a. -J}—A co. is bound in a matter intra 

vires the co. by the unanimous agreement of 
all its corporators. 

If all the individual corporators in fact 
assent to a transaction that is intra vires the 
co., though wlira vires the board, it is not 
necessary that they should hold a mecting 
in one room or one place to express that 
assent simultaneously.—-PARKER & COOPER, 
LTpb. v. READING, []926] Ch. 975; 961. Jd. Ch. 
23; 136 L. T. 117. 





3162. Add. Annotation - —Consd. British America | 


Nickel Corpn. v. O'Brien, [1927] A. CL. 369. 
8181. Add. Annotation :-—Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 
$216. Add. Annotation :—Refd. Parker & Cooper 
v. Reading, [1926] Ch. 975. 

3240. Add. Annotation :—Mentd. Wright v. Mor- 
gan, [1926] A. C. 788. 

3257. Add. Annotation: Apld. Parker & Cooper 
v. Reading & James (1926), 96 TL. J. Ch. 23. 

8261. Add. Annotation :—Generally, Mentd. 
Sa Kquitable Fire Insce. (1924), 40 T. L. R. 


8280. Add. Annotalion :—Mentd. Fe City Equit- 
able Fire Insce. (1924), 40 IT’. L. Rt. 853. 
3280a. Directors relying on chairman’s assur- 
ance as to value of assets.|—He City KqQuit- 
ABLE FE INSURANCE Co., Urp., No. 3059a, 
ante. 

3282a. Dividends paid out of capital.]|—e Ciry 
EQUITABLE FIRE INSURANCE Co., IJD., 
No. 3059a, ante. 

3284. Add. Annotation: As to (3) Apld. Re A 
Debtor, [1927] 1 Ch. 110. 

3285. Add. Annotation :—As to (2) Refd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 

$291. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 





Re | 


Cases 3157a—3419a. 


3327a. ~]—The directors of a co. can- 
not be made liable for an infringement of a 
patent by the co. merely by reason of their 
position as directors, even in a“case where 
they are the sole directors & shareholders of 
the infringing co.—British THOMSON- 
Houston Co. v. STERLING ACCESSORIES, 
Lrp., Bririsoh THOMSON-HOUSTON Co. v. 
CROWTHER & OSBORN, Lrp., [1924] 2 Ch. 
33; 938 L. J. Ch. 385; 1381 L. T. 535; 40 
T. L. R. 544; 68 Sol. Jo. 595; 41 R. P. C. 


311. 
Annotation :—Apld. Prichard & Constance v. Amata (1924), 
42 R. P. C. 63. 


3327b. -] — Deft. co., incorporated in 
1924 for the purpose of carrying on business 
as manufacturers of toilet preparations & 
publishers of medical books & publications 
relating thereto, on letter paper described 
themselves as ‘‘ wholesale manufacturers of 
Amata Toilot Preparations.” JV ltf. co., who 
had for many years distinguished their goods 
by the word ‘‘ Amami,”’ & in July, 1909, had 
registered that word as u trade mark to be 
applied to perfumery, otc., commenced an 
action against deft. co. & the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction :—Held: there was no evidence 
that deft. co. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act & no claim had been established 
by pltfs. against these defts. personally ; & 
the action as against them must be dis- 
missed with costs.—PRICHARD & CONSTANCE 
(WHOLESALE), Lrp. v. AMATA, Lrp. (1924), 
42 R. P. C. 63. 


3847. Add. Annotation: - is to (4) Apld. Re A 
Debtor, [19027[ 1 Ch. 410. 

3398. Add. Annotation: Asto (2) Refd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 Ik. 1B. 216. 


38405. Add. Annolations :—Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Woughton ce. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 LT. 443. 

3419a. -- -—.) -The directors of a co. 
personally guaranteed an overdraft pranted 
to the co. by a bank. They subsequently 


Vol. IX¥.—Companies. 














3327. Add. Annotation :—Distd. British Thomson- passed a resolution that, subgect to the 
Houston Co. v. Sterling Accessories, Same v. approval of the bank, debentures be issued 
Crowther & Osborn, [1924] 2 Ch. 33. to the bank as security for the overdraft. 

PAKT III. SECT, 28, SUB-SECT. 5. -E. but the value in money which pitf. co. ; '1925)3D L. R 7575 onappeal, [L926 

IDL. R968: (1926) 1 WOW. RR. 069 5 


i. --——.}/—-DaVI80N v. VICKERY’S the markot, & ag 


could reasonably have obtained on 
Itf. co. had discharged 


36 B.C. ht. 12 —CAN. 


d 
MOTORS, LTD. (1925), 37 C. Ll. R. 1. 
AUS. 


PART ITI. mah ris SUB-SECT. 6.— 


sm. Commission.}—Cos. Act, 1908, 
8. 57, does not authorise the directors 
to make presents of the co.’s capital in 
the guise of commission. Such presents 
are ulira vires of the directors, & re- 
coverable by the co.— WAIRAKEI, LTD. 
oo (1925) N. Z L. R. 624.— 


PART III. SECT. 28, SUB-SECT. 6.— 
D. (a) if. 


o i. —— Extent of liability.}—Deft. 
a director of pitf. co., in that he had 
> failed in his duty to hand over to the 

co. certain shares, was ordered to 
account to the co. for their value 
as at the date when he received them : 
—Held: such value was not the 
intrinsic value at the specified date, 


the onus of proving that it could have 
obtained the market price, the value 
would be fixed at that amount.— 
IOBINSON v. RANDFONTEIN KSTATES 
GOLD MINING Co., LTpD., [1924] App. D. 
151.—8. AF. 


PART III. SECT. 28, SUB-SECT. 6.— 

gi. ——.}—The penalty cnacted 
against directors of a co. who par- 
ticipate in the payment of a dividend 
where the co. is insolvent, & whereby 
they are made jointly & severally liable 
to creditora for dobts of the co. tien 
existing, is incurred only when they 
knew, or were bound to know, the 
insolvency of the co. at the time the 
dividend was  declared.—SMITH | v. 
HENDERSON, [1924] 1 D. L. HR. 863; 
Q. R. 62 s. C. 270.—CAN. 


sn. Dinidend disposing of entire assets 
of company. )-—Jvdzment je against 
tors,— HOMAS 0. ALE (B.C. )» 
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PART Ul. meh a SUB-SECT. 6.— 


b (p. 509) i. —— .}—Pltfs. sued 
directors of ac%.,alloging that Judgments 
recovered by them were for “* wages due 
for services performed for theco.’’ The 
evidence showed that plitfs. were hircd 
to prospect for oil when su instructed, 

hey were not to do anything but 
hold themsclves in readiness :—eld - 
the judgments were not for wages due 
for services performed, as they did 
no more than wait for the chance of 
performing them.—MULLEN v. MILLAR 
(1924), 65 O. L. ht. 563.—CAN. 





PART III. SECT. 28, SUB-SECT. 8.— B. 


si. ———- Not during term of anpoint- 
ment.J-~LONDON FINANCK CORPN, 0. 
BANKING SERVICE CORPN. (ONT.), 


[1925] 1 D. L. R. 319.—CAN. 


Cases 3419a—3603a. ENGLISH AND Emprre Dicest SUPPLEMENT. 


& debentures were issued in accordarice with 
the resolution :—ffeld: the directors were 
‘‘ interested ’? in the arrangement come to 
with the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a nullity.--Victors, LtTp. v. 
LInGARD, [1927] 1 Ch. 323; 96 L. J. Ch. 
142.5 136 1. T. 476; 70 Sol. Jo. 1197. 


3423. Add. Annotation :— Refd. Parker & Cooper 
v. Reading, [1926] Ch. 975. 


3434. Add. Annotation :—-As to (5) Consd. Re 
ve Equitable Fire Insce. (1924), 40 T. L. R. 
3455a. ——- Re-election of retiring director—Ad- 
journment of meeting.J)—SprENcER v. KEN- 
NEDY, No. 2879a, ante. 
8492. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. TR. 83. 
3502. Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton ~. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Oassel G. m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 


3506. Add. Annotation :—Generally, Refd. Kredit- 





bank Cassel G. m. b. H. v. Schenkers, [1926] 2 
K. B. 450. 
8506a, —— Cheque — Presumption of 


authority.J—STEWART (ALEXANDER) & Son, 
OF DUNDEE, LTD. v. WESTMINSTER BANK, 
Lrp., [1926] W. N. 126. 


3526. Add. Annotations :—Generally, Refd. I. Rl. 


Comrs. v. Fisher’s Exors., [1926, A. C. 395. | 


Mentd. British America 
O’Brien, [1927] A. C. 369. 
3532. Add. Arimotation :—Refd. Thomas v. Todd, 


Nickel Corpn. 1. 


3540a. ——- Presumption of authority—Due 
delegation of authority.|—_HovuGuTon & Co. v. 
NoTHARD, LLlowE & WILLS, No. 3157 a, ante. 

$555. Add. Annotation :—Generally, Mentd. Glan- 
vill Enthoven v. I. R. Comrs. (1924), 181 
L. T. 818. 


8560. Add. Annotations :—Consd. Chibbett vv. 
Robinson (1924), 182 L. T. 26. Distd. 
Mudd »v. Collins (1925), 133 L. T. 186. Mentd. 
Reed v. Seymour (1926), 95 L. J. K. B. 796. 


3565. Add. Annotations :—Refd. Swedish Central 
Ry. v. Thompson, [1924] 2 K. B. 255; 
Russian Commercial & Industrial Bank v. 
Comptoir d’Escompte de Mulhouse, Banque 
Internationale De Commerce De Petrograd v. 
Goukassow (1924), 40 T. L. R. 837. Mentd. 
Bohemian Union Bank v. Austrian Property 
Administrator, {1927} 2 Ch. 175; Todd v 
Egyptian Delta Land & Investment Co. 
(1927), 96 L. J. K. B, 554. 

3567a. ——-- Presumption of authority— Due delega- 
tion of authority.|\—HoucuTron & Co. wv. 
NoTHARD, LOWE & WILLS. No. 3157a, ante. 

8573. Add. Annotation :—Refd. Jones v. Oceanie 
Steam Navigation Co., [1924] 2 K. B. 730. 

3603a. Bills of exchange drawn by 
branch manager.]—The arts. of assocn. of a 
co. empowered the directors to determine who 
should be entitled to sign & make, draw, 
accept & indorse on the co.’s behalf bills, 
notes, receipts, acceptances, indorsements, 
cheques, etc. ‘he co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, C. 
This branch manager, without having m 
fact reccived any authority from the co., & 
acting in fraud of the co., drew seven bills of 











[1926] 2 K. B. 511. 


eee — 


exchange on behalf of the co. signed "S.C., 


ee — 


PART IIL. SECT. 28, SUB-SECT. 9.—C. , giving him a gencrul oversight over the 


so. Remuneration voted by directors— 
Validity— Action by shareholder— Onus 
of proof.J—Whoen a pitf. complains of 
(urectors voting u salary & travelling 
exponses to the managing director, ho 
must show that their action was cit her 
ulire vores or Of a fraudulent character, 
Ww although it is beyond the powers of 
directors to vote the sulary & travellin 
expenses, this defeet ean be remedie 
ut w shareholders’ meeting where the 


iInanaging director is a majority 
Naroholder.— HOUSTON tt. VICTORIA 
MACHINERY Disror, Lrp., [1984] 2 


DL. R 657; 33 B.C. R.425.—CAN. 


PART II. SECT. 28, SUB-SECT. 9.—D. 


ep. Eytent of powers.) -Where o 
ied inanager is chosen from the 
irectors & is therefore a managing 
director, there is an implication of 
further & larger authority than in the 
caso of a general manager who is not 
adireefor ; but when directors appoint 
a “managing director,” they may be 
taken to huve apse facto deleguted to 
hin some of their powers as a board 
of directors —-Minp-Wesr COLLUERIES 
LTp. vw. MCKWEN, [1985] 2 D. L. R 
5290.—CAN. 

3501 v. ——.])—Persons 
dealing with a managing director need 
ouly satisfy thomselves that he has the 
power to do what he does, even though 
if be for his pomonel advantagre.— 
Re J. STANLEY WEDLOCK, Lrp., Fr p. 
Royat BANK, [1924] 4 D. L. Rh. 1178; 
5C. B. R. 103.—CAN, 


PART Ill, SECT. 28, SUB-SECT. 10 
ME ASigadahe FR a 


AT = 


’ 
. 








board” to igheage” soln. ‘in’ tho co.’ 
business, though there be a bye-law 


ne 


business of the ¢ 
FAC’ re ee re ae en oe Pe 
41. L. R. 1308; 4 C. B. lt. 311.—CAN. 
ci. Cheque--Unsatisfied judy- 
ment againat company \—Held: the 
creditor, to whom the cheque was paid, 
Was not prevented froin proceeding 
ageinet the president upon it.— WRIGHT 
Canes 11925) 4 D. LR, 1950.—- 





fs regards funds 


| 
2 1). 15 
Can. Chim Cas, 31a; (1925), Q. Kh. 40 


sb. Vola trustcc 


PART III. SECT. 29, SUB-SECT. 1.—D. 


& i. —— Contracts for purchase 
of stock.|— Held: the co., in order to 
avoid Hability, must show that their 
officers were, to the knowledge of the 
brokers, abusing their powers & giving 
directions they had no power tu give.— 
Jauouawanwua Pun & FAPLK COL Uv. 
Cowans, [1925] 4 LD. L. RR. 1. -CAN. 

g ii Agreement for non- 
sharcholders to gain advantages of share- 
holders.)—iecld: express authority 
necossary.— MCLEop v. UNITED CAN- 
NERS, Ln. (P.E.1.), (1925) 3 D. L. R. 
767,.—CAN. 


g iii. Cancellation of sub- 
seripliuon for stock.}—Held:  eapress 
authority necessary.—Re Sun Hay 
MANUFACTURING CO., Kr p. ROBSON 





ee 











(ONT.), (1925) 1 D. L. WR. 1753) 5 
C. i. R. 303: afy. 4G. BR. 597.— 
a | 


PART III. SECT. 29, SUB-SECT. 2.— 
C. (bd). 





a i. By acts of secr: tary-treasurer. 
—Held: (1) a secretary-treasurer, as . 
such, has no authority to bind his co. ; | 
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(2) on the facts, there was nothing to 
show that the authority of the secretary - 
treasurer in this case was other or 
more extensive than that of any other 
recretury.—MYERS v1. UNION NATURAL 
Gas Co. (1922), 53 O. L. R. 88.—CAN, 


PART III. SECT, 29, SUB-SECT. 3.—B. 


sk. Right to remuncration  Abscrce 
of bye-lau authorising payment-— Action 
nol maimntamnable Companies dArel, 
” *F 1913 (c. 35). 6. 382. MENZIES 
rT. TANDALL ee age CO. (Man. ). 


de 


PART III. SECT. 29, SUB-SECT. 3.—C. 
@ i. .J—Where the 
manager of a co., acting in good faith 
unde: the authority which be thought 
was vested in him & which could have 
vested in him undor the co.’s arts. of 
assocn., exccutos a contract on the 
co.'s behalf, & the other party accepts 
him as having authority, the co. 
is bound by his act.—ASSOCIATED 
GROWERS OF BRITISH COLUMBIA, LTD. 
v. BRITISH COLUMBIA FRuIT LAND, 
Lrp., (1925) 1 D. L. RR. 8713 (1925) 1 
a R. 505; 34 B.C. R. 533. 
AN. 


3602 i. — ~- Dy masrepresenta- 
tron—Question of authority. -—-RAVENL 
PLANIATIONS, Lrp. or. EstTaTe H. 
ABRAY (1927), 48 N. L. R.174.—S. AF. 











PART III. SECT. 29, SUB-SECT. 3—D. 


sl. For judgment against company— 
In action brought on manager's tnstruc- 
trons. }—-Heald: the manager was not 
liable.—PaciFIC COAST COAL MINES, 
Lrp. ¢ ARBUTHNOT, [1926] 1 D. L. RB. 
G70: [1926] 1 W. W. R. 478; 36 
B. C. BR. 321.—CAN., 


Manchester manager.’’ The bills were drawn 
to the order of the co., they were accepted 
by C. & W. & indorsed on behalf of the co. 
‘“S.C., Manchester manager.’’ In an action 
on the bills by the holders in due course 
against the co. as drawers :—Held: (1) pltfs. 
were not entitled to act on bills drawn by a 
erson in the position of the branch manager ; 
2) the bills were forgeries under which pltfs. 
could have no title-—-KREDITBANK CASSEI, 
G.m. b. H. v. SCHENKERS, [1927] 1 K. B. 826; 
96 L. J. K. B. 501; 136 L. T. 716; 43 
T. I. R. 237; 71 Sol. Jo. 1413; 32 Com Cas. 
197, C. A. 
Annotation :-—.48 to (1) Refd. Liggett (Liverpool) r. Barclays 
Bank (1927), 137 L. VT. £43. 

3613. Add. Annotation: —Mentd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

3652. Add. Annotation :—Refd. Re Glyncorrwg 
Colliery Co., Railway Debenture & General 
Trust Co. v. The Co., [1926] Ch. 951. 

3656. Add. Annotation :—Refd. Ke City Equitable 
Fire Insce., [1925] Ch. 407. 

3657. Add. Annotation :—Consd. Re City Equit- 
able Fire Insce. (1924), 40 'T. L. R. 853. 
8661. Add. Annotation :—Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 
3661a. J—Re Orry EQuiTaABLE Fmer INsur- 

ANCE Co., LTv., No. 3059a, ante. 

3662a. Inspection of securities— Whether in proper 
custody.]— He Ciry EQUITABLE Firt INsuR- 
ANCE Co., LTp., No. 3059a, ante. 

3664. Add. Annotation :—Refd. Re City Equitable 
Tire Insce. (1924), 40 I. L. 1. 853. 

3665. Add. Annotalion :—Apld. Ive City Equitable 
Fire Insce., [1925] Ch. 407. 

3668. Add. Annotation :—As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. KR. 664. 

3670a. —— \—Re Ciry EQUITABLE FIRE 
INSURANCE Co., Lrp., No. 3059a, ate. 

3693. Add. Annotation :- -As tv (2) Consd. Shuttle- 
worth v. Cox (Maidenhead) (1026), 43 T. L. ht. 
8d. 

3698. Add. Annotation :—Expld. & Distd. Jacobs 
v. Batavia & Gencral Plantations Trust, 
(1924] 2 Ch. 329. 

3702. Add. Annotation :- Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 
3703. Add. Annotation :— Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. I. RR. 83. 
3704. Add. Annotation :—As to (2) Refd. Shuttle- 
worth v. Cox (Maidenhead) (1926), 43 T. L. BR. 

$3. 











PART II). SECT. 30, SUB-SECT. 2.— | Tivm Datry FACTORY 
C. (b) ii. N. 4. L Z 


- KR. 122.—N. 


sp. Rights of members—TIorcing ad- 
ditwnal shares on dissenting member.) 
—An art. of assocn. of a co. providing 
that the directors might require a 
shareholder to take up additional shares 
in a certain ratio was altered by a | 
resolution of the majority of the share- 
holders, applt. (inter alios) dissenting. 
The alteration struck out the words 
‘three shares fur every 250 lb. of butter 
fat’’ supplied by amember & substituted 
‘one share for every 60 Ib. of butter- , 
fat.”?> Applt. was called upon to take 
up additional shares in accordance with 
the alteration, but refused to do so :— 
Held: the art. was not one that could 
be amended under Cus. Act, 1908, 8s. 122, 
so as to force additional shares on a 
dissen momber, & appit. was not 
bound by the alteration objccted to.— 
MACDONALD v. NORMANBY CO-OPIRA= — . 


bond fide 


an alteration. 


contract by 


| 


| 8698 i. Alleralion a breach of con- 

tract.}—A shareholder in a co. must be 
taken to know that one of the incidents 
of memberrhip of a co. 18 that the co. 
may, by adopting the 
alter its art 
which may prejudicially affect 
interest, & provided that the altera 
tion in the article is not inconsistent 
with the objects set out in the memo- 
randum of association, & is bond fide 
made in the interest of the co., the 
shareholder would be bound by such 


co. cannot commit oa breach of 
altering its articles. 

HARI CHANDANA JOUA DEVA v. HIN- 
DUSTAN CO-UPERATIVE 
ett eas (1924), I. L. R. 52 Cale. 


Vol. IX.—Companies. Cases 3603a—-3811a. 


3704a. Interference by court.]—The power. 
to alter or add to the arts. under 1908 Act, 





= 8. 13 (1), must be exercised, not only in the 


manner required by law, but also bond fide 

for the benefit of the co. as a whole, & the 

question whether a given alteration of or 

addition to the arts. is for the benefit of the 

co. is a question for the shareholders, acting 

bond fide, & not for the ct., & the ct. will not 
interfere with the action of the shareholders 
except on grounds on which it would inter- 
fere with a verdict 9f a jury.—SHUTTLEWORTH 
v. Cox Brotuers & Co. (MAIDENHEAD), 
Iirp., [1927] 2K. B.9: 96 L. J. K. B. 104; 
136 L. T. 337; 43 T. L. R. 83, C. A. 


3729. Before this case insert ‘‘ Compare CORPORA- 
TIONS, Vol. XIII., pp. 839 e¢ seq.”’ 


3734a. Preference shareholders whose 
dividends ‘‘ in arrear.’’|—-l/eld: the words 
“an arrear,”’ in the context in which they 
appeared in a co.’s arts. of assocn., did not 
cover the non-payment of a non-cumulative 
preference dividend payable out) of the 
profits of each year, & not. paid because there 
were no profits available for the dividend.--- 
COULSON ¢ AUSTIN Moror Co., Lirp. (1927), 
43 Po. ta. R498. 

3736. Add. Citation :-—13 Mans. 316. 


3755. Add. Annotation: Mentd. Gilbert 7. Gilbert 
Bougher (1927), 96 L. J. P. 197. 
3770. Add. Annotation :-—Refd. Shuttieworth 
Cox (Maidenhead) (1926), 43 'T. 1. RR. 83. 
3771. Add. Aznnotution :-— Refd. Shuttleworth 
Cox (Maidenhead) (1926), 43 T. J. R. 83. 


3775. Add. Annotation :—As to (2) Apld. Wall v. 
Machange Investment Corpn., [1926] Ch. 113. 


3779. Add. Annotalion :—Expld. & Apld. Parker 
& Cooper v. Reading, [1926] Ch. Y75, 

3787a. |—WALL t. HXCHANGE 
INVESTMENT Gorpn., No. S8lla, post. 


Add. Annotation: Consd. British America 
Nickel Corpn. e. O'Brien, [Pe 7}, AL. 


3811. Add. Annotation :— Apld. Wall v. Kaxchange 
Investment Cosepn., [1V26] Ch. 143. 


3811a. Whether decision of chair- 
man final.J|—An art. provided that no ob- 
jection should be made to the validity of any 
vote except at the mecting at which 1 was 
tendered, & that cvery vote, whether given 
in person or by proxy, not disallowed at any 
meeting should be deemed valid for all pur- 
poses :-—Held: the decision of the chairman, 
who, in the bond fide exercise of the power 
conferred upon him by the art., Vad refused 














3802. 











Co., LYv., 11923] 


PART III. SECT. 30, SUB-SECT. 3. 
| B. (f). 

e i. ——.] —A sharcholder, who 
present at a meoting of ouuarcuuiucin, 
can waive his right tu be given notice 
of the inteution to move a special 
resolution ; the giving notice of such 
intention is only preseribed in order 
to give sharcholders tame to consider 
the matter.—fte IXChL FOOTWHAR Co., 
hep. NOVA ScoHa TRrusr Co , [1923] 
3. LL. R. 212; 56N S. KR, 
3C B. R 748.—CAN. 


proper method, 
cles in @& Way 
his 


195, 


PART III, SECT. 30, SUB-SECT. 3. 
D. (d) iii. 


sq. .Va amendment of 
vote cast.] —- BARBER, ETC 
ZLUALAND SOUNDS HypRo 7 
CONCESSIONS, LTbD., (19274) N, 
§$9,- N.Z. 


cole 
vu, 


After 
Nisw 
INSURANCE 
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Cases 38l1la—4050a. Ewauisu AND Empire Dicrest SUPPLEMENT. 


to disallow a vote by proxy to which objection 
had been taken at the meeting, was final & 
would not be reviewed by the ct.—WALL Vv. 
EXCHANGE INVESTMENT Corpn., [1926] Ch. 
148; 95 1. J. Ch. 1823; 144 L. T. 399, C. A. 

3826. Add. Annotation :—Consd. Neuschild  v. 
Lritish Equatorial Oil Co., [1925] Ch. 346. 

3841a. Revocation of proxy received after 
commencement of meeting but before poll 
taken — Vote valid.]——SrinLER v. Mayo 
(RHODESTA) DEVELOPMENT Co. (1908), Lrp., 
[1926] W. N. 78. ' 

3847a. —~- Vote valid unless disallowed at 
meeting - Whether decision of chairman 
final.J— Wait. vw. IxXcuANG& INVESTMENT 
Conpn., No. 38lla, ante. 

3874. Add. Annolalion :~ Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1920), 05 I. J. Ch. 487. 

8874a. —— Adjournment of second meeting 
to date more than month from date of first 
meeting.|—-Where a mecting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a mecting held Jess than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the meeting at which the resolutions were 
passed, & the resolutions are confirmed at 
the adjourned meeting, they are valid within 
1908 Act, s. 69 (2).—NEUSCHILD v. BRITISH 
HQUATORIAL Ol Co., [1925] 1 Ch. 346; 94 
L. J. Ch. 2013; 183 1. 'T. 227; 41 T. Lf. 
4143; 609 Sol. Jo. 446. 


8878. Before this case insert ‘‘ Compare CORPORA- 











rions, Vol. XIII., p. 346.” | 


3881a. -—— —~—.J--SpPiLuien uv. MAYO (Pt ; 
Div ELOPMENT Co, (1908), Liep., [1926] W. 
7s. 
8882. Add. Annotation :-—Refd. Neuschild 
British HMquatorial Oil Co., [1925] Ch. 346. 
3882a. - —- Re-election of retiring director.]| 
- SPENCER &. KENNEDY, No. 2879a, ale. 
Ide. Anenmofation: Consd. Houghton 
Nothard, Lowe A Wills, [Po27] LK. B. 2a. 





3890. 


v. | 
| 4026. Add. Annotation: 


4028. Add. 


\ 
. 


3948. Add. Annotation :—Refd. Re 
[1927] 1 Ch. 410. 

3954. Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 664. 


3984. Add. Annotations :—Consd. Re Speir, Holt 
~ wv. Speir, [1924] 1 Ch. 359; I. R. Comrs. v. 
Fisher’s Exors., [1926] A. C. 395. Folld. 
I. R. Comrs. v. Wright (1926), 95 L. J. K. B. 
982; Re Taylor, Waters v. Taylor, [1926] Ch. 
923. Refd. I. R. Comrs. v. Burrell, [1924] 2 
K. B. 52; I. R. Comrs. v. Doncaster (1924), 
93 LL. J. K. B. 338; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 

L. J. K. B. 364. 
3988a. -|—Ti0oRNYcnhorr (J. 1.) & Co., 
Lrp. v. THORNYCROFT (1927), 44 T. LL. R. 9. 


3990. Add. Anzovlation :—Refd. Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. Hh. 
W171. 


A Debtor, 








4007. Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 

4019. Add. Citalion :—93 L. J. Ch. 49. 

4020. Add. Annotations :— As to (1) Refd. 1. R. 
Comrs. v. Misher’s Exors., [1926] A. C. 395. 
As fo (2) Refd. British America Nickel Corpn. 
® OY Brien, | LV27] A. C. 368. 

4023a. Writing back to profit account— 
Profits written off in excess of requirements.] 
—A co. which applies its profits in writing 
off a corresponding amount of the value ot 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 
which has not finally & unreservedly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodwill as proves to be in excess of 

roper requirements.—STAPLEY v. HEAD 
ROTHERS, Lrp., [1924] 2 Ch. 1; 93 L. J. Ch. 

513; 131 L. T. 629; 40 T. L. R. 442; 68 
Sol. Jo. 519. 





Refd. Parker & Cooper 

» Reading & Jaines (1926), 96 L. J. Ch. 23. 

Annotation :- Mentd. Messayer — rv. 
British Broadcasting Co., [1927] 2 K. B. 543. 

40385. Add. Annotation :—Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 


3917. Add. Annotation :—As to (2) Refd. Glanvill, , 4037. Add. Annotation :—Refd. Deuchar v. Gas 


Iinthoven v. I. 1. Comrs. (1924), 131 L. T. 818. 


fdd. trootation s Consd. Rov. Cory. [1927] 
IK. OB. STO. 
3934a. Locality of debt created.J—A British co. 
hejdl shares ino another British co. which had 
itn head office & board of directors in 
Australia, though it had a London committee 
for registering transfers of phares A issuing 
certificates. The co. having declared a 
dividend:  JZleld: as the co. holding the 
pbhares was resident in Jéngland & the local 
habitation of the shares was in England. the 
debt created by the declaration of a dividend 
was situate in England. Pass v. BRITISH 
Tonaceo Co. (AUSTRALIA), Lrp. (1926), 42 
T. L. R. 7715 sub nom. LoNDon & Sovutu 
AMERICAN INVESTMENT TRUsT, Lip. v. 
British ToBpacco Co. (AUSTRALIA), LTp., 
[1927] 1 Ch. 107; 96 L. J. Ch. 58; 136 1. T. 
‘ 70 Sol. Jo. 1021, 


3925. 


PART III. SECT. 30, SUB-SECT. 7,— 
G. (a). 


anes 


qi, Falid.J—A co. purported 
to allot unissued shares to a director 
in consideration of his services to the 
co. :—Held: there being a surplus 


wero validly 


available for distribution by way of 
, dividend among the shareholders, it 

‘coe Open to the co. to deal with the 

surplus as they thought fit, & the shares 
insued.—Jte 
WENDS, LTpD., (192413 D. L. R. 118; 55 
O. L. BR. 413.—CAN. 


light & Coke Co., [1924] 2 Ch. 426. 
4037a. J—ParKER & Cooper, Lrp. v. Reap- 
Ina, No. 3160a, ante. 


4050a. Under agreement—To repurchase 
shares—Allotted in consideration of advance 
to company—Lender requiring repayment of 
loan.|—Pltf., with the view to assist his son- 
in-law in obtaining the appointment of 
business manager of a limited co. of which 
the two defts. were directors & shareholders, 
entered into a written agreement with the 
co. & defts. to advance to the co. a sum of 
£1,500 by the purchase of 1,500 £1 preference 
shares of the co., the repayment of that sum 
being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 
money thcrefor by accepting bills drawn 
by pltf.; & in that arrangement the two 








PART III. SECT. 30, SUB-SECT. 7.—1. 


3991 i. Fights of sharchoiders of 
eu eee erence shares—Company 
DOREN- in liquidation.}—HRe NEw ZEALAND 
HaRDWARE Co., Lip., [1926] N. Z. 

L. R. 76.—N.Z. 
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defts. joined as sureties guaranteeing the 
due performance by the co. of its part of 
the agreement. Pltf., accordingly, advanced 
£1,500 to the co.. & accepted transfers from 
the co. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that bchalf contained 
therein gave the co. notice to terminate the 
agreement & required the co. to procure the 
repurchase of the shares & to accept his bills 
for £1,500; but the co. refused to comply 
with those requirements & denied liability 
under the agreement on the ground that the 
Bea riihioeenaa of it would involve a purchase 
y the co. of its own shares, & would there- 
fore be ultra vires & illegal. In an action 
against defts. under their guarantees :— 
Held: the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it was intra vires & 
legal, the defence that the agreement was, 
upon the grounds above mentioned, wulfra 
vires the co. & therefore unenforceable could 
not be maintained; & pltf. was entitled to 
judgment for £1,500 with interest.—-GARRARD 
v. JAMES, (1925] 1 Ch. G16; Of L. J. Ch. 
2343; 133 1. T. 261; 69 Sol. Jo. 622. 
4072a. - — Subscribing towards costs of litigation 
between members—- Company for protection 
of interests of medical practitioners.| - 
BLOXHAM v. MipicanL DBFENCE UNLON, Lp, 
(1891), LOW Ta R. 8843 388 Sol. Jo. 288, C. A, 


4074. After {his case for ‘* ——— Remuneration of 
directors.| °? read ‘‘——— Remuneration-——Of 
directors.] ’’ 


4080. Add. Annotation :—Refd. British Insulated 
& Iielsby Cables v. Atherton, [1926] A. C. 205. 


4087. .fdd. Annotation: Refd. British America 
Nickel Corpn. rv. O'Brien, [P27] A. CL. 360. 


4094. Add. Annotations ;: — Consd. Kreditbank 
Cassel] G. m. b. H. v. Schenkers, [1927] 3 
K. DB. 826. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
{1924} 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 KK. B. 216; Liggett 
(luiiverpool) ¢. Barclays Bank (1927), 187 Lb. 'T. 
113. 
4095a. ——.!— Deft. bank negligently & in breach 
of the instructions given by their customer, 
pitf. co., paid cheques drawn on the co.’s 
account signed by one director only : 


PART If}. SECT. 31, SUB-SECT. 2.—B. | Coast Coiu Minks, Lrp. & Hopatis | 
: “, T1926) 4 CANO TOY 5 


1D. L. RK. 625; 50. B. R.157.— W. W. 2. 37. 


CAN. 

4051 ii. .}—It is not ultra vires 
a co. to receive a transfer of its shares 
to itself in compromise of an action. 
At Icast the co. is estopped from setting 
My such a plea after taking the bencfit 
of the compromise.—He HE. J. LANE, 
LTp., Er p. MILLIGAN, [1924] 1 D. L. R. 
269; 4C. B. R. 308.-—-CAN. 


PART III. SECT. 31, SUB-SECT. 2.—1I. 
n i, ——.]|—Where a co. assigned 





4154 i. 
INDIAN A-ALBERIA 








s i. 


{1926/3 D. L. RR. 82. CAN. 


PART III. saad eee 5.— 
a). 

-}-~-Before the incor- 

poration of a co. a partuer in the name 

of the partnership 


Vol. [X.—Companies. Cases 4050a—4239. 


Held: the bank being put on inquiry & 
being negligent, as the Jury found, were not, 
entitled to rely on the rule in Royal British 
Bank v. Turquand, No. 4091, & assume that 

. @ signature purporting to be that of a new 
director was that of a person duly appointed. 
—Iaaurrr (B.) (Liverpoo.), Lrp. — v. 
BARCLAYS BANK, LYIn, (1927). 187 1. TT. 413; 
TL. RR. 49. 


4104a. Disputes between directors.|— 
STANFIELD v. GIBBON, [1925] W. N. 11. 

4108. Add. Annotations :—Mentd. Schneiders v. 
Abrahams, {1925]) 1 K. B. 301; Clark v. 
Westaway, [1927] 2 KK. B. 597. 

4117a. -}—PARKER & COOPER, Ltn. 
v. READING, No. 8160a, ale. 

4129. Add. Annotation: Refd. Leyton U. D.C. 
ve. Wilkinson, [1927] 1K. B. 853. 

4142. Add. Annotation :—Refd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33. 

4144. Add. Annotation :—Consd. Havana Cigar & 
Tobacco Factories v. Oddenino, [1924] 1 Ch. 
179. 

4166. Add. Annotations :—Refd. Underwood vv. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775: Houghton v. 
Nothard, Lowe & Wills, [1927] 1 WK. B. 216; 
Liggett (Liverpool) ¢. Barclays Bank (1927), 
37 LT. G43. 

4170. Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, {1924) 1 K. B. 775: Houghton pr, 
Nothard, Lowe & Wills, [1927] 1 IK. Be. 246, 
Refd. Kreditbank Cassel G.o om. b. IL v. 
Schenkers, [1926] 2 K. 13. 450. 

4170a. - - = 2 Houauron & Co. 
vy. Noruarp, Lowe & WiuLs, No. 3157a, 
ante, 

4191. Add. Annotation :—Mentd. Ie City Equit- 
able Fire Insce., [1925] Ch. 407. 

4232. Add. Annotation :— Refd. Kreditbank Cassel 
G.m.b. LU. v. Schenkers, [1026] 2 K. B. 450. 

4236. Add. Annolaulion: - Refd. Kreditbank Cassel 
G.m.b. H. v. Schenkers, (1926) 2 K. B. 450. 

4237. Add. Annotation :-- Refd. Kreditbank Cassel 
G.m.b. I. v. Schenkers, (1926) 2 K. 1. 450. 

4239. Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Kreditbank Cassel 
G. m. b. H. v. Schenkers, [19027] 1 K. B. 826. 














services raised wn imphed contract to 
pay.—PowsR v. KDMONTON LUMBER 
HXCHANGEK (1920), 3°>W. W. kt. 10; 
63D. I. R. 468.—CAN. 


[1926] , 


| PART III. SECT. 31, SUB-SECT. 4. - D. 
Whether valid.]—PRICE 


PART Ill. SECT. 31, SUB-SECT. 5.— 
B. (b). 


Ou Co. (Alta), 


4209 vii. ~——.]—P rior to the incor- 
poration of pitf. co., a document con- 
taining the terins of w proposed contract 
between it & deft. co. was cxecuted & 
handed to the organisation committee 
of ee co. as ovidenece of the fuct that 
defts. were willing to enter into the 


entered into an contract us soon as pitf. co. should 


money to secure payment of a debt 
owing to the by another coa., 
with which the assignor co. had no 
prior or contemporaneour agreement : 
—_ the co.’s memorandum of 
aesocn. gave it no such power.— 
ABBOTSFORD LUMBER Co. v. STEVEN- 
Bon, {1925} 4 D. L. R. 560; [1925] 3 
W. W. HR. 451.—CAN., 


PART Ill. SECT. 31, SUB-SECT. 3.—C. 
4083 iii. -—- - -l- Re Pacipia 





agreement with pltf., under which pltf. 
undertook the sale of products on a 
comission basis. The agreement on 
its face showed that p!tf. was to operate 
on behalf of the co. then in process of 
incorporation :—Held: cornmisslons 
earned after incorporation of the co. 
were not recoverable against the 
partnership ; but to recover from the 
co. plitf. would not be bound to prove 
an express contract by the c9., as the 
performance & acceptance of his 
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have become incorporated. After pltf, 
co. had become incorporated & ree 
ceived Its certificate entitling it to 
commence business It duly executed 
the docurnent, & the contract was 
thereafter acted on :—/eld : pltf. co. 
was entifled to sue for damages for 
breach of such contract.— AssucaTiD 
GROWERS OF BRITISH COLUMBIA, LTD, 
v. BRiITIsH COLUMBIA FRvuIT Lanp, 
LTp., (1925) 1 D. L. R. 871; (1925) 1 
W, W. RK. 505; 34 B.C. It. 533.—CAN. 


Cases 4239 ---4623. 


Refd. Floughton 7. Nothard, Lowe & Wills, | 
[1927] 1 K. B. 246; Liggett (Liverpool) v. | 
Barclays Bank (1927), 187 L. T. 443. 

Mentd. Itritish & North 
Kuropean Bank +. Zalzstein, [1927] 2 K. B. 


4240. Add. Annotation : 


72. 


4258. Add. Annotation :—Mentd. Humphrey & 
Denman v. Kavanagh (1925), 41 T. L. R. , 


378. 


4267. Add. Annotation: 


76. 


4283. Add. Annotation :--Refd. Isaacs v. Cook, 


[1925] 2 K. B. 391. 


4321a. Society not for profit.|-—A provision in a 
memorandum of assocn. of a society not. for 
profit, registered under 1867 Act, & authorised 
by the Board of Trade under sect. 24 of that 
Act to dispense with the word ‘ Limited,” 
that in certain events the Habilit y of members 
shall be unhmited, is not) a provision in the 

with respect to the objects 

under [908 Act, s. 9 (1). & the 
cancelation of such a provision cannot be 

Re 

PROMOTING IMPLOYMENT OF WOMEN (1927), | 


os 


memorandum 
of the eo.’ 
the et. 


confirmed = by 


TI Sol. Jo. 583. 


4393. Add. Annotation :—As to (1) Refd. Re City 
Kquitable Fire Insce. (1924), 40 T. L. R. 


664. 


4403. Add. Annolation : — Mentd. 


PART III. SECT. 31, SUB-SECT. 9.—A. 

n i Vhaldl + (1) 1008) Aet 
bh Gc Not Tmt ailreration OT tne 
menrorandum, of aspoecn to an altera- 
thon oof the obgeets clause, masiuch 
as the whole objects of a cor were not 

onfained ino that clause , 

veya pes, on CU alteration being designed 
for the botter attainment of the oljgects 
of the eo., a petition for confirmation 

f the alteration should be granted, 
INCORPORATED CiLASGOW DeNrAL 
Hosprtvn oe LORD ADVOCATE, [E27 | 
Ss. (, 100° SCOT. 


qi. Tneorporation abroad j—A 
co., registered under Cos, Acts, presented 
a petition for an alteration of its memo- 
randum of assocn. by the addition of 
n power “to procure the eo. to be 
incorporated, rogistered, or recognised 
in any foreign country.’”? The ct., 
while sanctioning the powor to procure 
the registration or recognition of the 
co. in vw foreign country, refused to 
confirin the power to procure its incor- 
poration there.—te TaAYsipR FLOOR- 
cLoTH Co., Lrp., [1923] S. Cc. 590.— 
SCOT. 


= | 





4308 iv. .) -A cometery = co. 
sought additional power to act us 
“stone & marble cutters, masons, 
quarricrs & sculptors, florists, gardeners, 
& undertakers.”’ Thoct., in the absence 
of evidence of any convenience or 
advantage totheco., restricted the new 
rowers by limiting them to powers to 

e used in connection with, & as 
incidental to, the co.’s main busi- 
ners of cemetery owners.— EH DINBURGH 
SOUTHERN CEMETERY Co., LTp., [1923] 
S. C. 867.—SCOT. 

ri. ——.]—A co. sought the addition 
of a power to sell, let on rent, or lease 
tho undertaking of the coo., or any 
branch or part thereof. The ct. ro- 
stricted the power to any branch or part 
of the undertaking ... being = § an 
ndjunct to the main undertahing.— Re 
TAYSIDE FLOORCLOTH Co., LTn., (1923) 
8S. C. 590.—SCOT. 


PART III. SECT. 82, SUB-SECT. 1.--C. 


q i. .J—Deft. co. bought 
land from Pee & in payment therefor 
transferred to pltfs. a block of shares 








Apld. 
Nothard, Lowe & Wills (1927), 44 T. I. R. | 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

4427. Add. Annotation: —Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 


4458. Add. Annotations :—Refd. Russian Com- 


mercial & Industrial Bank v. 
d’Escompte de 


Comptoir 


Mulhouse, Banque Inter- 


nationale De Commerce De Petrograd v. 


Houghton — ». 


SOCIETY FOR 


Goukassow (1924), 40 T. L. R. 837 ; Swedish 
Central Ry. v. Thompson, [1924] 2 K. B. 255. 
Mentd. Bohemian Union Bank +. 
Property Administrator, [1927] 2 Ch. 175; 
Todd v. Egyptian Delta Land & Investment 
Xo. (1927), 981. J. K. B. 554. 
4524. lor this number read ‘‘ 4525.’’ 
, 4525. For this number read ‘‘ 4524.°’ 
' 4568. Add. Annotation :—Mentd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. 
| 4571. Add. Annotation :—Mentd. Re Railways 
Act, 1921, Ke Standard Charges Schedule 
(1925), 94 L. J. K. B. 364. 


4607. Add. Annotation: 
[1925] Ch. 616. 


4623. Add Annotations :—As to (2) Consd. Kredit- 


Austrian 





Consd. Garrard v. James, 


bank Cassel G.m.b. H. «. Schenkers, [1927] 


1] K. 
Liverpool, 


Agricultural 


in anothor co., agreeing to re-purchase 
from pltfs. at a fixed price, on or before 


them as should not have’ been pre- 
viously sold or transferred by pltf> 
Held: the agreoment to re-purchase 
was ultra vires deft. co. a» Cox. Act 
8. 44, expressly prohibits a purchase 
of shares in another co —GRANT ft. 
DOMINION Loose LEAF Co. (1924), 
56 O. L. R. 43.—CAN. 


PART II. SECT. 32, SUB-SECT. 2.— 
B. (a). 


Under power imi memo- 
For shares ain another com- 
pany.) Such sale does not necessary 
involve winding up, &, Where the 
directors’ authority is derived from oa 
vote of the shareholders, ao marority 
vote ois sufficient. EPeMSTREET tv. 
NORTH Wes Biscturr Co, [Eo] 2 
Doi. Ro S29: [19V6}2 WOW. RR. 150, 
2! Alta. IT. R. 283.- CAN. 


PART II. SECT. 33, SUB-SECT. 3.—A. 


ei. ~-—Deft. ‘tan the 
largest shareholder ” of a co. claimed 
damages for false representations made 
as to the business of the co., which had 
the effect of depriving the co. of its 
clients: —Jield + the cause of action 
alleged was not defamation but an 
wnjuria doue morely to the co., for 
which the co., & not an individual 
shareholder, was entitled to sue.— 
GOOYNALL tv. HooOakenpdoorRNn, LTb., 
[1926] App. D. 11.—S. AF. 

P i. -}~A shareholder 
suing on bebalf of himself & all other 
shareholders can maintain an action 
alleging illegal use of the co.’8 money, 
when it clearly appears that an applica- 
tion to the co. to authorise such an 
action would be futile.-—HovusTon v. 
VICTORIA MACHINERY DEPOT, LTD., 
{1924) 2 D. L. R. 6573; 33 B. C. R. 
425,.—CAN. 

qi. 
SILVER-BLtacKk Fox Co., 
b. L. R. 132.—CAN. 


PART III. SECT. 38, SUB-SECT. 13.— 
A. (b) ii. 
of 


44U1 1. 
randium 

















.J—FARRELL v. MaGic 
(1924) 3 








** Credible testimony ”’ in: 
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sr. 


3. 526. 
Underwood v. 
[1924] 1 K. B. 775; Houghton = ¢. 
Lowe & Wuls, [1927] 1 


Refd. Underwood v. Bank of 
Barclays Bank, 
Nothard, 
K. B. 216; Liggett 


ability to pay—What is.}—I1n an action 
for reduction of a lease, brought by 
a co., defender was assoilzied & Ob- 
tained an award of expenses. Pursuers 
having reclaimed, defender, founding 


upon an uufavourable balance-shect 
of pursucrs which was about a year 
old, moved that pursuers should be 


required to find caution for expenses 
under 19038 Act, 8. 278. The ct. refused 
tho motion, as it did’ not appear by 
“‘crediblo testimony ’’ that pursuers 
would be unable to pay defender’s 
expenses if he were successful in respect 
that a later balunce-sheet showed that 
the financial depression from which 
pursuers had been = suffering was 
passing off, &, further, im respect that 
pursuers had a responsible directorate 
& a profitable record in the pers & 
that there was no suggertion that any 
creditor was pressing them for pay- 
ment which he was unable to get.— 
EDINBURGH ENTERTAINMENTS, LTD. ¢ 
STEVENSON, [1925] &S. C. $48.—SCOT. 


PART Ill. SECT. 84, SUB-SECT. 1.— 
A. (a). 


4569 ii. -}] — ZIMMERMAN t. 
ANDREW MOTHERWELL OF CAN., LTD. 
(TRUSTEE) [1925], 3 D. LL. R. 953, 3 
W. W. It. 42.—CAN. 


PART III. aude ee SUB-SECT. 1.— 
- (bd). 

sd. Co-operative livestock company 
incorporated under Companies stct.j— 
Held: to have power to borrow.— 
CANADIAN BANK OF COMMERCE ¢., 
JOHNSON (Alta), [1926] 4 D. I. R. 
1179; [1926] 3 W. W. Wt. 613.--CAN, 


PART III. SECT. 34, SUB-SECT. 1.-—B. 


sm. Power to borrow & raise money— 
Mortgage.j— Held: & mtge. over part 
of a co.’K real estate as security for 








a loan was justified. —UNIQUE PrRo- 
PERTIES, LTD. wv. ENDEAN, [1927] 
N. Z. L. R. 244.—-N.Z. 
PART Ill. SECT. 34, SUB-SECT. 2.— 
C. (b) 2. 
ri. Issue before prospectus filed.) 
—MARTIN wv. CLARKSON, 


(1926) 3 
D.L.R.29; 58 O.L. R. 618; 7 C. B. RR. 
619.— CAN. 


(Liverpool) c.} Barclays Bank (1927), 137 
4 T. 4133. 
warciays Bank, [1924] 1 K. B. 775. Refd. 


Houghton vr. Nothard. Lowe & Wills, [1927] 
eines ~  gpreott oor: Barclays 


ik (1927), 1387 L. T. 


4630. 1dd. Annotation < 1s to an ) Refd. Hlouchton 
ve. Nothard, Lowe & Wills, [1927] 1 1K. Be 246. 


4637. Add. Annotation :-—Refd. Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. 


4637a. Whether certificate securing income stock 
is debenture.J]—Defts., a limited co., issued 
certificates for securing income stock, & a 
certificate was issued to pltfs. whereby the 
co. certified that it was indebted to them in 
a certain amount. ‘The certificate stated 
that three-fourths of the net profits of the co. 
in each year or a sum equal thereto were to 
be applied in paying otf the income stock pari 
passu.§ Under conditions indorsed on each 
certificate a register of the certificates was 
to be khept at the co.’s registered office, 
wherein would be entered the names & 
addresses of the registered holders & par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of three-fourths in value of the 
certificates. Pltfs. were refused inspection 
of the register, & brought an action for an 
injunction to restrain defts. from interfering 
With their right, under 19U8 Act, s. 102, to 
inspect the register :—Held: the certificates 
were debentures within the sect., & pltfs. 
were entitled to the injunction.— LEMON Vv. 
AUSTIN FRIARS INVESTMENT TrRusr, JT., 
[1926] Ch. 1; 95 1. 0. Ch. 07; 133 1.1%. 790 ; 
411. L. R 629; 69 Sol. Jo. 762, C. A. 


Add. Annotation: Mentd. Guatemala (Re- 
publica de) vr. Nunez (1926), 95 J. J. I. oD. 
900. 


4688a. Refusal to give information to 
debenture-holders—Acquisition of debentures 
from cestuis que trust at inadequate prices.|]— 
Re MaGanvi Sopa Co., Lirn., No. 7409a, post. 


Add. Annotation :-— Refd. Jt Automatic 
Bottle Makers, Osborne cv. Automatic Bottle 
Makers, [1026] Ch. 4172. 

4697. Add. Arnnetation :—-As to (2) Refd. National 


Provincial Bank of England v. Charniey 
(1928), 938 L. J. K. B. 241. 


4700. Add. Annotation :— Consd. Re Lioyd’s Fur- 
niture Palace, Kvans v. Lloyd’s Furniture 
Palace, [1925] Ch. 85¢ 

4716. Add. Annotation :— Folld. Heaton & Dugard 
v. Cutting, [1925] 1 K. B. 655. 

4716a. —— —— ——.]—Judgment having been 


recovered in an action against a limited co., 
which had issued debentures giving a floating 


4666. 








4690. 


PART III. SECT. 34, SUB-SECT. 2.— 
C. (b) ai. 





| 


- —— 


PART III. STE ven SUB-SECT. 2.— 


Vol. X.-—Companies. Cases 4623—4730a. 


charge over its property, cxecution was issucd 
under a fi. fa., & the sheriff went into posses- 


Thereafter, & before the sheriff paid the 
amount of the debt & costs to the execution 
creditors, the debenture-holders in deft. co. 
appointed a receiver, who claimed to be 
entitled to the moncy in the hands of the 
sherill :— Held: the money was paid to the 
pherill as a debt owing by defts. to the 
execution creditors, who were therefore 
entitled to retain it as against the recciver.— 
Wikaron & DuUGARD, Lrp. v. CUTTING 
BrorneEers, Urp., [1925] 1 K. B. 655; 94 
J. J. WN. B. 673; 133 L. T. 41; 41 T. L. RR. 
286, 1). C. 


4730a. Floating charge over part of assets 
already charged.) — Where a debenture trust 
deed, creating a general tloating charge over 
wil the undertaking & asscts of the co. both 
present & future, reserves power to the co. 
in the ordinary course of its business to 
create specific charges over any of those 
assets, Chen although a second general floating 
charge over all the property comprised in the 
first charge but ranking pari pussw with or 
in priority to that charge, is, under the general 
law, incompatible with the first charge & 
ranks subject to it, yeb there is no principle 
of law which forbids the creation cf a second 
floating charge over part only of those assets 
ranking pari passu with, or in priority to, the 
earlicr floating charge, so long as the later 
floating charge is within the limits of the 
power reserved. 

A debenture trust deed created a gencral 
floating charge over all its undertaking & 
assets both present & future, but reserved to 
the co. power to create in priority to that 
charge such mtges. or charges as the co. 
should think proper “ by the deposit of any 
dock Warrants, bills of lading, or other 
shmilar comunercial documents, or upon any 
raw materials, or finished or partly finished 
products & stock for the purpose of raising 
money in the ordinary course of the business 
of the co.” In pursuance of the power & in 
the course & for the purposes of its business, 
the co. raised £12,000 & secured payment 
thereof by charging all the before-mentioned 
documents, materials & stock, both present 
& future, by way of a floating security to 
rank in priority to the floating charge created 
by the trust deed :—ecld: the power re- 
served to the co., except as to sub,ect-matter 

purpose, was unlimited ; it enabled tli 
co. to choose the form of a floating charge, if 
required, & the second charge was valid & 
entitled to priority over the first charge.— 
Re AUTOMATIC Borrnit MAKERS, OSBORNE v. 
AUTOMATIC BOTTLE MAKERS, [1926] Ch. 412 ; 
95 L. J. Ch. 185; 181 L. T. 5175 70 Sol. Jo. 
402, C. A. 








PART III. SECT. 34, SUB-SECT. 3.- 
A. (b) 1. 


-— Hhether misfeasance 


m i. -—Where debentures v cre p --— 
Bed» Weetliea A o t te p ] ised before the co. had filed a Aina included }—Where a debenture 
ss -}—Pereons lend- purports to create a charge on “ the 
he undertaking of the co. 


~3 Were Le. 


erwaset ta 


assume that the essentials of internal 
management huve been carned out by 
the co.—MakRtin ¢ 


tho debenture- -holder, t they “were valid 
in the hands of the pledgce to whom 


& all its pro- 
perty prerent & future including un- 
called capital,” misfearance claims are 


 CLARKAON, [1920] ¢) bad been assigned.—MARTIN vo included in puch chery he BUICK 
4D. LR. 2323 57 0. L. 1.4995 "Oe aKson. 11926] 3. D. L207 98 parm, Lew, 11926) No. DW 4 
C. B. {y — N.Z. 
2 
38 305 20) 


Cases 4755—41941. 


4755. Add. Annotations :—As to (1) Refd. Kredit- 
bank Cassel G. m. b. H. v. Schenkers, [1926] 
2 K. 3B. 450. Generally, Refd. Houghton v. 
Nothard. Lowe & Wills, [1927] 1 K. B. 246. 
Mentd. Underwood v. Bank of Liverpool, 
ne v. Barclays Bank, [1924] 1 K. B. 

75. 


4781. Add. Cilations:—93 L. J. Ch. 27; 
T. 93. 
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4783a. Delay in issue to retain credit.|— 
Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not void- 
able under 13 Kliz. c. 5, when the co. goes 
into liquidation.—fe Lioyp’s FURNITURE 
PALACE, Iap., EVANS v. LLOYD’S FURNI- 
TURE PALACE, JTstp., [1925] Ch. 853; 05 
J. J. Ch. 140; 184 L. T. 241; [1926] B. & 





Under ‘* Right to inspect register of deben- 
ture holders & have copies.|—See 1908 Act, 
s. 102,’’ add as follows :— 


4808. Add. Annotation :--Distd. Ite Automatic 
Bottle Makers, Osborne v. Automatic Hottle 
Makers, [1926] Ch. 412. 


4809. Add. Annotation :- Consd. Itc Automatic 
Rottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 

4825a. .J|—-LEMON v. AUSTIN Fuians INVEST- 

MENT TRUST, I/tp., No. 4637a, arte. 

Add. Annotation: Consd. British 

Nickel Corpo. ¢c. O'Brien, | 127] A. 


4858a. \oco. issued omtpe. bonds 
secured) by oa eee deed. which gave power 
{o aamagority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modification of the rights of 
the bondholders. A scheme for reconstruc- 
tion of the co. provided for the mtge. bonds 
being exchanged for income bonds subjeet 
to an issue of first ameome bonds ; also that 
a committee, one only of whow was to be 
appointed by the mtge. bondholders. should 
have power to modity: the seheme without 
confirmation by the bondholders. | The 
scheme was sanctioned by the majority of 
the bondholders requisite under the trust 
deed. The required majority would not have 
been obtained but) for the vote of the holder 
of a large nunmiber of bonds, whose support 
of the scheme was obtained by the promise 
of a large block of ordimary stock, an arrange- 
ment which was not mentioned im the 
scheme: Held: the resolution was invalid, 
both beeause the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 
& beenuse the scheme, so far as it provided 





4858. 


(". 369. 


| 


Amertea 


' 
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AMERICA NICKEL CORPN. vt. O'BRIEN, [1927] 
A.C. 360; 96L. 3. P. C257; 186 LL. T. 615 ; 
43 T. L. R. 195, P.C. 
4883. Add. Annotation :—Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 329. 
4906. Add. Annotation :-—Consd. Jacobs v. Batavia 


General Plantations Trust (1924), 93 
L. J. Oh. 620. 
4925. Add. Annolalion:—Consd. Employers’ 


Liability Assce. v. Sedgwick (Collins) (1926), 
05 L. J. K. B. 1015. 

4931. Add. Annotation :—Consd. National Pro- 
vincial & Union Bank of England v. Charnley, 
(1024] 1K. B. 431 


For the paragraph in the original volume 
substitute the following paragraph :— 


Due _ registration— Particulars of 
property charged insufficiently entered.|—-A co. 
with the object of securing payment of its 
overdraft at pltf{. bank ‘‘ demised ”’ to the 
bank a certuin leaschold factory with all the 
movable ‘‘ plant used in or about the pre- 
mises ’’ for a termn of about 996 years. ‘The 
bank sent the indenture to the registrar of 
companies for registration under 108 Act, 
5. 93. In the particulars required to be filed 
pursuant to that sect. the instrument was 
described as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
instrument in the register in similar terms, 
identifying it by its date, & omitting all 
mention of any charge on the chattels. 
Subsequently the sherill, in execution of a 
judgment recovered by deft. against the co., 
seized certain chattels of the co. upon the 
mortguged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtye., & obtained from the 
registrar a certificate ‘‘ that a mtge. or charge 
dated ’’—specifying the date & the parties 
to the instrument—‘ was registered pur- 
suant to Cos. Act, s. 93.’’ On an interpleader 
issue to try the title of the bank as against 
the execution creditor :—Held: as the 
certificate identified the instrument of charge, 
& stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying tho due registration 
of all the charges created by the instrument, 
including that of the chattels, & it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading.—NaATIONAL PRO- 
VINCIAL & UNION BANK OF ENGLAND v. 
CHARNLEY, [19214] 1K. B. 431; 03 lL. J. BK. B. 
241; 130 L. T. 465; 68 Sol. Jo. 480; [1924] 
B. & C. RR. 37. 


4941. Add. Annolation :—Generally, Refd. National 
Provincial & Union Bank of England w. 


4933. 


ee nee 





for w cominittee, was alfra vires. - BRITISH Charnley, [1924]1 K. B. 431. 
PART II. SECT. 34, SUB-SECT. 3. — , subject) to presertbed Sees ae Deft. co., having agreed to purchase 
C. (a). BANK oF Baronpa, Iserp from pitf. co. a motor, paid £100 on 


» Mortgage of speetfic asses | - 

A tae deposited & pledged wath & 

to a bank as Recurity fer repayment of 

&® loan all the Hquid assets, dneluding 
or at any 


—_— —-- 


OUT. - 


4920 iii. -——- ———.]— Re 
a MCEL), LTp. (1923), 58 I. L. T. 


in its godow in, the. hoys of “which had 
been dolivered to the bank :—Meld : 

the charge was not a floating charge, 
but a mtge. of specific assets, with a 
licence to the mtgor. to dispose of 
them in the course of the business 


AN ae (1926), I. L. ne 0) Bom. 


PART III. SECT. 34, SUB-SECT. 4.— 
A. (a). 


st. Agreement to give security. }}— 


over 
ill of 
ut was not exe- 


delivery, & agreed to give ter aig & 
the motor for the balance, & a 
kalo was pre ared, 
cuted :—Held : the greelent to give 
security had het created an equitable 
mtge, « Which, not ate within the 
‘A.anition of ‘* mntgee n Cos. Act, 
1903, 8. 130 (11), was not rendered 
void by that scct. by reason of non- 
registration. —NEWw ZEALAND SERPEN- 
TINE Co., LTD. v. Bicon Hay QUARRIES, 
LTv., [1925] N. Z. L. R. 73 iy A 


sa Sa 
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4975. Add. Annotation :—Apld. Thomas v. Todd, 
[1926] 2 K. B. 611. 


4977. Add. Annotation :—Refd. Fenton Textile 
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tion of C. & Co. could be used by pltf. assocn. 
as L., though an agent for the debenture- 
holders, was also for some purposes the 
agent of C. & Co, --FENTON TEXTILE ASSOUN., 








Assocn. ¢. Lodge (1927), 96 L. J. K. B. 1016. 

4979. Add. Citations :——98 os J. Oh. 42; 180 Lrp. vr. LODuE (1927), 96 L. J. K. B. 1016 ; 
L. T. 178. 137 L. T. 241, C. A. 

4979a. Effect of voluntary winding up.J]— 50692. .| —FENTON [TEXTILE ASSOCN., 
Where under a debenture deed in the common LTp. ve. Lopak, No. 5067a, ante. 


form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authority of the | 
receiver so to do is terminated by the volun- 
tary winding up of the co., & on a contract 
thereafter made by the receiver as such he 
will be personally liable.—THOMAS v. Topp, 
[1926] 2 K. B. 6113 951. J. K. B. 808; 135 
L. T. 377; 42 T. L. R. 494. 


4982. Add. Annotation :—-Consd. Re Glyncorrwg 
Colliery Co., Railway Debenture & General 
Trust Co. v. The Co., [1926] Ch. 951. 


5016. Add. Anndlalion = Menta. Guatemala (Re- 
publica de) v. Nunez (1926), 95 L. J. K. B. 
055. 

5036a. Right to sue—On bills of exchange drawn by 
receiver —For goods supplied by company to 
acceptor.|—Where bills of exchange, signed 
by “ R., Receiver, F. Ltd.,” as drawer, had 
been accepted in respect of goods supplied 
by the co. to defts., & pltf. had stated that 
it must be “ clearly understood that) I am 
in no way accepting any liability or 
responsibility whatever in respect of the 
orders themselves " :— /feld: the words 
‘ Receiver, F. Ltd.” were words of descrip- 
tion only, & the bills did not purport to have 
been drawn on behalf of the co., & pitt. 
was entitled to recover against defts. upon the 
bills.- Kerrirn v. a & WAKEFIELD 
(1927) 43 T. L. RR. 

5067a. --- - Pitt, assoen. brought 9 an 
action against defts., C. & Co., & T., managing 
director of the co. Since the matters relevant 
to the action the debenture-holders of C. & 
Co. had gone into possession under the 
powers of their debentures, & had appointed 
L. as receiver & manager. I. filed an 
affidavit of discovery disclosing certain 
documents which he declined to produce, on 
the ground that though he had them in his 
possession at the time when he was managing 
director of the co., he now held them as 
receiver & manager of the debent ure-holders, 

an order could not be made against C. & 
Co.. to produce them:- Held: there might 
be documents which were such that C. & Co. 
itself would have the right to inspect for the 
purposes of the action, ©. & Co. having a 
right to redeem them, & the right of inspec- 





PART III. SECT. 34, SUB-SECT. 6.— 
B. (b) ii. 


sv. What amounts to default in 
paumen: of interest.}—It cannot bo said 
hat there has been default until 
demand has been made for payment at 
the place, or one of the places, named ess, 


5130 {, 


except 


| 5314. Add. 


Er parie a 
receiver ought not to. 
p., especially for the purpose of taking 
possession of & managing a going 

extraordinary 


5149a. 


5170. Add. Annotution :—Refd. Itc 


§316a._ - 
D. Pen 208 ; [1924] 1 W. W. KR. 1029. | ee Compances Ordatinee, VOI 


plication.} — A 
e appointed er 


5091. Add. Annotation :-—Apld. Thomas v. Todd, 


[1926] 2 K. B. 6ll. 

Application of assets—Deficiency.}— 
In a debenture-holders’ action where there is 
a deficiency, the assets must be applied in the 
following order: (1) costs of realisation, 
(2) costs including remuneration of receiver, 
(3) costs, charges & expenses of debenture 
trust deed including the trustees’ remu 
neration, (1) pltfs.’ costs of action, (5) pre- 
ferential creditors, (6) debenture-holders.-— 
Re GuLYNCORRWG COLLUeRY Co., RAILWAY 
DEBENTURE & GENERAL TRosT Co. me Pats 
Co., [1926] Ch. V51L; 96 LL. J. Ch. 133° 70 
Sol. Jo. 85973; sub nom. Re GLY NCORRWG 
COLLIERY Co.. Re RaAtuway Dresiewrunre A 
GENERAL Trost Co... 136 1. LT. bod. 
Glvneorrwe 
Ratlway Debenture & General 
The Co., [1926] Ch. O51. 





Colliery Co., 
Trust Co. v. 


5184a. On authority of receiver--To carry on 


business of company.|]—'Mitomis ev. Topp, 


No. 497Ma, anfe. 


5186a. Debenture given for money bona fide 


advanced—After knowledge of presentation 
of petition for winding up.|— The tact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such petition docs not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the co. to pay wages, & the costs of appet. to 
such an application to vi lidate his debenture, 
notwithstanding 1908 Act. 5. 205 (2), & of the 
liquidator, may be paid out of the assets of 
the co.—Jte Park Warp & Co., Trp... [1926 | 


Ch. 828; 95 L. J. Ch. 584530155 0. TP. 575 3 
10 Sol. Jo. 670; [1926] BoA CLR. OF. 
5194. Add. Annotation :— Consd. Allen v. Royal 


Bank of Canada (1925), 41 T. lL. HR. 625. 
Annotation: Distd. We Stanton, Hoge 
t Maule (1927), iT... Re PES. 

. Add. Annotations :-—Consd. Ie Stanton, 
Hoge ov. Maule (1927), 14 Te TP. RR. TES. 
Mentd. R. v. Central Criminal Court JJ., 
Ex p. Ta C. C., (1925) 2 Kk. 1. 48. 

May decide validity of debentures. 





20), & 47.) —The words do not refer 
to a winding up under any particular 
Act in the sense of a dissolution, but 
ineswsn a winding up of a co. in the 
sense of a realisation of the uascts, a 
distribution of the procecan among 
ereditors & an adjustment of the rights 


in the bond for payment of atone rabid iahaag ge —TRusTS & GUARANTEE : 
Trusts & GUARANTER Co., v. LTp. v. DRUMHELLER Powee Co., Of shareholders among thempolves, & 
Hesey 2D. L. R. {1924) 1 therefore a co. may be * hen wound 


DROMRELLER POWER Co., "11094), 2 
D. L. R. 208; (1924) 1 W. W. R.1029. 


W. W. R. 1029.—CAN. 


up ’ in this sense under Bhpcy. Act, 
as well as under cither: Dominion o1 


PART Il. a 34, PLE TReCe: 6.— 


Affidavits — Made before in- 
stitution of proceedingse—Inadmisaible.]} 
—TrRusTS & GUARANTEE Co., LTD. wv. 
DRUMHELLER POWFR Co., [1924] 2 


' PART III. SECT. 34, SUB-SECT. 6.— 
E. (£) fi. 


6148 i. Form of judgment. rapa 
v. CLARKSON, (1925} 4 D. L. FR. 
57 0. L. R. 499; 5 C. B. KR. 336 


* PART III, SECT. 3E. 
sa. Meaning of “ being wound up 
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| 


provincial Winding-up Acts —Jte IRMA 
Co-OPKBERATIVE Co., LYTp., fe Lover & 
Kxruvpson, [1925)1 )) L. R. 275 [1024] 
3 W. W. R. 850.—CAN. 


PART III, SECT. 36, SUB-SECT. 1.—A. 
t. Add “‘ reved. 14 8. C. R. 624.” 


Cases 5316a—5908a. 


5337. Add. Annotation :-—Refd. loch v. 
5343. 


5346. olde. dacnolation 


5354. 


5357. 


5357a. —— .J|—A co. was registered in Barbados 


PART 


» 
n 1 


Less than three months before the commence- 
ment of its compulsory winding up in a county 


£10,000 issued debentures to the extent of 
£1.500 in favour of two persons. The 
hquidator moved in the county cet. for a 
declaration that the debentures were Invalid 
either as a fraudulent preference under 14908 
Act, 5. 210, or as a floating charge created 
otherwise than for cash under sect. 212, 
& that the persons named in the debentures 
had no nghts in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors: eld: the county ct. judge had 
fuaridietion to entertam the  liquidator’s 
appheation, A, as he had done so, his dis- 
cretion could not be interfered with. - Re 
STANTON (BL & 1.), Lirp., Hoga co. MAULE 
(1927), 414 T. i. R. PER, D.C, 


Black- | 
wood, [1924] A. GC. 783. 

Add. Annotation : --Mentd. Re Quintin 
Dick, Cloneurry v. Fenton, (1926) Ch. 992. 
:-- Mentd. Bank of Liver- 
pool & Martius o. Holland (1026), 43 T. 1. RR. 
OQ, 

Add. Annotation :—Refd. T.och v. 
wood, JIM21) A. OC. 7835. 

Add. Annotation :—Refd. Loch v. Black- 
wood, [1924] A. C. 783. 


Black- 


under Cos. Act, 1910, of Barbados, as a 
public co., in order to carry on testator’s 
business & to divide the profits of 1t between 
members of his family entitled under his will 
to share them 3; the managing director had 
wv preponderating voting power. Upon a 
petition for winding up by shareholders who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
Ings, or to submit accounts, or recommend a 
dividend, & that they had laid themselves 
open to the suspicion that their object in so | 


Ill. BEC =e SUB-SECT. 2.— way as to 
» (a). 


—---.) Where the notice pro- 


| 
| 
et., aco. having a paid-up capital of less than | 
| 


5372. Add. 
5388. Add. 


5397a. 


5604. Add. Annotation : — Mentd. 


5648. Add. 


5881. Add. 


his fellow-share- 
holder’s confidence ip the tinpartiality 
of his administration :-——/eld : 


destroy 
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omitting was to keep petitioners in ignorance 
of the co’s. position & affairs & to acquire 
petitioners’ shares at an under-value :— 
Held: the power to wind up the co. under 
sect. 127 (vi) of that Act [which was identical 
with 1908 Act, s. 129] was not confined to 
cases in which there were grounds analogous 
to those mentioned earlier in the sect.; & 
in the circumstances of the case, regard 
being had to the domestic character of the 
co., petitioners were entitled under that 

rovision to a winding-up order.—LOCH v. 
BLAGKWOOD (JOHN), Lrp., [1924] A. C. 783 ; 
93 L. J.P.C. 257; 131 L. 7.719; 40T.L. R. 
a 68 Sol. Jo. 785; [1924] B. & C. R. 209, 
Pi. 


Annotation :—Refd. Loch v. Black- 


[1924] A. C. 783. 
Annotation :—Consd. Loch v. Black- 
[1924] A. “@ 7e2 


Omission to hold general meetings or 
to submit accounts.}|—Locu v. BLACKWooD 
(JOHN), Lrp., No. 5357a, anile. 


wood, 


wood, 





5474. Add. Armnotation :—Mentd. Re City Lquit- 


able Fire Insce. (1924), 40 T. L. BR. 883. 
Hunter v. 
Stiidtische Llochseefiscberei Gesclischaft,[ 1925] 
2K. BL. 498. 

Annolatiou: Refd. 
Assee., [1926] Ch. 191. 


Re City Life 


5841a. Issue of debenture—For money advanced to 


company for payment of wages.| — fv PAKK 
Warp & Co., Lrp., No. 518b6a, anle. 


Annotations : —Distd. Ae Stanton. 
Howe vr. Maule (1927), 414° T. LL. Re 11S. 
Mentd. FR. 2. Central Criminal Court JJ., 
Ea p. L. C. C., [1925] 2 K. 3. 43. 


5908a. Application for order under 1908 Act, 


s. 175 (6), for exculpation -Right of successful 
applicant to costs.:\—/te AMUSEMENTS Con- 
sTRUCTION Co,. Erp., | 1927) Wo N. 7. 


Batt & Wik MANUEFACTURING Co., 
Lip. (P9267 2 DL. Rebs7, bs O.L Re. 


it was | oso AN, 


vided for by Winding up Aet, Roa. c', 
90g ce 244), 5 4, has not been served, 
& oa petition for a winding-up order is 
presented, the question whether (he 

is “unable to pay its debts as the, 
become due,’? within geet. 3 (a), must 
be determined by the et. upon the 
material fled Ne Mito Wunadt Co, 
Lep., (INSP 2 OL Re UTOs [1925] 
iW. W RR tl42. 35 Mam LL. RR. 1, 
oo. RoR 707) -CAN. 


PART Ill. SECT. 36, SUB-SECT. 2. 
D. (a). 


di. to Ate JANES LU ABteERS 
Co, Lin. (926) TP LR. IT, os 
Oot bt. baa CAN. 


PART JIJ.SECT. 36, SUB-SECT. 2.— 
TY (ny 


5384 11. }) -Nithourh a eo. rie 
be wound up where there is a complete 
dendloek ainoits  omianagcement. where 

substantial uaagotty of the share- 
holders are opposed to the making of 
the order, where the petition is the 
oufeome of a mere domestic quarre., 
A where no substantial advantage will 
neerue from the pranting of the order, 
an order will not be made. - Zee 
SHIPWAY TRON BELL & Wire 3? 
FACTURING Co.. Lirb., (2926) 2 0. L. RR. 
RAT 3 5S OT. Re o8o - CAN, 

i. Differences between two sole 
members, J—Whore resp. had treated 
the co. as his own busiuess in such a 


= ee 





Just & equitable that the co. should be 
wound up.—THOMSON wv. DRYSDALE, 
1925) S.C. $11.—SCOT. 


t in. ~ Jhadloch eaused by pete- 
1 Windimg-up order refused, 
—Re Jamis LUMBER Co... Letbp., 


[19261 E DL. R.178, os OL L. R. 100, 
AN 


~—e 


PART UI. aEet wie SUB-SECT. 2.— 
2 8 se 

5397a i. Managing director 

conducting affairs as though company 

his private business.|—BAIKD tv. LEES, 
[1924] S. C. 83.—SCOT. 


PART III. SECT. 36, SUB-SECT. 3.— 
B. (b) iv. 














q i. .J—A petition for 
the winding up of a co., filed by a 
ereditor with the viow of enforcing 
pavment of a disputed debt, is an 
ubuse of the process of the ct. & should 
bo dismissed.—PYDA SATYARAZU_ t. 
GUNTUR COTTON & PAPER MILLS Co., 
pa (1924), I. L. R. 483 Mad. 267.— 


6439 ii. .)—SMITHFIELD 
CoLtnp Stroraak & Exrortr Co. OF 
Souty AFRICA, LTp. v. LEVER (1924), 
45 N. LL. R. 73.—S. AF. 


PART III. SECT. 36, SUB-SECT. 3. — 
D. (a) i. 

Li. General rule--IPinding up dctre- 

mental to all concerned.) —Winding-up 

order set aside.—Zte SHIPWAY TRON 
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PART Ill. SECT. 36, SUB-SECT. 3.— 
D. (a) ti. 

q i. Ereephional ercumstances. } 
—~A creditor of a co. presented « 
petition for the winding up of the co. 
by the ct. The co. had gone into 
Voluntary Hquidution, & the petition 
Was opposed on the ground that the 
majority of the creditors desired the 
voluntary winding up to be continued. 
A statement of the co.'’s affairs 
showed that its liabilties amounted 
to £335,000, while its assets were 
estimated at £9,300; that about 





t Rh AWUSUUU, B8tated to be irrecoverable, 


had been advanced to directors of the 
co.; & that the co. had reccived large 
advances from associated cos., part 
of which were completel secured. 
Creditors to the extent of £300,000 
ineluding oue whose claim amounted 
to about two-thirds of the co.’» whole 
indebtedness, had assented to the 
voluntary winding up, & petitioner, 
who was a creditor to the extent of 
£5,000 only, was the sole creditor who 
objected to the co. being wound up 
voluntarily :—J/Jeld: although as a 
general rule the co. would have regard 
to the wishes of a majority of creditors, 
the circumstances were of such 
special character that an exception to 
the general rule should be made, & a 
winding-up order pronounced.—Bov- 
ROULIS v. MANN, MacNeal & Co., LTp., 
[1926] S. C. 637.~-SCOT. 


6056a. 


5953. Add. Annotation :—Mentd. Re City Equit- 


able Fire Insce. (1924), 40 T. L. R. 853. 


Damages & costs paid by insurance 
company in respect of judgment obtained 
against insured company.'}—Appct. obtained 
judgment against a co. for damages for 
personal injuries & costs. Afterwards the | 
co. Went into liquidation, & the insurance co. 
with which the co. in liquidation was insured 
paid the amount of the damages & costs to 
the liquidator: J/feld: | appet. was not 
entitled to have the amount paid to him 
direct by the liquidator, but it formed part 
of the assets for distribution among the 
general creditors, Ineluding appet. 9 Re EPAR- 








6182. 


6183. Add. 


6212. 


| 6222. Add. 


6241. Add. 


6229. Add. 


Vol. X.— Companies. Cases 5953 — 6406. 


—Re Crry EQurrasiLeE Fine INSURANCE Co., 
Lrp., No. 3059a, ante. 

Add. Annotation s—-As 
Debtor, [1927] 1 Ch. 410. 
Annotation :— Apld. 
f1927] 1 Ch. 410. 


to (2 \ 


) Apld. Re 


Re XN Debtor, 


Add. Annotation :-—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. lL. R. 853. 
Annotation: - Refd. Ne Darwen & 
Pearee, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 
Annotation :—-Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. *89 
Annotation : Hunter ov. 





RINGTON Moror Co.. Lp. 1927). 1407T. I. RR. | Stadtische Hochseefischerei Gesellschaft ,[ 1925 | 
ct on Ge 2 ik. BB. 498. 
1 a > eo ml yyy 
6064. Add. Annotation :- Refd. Re Stanton, Hogg | 6346- Add. Annotation :—1s fo (1) Refd. Swift 
- Maule (1927), 41). |. R. 118. v. Board of Trade, [19205] A. ©. 520. 
B187s ee, wees ees hee do ay le | 6368a. -- For salary for dismissal without 
WorcESTER EXTENSION & CHESTE : JUeNCTION notice.; Where a clerk claimed to be paid 
Ry, (' Q)., PP OTT IE Rn w ASE (1 SS 19), De (i. & out ot thre assets for SOPY Ces rendered, ANG 
Sm. 7283 5 Ry. & Can. Cas. 628 : ts LJ. Che | wvear’s salary for distussal without notiee, 
247: "| a a "Q). S. B20; 12 har: GO] : G3 contrary to agreement: J/feld 2 he was 
K R 1270) : entitled to the salary as claimed. Re 
fo es | MADRID BANK, Ar op. WILLTAMS (ES66), 1. 2 
FO FCUHUCCECUIEO Consd. Lee soit h OsSSeX Estuary N Reelama- | 5 1 ” ry - pinks “ pe a , i mu 7 i 
tion Co, Aa op Pain & Layton eta. Cie NWN Ee. Pi 2g. 21635 380 TL. d. Ch. tts PEW. R. 706; 
Refd. 7k Shrewsbury & Leicester Rye Ae Vardy chsol), | sub nom. Re MAprRiD Banh, Tarp. Map. 
200 J.Ch 825, Hoper Liddell (1854), 20 Beay. 438 | Hoppin. Jeep. WinLLAMS, Pt bi. I. £56. 
6150. Add. Annotation :—Refd. Re City Equitable  tinctutions  Refd. ft) Madrid) Bank, Wi 
Mir xe 9°24). 40° 53. (IS67), 15 WeOR Sab. Ae Geeneral Tene hange Bank, 
ire Insce. (1924), 40 T. L. R. 85: 
Preston's Claim (bs65), 78 hE Tobas . 


6150a. 





|}—Re Ciry 


EQuiTraBLE Furr In- | 
SURANCE C'o., LtTp., No. 8059a, ante. 


6374. Add. 


Annotation : 
gienic Laundry Co. 


Mentd. 
ve Thornycrott 


Britannia Ily- 
(1925), 


oa Add. red : Distd. te Stanton, Hoge 94 1, J. K. B. Sd8. 
» Maule (1927), FP. LR. TIS, ; 6400. Add. Annotations: Mentd. Re Clemmons 
6161. ‘Aaa. Annotation :—As to (2) Refd. Re City Aluminium (1921), 91 1. J. K. BB. 487; 
Itquitable Fire Insce. (1921), 40 T. L. lt. Costello v. Brown (1921), 91 L. J. KK. 2B. 220 
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Fire Insce. (1924), 40 T. L. R. 853. 


6173a. 





PART III. ack vie SUB-SECT. 8.— 
. (6). 


sb. Change of 
permisstble— Under 


solicitor — When 
order of court.) - 


Re CONTINENTAL FIRE & CASUALTY 
Co., (1924) 3 DL. R. Ys 2 WoW. RR. 


410; 34 Man. L. HR. 452.--CAN., 


PART III. SECT. 36, SUB-SECT. 9.—A. 

sc. Notice of meeting — To share- 
holders.J}—It 1s the duty of the trustee 
to give shareholders of an msolvent ca, 
the same notice of the first mecting of 
creditors a8 19 sent to those who are 
ordinarily deemed to be creditors, but 
the trustee’s failure to du so does not 
invalidate the mecting, unless the 
irrogulurity has prejudiced the share- 


Article relieving directors from loss— 


| 
6173. Add. Annotation :-—Refd. Re City Equitable | 
Unless arising from wilful neglect or default.] | 


Re 
6406. Add. 


the directors coase payment of all but 
small & pressing accounts & pay all 
the rest of the eo.’s takings into the 
bank to wipe out the co.’s overdraft, not 
With intention te prefer the bank. but 
in order to wipe out the directors’ 
habilitv as sureties under their personal 
ruarantee of the overdratit. such pay - 
ments do vot amount to a miateasance 
or breuch of trust within Cos Act 

1908, 5. 244 oO LINNEY (HO) & Co 

Lirp, Hye 5S] N. Z La. R. 907.—N.Z. 


PART III. SECT. 36, SUB-SECT. 10.— 
ier\ 


6201 i. TPosition of liquidator on 
Sammons Security for costs—V hether 
court will order. |- On @& stumnmons for 


holders. — Re Patricia APPLIANCE , an order requiting the liquidator to 
Snopes, LTp., (1923) 3 D. L. R. 1160; [ give security for  costs:— Meld > 
620. L. R. 215 ; 2C.B. R 466.—CAN although the et., in the exercive of its 


PART III. SECT. 36, SUB-SECT. 10.— 
C. (d) i. 


goneral Jurisdiction, eculd order security 
to be given, nev ertheless the established 
practice in the English cts. should be 


followed, & the summons must be 
sd. Something in nature of mis- dismissed — dte NEW ZbhALAND GUN 
conduct.}—To make a person hable MACHINE Co, Urb. (IN LIQuipaTlon), 


under Cos. Act, 1908, 5. 254, he must 
be shown to have been guilty of some 
misconduct by which the co. has 
suffered loss. There must be actual 
Joss or damage measurable in terms of 
monev.—/fte BUICK SALES, LTD., [1926] 
N. Z. L. R. 24.—N.Z. 


PART III. SECT. 36, SUB-SECT. 10.— 
C. (d) iii. 


se. Payments to discharge directors’ 
liablully on quarantee. }-W hen a co. is 
insolvent to its directors’ knowledge, & | 


[1927] N.Z. L. RR. 100. -N.Z 
PART III. SECT. 36, SUB-SECT. 10. — 
E. (a) iii. 

6221 i. When liable as contributor y— 
General rule.}—A past member of a 
limited co may be Hable to contribute 
to its assets in a winding up, not with- 
standing the fact that the existing 
members at the date of the commence- 
ment of the liquidation hold fully- 
ee shares only.— fe SOTTNERN CROSS 

LOoTOR FuEIS, LTv., Ez p. KELLEWAY, 


Snowdown 
Coalfield Extension Co. v. Snowdown Colhery 
Co. (1025), 94 L. J. Ch. 805. 
Annotation :—Mentd. Re City Life 
Assce. (1925), 42 T. L. R. 45, 


Colliery Co., South- Histon 


fI9VE, Ve. ER 27: th 
[19.0) Argus L. Ro 127 


wf 
PART III. BE Geert ee 10. — 
- (bd). 


of liqiua- 
Winding- 


A L T. 100, 
AUS. 


sf, Hlow  enforced—BRight 
dator to bring actton J Cos, 

up Act CGSusk ) 98 15 & 22, which 
establish uo summary statutory pro- 
eedure, enabling a liquidator to get 
payment froma contributory under the 
Act instead of proceeding by netion, 
are only permissive & not oblizatory 
& the iquidator is not bound to have 
recourse to that proced ere but may 
proceed by way of action —MASKCAR 
» McK ENzib & Son, (192412 Do LL RR. 
1212; 2 W. W. RR. 521 CAN. 


PART III. SECT. 36, SUB-SECT 10.- - 
E. (c). 
ti. ———- ——.J— There is nothing in 
Winding-up Act to justify thesugrestion 
thatansetthing the list of contributomes 
regard is to be had only to those share- 
holders whose drability is subject to 
call.—te NATIONAL StapitwM, DLrp. 
(1924), 55 O. L. RR. 190. - CAN. 
SE. Inccased — sharcholdcr.] — 
CANADIAN CORDAGE & MANU- 
Co. (1923), 54 O L. RR. 


Re 
4B8 SUS SUE We 


486.—CAN. 


PART III. sere a SUB-SECT. 10.— 
in. 

6298 i. Power of liguidator to 
make unmediate call—for uhole of 
unpaid balance on sharesa.j—he IRMA 
(CO-OPERATIVE Co., Lrp., Re LOVE 
-- KNUDSON, [1925] 1 bD L. R. 27; 
{1924] 3 W. W. BR. 850.—CAN, 





Cases 6409—6565. 


6409. Add. Annotation :—Consd. Re Pitchford, 
[1924] 2 Ch. 260. 

6427. Add. Annotution :—-Refd. Re City 
Assce. (1925), 42 T. I. BR. 45. 


6436a. - -—.] -In a common law action by a co. 
in liquidation against a shareholder for a 
eall made before the liquidation, deft. has 
no right of set-off in respect. of sums alleged 
to be due to him from the co.— ALLIANCE 
Finm Corpn., Lrp. vr. KNOLES (1927), 438 
T. 1. R. 678, 
6442. Add. Annotation :— Mentd. Re Pink, Elvin 
v. Nightingale (1026), 70 Sol. Jo. 1090. 
6442a. o| -Appit., the managing director of 
aco. Which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1026, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
EF him by the liquidator was void as a fraudu- 
, dent preference. In consequence of applt.’s 
non-compliance with that. order, a bkpcey. 
notice was served upon him, & a receiving 
order made against him, the registrar 
refusing to allow applt. to set off against the 
amount he had been so ordered to repay 
to the Jiqguidator the sum = for which he had 
recovered judgment against the co. :--JTeld : 
the indebtedness of appt. having been 
meurred under an order made after the date 
of the winding up, there were at that date 
no mutual debits capable of set-off; the 
payment by the Jiquidator bemg void as 
aofraudulent preference, applt. had not 
any vahd or effectual right of set-off in respect 
of the sum he had been ordered to repay 
to the Hquidator & his only right) was to 


Life 


prove in the winding up with the other 
creditors, Re A Diepror (82 of 1926), [1927] 
1 Ch. 103 (86 bE. RT. 8193 sub nom. Re 


MuUMPORD, DEBTOR &. PETITIONING CREDITOR, 
hep. OFFICIAL KRecerviek, 06 1. J. Ch. 75 ; 
[1926] Bok CR. 165. DL. 


6444. Add. i 122olation :- -Refd. Ie 


City Life 
Assce. (1925), 42 T. 1. R. 45. 


PART III. nnCle 36, SUB-SECT. 11.— State wheat 


(a). charged with 
6423 i. ——.] —NShareholdera are not 

onti(led to set off against their lability 
for immediate payment of the amounts 
uppaid on thetr shares any dividends 
owing fo them. -—2te InMA CO-OPKRA- 
Tive Co,., Lap, Re Love & KNUDSON, 
[W256tT DL. R273 (19024) 3 WW. a. 


went into 


co 


scheme. )—The 
the adininistration of 
Wheat Marketing Acts sold a quantity 
of wheat to a oo. which before payment 
liquidation :—Held : 
debt being a Crown debt, the Minister 
war entitled to alan of payment in 
the administration of th 
In the winding up of a co. the 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


6445. Add. Annotation :—Apld. Ke 
[1927] 1 Ch. 410. 


6446. Add. Annotations :—As to (2) Refd. Re City 
Life Assce., [1926] Ch. 191. Generally, Mentd. 
Martin v. Stout, [1925] A. C. 359 ; Tyldesley 
vias C. v. Leigh R. D. C. (1925), 23 L. G. R. 

6447. Add. Annotations: — As to (2) Apld. Re 
City Life Assce., [1926] Ch. 191. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 

6455a. Joint partnership debt — Creditor 
member of firm.}]—In the winding up of a co. 
the liquidator sought to set off against a debt 
due by the co. to a creditor a debt alleged 
to be due to the co. by a partnership firm 
of which the creditor was a member :— 
Held: the alleged debt of the partnership 
firm being a joint & not a joint & several 
debt, it could not be set off against the sepa- 
rate debt due by the co. to the partner.— 
Re PENNINGTON & OWEN, LiD., [1925] Ch. 
825; 05 L. J. Ch. 93; 134 L. T. 66; 41 
T. L. R. 657; 69 Sol. Jo. 759; [1926] B. & 
C. R. 30, C. A. 

6456. Add. Annotations :—Refd. Re Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 
Mentd. Re Snowdown Colliery Co., South- 
Eastern Coalfield Extension Co. v. Snow- 
down Colliery Co. (1925), 94 L. J. Ch. 305. 


A Debtor, 





6460. Add. Citations :—130 L. T. 13 [1923] 
B. & C. R. 114; affg. S. C. sub nom. 
Re WesB (1. J.) & Co. (SMITHFIELD, 


LONDON), LTp., [1922] 2 Ch. 369. 


Add. Annotations :—Refd. Ite Winget, Burn 
v. Winget, [1924] 1 Ch. 550. Mentd. Gilbert 
v. Gilbert. & Bougher (1927), 061. J.P. 137. 


6462. Add. Annotation :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550. 

6465a. —- - Rates paid by director—- Preferential 
right of director.|—2e LaMPpLvan IRON ORE 
Co., No. 8105a, ante. 

6467. Add. Annotations :—Refd. Re Clemmons 
Aluminium (1924), 94 L. J. K. B. 487- 
Mentd. Re Snowdown Colliery Co., South- 
Eastern Coalfield Extension Co. v. Snow. 
down Colliery Co. (1925), 04 L. J. Ch. 305. 

6565. Add. Annotation :— Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1026), 95 1. J. Ch. 576. 


Minister PART IIL. sabe Pate: SUB-SECT,. 11.— 


(c 


sk. Municipal tarcs d& tares due to 
Public Utildies Commuission—FPayabdle 
before Crown claims.)-—-Kee INTKR- 
NATIONAL METAL WokkKg8, LTD., Ex B: 
R., (1925) 1 D. L. RK. d0v; 5 C. B. RR. 


the 


e asrete of the 


850 -—CAN. 
o. Add “ rerad. 16S ©. R 456." 


PART III. SECT. 36 ,SUB-SECT. 11.— 
D. (a). 


hi. --- Rent] A landlord of a 
eo. dn diquidation has a preferential 
Clann tO payment up to three months’ 
ent. where there are goods on. the 
premises to that value at the date of 
liquidation. Re Sarives & MCKENZIE 
Piy., Lip, [ize] VoL. Re. 568: 45 
AOL. TL. 995 (L926) Argus L. R. 442.— 
AUS. 

hii. So PL Re CAaRenvTeR HaLes & 
Co, Lip, (1926), 26 8. Ro. N.S OW, 
420; 43 N.S. W. W. ON. 116.--AUS., 


PART III. SECT. 86, SUB-SECT. 11.— 
D. (b). 


sh. Price of wheat supplied under 


Crown is not bound by the provisions 
of Cos. Act, 1893, & its amend- 
ments.—He OCKERBY & Co., LTD. 
(1922), 25 W. A L R. 25.—AUS. 


sj. Tebt due to public Bourd.] —Meat 
Industry Act, 1915, No. 69 (N.S. W.), 
established a Board to administer the 
Act. The Governor had ower to 
veto certain of its actions, he Board 
had wide powers, which it exercised 
at fits discretion ; any power of inter- 
ference which a Minister of the Crown 
possessed was not such as to make the 
acte of administration higacts. Money 
received by the Board was not paid 
into the general funds of the State, 
but to its own fund :—Held: a debt 
due to the Board was not a debt due 
to the Crown.— METROPULITAY MEAT 
INDUSTRY BuaRD vo. SHEEDY, [1927] 
A. C. 999; 137 L. T. 732; 43 T. L. RB. 


| 701, P. C.—AUS, 
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PART III. sa tr aaa 11.— 


sl. Effect of Bankruptcy Act, s. 
48 (4).}—The above sect. does not 
restrict the amount of the debt for 
which an officer, director or sharehoJder 
of a co., whicb has made an authorised 
assigument, may in the first instance 

rove, & postpone the right to prove 
or the balance until all other creditors 
have been paid in full, but while allow- 
ing him to prove for the full amount of 
his claim, it merely festricts§ the 
amount of payment or satisfaction in 
the aggregate which he may receive 
on account of his claim as proven until 
claims of other ereditors have been 
satixnfied.—Re CALGARY FURNITURE 
STrorg, LTp. & Hiaas, (1924) 2 D. L. R. 
308; [1924) 1 W. W. RR. 1187; 4 
Cc. B. R. 538.—-CAN. 


6740. Add. Annotation :—Refd. Re Lloyd’s Fur- 
niture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 

6741. Add. Annotation: Consd. Re A 
{1927} 1 Ch. 410. 


6745. Add. Annotation :—Refd. Ie Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 


6746a. Payment to principal creditor—To relieve 
surety.|—Where a payment has been mado 
to a principal creditor with the intent to 
prefer a guarantor of the debt, Bkpcy. Act, 
1914 (c. 59), 8. 44, enables the liquidator in a 


e e. 
namnvilaansd waindimna am fA wasn. win ever nme 


Debtor. 


A private co., of which a father & son were 
the only directors & shareholders, was 
ordered to be wound up, & within the pre- 
ceeding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum as being 
a fraudulent preference within 1908 Act, 
s. 210, & a preliminary objection being 
raised that in any ecvent no order for 
repayment could be made:—IHeld: the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed.—Iie STANLEY (G.) & Co., 
[1925] Ch. 148; O04 I. J. Ch. 187; 133 
L. T. 37; 69 Sol. Jo. 36; [1925] B. &C. R.1. 


6750. Add. Annotation :—Mentd. Guatemala (Re- 
publica de) v. Nunez (1926), 05 L. J. KK. B. 


955. 


6751. Add. Annotations :— Mentd. King v. Sunday 
Pictorial Newspapers (1020), (1924), 41 


Vol. X.— Companies. Cases 6740—6936a. 


T. L. RR. 229; 
1 K. B. 545. 


Knight v. Ponsonby, [1925] 


' 6775. Add. Annotations :-—Refd. Cornish Mutual 


| 6936. Add. Citalions :—130 IL. 


| 
| 
| 
| 


| 


| 


6811. Add. 


6823a. 


6874. Add. Annotations : —Consd. 


6904a. 


6936a. 


Assee. v. I. BR. Comrs., [1926] A. C. 281; 
Greenberg v. Cooperstein, [1926] Ch. 657; 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 135 
I. T. 673. Mentd. Brighton College v. Mar- 
riott, [1925] 1 K. B. 312; Re United General 
Commercial Insce. Corpn.. [1927] 2 Ch. St. 
Annotation: — Mentd. Hunter v. 
Stidtische Hochseefischerci Gesellschaft, 
{1925] 2 Kk. B. 493. 


Motion to validate debenture.] — Jie 
PARK WARD & Co., ITbp., No. 5186a, ane. 





6862. Add. Annotation :—Mentd. Re City Equit- 


able Fire Insce. (1924), 40 T. Le R. 853. 
Chibbott  »v. 
Robinson (1924), 132 l. T. 26; Mudd v. 
Collins (1925), 183 L. T. 186. Refd. Seymour 
uv. Roed, (1927) A. C. 551. 

By receiver—Liability of re- 
ceiver.J—Ti10MAs v. Topn, No. 4979a, ante. 
T. 1; [1923] 
LB. & C. R. 1143; affg. S. C. sub nom. Re 
WEBB (H. J.) & Co. (SMITHFIELD, LONDON) 
Lrv., [1922] 2 Ch. 369. 


Add. Annotations :—Refd. Ree Winget, Burn 
v. Winget, [1924] 1 Ch. 550. Mentd. Ciilbert, 
e. Gilbert & Bougher (1927), 96 L. J. P. 137. 
Deduction of income tax from payment 
of interest by company on mortgage.|— A 
co. having mortyaged all its property & 
assets, subsequently passed a resolution for 
voluntary winding up. Between the date of 
the mtye. & the commencement of the wind- 
ing up the co. made no profits, but paid three 











PART III. SECT. 36, SUB-SECT. i1. 
E (a). 


sp. Not bondholders under 
registercd trust mortgage.) — Be BEAN Lav 


TRUCK Co, (Ont ), (L926) LD. Re Th 


~~ 


PART III. saa a Ra aah a 11. 
- ( 


6490 i. Whether proof for total sun 
due at time of clarm—IT¥ hare securalles 
realiscd before claro. \—Where a secured 
ereditor realises on his securities him- 
self without sending in a claim to the 
liquidator or valuing his securities, he 
is debarrod from ranking ov the estate 
for any deficreney, & must be regarded 
as stunding outside the lquidation 
proceedings.— MCE ARLAND ¢. LONDON 
& LoNCASHIRE GUARANSFEL QA ACCIDENS 
Co. (B. OL), (1926) 5 D. Lb RO O74; 
{1926} 3 W. W. RR. 290. —CAN, 


PART III. SECT. ~ SUB-SECT. 13.— 


pi. --—— - — Nale by mortygagees in 
pussession.) —A co. being in liquidation, 
the mtgees. went into possession prior 
to the issue of the winding-up order. 
The Lgquidator sought to restrain the 
wn 4 (eta a Treat hoy ce twee we it dvccaad #1. 
sanction of the ect., on the ground that 
such sale would be a “ proceeding 
against the co.” :—Jleld : the noitgees. 
were proceeding rightfully. —2ee BRITINN 
COLUMBIA Tin & TIMBER Co. (1805), 
1482.0, R281; 9W. LR 195. - CAN, 


PART III. Soeur ai? age shell 13.— 
a a s 
n. Add “* reved. 23 A. R. 426.” 
PART Ill. eas Tae SUB-SECT. 13.— 
» (6). 


st. Writ fled after winding-up order.) 


Held > not to constitute a lion, oven 
for costs, agalust the property of a 
hiquidation — Re Lurhear Con- 

‘ . »>PEMZe] bb. 7” 

LISS; (192611 W. W. R528 CAN. 


PART IIT. SECT. 36, SUB-SECT. 15. ~—-B. 


sf. (lenceral rule.J|—-In order to 
establish a fraudulent preterence it 
must be elear that the substantial & 
dominant view of debtor was to give 
a preference, & {ts not sufficient that 
the ereditor was in facet preferred. — 


PLIANCK & LFENGINEERING CO., 
[(LO27] N. Z. LD. R. 16.—N.Z. 


sk. Deposit of lease—To prevent 
creditor cashing post-dated cheque.}— 
Within the period of three months 
prior to the bkpcy. of a co. a leuse was 
deposited with a creditor of the co. by 
way of accurity & to prevent the 
ereditor from cashing a post-dated 
cheque which he held from the co. :— 
Held > as the purpose of the payment 
was to benefit debtor & to save him 
froin creditors’ pressure, there was no 
fraudulent preference.—Re DROGHEDA 
& Disrricr Co-OPLRATIVE SOCIETY, 
LTp. (1924), 68 I. L. T. 42.—IR. 


PART III. SECT. 36, SUB-SECT. 17. 


sl. Order of province.}--To enforce 
an order of the ct of another yee 
made under Winding-up Act the repis- 
trar should, on production thereof, 
enter Jt without direction as an erder 
of the Supreme Ct. of British Columbia 
& proceed wpon it as an ordinary 
record of that ct.—HFie Homme Bank 
OF CANADA & WINDING-UP Act, 
ee! 1D.L. R. 734; 34 BC. RR, 
21.——-CAN 


litb, 


PART III. SECT. 36, SUB-SEC f. 18.—C. 
t. Add *‘ revad. 14 8. C. R. 624.”"’ 
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PART III. SECT. 36, SUB-SECT. 18. 
D. (a). 


I? Re DOMINION SHIPBUILD- 
mse A REPAIR Co, Lrp., [ve] 3 
Doda. WR. 27k, SOO. LA. RL 89. -CAN, 


PART III. SECT. 837, SUB-SECT. 3.-—B. 


d i. Sufficiency of resolution. )]— 
An oxtraordinary resolution for the 
winding up of a co., that It cannot ‘* by 
reason of the passing & enforcement 
of Prohibition Act continue its busi- 
ness’ is: not the equivalent of the 
eatraordinary resolution, authorised 
by Cos. Act, RS. BB. C., 1901 Wo. 00), 
& 226 (3), as it. stood prior to Nov. 
1917, to the effect that the co. cannot 
by reason of its Habilities continue its 
business.- DUNCAN & GRAY, LTD. v. 
SILVER SPRING BREWERY, [1925] 4 
Hee R.724, [1925] 3 W W. ht. 675.— 


PART Hl. SECT. 37, SUB-SECT. 4.— B. 


sm. Payment to person purporting to 
be laquidator. )--Where, after payment 
made to one purporting to be a Hquida- 
tor, deft. discovered that the payce 
was not legady a Uquidator :—Held : 
the doctrine of estoppe! Was not applic- 
able.—DuUNCAN & QUray, LTp. 0 
SILVER SPRING BREWERY, [1925] 4 
a ne R. 724; [1925] 3 W. W. lt. 675.—- 





PART III. SECT. 37, SUB-SECT. 8. 


6936 i. J’referential debts-— Crown 
dobts.jJ—A co., whieh had given a 
mtge, to the Crown under Fruit 


Proserving Industry Act, 1913, which 
mite. was transferred to che State 
Advances Account, went into voluntary 
liqnidation :—Held: the Crown debt 
had priority.—TASMAN FRUIT PACKING 
ASHOGN., LTD. v. R., [1927] N. Z. L. R. 


538.—N.Z. 


Cases 6936a—70838. ENGLISID AND EmMprireE DIGEST SUPPLEMENT. 


several sums by way of interest on the mtge. 
less income tax. The co. never paid or 
accounted for such deductions of tax to the 
InJand Revenue Comps. :-~leld :) inasmuch 
ap puch deductions could not be said tu 
answer the description of a tax “ assessed ”’ 
on the co. within 1908 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, & there was nothing in the 
Janguaye of the sub-sect. giving any priority 
to the deht.— Re LANG PROPELLER, T/rp., 
[19Z7)1 Ch. 120; 95 )..8. Ch. 6165 136 LP. 
48; 42 T IL. Rh. 702; 70 Sol. Jo. 886, 11 
Tan Cas. 1635 [1926], BLA CL. RR. 127, CO. A. 

6936b. Rates Payment by director Pre- 
ferential rights of director. —/’r LAMPIUGH 
PRON Ort Cow Now ObO5a, ante. 


6937. Add. Annotations :— Mentd. King v. Sunday 
Pictorial Newspapers (1920), (1921), 41 
kT. L. R. 22935 Knight v. Ponsonby, [1925] 
1K. KB. 515. 


6958. Add. Annolations :— As to (1) Refd. I. fl. 
Comrs. v. Burrell, [1924] 2 K. 3B. 52. 24s to 
(2) Retd. Naval Colliagy Co. ec. 1. R. Comius. 
(1926), 1861. T. 2s, 


6965. Add. Annotations :- Mentd. 1. R. Comrs. v. 
Burrell, (19214) 2 K. B. 52; Ite Railways 
Act, 1921, Re Standard Charges Schedule 


(1925), 94 J. J. 1K. BB. G64. 
6974. Add. Citation :—[19238] B. & C. R. 189. 


6977. Add. Annotations :- As to (1) Distd. Jie 
Madame Pussaud, | 1927) 1 Ch. 657. Refd. 1. i. 
Comrs. v. Burrell, [1921] 2 K. Ld. 62; Re 

Railways Act, 192), Je Standard Charges 

Schedule (1925), 94 L. J. K. 2B. 3864. 


6980. Add. Adrmotation -—Refd. J. QV. 
Burrell, (19024) 2 5. BB. 52. 


6988. Add. Annotation: Refd. Coulson ev. 
Motor Co. (1927), 18 IW. Ea Re 198. 


6989a. : Voce. assued) preference 
shares, which entitled the holders to a 
(xed cumulative preference dividend in 
proionity fo the ordinary shares, but not 
comferrme any priority as regards capital. 
By the arts. of assoon. i was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. should be divisible among the 
members in proportion to the amount paid 
upon the shares held by themr respectively. 
The co. was wound up voluntarily A the 
haquidator having paid all dividends & debts, 
A returned the whole of the paid-up capital 
to the shareholders, there remaimed surplus 
resets: /feld: (LD) as Tong as the co. was 
a gong concern the preference shareholders 
were entitled only tothe preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined, A thenceforward 
the preterence shares retamed no preference 
or priority over the ordimary shares: 
(2) according to the constitution of the co. 


C‘omrs. 12. 


Austin 


the prema facto presumption om favour ot 
PART III. SECT. 37, SUB-SECT 9. A. 
sn. Restrarnt oof dastrabution tf 


Uantel corcenant to 
performed  Notieeth- 
Mandng apsiurnmment of lease weith con- 
sent oof lessor) Re Victoria SiRidt 
PROVLRIIES, Lin (IN Vortsrary 
a LON), (WVZTIN Au RY 


mstance of lessor 
brald completely 


majority 


PART ITI. ee eee 13.— 
» (bd). 


sp. Whether member of old company.) 
—In 1917 a deed to carry into etfoct 
& echemo of liquidation was drawn 
up, but it was never in fact registered 
nor executed, although its terms wero | 
actually carried out, in that the great 
of shareholders in the co. 


equality of distiibution amongst all the 
shareholders ought to obtain, & the surplus 
assets, including deposit interest, would be 
distributed amongst all the shareholders 
pro rata in proportion to the amount paid up 
on their shares... Re MADAME Tussaubp & 
Sons, Lrp., [1927] 1 Ch. 657 5 96 lL. J. Ch. 
328: 1374. 7.516; 18 TL. R. 289 5 [1927] 
Bo& C. Re 1V2. 


7001. Add. Annotation: Distd. Re Stanton, Hogg 
vr. Maule (1927), 14 T. 1. RR. 118. 


7014a. Validity of winding-up order in ques- 
tion.]—The validity of a winding up cannot 
be questioned on a motion in the winding 
up, but must be challenged in independent 
procecdings.—Re EMPIRE BUILDERS, LTD., 
Le TRANSVAAL UNITED Trust & FINANCE 
Co., Lrp. (1919), 88 I. J. Ch. 459; 121 
L. T. 238; 63 Sol. Jo. 608. 


7034. For the paragraph in the original volume 
substitute the following paragraph :— 

—— Judgment after winding up—Right of com- 
pany to recover money from third party based 
on company’s liability to judgment creditor— 
No ground for not staying execution.|—The 
manager of a co. fraudulently & without 
authority accepted bills of exchange in the 
co.’s name, & upon those bills the co. was 
sued to judgment by the holders. After 
the commencement of the action the co. went 
into voluntary liquidation The co. sub- 
sequently recovered judgment in an action 
against a third party for damages for having 
wrongfully facilitated the commission of the 
above traud, & for having thereby rendered 
the co. liable on the bills. The judgment 
creditors in the first action then sought to 
attach under a garnishee order the money so 
payable to the co. by the third party. Onan 
application by the co. to stay the garnishee 
proceedings :—Hed: where a judgment is 
recovered against a co. which is in voluntary 
liquidation the invariable practice of the ct. 
is to stay ecaccution of the judgment unless 
there are very exceptional reasons for 
exercising its discretion otherwise, & the fact 
that the only right of the co. to recover the 
money claimed from the garnishces was based 
upon the co.’s lability to the judgment 
ereditors was not such an eaceptional cir- 
cumstance as to tahe the case out of the 
general rule.--ANGLO-BALTIC & MEDITER- 
RANEAN BANK v. BARKRER & Co., [1924] 2 
K. B. 410; O38 1L. J. KR. B. 11853 152 L. T. 1: 
[1924] Bo & COC. RR. 221, C. A. 

7051. fd. Annotation: Mentd. Gilbert ¢. Galbert 
A Bougher (1927). 96 LL... 17. 

7074. Add. Annotation: -- Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 

7076. Add. Annotation :-—Refd. Wall rv. Eachange 
Investment Corpn., [1920) Ch. 148. 

7083. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 








surrendered their shares & received 
others in exchange. In 1924 certain 
of these shareholders held a meeting 
& appointed two of their number as 
liquidators & attempted to assume the 
direction of the lhquidation :—Held : 
the sharcholders, who in 1917 had 
relinquished their shares, accepting 
shares in the other cos in exchange, 
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7102. Add. Citation :—130 L. T. 256. 


7124. Add. Annotation :—Mentd. Eastwood 
Ilolt vw. Studer (1926), 31 Com. Cas. 251. 


7146. Add. Annotation :-—Mentd. Public Trustee 
v. Elder, [1926] Ch. 776 


7168. Add. Annotation: Refd. Morris ce. 
[1927] A. C. 252 


etians 


7169. Add. Annotation -:- 
fI9BZ7) A.C. Box. 
7177a. ——— Effect of.'— An order of 
declaring the dissolution of a eo. to have 
been void, does not affect the vahdity of 
procecdings taken durmy the interval between 
the dissolution A its avoidance. Morus t. 


& 


Harris, 
Refd. Morris vv. Tarris, 


the  ct., 


Harris, [1927] ALC. 252): 96 L. J. Ch. 258 ; 
136). T. O87 35 [1927] BO & CLR. 65. Ts. 


7269. Add. Annotation: Refd. Aaa vr, 
Nothard, Lowe & Wills (1927), 14 bP. TL. Re 76. 


7371a. Scheme involving reduction a capital 
—Modification of rights of different classes of 
Shareholders.|—Rte ODHAMS Press, Lrp., 
[1925] W. N. 10. 


7382a. —-— Scheme involving reduction, reorganl- 
sation & increase of capital.] — Ae WaALrTEKS 
(STEPILEN) & Sons, Lrp., No. 889a, annie. 

7407a. Omission to advertise—Sufficient 
majority present.]|—Where there was an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, 8. 120, but it 
was satisfactorily proved that thirty out of 











had ceased to be either shareholders 


property, 


| 





to w new co. 


Vol. X.—Companies. Cases 7102—'7479. 


thirty-one shareholders of the co. had 
received the notices :—Held: the mectings 
had in substance been held in manner pre- 
seribed, & the ct. would not insist on further 
meetings being convened.—/te ANQGLO- 
SPANISH TARTAR REFINERIES, Lrp. (1924), 
G8 Sol. Jo. 738. 


7409a. .}—(1) Proxy papers to be used at 
meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowers the proxy ‘‘to vote for me 
& in my name [ ] the said scheme cither 
with or without modification as my proxy 
may approve,’ & contains opposite the blank 
a marginal note as follows: ‘If for, insert 
‘for. if against, insert ‘ against.’ & strike 
out the words after ‘scheme’ « initial altera- 
tions.”’ Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangement being 
sanctioned, the ct. refused to re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give information to the debenture- 
holders as to the trust estate, & had in fact 
acquired debentures trom. their cestuis que 
trust at inadequate prices, & not in their 
own names, but in the names of cos. con- 
trolled by them.— Ite MAgani Sova Co., Ltn. 
(1925), 04 1. J. Ch. 217; 41 TO LL. 1. 2975 
G9 Sol. Jo. 365; [1025], BL & C. RR. 70. 


7479. Add. Annotation :-—Consd. Spencer v. Ash- 
worth Partington (1925), 91 1. J. 1K. 2B 447. 





The new co. | an Ineorprated co., & aecepted by a 


or contributories & had no mght to 
take any part in the management of 
the co.’s affairs —TLUNTER tt. DAMODAR 
Das (19214), 1. L. NR. 46 Al. 750 —IND. 


PART III. SECT. 37, SUB-SECT. 13.--— 


e ( ). 


o. Add © rervsd. 1 O. L. RR. 480.” 
PART III. SECT. a SUB-SECT. 14.- 


sq. Avoidance -—Jurisdiction to order 
—~ Kor lamiled purpose only.)]—A 
co. went into voluntary Ihquidation, 


& was dissolved. Thereafter intima- 
tion was received from the Inland 
Revenue that a sum was repayable to 
the co. in respect of exccss profits 
duty, & a petition was presented to 
the ct. by the co. & the lhgqmuidator 
tor an order declaring the dissolution 
of the co. to huve been void, for the 
purpose of the exerere by the liquidator 
of authority to receive the payment & 
to grant recefpt therefor :—Ilicld it 
was incompetent under 1908 Act, 
8. 223, to declare the dissolution of a 
eco. vold for a Hmited purpose only. 
The petition was amended bv the 
deletion of all reference to Hee Munnar 
& the ct. granted it as amended —te 
CHAMPDANY JUTE Co., Libp., [1924] 
S. C. 209.—SCOT. 


st. Application more than two 
vears after dtssolution.)}—Kight years 
after a co. was din-olved by order 
of the ct., it was discovered that the 
Isquidator had not dealt with uw feu 
held by the co. The supenor & the 
liquidator presented a petition crav- 
ing the ct. to declare the dissolution 
void, & to authorise the liquidator to 
grant a disposition of the feu ad 
perpetuam remanentiam in favour of 
the superior. The ct refused the 
order craved. —MACDONALD’S (LORD) 
CURATOR, [1924] S. C. 163—4.—SCOT. 


sw. -]—A co. was dis- 
solved for the purpose of reconstruc- 
tion after the liquidator had entered 
into an agreement for the transfer of 
the assets, Inclucting certain heritable 








ontered into possession of the heritable 
property, but did not obtain u con- 
veyanee, & itself subsequently went 
into liquidation. More than two years 
after the dissolution of the old co., 
a& potition wus presented to the ct. by 
the Inqguidators of both cos, praying 
the ct. to declare the dissolution of the 
old co. to have been void, & to empower 
the Hquidator of that co. to grant such 
titles as might be requisite to vest the 
heritable property in the new oo, 
The et. refused the order craved.— 
FORTH SHIPBREAKING Co., Lirp., PErt- 
TIONS, [L024] S.C. 489-90.-—-SCOT. 


PART III. SECT. 37, SUB-SECT. 15.— 
A. (b > ili. 


e i. --—-Ileld: in the absence 
of Dreot that. cre ditors’ rights or those 
of the contrsibutomes would be preju- 
diced by the voluntary winding up, 
appheations for compulsory winding up 
must be dismissed.— SANSAR CHAND v. 
KARAM CHAND (1925), 1 L. RR. 6 Lah. 
340.—IND 


PART III. SECT. 37, SUB-SECT. 15.— 
A. (c). 


sx. TTanding over of books by 
voluntary to compulsory liquidator— 
Lien of voluntary liquidator over books, | 
—Re StockBRipuk & Co., Lrv., [1923] 
N. Z. lL. K. 221.—N.Z 


PART III. SECT. 39, SUB-SECT. 1.— B 


fi. —— Ireferential treatment of 
ercditor Jj— Where a co proposed a 
scheme of arrangement, under which 
a bank appeared to be secured to the 
extent of 208. in the pound :—ZJ/eld : 
the scheme was not one which, in view 
of the apparent preferential treatment 
accorded to the bank, the ct. should 
Banction.—-LAINIBRE DE RKOUBAIX t, 
GLEN GLOVE & HosteERY Co., lTvD., 
(1926) S C. 91.—SCOT. 


PART IIL. SECT. 39, SUB-SECT. 1.—D. 


7387 ii. -J—The ct. refused to 
approve of a scheme of arrangement 
proposed by the insolvent debtor, 
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majority of ite ereditors, whereby the 
preterred & secured creditors were to 
be paid by debtor, & the unsecured 
ereditors paid in tall by the allotnrent 
& issue to thom of fully paid-up > pre- 
forenco shares in the debtor co. or in 
a new co. to bo incorporated. Tho 
schomo Was not one Which should be 
forced upon an unwilling ereditor.— - 
Re LINDNERS, Lp. (1921), 68 PD. Le R. 
7173 OF O.L. R116: 2 C. BB. RR. 4o.— 
CAN. 


PART III. SECT. 39, SUB-SECT. 1.— 
F. (a). 


-——- —-—-.}- Where a 
banh, being ai seeured ereditor,  im- 
properly voted wath the unsecured 
creditors '—Held + Ju the absence of 
the bank as a voting creditor, the 
necessary three-fourths in value would 
not have been obtamed, & the pro 
cedure had not compiled with 1908 
Act, 8. 120 (2).—-LAINIERE DE ROUBALX 
rn GLEN Grovn & Hosiery Co, Lirp, 
{1926) S C. 91.—SCOT. 


PART III. sek rade SUB-SECT. 1.— 
- (bd). 


sy. Time for lodging. J—Creditors’ 
proxies need not be lodged at any par- 
uuculur date. 

Where proxies lodged by ercditors 
Within torty-ei”ght hhours of ao meeting 
to approve a seheme of arrangement 
had been disallowed -— J/eld > the 
rejection of the proxies was wrong 
LAINIERE DE ROwBAIN © GULN GLOVIn 
& Hosgury Co, LUrp, (Pd26) 8. CC. 91. 
—SCOT. 


7399 ii. 





PART III. SECT. 40, SUB-SECT. 2.- A. 


7449 v. 1 A co. formed 
for the purpose of money-lending, 
whieh, baving discontinued business, 
had heen struck off the register, 
applied for an order to have Its name 
restored thereto, the main ground of 
ith appheation being that it desired 
to recover” from oa bhpt. cstate ou 
divadend wlach bad beeome payable 


Cases 7482—7627a. 


ENGLISAA| AND EMPIRE DIGEST SUPPLEMENT. 


Part V.—Insurance Companies. 


7482. Add. Annolation :—Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 
329. 


7482a. Power of company to vary rate of interest 
on loans to policy-holders.}—I1n an action by 
aw policy -holder agamst an insurance co. for a 
declaration that the co. were not entitled to 
charge more than 4 per cent. interest on 
sums advanced on security of their policies, 
pitf. based his case on an alleged collateral 
contract or on established practice :—Ileld : 
there was no collateral contract, & the 
practice proved was to make loans at the 
rate of interest fixed by the board, & not to 
charge one tixed rate for all time.— TINISELTON 
v. COMMERCIAL UNION ASSURANCE Co., [1926] 
Ch. 888; 95 1.3. Ch. 4473 186 L. T. 114; 
70) Sol. Jo. 89%. 


7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies -Employers’ lia- 
bility insurance company - Carrying on busi- 
ness outside United Kingdom- What is.| - 
The above Act applies to employers’ liability 
insurance business carmed on in the United 
Kingdom, though the risks run, & the la- 
bility insured against, originated outside the 
United Kingdom. as seet. 35 (1) (2) of the 
above Act refers to the place where the 
husiness is carried on & not to the place 
where the risks are run, the act of issuing the 
pohberes constituting the carrying on or 
transacting business. Re UNirisp GENERAL 
COMMERCIAL INSURANCE COoRPN.. [1927] 2 Ch. 








ols 96 Ta J. Oh. 2313 136 bh. TM. 6583 71 
Sol. Jo. J11, C. A. 
7490a. Reinsurance of fire risks.] — The 


business of reinsuring fire rishs is fire insur- 
ance business within Assurance Companies 
Act, 1909 (c. 49), & a foreign co., which car- 
ries on the business of reimsurance of fire 
rishs in the United Kingdom, but does not 
otherwise carry on insurance business in 
Iingland, is bound to deposit with the Vay- 
moctonGaoneoral the sum prescribed by s. 2 
(1) of the Act. - FoRSIKRINGSAKT. NATIONAL 
(OF COPENHAGEN) v. A.-G., [1925] A. ©. 639 ; 


Mol. J. K. B. 7123 18338 1. T. 151; 41 
mT PR AT2. RO Ot 1. 54133 80 Com. 
Cas. 252, Hf. 3 affg. S. CO. sub nom. A.-G. 


Kince the date of striking off. licld. NATIONALE ot 

the application should be granted. — 

CHARLES Daub, Lip. (127), S.C. 386 Man. lL. R. 1.—CAN 
130. SCOT. 


ee ee ne 


SAWCHUK, 3 
D. i. R. 964 5 (1926) 2 WW. RR. 771; 


7542a. -—-- -—— —--- --—.]—Re BRITANNIC 
ASSURANCE C'o., Lip. & ASSURANCE COM- 
PANIES ACT, 1909 (1927), 71 Sol. Jo. 729. 


7549. Add. Annotations :—As to (1) Refd. Cornish 
Mutual Assce. v. I. R. Comrs., [1926] A. C. 
281. Generally, Mentd. Brighton College v. 
Marriott, [1925] 1 K. B. 312. 

7593. Add. Annotation : —Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. 


7609. Add. Annotation: — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 


7612a. ———.!— Held: the liquidator had rightly 
rejected a proof, inthat the contract in respect 
of which the proof of debt was ad vanced, was 
a contract of marine insurance & no stamped 
policy was issued as required by law, so that 
the contract was invalid.—Re NATIONAL 
BENEFIT ASSURANCE Co., Lp. (1927), 44 
TT. L. RR. 143 71 Sol. Jo. 880, CL. A. 

7628. Add. Annotation :—As to (1) Refd. Re City 
Life Assce. (1925), 42 T. L. R. 45. 


7625. Add. Annotations :—Distd. Re National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. Re City 
Life Assce. (1025), 42 T. L. lt. 45. 

7626. Add. Annotation :—Refd. te 
Assce. (1925), 42 T. L. R. 45. 


7627. Add. Annotations :—-Overd. Re City Life 
Assee. (1925), 42 T. L. R. 45. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 


7627a. -]—A policy-holder in a life assurance 
co. borrowed money from the co. on his 
policy. Before the death of the assured the 
co. was wound up, & the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy against his debt :—Held: Bkpcy. 
Act, 1914 (c. 59), 8. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & the policy-holder 
was entitled to set off the value of his policy 
against his debt.—Re NATIONAL BENEFIT 
ASSURANCE Co., Irn., [1924] 2 Ch. 339, 
94 L.J. Ch. 33; 182 L. T. 50; 400T LR 
755; 68 Sol. Jo. 753; [1924] B. & C. R. 231. 


427. lL. R. 45.7 








City Life 





11926] Irish Free Statc.}—A British insurance 
co. doing business in the Irish Freo 
. State after Dec. 1922 clazmed not to 


be Hable to make any doporits in the 


vf company on 
non-compliance with — statutory for 
malities, }- -A co. which failed to comply 
with Cos) (Reconstitution of Reeords) 
Act (N.1.), 2923, & was thoreupon 
dissolved, may be * replaced on’? & 
fe restored to” the register in aceord- 
ance with sect. 4 (4) —-Re CLONARD 
ees & Esrvirn Co., Lrn., (1926) N, 


tr 

sb. leffict of.) Where asco. has 
defauntted in complying with Cos. Act, 
gx. R0-S5, & its letters patent have 
been revoked & cancelled, & the default 
can be waived by showing that it was 
due to inadvertence, accident or 
neglect, the revocation is not complete 
but conditional, &, on the revival of 
the charter, the eo.’s existence must 
be considered to have been at no time 
interrupted.-—— Banque CANADIENNE 


PART IV. SECT. 4. 
sd. Posiiun of depositers.J—If a 
co. is deprived of the power to receive 
money on deposit, then in a subsequent 
bkpecy. liquidation of tho co. the 
dopositors claiming for moneys on 
deposit: prior to its losing such powers 
willl be paid in full, before depositors 
claiming for deposits made after it lost 
buch powers. Withdrawals made by 
one of the second class of depositors 
will be appropriated by the ct. to his 
deposits made before the loss of such 
rowers.—Fte Nirrpon KEKinyn SHA, 
To... Er p. Totaro Fusino, [1923] 
1D. L. R. 1156; 32 B.C. R. : 
{1923] 1 W. W. R. 880; 3 Cc B. R. 
673.—CAN. 


PART V. SECT. 5. 
ak. British company doing business in 
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Irish Free State in consequence of 
Constitution & Adaptation of EKnact- 
mente Act, 1922, art. 73, & External 
Cos. Adaptation Order, 1923, on the 
ground that the Act had been complHed 
with in 1914, when deposits were made 
in England :—J/eld: the co. was 
bound to make such deposits in the 
Irish Free State.—WESTERN AUSTRA- 
LIAN INSURANCE Co., LTp. v. A.-G. & 
MINISTER FOR INDUSTRY & COMMERCE, 
[1926] 1.4.57; 591. L. T. 109.—IR. 


PART V. SECT. 8, SUB-SECT. 4.—A. 


oi. Dominion Winding-up Act.) 
—He CONTINENTAL FiRE & CASUALTY 
Co., (1924) 1 W. W. R. 132.—CAN. 


3 }—Re CONTINENTAL 
Frre & CASUALTY Co., [1924] 1 W. W. R. 
1080.—CAN. 





cil, -—— ——. 


Vol. X.—Companies. Cases 7627b—8459. 


of the winding up, but not if, before that 
date, the co. had equitably assigned the 
mtges. to trustees to secure a trust fund for 
the payment of a certain class of the policies. 
-—Re Ciry Live ASSURANCE Co., Lrp., [1926] 
Ch. 191; 95 L. J. Ch. 65; 134 L. T. 7°" 
42 T, LR. 45; 70 Sol. Jo. 108; [1025] B. & 
G. BR. 238, CG. A. 





7627b. -J—In the liquidation of a life in- 
surance co. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpcy. Act, 
1914 (c. 59), s. 31, as made applicable by 
1908 Act, s. 207, to set off the statutory 
value of their policies in full against the 
money due on their mtges., if the co. held the 
mtges. at the date of the commencement 


ee ee eee. eee 


Part VIl.—- Unregistered Companies. 


7650. Add. Annotation :—Refd. Mmployers’ Liability Assee. v. Sedgwick Collins (1926), 
95 TL. J. K. B. 1005. 


Part VIIIl—Cost-Book Companies and Mining Companies 
in the Stannaries. 


7726. Add. Annotations :—Refd. Jebara rv, Otto- 7737. Add. Annotation :—As to (2) Consd. Spencer 
man Bank, [1927] 2 K. B. 25t.  Mentd. v. Ashworth Partington, [1925] 1 K. B. 


589. 


Prager v. Blatspiel Stamp & Heacock, [1024] 
1 K. B. 566. ‘ 


Part IX.—Statutory Companies for Public Purposes. 


8349. Add. Annolation : Generally, Mentd. Puts- 
mano. Taylor, | 1927] 1K. B. 637, 

8361. ldd. Annotation :- Refd. Kreditbank Cassel 
(t.m. b. Ti. uw. Schenkers, [1926] 2 K. B. 450. 


8365. Add. Annolatior :— Consd. Garrard v. James, 
[1925] Ch. 616. 

8366. Uldd. Annotation: Refd. Liggett (liver- 
pool) vr. Barclays Bank (1927), 137 TT. t138. 

8383. .fdd. Annotation 2 Generally, Mentd. Puts- 
mano. Taylor, [L927] 1 WK. BB. 657. 

8389. Add. Annotation :-—As to (1) Apld. Garrard 
v. James, [1025] Ch. 616. 

8412a. Re Mirsoy Ry. Co., GaBBS 
ve. Mierstey Ry. Co. (1895). D1 Tb Re. ogd. 

8458. Add. Annotation: Mentd. Aylott v. West 
flam Corpn., Sisson v. West Elam = Corpn. 


7862. ldd. Annotation : As to (1) Consd. Witham 
Outfal Board vr. Boston Corpn. (1926), 136 
L. VP. 756, 

8045. Add. Annotation: --Distd. Aylott v. West 
Hiam Corpn., Sisson v. Same (1026), 95 
L. J. Ch. 533. 

8129. Add. Annotation :— Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 

8176. Add. Annotation :-—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 

8225. Add. Annotation :—Consd. Llartland v. Dig- 
gines (1924), 41 T. L. R. 131. 

8243. Add. Annotation :— Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 

8246. dd. Annotation :— Refd. Morris v. Harris, 
[1927] A.C. 252. 

8302. Add. Annotation :—Distd. Garrard v. James, 


——w 


[1925] Ch. 616. 
8339. Add. Annotation :— Mentd. 
gan, [1926] A. C. 788. 


PART VII. SECT. 2, SUB-SECT. 1. 


7654 i. Power of court—Under Com- 
panies Acts — Discretivnary.) — The 
general partner in a limited partner- 
Ship consisting of two members pre- 
sented a pctition for the winding up 
of the partnership by the ct. & for the 
appointment of a liquidator :—Held : 


(1926), 90 J. P. 99. 


Wright v. Mor- 8459. Add. 


Annotation : — Mentd. 


Kverett v. 


Griffiths, [1924] 1 K. B. 911. 


although it was competent for the ct. | 


to appoint a judicial factor to wind up 
@® limited partnership, the averments 
of parties showed that ob paar as 
to the Hability of the Umited partner 
were likely to arise, & it was more 
expedicnt that the partnership should 

wound up by the ot." . 

BORLAND, [1925] S. C. 474.— 
SCOT. 
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PART X. SECT. 6. 

sb. Iffect of Act reaneceling Capacity 
of Companves, 1917 (ec. 12). The above 
Act deals only with the capacity of cos, 
to exercixe their powers, & docs not 
enlarge the powers themselves.—Ze 
NortTo WiSTERN TRUBT Co., Er p. 
Purnt Orn Co., Lin. (Man.), [1926] 1 
Db. L R Ose: 11926) 1 WLW. RR. 426; 
35 Man. I. 2. 433.— CAN, 


Cases 8510—8543. 


ENGLISH AND Empire DicEst SUPPLEMENT. 


Part XIl.—Foreign Companies. 


8510. Add. Annolations :—Refd. Swedish Central | 
Ry. v. Thompson, [1924] 2 K. B. 255; A.-G. 
v. Belilios, (1927) 2K. B. 439. 


8512. Add. Annotation :—Refd. Employers’ 
Jaiability Assce. v. Sedgwick Collins (1026), 
95. J. K. KB. 1015. 

8514. tdd. Annolation: Refd. Gilbert v. Gilbert 
A Bougher (1927), 96 TL. d. PL. 137, 

8520. wt. Annolation: Refd. Midland Bank »v. 
I]. R. Comrs., [1927] 2 K. B. 465. 


8523. For the portion of the paragraph in the | 
original volume commencing with “ Held: ” | 
substitute the following paragraph :— ! 

Held: (1) upon the construction of the | 
decrees of the Soviet Govt., defts. had not 
proved that pltf. bank was dissolved or that | 
the property in the bonds was no longer in | 
the bank ; (2) it was not open to defts. to | 
raise by way of defence to the action the | 
objection that the London branch manager | 
had no authority to bring the action in the 
name of pltf. bank, but they ought to have 
moved to strike out the name of the bank as 
pltf._—Russian ComMMERCIAL & INDUSTRIAL 
BANK vt. COMPTOIR D’ESCOMPTE DE MUL- 
HOUSE, [1925] A. C.112; 981. J. K. B. 1098 ; 
1382 1. 0. 00; 40 T. L. R. 887; 68 Sol. Jo. 
841, II. L. 

Annotations -—As to (1) Apld. Employers’ Liab'lity Assec. 

r Sedgwick Collins (1926), 99 I, J. K. B. 10106. As to 

(2) Folld. Banque Internationale de Commerce de Petro- 


grade Goukassow, (1925) A C 150. Consd. The Jupiter 
(No, 2), (1925) 2. 69, The Jupiter (No.3) (1927), 137 La. Tb. 
be 


8524. For the paragraph in the original volume 
substitute the following paragraph :-— 


- -- ——.|—A Russian bank having a head 
office in Petrograd & a branch in Paris had, 
through its Paris branch, a series of financial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager | 
brought. an action in the name of the bank | 
against the customer to recover the amount 
of the debt. Deft. pleaded that by virtue 


Annatation 
dete 


8527a. 


MERCE DE PETROGRAD v. GouKassow, [1925] 
A. C. 150; 93 L. J. K. B. 1084; 182 L. T. 
116; 40 T. L. R. 837; 68 Sol. Jo. 841, 


Refd. ‘The Jupiter (No. 3) (1927), 137 LL. 'T. 








Whether company in existence.]| 
—A Russian insurance co., having its prin- 
cipal office in Petrograd & a branch office in 
London, in accordance with 1908 Act, s. 274, 
filed with the registrar the name of C. as its 
authorised representative to accept service 
of process on its behalf. By a series of 
decrees passed in 1918 the Soviet Govt. 
purported to put all insurance cos. in Russia 
into liquidation & to appropriate their pro- 
perty. In the spring of 1923 C. sent a notice 
to the registrar that the co. which he repre- 
sented had ceased to exist, & at his request 
this notice was placed upon the file. In the 
summer of the same year resps. brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of certain in- 
surance transactions. The writ was served 
upon C., who protested that he had no power 
to act for the co., & judgment was signed in 
default. of appearance :—Tield: (1) at the 
dhte of the writ the co. had not ceased to 
exist by virtue of the decrees of the Soviet 
Govt.; (2) the service of the wnt on C. was 
valid ; (8) the co. by putting on the file the 
name of a person authorised to accept service 
of process on its behalf agreed to submit to 
the jurisdiction of the ct., & it must be 
assumed that the Kussian Govt. would, 
according to the comity of nations, recognise 
the judgment as eflective.— IMMPLOYERS’ 
LIABILITY ASSURANCE CORPN. tv. SEDGWICK 
CoLLins & Co., [1927] A.C.95 ; 95 L.J.K.] 
1015, 42 7. L. R. 7495 sub nom. Sepawick 
CoLLiIns & Co., Lp. vr. RossiA INSURANCE 
Co. OF PETROGRAD, 136 L. PT. 72, U. I. 
affg. S.C. sub nem, SEDGWICK COLLINS & Co. 
v. RossiA INSURANCE Co. OF PETROGRAD, 
(1926) 1 WK. B.C. A. 


of the nationalisation of the Russian banks Annotations — 48 to (3) Apld. sabatier rv. Trading Co., [1927] 
under decrees of the Soviet Govt. pltf. bank Ch. 195. Gencraliy, Refd. The Jupiter (No. 3) (1927), 137 
had ceased to exist, & that no one had autho- LT. da, 
rity to sue in the name of the bank :—Held; 8542. Add. Annotation :—Refd. Sedgwick Collins 
the case was governed by Russian Commercial vy. Rossia Insec. of Petrograd, [1926] 1 hk. B. 1. 
& Judustrial Bank v. Comptoir d Escompte de | 8543. Add. Annotation :—Refd. Sedgwick Collins 
Mulhouse, No. S528, ante, & the defence | v. Rossia Insce. of Petrograd (1925), 133 
failed.—BANQuUE INTERNATIONALE DE CoM- | L. T. 808. 





PART XII. SECT. 4. 





in Ontario, applied to be registered as qa (p 1200) i, —— Burden of 


| 
0 - Terry the transferee of a charge upon land :— © pruof of status to carry on business.}-— 
t. (top of p. 1200), Read now ‘w. _ Held: the co. was entitled to be | LA SALLE EXTENSION UNIVERSITY. 0. 
w (p. 1200) i. —— Company holding | registered without. any qualification © PReEEwAN (Man.), [1926] 3 W. W, 2B. 
no licence in mortmain j-- Aniunsuranece | as to proceedings that might be taken ! 474.—CAN. 


co, incorporated in a foreign State & | under that Act or any other Act 
holding ono  Heenee under” Ontario | affecting the holding of land by corpne. c. (p.1202). Add ‘‘revsd. 56 S.C. R 
Mortinain & Charitable Uses Act, but) —Re NEW YORK LIFE INsURANCE Cu. | 439.” 

registered as authorised to do busimess § (1924), 65 O. L. R. 408.—CAN. 


Vol. X.—Companies. Cases 858la— 8633. 


Part XIIl.—Illegal Companies. 


8581a. —— Action against treasurer & secretary 
—MIlegality will not prevent account.]— 
GREENBERG v. COOPERSTEIN, No. 272a, ante. 


8582. Add. Annotalion :—Refd. 
Cooperstein, [1926] Ch. 657. 


8583. Add. Annotation :—Refd. 
Cooperstein, [1926] Ch. 657. 


Greenberg 


Greenberg 


v. 


v. 


] 
| 
| 
i 
{ 
| 
| 


8587. Add. Annotations :—Refd. Cornish Mutual 


Assce. v. I. R. Comrs., [1926] A. C. 281; 
Greenberg v. Cooperstein, [1926] Ch. 657; 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal Owners’ Assocn. (1926), 135 
lL. T. 673. Mentd. Brighton College v. Mar- 
riott, [1925] 1 K. B. 312; He United General 
Commercial Insee. Corpn.. | P9827) 2 Ch. ol. 


Part XIV.._-Companies under Private Acts. 


8631. Add. Annotation :—Mentd. Harnett v. Bond, 


[1924] 2 K B 517. 


8633. Add. Annotations :—Consd. Liggett (liver- 
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pool) e. Barclays Bank (1927), 137 1b. Tt 
Mentd. Deuchar v. Gas Light) & Coke Co. 
[1925] A. Cc. 601. 


Cases 18—640. 


18. 


ENGLISH AND EmprreE Dicest SuPPLEMENT. 


COMMONS AND RIGHTS OF COMMON. 


Nore.—As to commons & rights of common after 1925, see Law of Property Act, 1925 (c. 20), 


ss. 193, 194. 


Part Il—Different Kinds of Rights of Gommon. 


Add, Annotation :—As to (1) Refd. Stoney v. 
Hastbourne KR. C. & Devonshire (1926), 95 
J. Pp Ch. 3t2. 


144. Add. Annotation :--Mentd. Back v. Daniels 


323. Add. Annotation 


(1924), 69 Sol. Jo. 160. 


Part V.-—Right 


:—Consd. Hodgson v. Mc- 
Creagh (1923), 038 L. J. Ch. 339. 


328a. —-—~ In demesne land—-Is warren in gross.|] 


366. 


— Deft., Jord of the manor of B., claimed 
sporting rights over pltis.’ freehold farms 
within the manor, basing his claim on a 
franchise of free warren appurtenant to the 
manor granted by the Crown to J., in 1301 3 
alternatively, on a lost grant, presumed from 
immemorial user: Held: the grant to J. 
In 130] was of a franchise in gross, & even if 
not. in gross, it would have passed by J.’s 
subsequent alienation of the lund, or become 
a® franchise In gross by ..’5s reserving the 
franchise upon the occasion of that aliena- 


224. 


226. 


Add. Annotation :—Generally, Mentd. Verge 
v. Somerville, [1924] A. C. 496. 


Add. Annotation :—As to (2) Refd. Hodgson v. 
McCreagh (1923), 92 L. J. Ch. 426. 


of Free Warren. 


329. 
339. 
347. 


tion; there was therefore no title in deft. 
by the grant of the manor, & there was no 
evidence supporting his claim by prescription 
to the presumption of a lost grant.—HopGson 
v. MCCREAGH (1923), 98 L. J. Ch. 8393; 131 
I. T. 340; 40 T. L. R. 103 68 Sol. Jo. 58, 
MC. A. 

Add. Annolation :-—Refd. HWodgson v. Mc 
Creagh (1923), 93 L. J. Ch. 339. 

-ldd. Annotation :— Generally, Mentd. 
KMavernes, [1926] DT. 185. 

Add. Annotation :—Consd. Hodgson v. Me- 
Creagh (1923), 93 L. J. Ch. 339. 


The 


347a. Alienation reserving franchise of free warren.] 


—Hopason v. McCreaau, No. 323a, ante. 


Part Vi.—-Creation and Proof of Rights of Common. 


Add. Annotation :—Generally. Mentd. Verge | 452. Add. Annotation :— Mentd. Hulley v. Silver: 


v. Somerville, [1924] A. C. 406. 


springs Bleaching Co., [1922] 2 Ch. 268. 


Part VIII.-—Acquisition of Commons under Compulsory 


Powers. 


654. Add. Annotation :—Mentd. British Thomson-Houston Co. v. British Insulated & Helsby Cables 


[1924] 2 Ch. 160. 


Part IX.—Rights, Remedies and Liabilities of Lord of 


Manor as Owner of Soil. 
640. Add. Annotation :—Mentd. Weber v. Birkett, [1925] 1 K. B. 720. 
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Vol. XI.—Commons. Cases 6938—1089. 


Part X.-—Rights and Remedies of Commoners. 


693. Add. Annotation :—-Mentd. Hardie & Lane v. Chitern (1927), 96 1. J. 1K. B. 773. 


Part X1ll——Inclosure of Commons and Common Fields. 


886. Add. Annotation :—Refd. Back v. Daniels, 
{1925} 1 K. B. 526. 


893. Add. Annotations :—As to (4) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 185. As to (5) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 

899. Add. Annotation :—As to (1) Consd. Consctt 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 


900. Add. Annotalion :—Consd. Consett Industrial | 905. Add. 


& Provident Soc. v. Consett Iron Co., [1922] 
2 Ch. 135. 

901. Add. Citation :— [1922] 2 Ch. 187, n. | 
Add. Annolaltion :—Folld. Consett Indus- | 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

903. For the paragraph in the original volume 
substitute the following paragraph :-- 
-|—By the Lanchester 
Ineclosure Act, 1773, the moors & commons 


_— 











compensation to pltfs.; (2) (YounuEr, 1.J.) 
the decision at which the Ct. of Appeal had 
felt itself compelled to arrive in deference to 
authority binding upon it might quite well 
have been reached on the construction of the 
Act itself apart altogether from the decision 
by which it was bound.-—Consirrt INDUS- 
TRIAL & PROVIDENT Society, Lrp. v. 
Constrr Iron Co., [1922] 2 Ch. 1355; OL 
Il. J. Ch. 680; 127 L. T. 3883; 388 TL LL. 1t. 
584; 66 Sol. Jo. 452, C. A. 

Annotation :--—Consd. Consett Jndus- 
trial & Provident Soc. v. Cousett Lron Co., 
[1922] 2 Gh. 135. 


906. ldd. Annofation: -Consd. Consett Indus- 


trial & Provident Soc. v. Consett Tron Co., 
11922) 2 Ch. 135. 


909. Add. Annotations: -As lo (2) Consd. Consett 


Industrial & Provident Soc. v. Consett Tron 
Yo., [1922} 2 Ch. 135. As fo (3) Consd. 
Consett Ludustrial & Provident Soe. v. 
Consett Tron Co., [1922] 2 Ch. 185. 


of the manor of Lanchester, Durham, were | 911. Add. Annotation : —As lo (2) Consd. Consett 


divided & allotted. The Act provided that 
the Jord of the manor & his assigns should 
have, hold & enjoy all mines & mincrals 


Industrial & Provident Soc. v. Consett Tron 
Co., [1922] 2 Ch. 180. 


within & under the allotments, with full & 913. Add. Annotation: —Refd. Taylor v. British 


free liberty of searching for, draining, winning 


Legal Life Assce., [1925] Ch. 395. 


& working the mines & minerals by any ways 939a. As to fences — Power to direct maintenance. ] 


or means then in use or thereafter to be 
invented as fully & freely as he might or 
could have had, held, used & enjoyed the 
same in case that Act had not been made 
without paying any damages or making any 
satisfaction for so doing; & also that the | 
annual rental of a certain allotment to the 
justices should be applied in or towards the 
compensation of those allottces whose allot- 
ments were damnified by the exercise of the 


- Notwithstanding the onnussion from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs, to direet the repair & piaanten- 
ance of fences, the erection of which by the 
respective allottees of land that Act enipowers 
them to direct, such a power 18 nevertheless 
conterred upon tiem by the Act by imiplica- 
tion. —GARNErT ve. Prarr, [1026] Ch. 807 ; 
VO 1. 5. Ch. 4533 135 1. T2471 5 TO Sol. Jc 


Tob. 


lord’s mining rights, & that any deficiency 953. Add. Annolution :—Mentd. h. v. Electricity 


should be made up by means of a rate levied | 
upon all the allottees :—Held: (1) the case 
was governed by the decision of the Ct. of | 
Appeal in Consecit Waterworks Co. v. Ritson, | 
No. 901, aznle, which was a decision on the | 
identical question arising on the construction 


Comrs., Hap. London Kilectricity Joint Com- 
mittee, [1924] 1 K. B. 171. 


985. Add. Arnnolations :—Crencrally, Mentd. j. v. 


Nat Bell Liquors, [1922] 2 A. C. 1283 Tt. v. 
Juincolnshire JJ., Ha p. Brett, [1926] 2 K. 3B. 
192; Palmer vy. Crone, [1927] 1K. GB. 8Ot. 


of the same Act & in the same circumstances, 4999) Add. Annolalion: Mentd. Leyton U. D.C. 


& although the reasoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in Butterknowle 
Colliery Co. v. Bishop Auckland Industrial 


e, Wilkinson, [1027] 1 IK. OB. do, 


1013. Add. Annolation :—Gencrally, Mentd. White 


v. Williams, [1922] 1 K. B. 727. 


Co., No. 905, post, the decision itself had not 1916. Add. Annotation :—Mentd. Hulley v. Silver- 


been overruled & was therefore binding upon 


springs Bleaching Co., [1922] 2 Ch. 268. 


the ct., & defts. had a right to work the mines 1023. Add. Annotalion :—As to (1) Refd. Consett 


so as to let down the surface of the land 
without paying damages or making any 


Industrial & Provident Soc. v. Consett [ron 
Co., [1922] 2 Ch. 135. 


Part XIV.——Regulation of Commons. 


1089. After this case add ‘‘—— Injunction to! 
restrain promotion— Scheme inconsistent with | 
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prior conveyance.|- Sce INJUNCTION, Vol. 
XXVIII., pp. 169, 470, No. 789.” 


Cases 4—139. 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


COMPULSORY PURCHASE OF LAND AND 


COMPENSATION. 


Part 1|.—Compulsory Powers over Land. 


4. Add. Annotations :-—As to (2) Distd. Birkdale 19. 
District Electric Supply Co. v. Southport 

Refd. York Corpn. 

v. Le ctham, [1924] 1 Ch. 557. 


(" orpmn.. {19 26) A. C. 355. 


Add. Annotation :—-Refd. R. 


Comrs., Ha p. London Electricity Joint Com- 
mittee Co., [1924] 1 K. B. 171. 


v. Electricity 


Part I|.—-Conditions attached to the Powers. 


28, Add. Annotation :—As to (2) Consd. Rocking- 
ham Sisters of Charity v. Rt., [1922] 2 A. C. 
315. 

56. Add. Annotation :--Refd. S. E. Ry. v. 


Cooper, [1924] 1 Ch. 211. 


62a. The Board of the 


the 


mereased traftie the 


Act, R. 
of the 


S. 4, 1906 (e. 
raiway proper, 


Which the 
BOLAND wv. 
PERT ALR CAINS: 
Behe Is 


91. Add. sea Ne -— Refd. Conron v. L. C. C., 


; Roberts v. Hopwood, [192 5] 
Mentd: Short v. Poole Corpn. 


(192272 Cn. 2 


A. C. 578. 
(1925), 42 T. L. R. 107. 


98. Add. Annotation :—Refd. Conron v. Iu. C. C 


(1922) 2 Ch. 283. 

99a. - Subway. | BoLAND 
NATIONAL Ry. Co... No. G2a, ante. 

109. Add. Annotation :-—As to (1) Refd. Conrun v. 
LC. C., [1922] 2 Ch. 283. 

110. Add. Annotation :—Refd. Conron v. IL. 


{1922} 2 Ch. 283. 


PART Il. SECT. 2, SUB-SECT. 1. 


sa. Land tn use “ otherwise for 
more convenient occ ea am of building 
-Mumcipal Act, 8. 3245.)}—SuURRBY 
Disrricr CoOWPN, CAINE ue 20), 
67 DL. Re T7943 28 B.C. RR. 321.— 
CAN. 


mi. —— Public Worke Act. 
RS. BL OL, 191) (ce. 189)—Valudity 
of contract by Minister of Public Works.) 
— A contract made by the Minister for 
the purchase of land for a public pur- 


Railway Cours. | 
lor Canada made an order directing a railway 
co. to construct a subway so that, owmeg to 
existing roadway 
should be Jowered & pass under the railway 
instead of Crossing oon the level, & ordering 
that detailed plans be filed for the approval 
of the ehuef engineer of the 
(1) the subway was not part of the under- 
taking of the railway, so as to enable the co. 
fotake possession of land under Kap ropriation 
115). for the purpose 
A the lowered road 
still remamed part of the road belonging to 
the municipality s (2) detadled plans must be 
detailed plans of what was actually lodged 
as the peneral plan, & i was not within the 
hberty of the co. to enlarge the seope of the 
origmal plan A provide tor a new access to 
the subways A&A the taking of land. 
plans were only to show the precise way in 
construction was tuo be 
CANADIAN NATIONAL 
5 Lie al. 


Board 


Po Ce Zw 


L. C. 


116a. 





:- Tleld: 


te) 


city. 


Detailed 


made.—— 
Ry. Co., 
136 


re CANADIAN 


SAME tv. 


C.C., 


111. Add. Annotation :— As to (1) Refd. Conron v. 

C., [1922] 2 Ch. 2838. 

113. Add. Annotation :— Mentd. Roberts v. Mop- 
wood, [1925] A. C. 578. 

114. Add. Annolation :—Refd. Conron v. L. C. C., 
[1922] 2 Ch. 288. 

' 116. Add. Annotation :—Refd. Sydney Municipal 

Council v. Campbell, [1925] A. C. 338. 


Land not bona fide intended to be taken 
for purpose.|—Applts. had statutory power 
to acquire compulsorily land required for the 
purpose of making or extending streets, also 
land required for ‘‘ carrying out improve- 
ments in or remodelling any portion of the 
In connection with the extens 
strect, they resolved to acquire resps.’ 
for the latter purpose. 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
really required for that purpose, but that its 
purchase was desired because of its probable 
increase in value. 
or remodelling the area was considered or 
proposed, & evidence as to proceedings in the 
council showed that applts. were endeavour- 
ing to give a new fomn to the transaction 
previously decided upon, rather than con- 
bidering whether resps.’ land was required 
for improving or remodelling :—Held: 
evidence sustained the lower ct.’s conclusion 
of fact that applts. 
powers for a purpose differing from those 
specified by the statute, & they had rightly 
been restrained from acquiring resps.’ land.— 
SYDNEY MUNICIPAL COUNCIL v. 
[1925] A. C. 338; 
SYDNEY MUNICIPAL COUNCIL v. CAMPBELL, 
JiluGHES MoTor SERVICE, LTp., 94 

L. J. P. C. 65, P. C. 
(| 126. Add. Annotation :—Refd. Conron v. L. C. C., 

[1922] 2 Ch. 283. 


ion of a 
land 
They had previously 


No plan tor improving 


the 


were excercising their 


CAMPBELL, 


133 L. T. 63; sub nom. 


, 189. Add. Annotations :—As io (1) Distd. S. E. Ry. 


pose docs not bind the Crown unless 
the acquisition of the land has been 
authorised by an Order in Counce, 
or a resolution in Council amounting 
to an order, oven if the contract is 
realed with the — ot the Department. 

— MACKAY t. FOR’ BRITISH 
COLUMBIA, 11922)" 1 ve C. 457.—CAN. 


m ii. Expropriation Act, 1906 
(c. rds) Diacretton of Minister. }—As 
to the propriety & necessity of expro- 
priation the Minister is the sole judge 
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& the ct. has no jurisdiction to inter- 
fere with his discretion.—R. v. IMprRiaL 
Pe td OF CanaDAa, [1923] 3 D. L. R. 


PART II. oe. i ee 3.— 
(a 


sb. Land taken for building Toronto 
Pauduct —- What Act applicable. Pe 
CANADIAN NATIONAL Ry ‘oO. 
are TO IRON WoORKs, 119 26) Exe in 
. R. 133.—CAN, 


v. Cooper, [1924] 1 Ch. 211. 


Coc Consd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. Refd. York Corpn. 
v. Leetham, [1924] 1 Ch. 557. 


Vol. XI.—Compulsory Purchase of Land. Cases 139—171. 


Cooper, 


| 143. Add. Annotations :—Consd. 8S. E. Ry. v. 
[1924] 1 Ch. 
Corpn. v. Lectham, [1921] 1 Ch. 557; Birk- 


211. Refd. York 


dale District Electric Supply Co. v. South- 


Swift v. 


140. Add. Annotation :—Generally, Mentd. Long , port Corpn., [1926] A. C. 355. 
v. Gowlett, [1923] 2 Ch. 177. 1145. Add. Annotation: —Refd. Birkdale District 
142. Add. Annotations :—Consd. Birkdale District Klectric Supply Co. r. Southport Corpn., 
Electric Supply Co. ». Southport Corpn., [1926] A. C. 355. 
[1926] A. C. 355. Refd. S. E. Ry. v. 146. Add. Annotation :—As to (1) Refd. S. E. Ry. 
Cooper, [1924] 1 Ch. 211. v. Cooper, [1924] 1 Ch. 211. 
Part Ill—Principles of the Law of Compensation. 
155. Add. Annotations :—Mentd. Jackson vv. 169. .4dd. Annotutions:—As to (2) Refd. Swift v. 
Simons, [1923] 1 Ch. 373; Chaplin v. Smith, Board of Trade, [1925] A. C. 520; 
[1928] 1. K. B. 198. Board of Trade, [1926] 2 K. B. 131. 
160. Add. Citation: subnom Rov. MIpLAND,. ETC. 


Ry. Co., Ba. p. BROWN, 8 BL & SL 156. 
S. 


Add. Annotation :—Refd. 
Cooper, [1924] 1 Ch. 211. 


PART Ill. SECT. 1, SUB-SECT. 2.—A. 


149 it. —— Subsequent conveyance 
unreaistered.J-—-If a municipal corpn. 
Po ls it provee gs for o 
highway undor Municipal Act, s. 362, 
_ compensation is awarded tuo the 
registered owner, the municipal corpn. 
cannot refuse payment to the registered 
owner on tho ground that after filing 
his claim he executed a conveyance 
which remains unregistered.—NORTU 
C‘owicriAN CORPN. v. GORE-LANGTON, 

o i. After exproprriatwn.j— Theo 
Crown expropriated the right to flood 
property which belonged to V., who 
subsequently sold to H. together with 
V.’8 right to recover the compensation 
from the Crown for all damages caused 
by flooding & expropriation :—-LHeld ; 
H. was entitled to recover compeubsa- 
tion for damuges to hisland by tlooding, 
& by the oxproprisation of the easemont 
to flood.—Rh. v. Hyg (1921), 21 MWxch. 
C. R. 76.—CAN. 


PART III. SECT. 1, SUB-SECT. 3.—A. 


——.J—HRe Scotr & OfHaAwa 
922), 52 O. L. R. 504.—CAN. 





156 ii. 
TOWN (1 
Wh LAURIE UC PULUD 

upon __. or order which 
authorises the taking, & upon the 
terms of such statute or order will 
depend the basis upon which the com- 
ensation is to be = assessed.—Zte 
9OWELL & TORONTO CORPN., [1924] 2 
D. L. R. 796; 560. LR. 541.—CAN, 
f (p. 124) i. —-—, }—Where 








| 
| 
| 
| 
| 


a county corpn. expropriated certain , 


toll rouds :—/eld: the value to the 
owner & not to the taker was the basis 
upon which the compensation should 
be awarded, & while the roads had 
becoine a burden instead of a benefit 
to their owners, they were entitled 
to be paid for the physical asscts they 
osscessed—road material in place, 
bridges, culverts, ditches & parts of 
roads owned in fee.—Re OTTAWA & 
GLOUCESTER KRoOaD Co. & COUNTY 
OF CARLETON (1921), 69 D. L. RK. 486; 

51 0. L. R. 467.—CAN. 
evidence.) 


——-R. wv. . 41925] 3 DL. R 
355; [1925] S. C. R. 684.—-CAN. 

1 (p. 124) ii. -—— -——.J—Where the 
evidence of expert witnesses apr to 
value is conflicting, wueither the 
arbitrators nor the ct. should endeavour 
to arrive at the true result by ‘‘ averag- 
ing of witnesses,’’ or “ splitting the 
difference.”-— Re LENNOX & TORONTO 
BoaRD oF Epwication (1926), 58 
Oo. L. R. 427. CAN. 


K. Ry. vw. 


171. Add. Annotation :-—Refd. Swift rv. Board of 


Trade, [1026] 2 Ik. B. 13l. 


L(p. $24) i. — } While the 
“averaging of witnesses “or! splittme 
the difference "is an improper way of 
reaching an award, some discretion & 
freedom may nevertheless be allowed 
fdace  sueeband muaticame they are bound to 
exercise thei gudtetal timet ious 
dealing with the evideneec WINNIPEG 

ros (Mam), 2926) 4 dD Eb Rts, 
}2W W.IR. 86S) CAN, 

k (p. 125) 13. -— ——- ——-.]— Where 
by reason of expropmation by the 
Crown the owners of the property 
takon suffor matorially & are put to 
great trouble in moving, & tho site 
60 taken was most advantageous o 
il took several years uf negotiating 
before they were uble to find a new & 
suitable place for ther operation, 
the ct. should add ten per cent. to the 
fur market value of the property 
taken, for contingent losses & incon- 
venences, in thsing the compensation. 
—hR. wv RovaAL Nova ScoTiIA Yacur 
SQUADRON (1921), 21 Wxch. C. RR. 160, 
—CAN 


k (p. 125) ii. . 
TORRANCE & PROVINCE OF ONTARIO, 
Rte NOBLE & PROVINCE OF ONTARIO, 
Re PARKDALK BOULEVARD, LTp. ° 


eed, & oe 3, ds darth tees few cues Maus - Ta. Rt. 
1136; 52 0. L. Kt. 320.—CAN., 

k (p £25) ini. 
There is no foundation for 
that the * allowunee tor disturbance 
usually added in awards to the value 


found narbitardy fivedat ten percent, 
anlaward of sin percent may be ample 


t 
the view 


os 


Re Luiwnay & TORONTO BoarRp or 
EDUCATION (1926), OS O BE. RR. t27. - 
CAN. 


(p $25) av. 
lowance for 
amount thereof, 
‘Moemetion of the arbifrators 
vo Cross (Man.), [PvE] £4). dR 
J1926) 2 W. W. at. &6S. CAN, 


Pp (p. 125) 1. —— —-- - Nat valuc 
according to quantity survey.J—R. v. 
IMPERIAL BANK OF CANADA, [1923] 
3D. L. R. 345.—CAN. 


sc. Value of assets necessary 
fo operation of undertaking. }—TORKONTO 
(CITY) CoRPN. v. TORONTO KAILWAy 
Corpn., (1925) A.C.177; 94L.J3.P.¢. 
25; 132 L. T. 401.—CAN. 


sd. 
for streek—U nder disputed aqreement, |— 
St. MICHAELS COLLEGE v. TORONTO 
Ciry Corpn., [1926] 2 D. L. R. 244; 
{1926} S. (| RR, 3183; varying, 27 
O. W. N. 4713: varying, 26 O. WL. N. 
413.—CAN. 
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dist urbane 








Where land of college taken, 


| 


PART III. SECT. 1, SUB-SECT. 3. - B. 


ui, ——~.J—hi. v. KELLY (1921), 63 
D. L. RK. 40235 21 Mach. C. R. 205.— 
CAN. 

An owner of property 
(adn some prospective 
remote dnoats 


Uu li. ] 

{ entitled to 
value of the property 
Character & onty reatisable upon the 
expenditure af enormous sums of 
money. Pom COLEMAN, [PO26) liveth. 
(. RR. P2t.- CAN, 


PART III. SECT. 1, SUB-SECT. 3.- C. 
o i, -———.J—h. v. LYNCU's, Lrp. & 
Oe ane (1920), 20 Wach. C. Wt. 158. 


169 i. For ** 169 i.’ road ‘* 170i.”’ 


PART Il. SECT. 1, SUB-SECT. 3.— D. 

pt. - | -He LetrRos & 
TORONTO CORPN, (1924), 56 O. Le Qh. 
175.-—- CAN 

ri. ——-- I’lvoding of neighbourhood. | 
—Tho Crown expropriated tho right to 
flood . part of L.’s property, on the 
erection of u dam, a public work.  L. 
claimed, besides compensation for 
casement taken on his property, that 
he should bo compensated for danapges 
to his trade, rosulting from the decrease 
of population, duo to the flooding of 
neighbouring farins :—//eld : no claim 
could arise in respect of an inconveni- 
ence common to the public goncrally. 
--R. ow LAFOND (1921), 6) D. Le. 1. 
127; 21 Kxch. C. Rt. 65.—CAN. 

176 iii. —— - (‘oat of removal.]-—-While 
allowance ought not to be made for 
lossy of business or cstimaced profits, 
yot where a losses of a store has suftered 
w diminution of good-will, he is entitied 
to compensation ulthough it is in the 
nature of a business loss. In addition, 
allowance must be mado tor ‘the 
reasonable cost of moving, seeking a 
new location, loss of time, storage of 
furniture, depreciation in fixtures — 
dislocation of business occasioned by 
such removal.—R. vv. GOLDSTEIN, 
[1924) Exch. C. R. 55.—CAN. 


PART III. SECT. 1, SUB-SECT. 3.—E. 

179 i. Cost of acquiring new 
sife.J—In the course of arbn. procecd- 
ings to determing compensation for the 
portion of a lot taken & injury to the 
remainder, the corpn. offered to transfer 
part of an adjoin lout, which it did 
not own & had as yot taken no steps 
to expropriate :—Held: the offer 
should be taken into account & dealt 
with by the arbitrator in his award.— 
Fee GARLAND & TORONTO (1924), 55 
O. L. R. 646.—CAN. 

21 





Cases 186—324. 


186. 


187. 


197. 


208. 


213. 


215. 


216. 


216a. ---—~ - - 


Add. Annotation: Refd. Glenboig Union 
Kireclay Co. ce. TE. R. Comrs. (1922), 12 Tax 
Cas, 127. 

Add, Annolution:—As to (1) Apld. Swift v. 
Board of Trade, [1926] 2 K. B. 13]. 

Add. Annotations :—As to (2) Refd. 8. E. Ry. 
v. Cooper, [1924] 1 Oh. 211.,. Generally, 
Mentd. WSirkdale District Electric Supply 
Co. v. Southport Corpn., [1926] A. O. 356. 


Add. Annotation :—Cenecrally, Mentd. Slack 
Leeds Industrial Co-op. Soc., [1923] 1 Ch. 
Add. Annotation :— Consd. Rockingham 
Sisters of Charity v. It., [1922] 2 A. C. 315. 
Add. Annotations :—As to (1) Apld. Rocking- 
ham Sisters of Charity v. R., [1922] 2 A. C. 
315. Generally, Mentd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. C. 268; Larrinaga v. 
Soc. Franco-Amecricaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 


Add. Annotation : — Folld. Rockingham 
Sisters of Charity v. R., [1922] 2 A. C. B15. 

———.|— Applts. owned land im- 
mediately ou the west side of a public road 
& a railway, & had thereon a school ; on the 
cast bide they owned two small promontorics 
of Jand on the margin of a public harbour. 
They had made on the promontories a bathing 
house & wharf, both of which they used in 
connection with the school, but no legal 
right of way across the railway was proved. 
The Crown took the two promontorics for a 
pubhe purpose, & upon an area wholly to 


ENGLISH AND KimprreE DicEst SUPPLEMENT. 


small promontories, made a large railway 
shunting yard. <A claim by applts. to com- 
pensation for the damage to their property 
on the west of the railway by reason of the 
construction of the shunting yard having been 
rejected :—Held: the possession & control 
of the two promontories gave an enhanced 
value to applts.’ land on the west side of the 
railway, & in respect of depreciation in value 
of those lands due to the anticipated legal use 
of works which might be constructed upon 
the two promontories, appits. were owners 
whose lands had been injuriously affected, 
& accordingly they were entitled to com- 
pensation ; further, the ct. in assessing the 
compensation should have regard to the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessmcnt.—ROCKINGHAM 
SISTERS OF CHARITY v. R., [1922] 2 A. C. 
315; 91 LJ. P. C. 198; 127 L. T. 608; 38 
T. L. R. 782, P. C. 

Add. Annotation :—Refd. Rockingham Sisters 
of Charity v. R., [1922] 2 A. C. 315. 

245. Add. Annotation: — Refd. lloward - Flanders 
v. Maldon Corpn. (1926), 135 L. T. 6. 

Add. Annotation :—As to (1) Refd. Rocking- 
ham Sisters of Charity v. It., [1922] 2 A. C. 


315. 


223. 


265. 


323a. 








-|— RoOcKINGHAM SISTERS OF 
CHARITY v. R., No. 21ltta, ante. 

Add. Annotation :-—Generally, Mentd. Rock- 
ingham Sisters of Charity v. R., [1922]2 A. C. 


324. 


the cast of the railway, & including the two 315. 
PART U1. SECT. 1, SUB-SECT. 3.—1 POGUE ED EBIE ERY Un RAINIAN piges ane Ry. Cas. 345; 620.L.R. 
187 vi. -- - Subsequent improve:  ANSTNIUIE vo RDMONTON | CORPN., alas 
ments by orner) Where an owner [1925] 1 W. W. I. 780.-—CAN. PART III. SECT. 3, SUB-SECT. 4.— 
ronains on the property after expro- sf. Haliway Act, JO19—Spur trach B. (c) ti. 


prinffon, & makes repairs to the build- 
jngs, & puts up femporary structures, 
he mast assume the responsibility of 
such a course & ite consequenees, & 
nothing will be allowed hin therefor.— 
Roa. Lyveu's, Ltp. & CozzZ0LINO 
(1920), 20 Kweh ©. RR. 158.—- CAN. 
— ee 


BOC VIL. -] MORIKAU 
(14921), Zl Kach. C. Rh. 82.—CAN, 


PART HI SECT. 2. 


191 i. What constitutes severance— 
Part of land taken --Premises not con- 
tignous—No legal right over intervening 
land ] —Where by ao previous expro- 
priation property was severed by the 
right of way of a railway co. erosaing 
it, & the use of a culvert under the 
tracks as @ passage was only by sufler- 
anee & without legal right or tithe :— 
Held: if expropriation takes land on 
each side of the right of way & thus 
closes access to the culvert it is not a 
sevoranee of the property whieh would 
entitle te compensation.—-hR. ve. LOONAN 
(J920), 20 Mach. C. BR. 131.—CAN, 


PART Ill. SECT. 3, SUB-SECT. 1. 


ge. General rule.J—-The right = to 
receive compensation for land = in- 
juriously affected depends upon. the 
statute or order which authorises the 
injurious affection, & upon the terms 
of such statute or order will depend the 
basis upon which the compensation - 
to be assensed.—He POWRLL & Toronto 
Coren,, (1985] 2 D. LL. R. 796; 56 
O. L. R. 541.—CAN, 


ni. Clatm mast be made within pre- 
scribed time.j— Under Edmanton Char- 
ter a claim for compcneaation, because 
claimant's laud will be injiriously 
affected by the closing of a street, is 
absolutely extinguished unless filed 
within tho time fixed by tho council 
in the notice which sect. 508 requires 
it Lo publish.—Re EPMONTON CHARTER, 


constructed along strects—Measure of 
com pensation to adjacent landowners, )}— 
BRITS COLUMBIA PRERMANENT LOAN 
CO o CANADIAN NORTIBLRN Ry. (NO 3), 
f1943) 2 YD La Re. 802; (1928) 1 
WoW R 10723 30 Can Ry. Cas. 71; 
16 Sash. LR. 298,.— CAN. 


PART Il. SECT. 3, SUB-SECT. 3. 


sg- Land adjoining water-lot — 
Woater-lut taken—Loss of riparian 
rights.) —Re Snow & TORONTO, [1924] 
4$DL. R. 1023; 560. L. R. 100.— 
CAN. 

sh. I.and divided into lots —Some 
lots sold~ Five lots taken for sewage 
glant.jJ—Held : the owner of the unsold 
plots was entitled, over & above the 
actual value of the lotr expropriated, 
to compensation for consequent de 
wreciation in the value of the ad- 
sacent) lands.—MONTREAL (CITY) tv. 
MCANULYY REaLIY Co., [1923] 2 
DL. R. 409; [1923] S.C. R 273.— 
CAN. 


sa. Land tahen for luwering road— 
Obstruction of acess by road to other 
land J—Held: claimant entitled to 
ecompensation.—M. EK. Moonna — v. 
COLLECTOR OF RK wwaoon (1926), 0 0. R. 
4 Ran. 350.—IND. 


PART IIJ. SECT. 8, SUB-SECT. 4.- 


A. (a). 

227 _~—siv. .}-—The 
Crown not having expropriated any 
part of suppliant’s property or any 
casement to flood the same :—feld ; 
the case did not come within Exch. 
Ct. Act, 8. 20, & the ct. had no juris- 
diction to entertain the claim under 
ixpropriation Act or any other pro- 
vision of law.— YATES tv. R. (1920), 20 
Exch. C. R. 175.—CAN. 

227: =«CO.. ———. + ALEXANDER 
RRowN MILEING Co. rr. CANADIAN 
Paciric Ry. Co., (1923) 4 D. 














| 


! 


| 


L. RR. [1926] Exch. 


266 vi. -—— -J—Where direct 
aceess to land on which a business 1s 
conducted is not cut off by the closing 
ot a street, the fact that such closing 
will oblige persons going to & from 
such place of business & neighbouring 
properties to use a slightly less con 
venient route does not give the owner 
of such land a mght to compensation.— 
Re FpMONTON CHARTER, FREEMAN 
Co., LTD. « EDMONTON CORPN., (1925] 
1W. W. 7. 778. CAN. 


PART III, SECT. 8, SUB-SECT. 4.— 
B. (0) fii. 











sb. Depreciation in value 
of land.) NEISON v. PACIFIC GREAT 
KasTERN Ry, Co., OBLATE ORDER OF 
MARKY IMMACULATER v. PACIFIC GRRAT 
KasikRN Ry. Co., LEFEAUX & CaR- 
LISLY 1. PACIFIC GREKAT EASTERN Ry. 
Co. (1919), 67 D. L. R. 792; 27 
B.C. BR. 420.—CAN. 


PART III. SECT. 3, 
C. (a) 
292 v. -}—The genera] depre- 
Clation of property resulting from being 
in the vicinage of a public work does 
not give rise to a claim by any par- 
ticular owner.—R. v. LAFOND (1921), 
21 Exch. C. R. 55.—CAN. 


PART III. SECT. 3, SUB-SECT. 5. 
so. Payment of mortyage on part of 
land.}—The Crown expropriated five 
lots of land helonging to applt. A 
mtgo. in favour of M. upon four of the 
lots had heon discha by the Crown 
by payment to M. of $22,000 :—Held > 
the above payment, although satisty- 
ing any claim in respect of the four lots 
covered by the mtge., could not be 
applied towards compensation for the 
fifth lot.—STUART v. R., [1926] 2 
dD. L. R. 260; (1926) 8. C. R, 2 

Cc. R. 101, n.—CAN. 


5 UB-SECT. 4. asa 





Vol. XI.—Compulsory Purchase of Land. Cases 328—650. 


Part IV.—Compensation for Mines and Minerals. 


828. To the existing paragraph add as follows :— 
(3) Limestone is a mineral within the above 
sects. 


836a. 





~ - Within Act.]--MipLanp Ry. Co. 
& KETTERING, THRAPSTON & HUNTINGDON 
Ry. Co. v. RoBinson, No. 328, ante. 


3387. Add. Annotation :—Mentd. South Stafford- 


shire Mines Drainage Comrs. v. FMlwell (1927), ) 


91J. P. 183. 


348. Add. Annotation :—Mentd. 
Hunt, [1923] 2 Ch. 136. 


355. Add. Annotation :—Consd. Consett Industrial 
pan ia Soc. v. Consett Iron Co., [1922 ] 
‘h. : 


Craddock  v- 


367. Add. Annotations :—Refd. Swift v. Board of 
Trade, [1925] A. C. 520. Mentd. Swift v. 
Board of Trade (1924), 93 L. J. K. B. 529. 


Add. Annotation :—Consd. Glenboig Union 

Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 

Car. 427. 

To the existing paragraph add as follows: — 
3) The word ‘lands ’’ in sect. 6 of the 

above Act includes mines. 

Add. Annotation: -Gencrally, Consd. Graigola 

Merthyr Co. v. Swansea Corpn. (1927), TL 

Sol. Jo. 681. 

idd. Annotations :-—Refd. Swift v. Board of 

Trade, (1925] A. C. 520. Mentd. Swift v. 

Board of Trade (1924), 08 I. J. K. B. 529. 


374. 


378. 


412. 


Part V.---Procedure to acquire Land by Agreement. 


418. Add. Annotation :—Generally, Mentd. Itc Allott, anmer v Allott, [1924] 2 Ch. 498. 


Part VI.---Procedure to acquire Land otherwise than by 
Agreement. 


478. Add. Annotation :-—Refd. Brakspear 
Barton, [1924] 2 Kk. B. 88. 
479. Add. Annotation: - Mentd. Mackenzic- 


Kennedy ov. Air Couneil, [1927] 2 K. B. 517. 


526. Add. Annolation :—As to (1) Refd. Cardiff 
Corpn. v. Cook, [1923] 2 Ch. 115. 


5381. Add. Annotation :-—Refd. Cardiff Corpn. v. 
Cook, [1923] 2 Ch. 115. 
Rights of assignee.|—A_ land- 
owner has a right to deal with his property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice & so as not to increase their obliga- 
tions, & he is also entitled before acceptance 
to withdraw & amend his claim. But where 
a landowner, possessed of a leasehold interest, 
“ho has claimed £550 for compensation for 
disturbance & valued his leasehold interest 








533a. 


at nu, subsequently, but before bis claim is 
accepted, assigns his leasehold interest, his 
assignee stands in the same position as the 
landowner & can withdraw or amend = the 
claim, either expressly or by sending in a 
Claim in respect of the Jeaschold interest 
wholly inconsistent with the original claim, 
& the undertakers are not then at liberty to 
disregard the assignee & continue to treat & 
contract with tue original landowncer.- - 
CARDIFF CoRPN. v. Cook, [1923] 2 Ch. 115; 
92 1.. J. Ch. 177; 128 L. T. 530; 875. P. 90; 
67 Sol. Jo. 3165 21 I. G. R. 279. 

Add. Annolalion :—Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 
ldd. Annotation: 
Williams v. Neweastle-upon-Tyne 
(1927), 91 5. P. Jo. 968. 

Add. Annotation :—Mentd. Early v. Drum- 
mond (1923), 39 T. L. ht. 171. 


534. 


As to (1) Refd. Greswolde- 
Corpn. 


562. 


592. 


Part VIl.—Assessment of Purchase Price and Compensation. 


650. Add. Citations :—[1922] 1 A. ©. 27; 91 
L. J. K. B. 202; 126 L. T. 258; 86 J. P. 25. 
Add. Annotations :—Distd. Thurrock, Grays 


PART VI. SECT. 1, SUB-SECT. 2.—D. 
490 i. Effert of—No right of action at 
common law—Damages for rendering 
land useless d&: unaaleable not recover- 
able.}-- ALEXANDER LVROwWN MILLING 
Co. vw. CANADIAN Paciric Ry. Co. 
{192 
Cas. 


4). L. R. 1136; 29 Can. Ry. 
—CAN., 
PART VI. SECT. 4, SUB-SECT. 1.— 
B. (a). 


Jor 


the house. 


3) 
345: 520. L. R. 528. Held: 


566 ii. Includes all that is necessary 


enjoyment of house.}-—The word 
** house *? in Lands Act, 1847, 

not limited to the four walls of the | S. A. L. R. 150.—AUS. 
building, but includes all that is neces- 
sary to the convenient occupation of 


& Tilbury Joint Sewerage Board v. Thames 
Land Co. (1925), 23 1. G. R. 648. Mentd. 
Thornely v. Leconfield, [1925] 1 K. B. 236. 


the house 


DRAPLR YD. SOUTH AUSLRA- 
LIAN KATLWAYS : 


8. 92, is noe (1901), 3 


PART VII. SECT. 1. 


sk. Public Works Act. 8. 22 — 
acquisition of toll road under Provincial 

| Highways Act, 1917.)}—He CoBpoura & 
Tout HKoap Co, (1921), 64 

D. L. R. 241; 60 O. L. R.125.—GAN. 


Promoters of an undertaking :— , 
not entitled to take a strip of 
land immediately in front of a house 
between it & the wall & containing a 
tank & fruit trees, when the owner was | GkAFTON 
willing & able to convey the whole of 


Cases 650a—'761a. 


650a. 


PART VII. SECT. 2, SUB-SECT. 1. 
sl. Juriadeclion of Hachequer Court.) 
— Property & civil mihts being matters 


within 
Provincial Legislature, (he Hach. Ct. 





Acquisition of land & appointment of 
arbitrator under Public Health Act, 1875 
(c. 55).J—A land co. was the owner in fee 
simple of certain land through which a 
sewerage board, under Public Tealth Act, 
1875 (c. 65), after duly serving on the co. 
notice of intention to do so, carried a sewer & 
a rising main. Subsequently an agreement 
in writing was entered into between the 
parties regarding what had been done. 
Differences having arisen regarding the com- 
pensation to be paid by the board to the co., 
recourse was had to arbn. The arbitrator 
was appointed under Public Health Act, 
1875, & before entering on the arbn. made 
the statutory declaration under that Act. 
Ifaving considered the disputes he made an 
alternative award in the form of a spccial 
case for the opinion of the ct. 1f the ct. was 
of opinion that compensation was to be 
assessed solely under Public Tiealth Act, 
1875, he awarded the co. £5,090; if the 
arbitration was under Acquisition of Jand 
(Assessment of Compensation) Act, 1919 
(¢. 57), & the basis on which compensation 
was to be awarded was to be governed by 
the principles ins. 2 of that Act, he awarded 
the eo. £2,148: - Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1875, before the agree- 
ment. between the parties was entered into, 
it had been acquired compulsorily, & as 
there was nothing in the agreement which 
affected the primary basis of the value of the 
land nor any other matter, including the 
appointinent of the arbitrator expressly under 
Public Ilealth Act, 1875, whieh was in- 
consistent with the rules laid down by s. 2 
of the Act of 1919, that Act applied to the 
arbn.. & the co. should be awarded £2,148.-— 
THURROCK, GRAYS & TILRURY JOINT SEWER- 
AQk BOARD v. "MHAMES LAND Co., Lp. (1925), 
903.2. 15 23 1. G. R. 64S. 


736 1. 





the exrclasive powers of tho 


Encuisy anp £mprre Dicest SUPPLEMENT. 


671. Add. Annotation :—Mentd. Swift v. Board of 


Trade (1924), 93 L. J. K. B. 529. 


672. Add. Annotation :—Generally, Mentd. Pros- 


perity v. Lloyds Bank (1923), 39 T. L. R. 372. 


702a. Arbitrator incapable of continuing—Power 


715. 


to replace.|—Where an arbitrator, appointed 
by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 
power to replace him by some one else.— 
GRoss, SHERWOOD & HEALD, Lrp. v. Lssex 
Country CouncrL, [1927] J Ch. 205; 96 
I. 2. Ch. 213 186 LL. TT. 3871; 91 7. P. 17s 
43 T. L. R. 5; 70 Sol. Jo. 11963 25 1.G. R. 
1330. 

Add. Annotation :—Cenerally, Mentd. Samuel 
v. Dumas, [1924] A. C. 431. 


727a. Hearing — Entry in Crown Paper., — .An 


729. 


761a. 


PART VII, SECT. 5, SUB-SECT. 8. 


Claim in respect of sercral 
inlerests— Award not anportioning sums 
between several wunteresia— Insufficient.] 
——STEWART MUNICIPAL District »v, 


award made by an offielal arbitrator under 
Acquisition of Land (Assessment of Com- 
pensation) Act, 1919 (e. 57). in the form 
of a special case, is rightly entered in the 
Crown Paper. TLewrrr oe. Mssix Country 
Counctn (1927), 44 Tot. Rotts 91d. Pe Jo. 
943. 

Add. Annotations :—Mentd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 2113; Birkdale District 
Electric Supply Co. v. Southport Corpn., 
f1N26) A. C. 355. 

Award embodying decision of court on 
special case.| An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, POLY (e. 57), A the 
Div. Ct. decided adversely to the contention 
of claimants for compensation. The arbi- 
frator then made his) award, embodying 
{herem the decision of the Div. Ct. Claimants 
applied to another Div. Ct. to set the award 
aside, on the ground that the award was on 





y i. Lump sum awarded—Awara 
good on tis face.}—NORTH COWICHAN 
CORPN. vt. GORE-LANGTON, [1921] 2 
W. W. R. 454.—CAN. 


o (p. 197) i. ---Nasy & 








of Canada in ascertaining the estate 
or interest of persons claiming com- 
pensation for property — expropri- 
ated by the Dominion Crown will 
have regard to the laws affecting such 
estate & interest in the province where 
the property is situated.—RK.  v. 
ee Bay Co. (1921), 20 Exch. 
(i oR. 40a.- 


PART VII. SECT. 5, SUB-SECT. 1.° 


ni. _ Passing of bye-law by 
local nny ee before bye - 
law passed ultra vires. j—-KOKUMSTEDT 
wv. RURAL MUNICIPALITY OF E\ ke HAIL, 
No. 382, [1923] 2 W. W. Rh. 669.— 
CAN. 


PART VII. SECT. 5, SUB-SECT. 2. 


em. Under Dominion Railway Act, 
1919.J—Where a judge of the Supreme 
ct. of Ontario has made an order for 
possossion, under the above Act, with 
n term that tho ry. co. shall pay money 
into ct. as security, any judge of the 
Supremo Ct. has jurisdiction to appoint 
an arbitrator; & under sect. 220 the 
judge of the county ct. of the county 
wherein the expropriated lands lie is 
the proper person to appoint.—dJte 
LITTLE CAMPBELLFORND LAKK ON- 
TARIO & WESTERN Ry. Co. (1924), 55 
Qd. L. KR. 581.—CAN. 


BLIESNER, [1924] 2 W. W. R. 1217.— 
CAN. 


8}. alrbitrator not entilled to 
allow interest. )J—Re LE ROS & TORONTO 
Conpn, (19214), 56 O. L. HR. 175.—CAN. 


PART VII. SECT. 5, SUB-SECT. 10. 


m (p. 196) i. Under Dominion 
Railway Act, 1906 (ce. 37). }—Re Krrsi- 
LANO INDIAN RESERVE, VANCOUVER 
HARBOUR COMRa. vv. R., 
W. W. RR. 411.—CAN. 

m (p. 196) fl. ——- Under Dominion 
Railway «cl, 1919 (c. 68).)-Re 
ARBITRATION UNDER THE RAILWAY 
Acr, BRITI8BH COLUMBIA PERMANENT 
LOAN Co. v. CANADIAN NORTHERN Ry. 
Co. (No. 1), [1922] 2 W. W. R. 577; 65 
can RN. 735; 15 Sask. L. RR. 431.— 


r (p. 196) f. Award determined 
on wrong prinriple.}—Where damages 
were recoverable by reason of lowering 
of the sidewalk in front of a building 
consisting in the decreased value of 
the property, but wero assessed at the 
cost of lower the store floor :— 
Jicld : theaward muet be set aside as 
determined upon a wrong pripnciple.— 
RADISsSON TOWN fr. AMBON, [1919] 3 
W. W. JR. 580.—CAN. 

x i. ——. }+— WINTER v. TORONTO 
(CiTY) (1922), 70 D. L. R. 458.— CAN. 
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11918] 2. 


WILLIAMS 0. EDMONTON, DUNVEGAN & 
BRITISH COLUMBIA RY. Co., [1917] 3 
W. W. R. 553; 36 D. L. R. 601.—CAN, 


o (p. 197) fi. .J—An 
appellate ct. should not interfere to 
Vary an award unless it is satisfied that 
the award does not truly represent the 
honest opinion of the arbitrators ax to 
damages, or that the basis of valuation 
was crroneous.— Te Scotr & OsSnawa 
TOWN, [1922] 52 O. L. R. 504.—CAN 

o (p. 197) iii. ~ --—J— WINNIPEG 
v. CROss (Man.), (1920) 4D. L. Re. 3ls; 
j1926) 2 W. W. KR. S865.—CAN, 

6 (p. 197) i. ——.J—He ARBI- 
TRATION ACT, He Woops, [1923} 2 
D.L. R. 1000; 32 B.C. R. 2113 [1923] 
1 W. W. R. 1344.—CAN. 

m (p. 197)i. .}—Re Dixon 
& TORONTO CORPN, (1924), 56 O. L. R. 
167.—CAN. 

o (p. 197) &. -}—Where a 
large number of witnesses give evidence 
to the same effect on a question of 
value the award of an arbitrator based 
thereon will not be set aside.—Cana- 
DIAN NORTHERN Ry. Co. v. KETCHESON 

















ema 














(1918), 21 Can. Ry. Cas. 104; 32 
D. L. R. 629.—CAN. 
gq (p. 197) i. Question only 


one of quantum.}—Re LETROS & 
TORONTO CORPN. (1924), 56 O. L. KR. 
175.— CAN. 


762. 
766. 


768. 


Vol. XI.—Compulsory Purchase of Land. Cases 76la—1239. 


the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed :—Held: no appeal could be enter- 
tained.—NoORTHWOoOD vt. LONDON COUNTY 
Councin (No. 2) (1927). 96 L. J. K. B. 520; 
137 L. T. 493; 91 J. P2985 13 T. LR. 3817; 
2o LL. G. R. 254, C. A. 

Add. Annolation:—As to (2) Apprvd. & 
Apld. Matthey v. Curling, [1922] 2 A. C. 180. 
Add. Annotation :— Mentd. Cayzer, Irvine v. 
Board of Trade (1926), 42 T. L. BR. 731. 

aldd. Aynotation « - Mentd. Salisbury & Ford- 
Ingbridve Dramage District Board ¢. Southern 
Tanning Co. (1920), LAad.. [P92z7) 2 KR. B. O66. 


773a. Award of lump sum--—Validity.]}—Claimant 


was the owner of certain land with regard to 
the acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (¢. 57). He claimed 
£17,362, &, before the hearing of the arbn., 
the President of the Air Council made an 
unconditional offer of £10,000. The sum 
awarded to claimant by the oflicial arbitrator 
in respect of his intercst in the land & the 


894. 


consequential damage thereto was £11,415. 
In dealing with the costs the arbitrator 
directed the Council ‘‘ to pay £100 towards 
the costs of claimant.’’ Claimant applied to 
the ct. by motion for the award to be remitted 
to the arbitrator on the ground that he had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
upon him by sect. 5 (4) of the above Act :— 
Heldw in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his custs of the arbn. within 
sect. 5, & as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authont y but less than the sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award tailed.—LRrAbD- 
SHAW 7. AIR CoUNCIL, [1026] Ch. 52903 05 
LJ. Ch. 499; 185 1. FP. 5385 42 Rb. RR. 
1I97; TOSolL Jo. 367; 2b. G. R. Sot. 
Add. Annotation :—Mentd. R. v. Electricity 
Comrs., Hx ~ London Electricity Joint 
Committee Co., 1921] PK. B. LT. 


Part VIIl——Entry on Lands by Promoters. 


1005. Add. Annotation :—CGenerally, Mentd. Kennard v. Cory, [1922] 1 Ch. 205. 


Part IX.-—-Assessment of Compensation after Entry or 
Injurious Affection. 


1097. Add. Annotation :—As to (1) Refd. Cardiff Corpn. v. Cook, [1923] 2 Ch. 115. 


Part X.—Conveyance of Land and Payment of Purchase- 


Money. 


1125. Add. Annotations :—As to (1) Refd. Swift | 1158. Add. Annotation :—Consd. Berners v. Vlem- 


1126. Add. Annotation :—Mentd 


PART VIII. SECT. 1, SUB-SECT. 1. 


gn. 


lion vias necessary.}—CANADIAN PACIFIC 
Cas. 417.—CAN 


PART VIII. SECT. ae SUB-SECT. 2.— 


Ry 


v. Board of Trade (1924), 93 L. J. K. B. 
eo 0 ; Swift v. Board of Trade, [1925] A. C. 


of Trade (1924), 93 L. J. K. B. 529. 


Payment or tender of compensa 
cession — Juri 


v. PAUL (1921), 27 Can. Ry. 





ai, Or expropriation proceedings sp. ——— 
completed.J—GODDARD r. BAINBRIDGE | TIONAL Ry. v 
LUMBER Co. (1920), 29 B. C. R. 186.— | D. L. R. 703; [19 
CAN. —CAN. 


ing, [1925] Ch. 261. 


1238. Add. Annotation : —Mentd. Swift v. Board 


PART VIII. SECT. 2, SUB-SECT. 1. | 


80. Application Jer warrant of poa- 
sdiction 
Court to hear.jJ—Re IEXCUuLQUER COUR! 
Pa hatha [1925] 4D. L. Lt. 673.— 


——-. ]}— CANADIAN 
HOLAND, 
25] Exch. C. ht. 173. | 
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o} 


of Trade (1924), 93 L. J. K. B. 529. 


. Swift v. Board 1239. Add. Annotation : —Mentd. Swift v. Board 


of Trade (1921), 93 L. J. K. B. 529. 


PART X. SECT. 1, SUB-SECT 4. 

p i. —— From filing of caveat— 
Owner roma ning rn possession. } — Jee 
ARBITRATION ACT, Re Rosnko & 
WINNIPEG ScHOOL Distrier No. 1, 
{1921) 4 D. L. R. 1017; 3 W. W. R. 
614.—CAN. 


neent) Act (No 7 of E920), 8 TT4 - 
SypoNnES Munrcips) Coencin eo. TRoy, 
fI9Z2TJ ALC. 7063 VBL. JPL 

137 L. 'T. 707, PP. C. -AUS. 


Eacchequcr 


Na- 
{1925] 4 


Cases 1882—2150. 


ENGLISH AND Emprre Digest SUPPLEMEN'. 


Part Xl—Application of Money Deposited in Bank. 


1382. Add. Annotation:—Apld. Ex p. 
Coutts, [1927] 2 Ch. 98. 


1884. Add. Annotation: Consd. Ka p. 
: 8, [1927] 2 Ch. 96. 


Title not proved to be defective— 





1384a. 


Burdett 


Burdett | 1500 


Payment out ordered.|— a2 p. BURDETT 
Coutts, [1927] 2 Ch. 98; 96 L. J. Ch. 453 ; 
137 L. T. 404; 71 Sol. Jo. 389. 


. Add. Annotation :—Consd. Re Williams’ 


Settimt., Williams Wynn v. Williams, [1922] 
2 Ch. 750. 


Part Xll——Costs when Money Deposited——Liability of 
Promoters. 


1597. Add. Armnolutions : -As to (2) Refd. Camp- 
bell v. Pollak, [1927] A. C. 752. Generally, 
Mentd. Re Letters Patent No. 139207, Re 
Oarbonit Akt. [1924] 2 Ch 53; Re Wartling 
Tithe Redemption, [1924] 2 Ch. 128. 

1604. Add. Annotation :—Refd. Re Letters Patent 
ae 139207, Ite Carbonit Akt., [1924] 2 Ch. 


1985. Add. Annotations :—Refd. Re Booth & 


Southend-on-Sea Vstates Co.’s Contract, 
[1927] 1 Ch. 579. Mentd. Re Child Villiers’ 
Appln., Villiers v. A.-G., [1922] 1 Ch. 304. 
1997a. Transfer of fund from charity trustees to 
official trustees of charitable funds——Costs to 
be borne equally by promoters.|—-E2 p. 
SUNBURY-ON-THAMES URBAN D1sTRICT 
JOUNCIL, Wx p. STAINES RESERVOIRS JOINT 
COMMITTEE (1922), 86 J. P. Jo. 153. 


Part Xill.—-Purchase of Particular Interests in Land. 


2004. Add. Annotation :—Gencrally, Mentd. Lapish 
v. Braithwaite (1024), 93 L. J. K. B. 1123. 


2017a. Agreement with mortgagor— Binding on 
mortgagee entering into possession.] —Mo.p 
Yr WHEATCROFT (1859), 27 Beav. 510; 29 
J.J. Ch. tds 1 LL. T. 2265; 6 Jur N.S. 2; 
54. R. 202. 

2037. Add. Annotalion :—Refd. Cardiff Corpn. v 
Cook (1922), 92 L. J. Ch. 177. 


2038. Add. Annotation :-—Apld. Cardiff Corpn. v. 
Cook, [1923] 2 Ch. 115. 


2059. Add. Citation :-—66 I. J. Q. B. 30. 

2067. Add. Annotation :—Consd. Matthey v. Curl- 
ing, [1922] 2 A. C. 180. 

2068. Add. Annotation :—Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

2075. Add. Annotation :—Refd. Cardiff Corpn. v 
Cook (1922), 92 L. J. Ch. 177. 


Part XIV.—Superfluous Lands. 


2125. Add. Annotation :— Generally, Mentd. Rich- 
mond v. Savill, [1920] 2 K. B. 630. 


2136. Add. Annotation :—Refd. Conron v. L. C. C., 
[1923] 2 Ch. 283. 


2141. Add. Annotations :—Mentd. Kelly v. Barrett, 


PART XIII. SECT. 5, SUB-SECT. 1. 

2044 i. Under uwaltid lase.j|— 
Land pol a pode by the Dominion 
Crown was d for a period of tive 
cars under an instrument not rogis- 
torod as required :—IHeld: the un- 





of the ge A he 
Bay Co. (19 


rogistered lease did not vest any estate 
or interest in the lessee & 
not entitled to Somnbenea tion in respect 


1), 65 D. Le R. 569; 20 
Exch. C. R. U3 GAN. 


[1924] 2 Ch. 379; Lord Strathcona S.S. Co. 
ue Dominion Coal Co. (1925), 42 T. L. R. 


2150. Add. Annotation :—Generally, Mentd. Con- 
ron v. L. C. C., [1922] 2 Ch. 283. 


- he was PART XIII. SECT. 6, SUB-SECT. 1. 
—A. 
fi. —— Entitled to offer—As uell as 
C. R. 218.—CAN, 


. HUDSON’S 
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Vol. XI.—Compulsory Purchase of Land. 


-Cases 2208a — 2295. 


Part XV.——-Compensation for Land taken or used for 
Special Purposes. 


22038a. -}—THURROCK, GRAYS 
Joriny SEWERAGE BoAaRD v. THAMES LAND 
Co., Lrp., No. 650a, ante. 

2214. Add. Annotation :—Mentd. Cardiff Corpn. 
v. Cook (1922), 92 L. J. Ch. 177. 

2218. Add. Armnotation :—Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 

2222a. —~—-- Loss of trade & licence & value 
of trade fixtures not considered. ]|—NorRTH- 
WOOD v. LONDON CoUNTY COUNCIL, [1926] 2 
K. B. 441; 951. J. IK. B. 862; 135 L. T. 
150; 90 J. P. 128; 42 T. L. R. 508; 21 
LG. R. 475, DD. C.3 on appeal (1927), 96 
L. J. K. B. 520, C. A. 

2225a. Under Housing, Town Planning, etc., Act, 
1919 (c. 35)—Acquisition of land—Extent of 
powers.}|—Under the above Act, defts. made 
an order, subseyuently confirmed by the 
Minister of Health, for the compulsury 
acquisition for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-class houses 
for the accommodation of one hundred & 
twenty thousand persons. They also pro- 
posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the traflic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 
servants were not to have a pecuniary 
interest in the sale of alcohol, & (b) of pro- 
viding for the gencral entertainment & 
refreshment of the population :—J/cld : the 
Act contemplated extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases. the 
acquisition of considerable areas of land ‘ 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as sumething in 
the nature of a building estate, &, as incidental 
to the complete control of the development 
of the building scheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not 








& TILBuRY | 


required for use as, or as a site for, workmen’s 
dwellings, or for roads or other purposes 
mentioned in the earlier Llousing Acts; & 
that power was not limited to houses which 
it was proposed to adapt for working-class 
accommodation under the power to alter 
contained in the later part of the sub-sect. ; 
upon the above construction of the Act, 
subject to confirmation by the Minister of 
Health, defts. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semble: both under sect. 12 (2) of the 
Act, & under Housing of the Working Classes 
Act, 1902 (c. 39), s. Il, defts. land a similar 
power for effecting the like objects. — CONRON 
v LONDON Country CouNciIn, [1922] 2 > Ch. 
28335 01 L. 7. Ch. 386; 126 L. 7%. 701; 87 
J.P.1093; 3817. L. 2.380; 20 LG. RISE; 
sub nom. CONSON @t LONDON COUNTY 
Councin, 66 Sol. Jo. 350. 


2249. Add. Annotations : —Mentd. The Wilhelmina, 
[1923}) P. 1123; Cayzer. Irvine ef Board of 
Trade, [1927] 1 Ik. B. 269. 


2252. Add. Annolation : —As to (3) Refd. Conron 
v. L. C. O., (1922) 2 Ch. 2835. 


2256. Add. Annotation :—Mentd. Conronv. lL. C. C., 
[1922] 2 Ch. 283. 

2271. Add. Annotation :-—Mentd. Conrony lL. C. 
[1922] 2 Ch. 283. 

2274. Add. Annotation :—Mentd. Conron v. lL. ©. 
[1922] 2 Ch. 283. 

2278. Add. Annolation :—Mentd. Conron v. 1. ©. 
[1922] 2 Ch, 283. 

2286a. Compensation for damage to land by sever- 
ance not included.|—CourrauuLps, Trp. rv. 
Giry oF LONDON CoRPN., [1926] 2 K. 1. 506 ; 
05 L. J. K. B.972 3; 136 L. TT. 275; 900 SF. VP. 
164; 42 T. I. RR. 7813; TUSol. Jo. 1021; 24 
L. G. R. 538, D.C. 


2295. Add. Annotalion :—Mentd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 
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Cases 1— 51. 


1. 


11. 


12. 


13. 
17, 


17a. 


19. 


36. 


ENGLISH AND Empire DiaEst SUPPLEMENT. 


CONFLICT OF LAWS. 


Part |——Principles of Jurisdiction. 


Add. Annotation :—Refd. Whitney v. I. R. 
Comrs. (1925), 42 T. L. R. 68. 


Add. Annotation: Mentd. Tallack ct. 
Jack & Brockema, [1927] P. 211. 


Add. Annotation :—Refd. Kramer v. A.-G., 
[1923] A. C. 528. 

Add. Armnolation :—As to (1) Fie as Kramer 
v. A.-G. (1922), 92 1. J. Ch. 1. 


After this case add “ fas are foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see pp. 75-77, 
ante.” 


Add. Cilalion :— 2T. I. BR. 116, YD. C. 


Add. Annotations :—Ax to (1) Refd. The Jupiter 
(1021), 038 TL. 4. P. 1563 Russian Commercial 
& Industrial Bank v. Comptoir D’Escompte 
De Mulhouse (1924), 938 L. J. K. B. 1098. As 
to (2) Folld. White, Child & Beney v. Simmons; 
White, Child & Beney v. Kaple Star & British 
Dominions Insce. (1922), 127 I. TT. 671. 
Refd. Kenton Textile Assocn. v. Krassin (1921), 
36 T. L. R. 259; Banque Internationale De 
Commerce De Petrograd v. Goukassow (1924), 
A0 Ti. 2.837. 15 fe (3) Consd. The Jupiter 
(No.3) (1927), 37 LT. O88.) Generally, Refd. 
Musinann t. Engelke (1927). 18 Ted. BR. 685. 
Mentd. Duff Development Co. v. Kelantan 
Government, [1024] A. C. 707. 


Tal- 


— - -- + — .} —Pitfs. were an Knglish 
limited co. of engineers & merchants. Part 
of its business was transacted in Russia, & 
for the purpose of that business pitfs., through 
their London bankers, deposited moneys & 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commerce de 


lAzofi-Don. Having done so, pitis. took 
out two policies of insurance to insure them- 
selves against loss or damage to the insured 
property ‘‘ directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power... .” 
No claim was to attach under the policy 
(inter alia) ‘‘ for confiscation or destruction 
by the Govt. of the country in which the pro- 
perty is situated.’”? In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & sailors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the Teople. They demanded & obtained 
control & possession of the bank & everything 
contained in it, including the insured property. 
"wo actions were brought claiming for losses 
under the policies, & the question arose with 
regard to the recognition of the Soviet Govt. 
as a Sovereign power :—Held: on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt. of Russia which 
was in existence at the material time, & 
had since been recognised by Lis Majesty’s 
Govt. as the de faclo Govt. of Russia, & was 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided that no claim was to attach under 
the policy ‘‘. . . for confiscation or destruc- 
by the Govt. of the country in which the 
property is situated.’—WHITE, CHILD & 
BENEY, Lrp. v SIMMONS, WHITE, CHILD & 
BENEY, Lrp. v. Eaate Srarn & BRITISH 
DOMINIONS INSURANCE Co. (1922), 127 L. T 
571; 38 T. L. R. 616, C. A. 


Part I1.—Domicil. 


Add. Annotations :—As_ to 
Annesley, Davidson v. Annesley, 
692. Generally, Refd. A.-G. 
Cook, [1926] A. C. 444, 
Kustace, [1924] P. 45. 


[1926] Ch. 
Mentd. Itustace vt. 


Add. Annotations :—Generally, Refd. A.-G. for 


(3) Refd. /e | 
for Alberta v. | 


Add. Annotation :—Refd. 
[1924] P. 72. 


Rudd v. Rudd, 


Add. Annotation :—Refd. A.-G. 2. Belilios, 
[1927] 2 K. B. 
Add. Annotation :—As to (6) Refd. fe 


Annesley, Davidson v. Annesley, [1926] Ch. 
GOr, 


Alberta 1. 


PART Ill. SECT. 1. 


Person settled an province.|— For 
dses Of divorce the domicil of a 


though the Dominion Parhament has 
legislative Poe to dissolve the mar- 
riage. A.-G., POR ALBLHIA t. Cook, 
eee (444: 959 L. J.P. CL. 102, 
134 L. T. 717, “Tt. L. R. 317.— CAN. 


PART Il. SECT. 2, SUB-SECT. 1. 


40 tii. — — -}—Where a person 
whose domicil of origin was outside of 
the United States & who has acquired a 
domictil of choice in one of the states 
thereof, ruosides temporarily in another 





Cook, [1926] A. C. 414. 
Kustuce wv. Kustace, [1924] P. 45. | 


| 


{ 


Mentd. , 51. 


country with the intention of returning 
to some plaeco in the United States, 
though not necessarily to the state in | 
Which he formerly lived, he doo not 

revert to his domicil of ongin, even | 


NELSON, 11925] 3 a. L. FR. 22, [1925] 
? fn 


PART II. SECT. 3, SUB-SECT. 1.—A. 


61 ii. ——- -—.]— A donueil of 
origin differs from a donueil of choice 
mainlvin this, that itscharacter is more 
enduring, its hold stronger & less easily 
shaken off. Such a domicil continues | 
unless it is shown with perfect clearness 


{ 
& satisfaction that there was a fixed ! 8. AF. 


328 


Add. Annotation :—As to (2) Refd. Rudd v. 
Rudd, [1924] P. 72. 





& suttled purpose to acquire a ncw 
domicil. This onus is a hea one, & 
in upon those who assert a change of 
domicil.— F2?e MURRAY’S Es 1 aTe, (1921) 
NS W.WR. 874; 31 Man. L. R. 362.— 





51 iii. ———.J-—- A domicil of 
origm is not easily shaken off. Mere 
absence from home, rov. & wander- 
ing, however long pursued, are not in 
themselves sufficient to effect ac 
to do so there must be a fixed & set od 
purpose to abandon the domicil of 
origin & to settle in the country of 
choice.——BARRY tv. Ante re): Timea, 
Apr. 29; [1921] 3 W. W. 182.— 


55a. ——.]—Roupp v. Rupp, No. 908a, post. 


Vol. XI.—Conflict of Laws. 


(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A.C. GET. 











Cases 55a—302. 


59. Add. Annotation:—As to (2) Refd. Re : 

Annesley, Davidson v. Annesley, [1926] Ch. 223. Add. Annotation :— Refd. A.-G. for Alberta v. 
692. 100k, [1926] A. C. 444. 

66. Add. Annotation :—Folld. Re Cunnington, 225. Add. Annotation ---Expld. A.-G. for Alberta 
Healing v. Webb, [1924] 1 Ch. 68. v. Cook, [1926] A. C. 414. 

; 228. Add. Annotations :—Consd. A.-G. for Alberta 

68. Add. Annotalion :—As to (1) Refd. Rudd v. : : 4 ; 

vw. Cook, [1926] A. C. 444; Republica cde 
Rudd, [1924] P. 72. Guatemala v«. Nunez, [1927] 1 Kk. B. 669. 

69. Add. Annotations:—As to (1) Refd. Re Refd. Mitford v. Mitford & Von Kuhlmann, 
Annesley, Davidson v. Annesley, [1926] Ch. [1923] P. 130; Salvesen (or von Lorang) 
692. Generally, Mentd. Perlak Plate | Austrian Property Administrator, | 1027] A. ¢ 
Maatschappij v. Deen, [1924] 1 B. 111; ! Gil. 

Buerger v. New York Life Assce. cae), 96 | 948. Add. Annotation: - Consd. Re Annesley, 
L. J. K. B. 980. Davidson v. Annesley, [1926] Ch. 692. 

104. Add. Annotations :—As to (1) Expld. Graham 249. Add. Annotation: —Dbtd. Re Annesley, 
v. Graham, [1923] P. 31. Refd. Eustace v. Davidson rv. Annesicy, [1926] Ch. 602. 
Eustace, (1924] P. 46. 249a. -—- —-— -.J—The question whether a person 

115. Add. Annotations :—Refd. Rudd v. Rudd, is or is not domiciled in a foreign country is 
(1924] P. 72; Bartlett v. Bartlett, [1925] | to be determined in accordance with the 
A.C. 3773; Re Annesley, Davidson v. Annesley, requirements of Hinglish law as to domicil, 
[1926] Ch. 692. ! irrespective a oe en Ue her Aue 

ine verson in question has or has not acquired a 

128. Add. Citation :—4 Notes of Cases, 698, n. lomicil ja the foreign country in on es of 

142. Add. Annotation :—As to (2) Refd. A.-G. for the law of that country. 

Alberta v. Cook, [1926] A. C. 444. Where an Englishwoman had never pale 

445 Add. -Avioldlinn é-—Consd:. dee ~“Kaseale the steps prescribed by I*rench Civil Code, 
Davidson v. Annesley, [1926] Ch. 692. se Hibs i: 3: i" Held : (1) ane Die a er rent oy 

214. Add. Annotations :—Apld. Salvesen ee © evidence acquired a French domicil o 

Pp a nh (or von choice, & the ct. would apply the law of 
Lorang) v. Austrian Property Administrator, ivance in administering her estate; (2) on 
[192% J A.C. GUT. Refd. Mitford v. Mitford the evidence as to the French law, the French 
& Von Kubimann, [1923] P. 130. cts. in administering the movable property 

218. Add. Annolations :—As to (1) Refd. A.-G. for of deceased would apply French municipal 
Alberta v. Cook, [1926] A. C. 441: Salvesen law, & the testamentary disposing power of 
(or von Lorang) ¢. Austrian Property Admunis- deceased was governed by that law.-—Ae 
trator, [1927] A.C. 611. ANNESLEY, DAVIDSON v. ANNESLEY, [1926] 

220. Add. Annotations :—As to (3) Consd. A.-G. for Ch. 692; 95 lL. J. Ch. 40453 1385 L. T. 508 5 
Alberta v. Cook, [1926] A.C. 444. Generally, 42°'T. L. R. 584. 
Refd. Salvesen (or von Lor One) v. Austrian 251a. - -~ - - —.}—Re ANNUESLEY, DAVIDSON 
Property Administrator, [1927] A.C. 61. v. ANNESLEY, No. 24Qa, ante. : 

221. Add. Annotations :—As to (2) Consd. A.-G. for 265. Add. Annotation :—Refd. Kramer v. A.-G., 
Alberta v. Cook, [1926] A. C. 444: Salvesen [1923] A. C. 528. 

Part Ill——Nature of Property. 

290. Add. Annotation :—Refd. Re Berchtold, 3802. For the paragraph in the original volume 
Berchtold v. Capron, [1923] 1 Ch. 192. substitute the following paragraph :— 

297. Add. Annotations :—Refd. He Berchtold, Interest in proceeds of sale of English 
Berchtold v. Capron, [1923] 1 Ch. 192. Mentd. freeholds—By English law.]—When # person 
Re Rush, Warre v. Rush, [1923] 1 Ch. 56. domiciled in a foreign country dies intestate 

800. Add. Annotation :—Refd. Re  Berchtold, leaving an interest in the procecds of sale of 


Berchtold v. Capron, [1923] 1 Ch. 192. 


go = SECT. 8, SUB-SECT. 1.—B. 


60 are ee TnOP v. GROTH 
KOP, 1922) 2) N. Z. . 1.—N.Z. 


sisi II. SECT. 3, SUB-SECT. 2.- 


67 i -/-—CROSBY ?. te 
BON cn LB. a [1926] 1D). L. KR. 56 —CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (j). 


wee 


146 i. JIouse or apartments rented in 
another country—Family estate kept up.) 
—Deft., whose domicil of origm was 
Scottish & who held a Scottish title 
& owned large landed estates in 
Scotland, left Scotland in 1895 for 
Canada, & carried on business there 
until 1917. Thereafter he took a flat 
in New York, where he resided for a 
part of each year, in order to supervise 


his financial interests, whieh were im 
America, & to avoid British ineome 
tax. He retamed his scottish estates, 
& resided on them during some part 
of cach year. In correspondence with 
his wife, who lived in London, he 
referred to the famaly residence on his 
seottish estates ab “ home,” & in an 
affidavit signed by him in 1920) he 
deseribed himself as ai domuciled 
Seotsman: —/eld: deft. had tailed 
to prove an inte ntion to abandon his 
Scottish domicll & to acquire a domicil 
of choice in America. —Ross vo. Koss, 
[1926] S. GC. 1038.~— SCOT. 


sr. Residence in country of origin 
retained— e in another country 
—Connections with vache of origin 
continued.}—Re MURRAY ESTATE, 
[1921] 3 W. W. R. 874; $1 “Man. L. R. 
362.—CAN 


English freeholds which are subject to u 


-)-- DONALD v. 
Don cuy: [Lv22] N. “. Ii ht, 237.— N.Z. 


PART II. SECT. 3, SUB-SECT. 2.—G. 


sw. Income tux paid in country of 
chorce—Claims for income tar un country 
of origin successfully resisted. |—Held : 
facts of great importance in deter- 
mining question of domici]l.—BARRY v. 
JAMES (1921), Zimes, ape 293 [1921] 
3 W. W. KR. 182.—S. ‘: 


PART IJ. SECT. 8, SUB-SECT. 4. 


———- ——., }-—- BOYLE v. one: 

1985) 1 W. W. JR. 829.—CAN 
230 xi. ———.] — JONES v. ” Jonzs 
(1923), r L. R. 1 Ran. 705.—IND. 


Cases 302—417a. 


303. 


322. 
349. 


352. 
363. 


368. 


417. 


trust for sale but not yet sold, such an interest 
is an immovable, & the succession thereto 
is governed by the lex situs.— Re BERCHTOLD, 
BERCHTOLD v. CAPRON, [1923] 1 Ch. 192; 92 
L. J. Ch. 185 ; 128 L. .., 591; 67 Sol. Jo. 312. 
For the paragraph in the ‘original volume 


substitute the paragraph numbered 802 in 
the original volume. 


308. 


809. 


811. 


ENGLISH AND Empire Dicsst SurpPLEMENT. 


Add. Annotation:—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


Add. Annotation :—Consd. Re  Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


Add. Annotation :—Generally, Mentd. Re 
ioe Berchtold v. Capron, [1923] 1 Ch. 


Part IV.—Immovables. 


Add. Annotation :-—Mentd. Tallack v. Tal- 
lack & Brockhema, [1927] P. 211. 
Add. Annotation :—Refd. Hunter v. Stad- 


tiseche Tlochseefischerei Gesellschaft, [1925] 2 
K. B. 493. 

Add. Citation :— sub nom. ANON., 1 Salk. 404. 
Add. Arnotation: Mentd. Re Boundary 
hetween Canada & Newfoundland in Labrador 
Peninsula (1927), 137 I. TT. 187. 

For ‘ (2) an order giving leave to serve a 
writ in an action for rescission ’’ read ‘* (2) an 
order giving leave to serve out of the juris- 
diction a writ. in an action for rescission.”’ 


373. 


374. 


380. 


400. 


Add. Citation :—127 L. T. 209. 


Add. Annotation :— Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 


After this case for ‘Foreign judgments 
generally.|— See Part XIV., post,’ read 
‘* Foreign judgments generally, see pp. 444 
et seq., post.” 

Add. Annotations :—As to (1) Consd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Ch. 15; Guatemala (Republica de) v. Nunez, 
[1927] 1 K. B. 669. 

Add. Annotation :—Mentd. Re Jordison, Raine 
v. Jordison, [1922] 1 Ch. 440. 


Part V.—Movables. 


Add. Annotation: Consd. Republica de 


Guatemala v. Nunez, [1927] 1 KK. B. 669. 


417a. ——- -- - ~ .J—The Q. Co. was a co. 
incorporated & carrying on business in 
Queensland. In Sept. 1886, the Q. Co. 


PART IV. SECT. 1, SUB-SECT. 1. 


334 i. 
abroad—Injury by fire epreading ante 
foreign State.}—BosLuny v. ABBOTS- 
FORD LUMBER noes — Ey Ee 
tae | 1 


Co 
Ww. 


PART IV. SECT. 2, SUB-SECT. 2. 
349 1. —— Scottish heritage. |—Testa- 


issued & deposited with the U. Bank, as 
security for moneys due & to become due, 
two debentures, the one for £10,000, & the 
other for £50,000 ; both debentures assigned 
the uncalled capital of the co., & were, as the 
et. held, valid according to the law of Queens- 
land. In Dec. 1886 the Q. Co. made a call 
of £50 a share payable in four instalments, 
in Keb., Apr., June, & Aug. 1887. The co. 
had many shareholders domiciled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up the co. 
in Queensland, & on June 14, 1888, a similar 
order was made in England. On Feb. 24, 
Iss, the A. Co., a co. domiciled in Scotland. 
commenced pr oceedings i in Scotland to recover 
fromn the Q. Co. large sums entrusted to them 
for investment. Immediately after the 
institution of the action the call moneys due 
under the call made by the Q. Co. as above, 
from shareholders resident in Scotland, were 
arrested by the Scotch process called arrest- 
ment on the dependence of the action. Pro- 
ceedings in this action were restrained b 

the High Ct. in England on Feb. 24, 1888, 


Trespaas to land—Land situate | 


personal 


78: (1925] 1 


D. L. 
It. 476; 84 3B. Fel R 485.—CAN 


8. OC. 213,.—8COT. 


tor, domiciled in_ England, left a. will 
mude in Puylaud @& tia aaa 
dieposing of his whole estate, 
cuousisted of the most part of real & 
property in England. but also 
ficluded cottish herit 
Scottish cts. had exclusive jurisdiction 
in an action dealing 
claims to the Scottish heritage 
Yoster v. FosTer’s TRUSTEES, [1 eitt ie 


330 


bus. 


with competing 


on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the Q. Co. which the A. Co. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 
holders were directed to be carried by the 
liquidator to a _ separate account. On 
Sept. 6, 1889, an order was made in the Queens: 
land winding up allowing the claim of the A. 
Co. for £12,662 4s. 5d. The U. Bank, whose 
claim against the Q. Co. had been allowed for 
£74,000, but who had valued their security 
at £31 ,000, took out a summons claiming 
that the liquidator should pay over to the 
bank all the moneys in his hands representing 
proceeds of the said call. The A. Co. claimed 
to be paid in priority out of the money 
received from Scotch shareholders. The 
evidence stated that, according to the law 
of Scotland, the arrestment had the effect 
of attaching ‘the fund in favour of the creditor 
obtaining it, & upon the decree being pro- 
nounced in the suit the security would become 
complete, & that such an arrestment operated 
as an assignment of the fund duly intimated ; 

that an admission of the sum due in the 
winding up of a co. was for this purpose 
equivalent to a decree; & that, according 


PART V. SECT. 3, SUB-SECT. 1. 

409 i. Mobilia sequuntur personam.}) 
—-A., whose domicil was in Ontario, 
in M n securities 


:—Held >: the 


bank in Michigan :—VHeild : 
curities, although physically situated 
in Mic an artificial or legal 
status in Ontario.—A.-G. FOR ONTARIO 
vw. BaBy, Pek 3 D. L. R. 928; 59 
Oo. L. R. 1 81.—CAN, 


439. 


439a. 


to the law of Scotland, in order to create a 
competent security over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor :—Held: without 
deciding the point whether the maxim 
‘* Mobilia sequuntur personam’”’ made the 
assignment of the calls by the Q. Co. domiciled 
in Queensland valid in Scotland, the case 


Vol. XI.—-Conflict of Laws. Cases 417a—526a. 


Annotations :—Consd. Guatemala 
(1926), 95 L. 
2 Ch. 117. 


418. 


LASIAN INVESTMENT Co., Ha p. UNION BANK 
OF AUSTRALIA, [1892] 1 Ch. 219; 61 L. J. Ch. 
145; 66 L. T. 433; 8 T. L. R. 177, 0. A. 


Republica de) v. Nunez 


J... B. 955. Refd. Keily v. Solwyn, [1905] 


Add, Annolalions : -—Consd. Republica de 
Guatemala v. Nunez, [1927] 1 WK. BB. 669. 


Refd. Albemarle Supply Co. ». Tliind (1927). 
trar Delica that, ae 13 T. L. R. 652. Mentd. Re Allester, (1922) 
validly according to the law of the country 2 Ch. 211; P ennington v. Reliance Motor 


where the property is situated, it cannot be 
made invalid by anything in the law of the 
assignor’s domicil ; & as the evidence proved 
that the arrestment operated as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 
could not be made invalid by the prior 
assignment, which could only have effect 
by the law of Queensland.—He QUEENSLAND 
MERCANTITE & AGENCY ('o., Ha p. AUSTRA- 


Works, [1923] 1 K. B. 127. 


421. Add. Annotation :—Refd. Sedgwick Collins v. 


423. 


424. 


Hosen Insce. of Potrograd (1925), 133 L. T. 
Add. Annotations :—Apld. Guatemala (Re- 
publica de) v. Nunez (1926), 05 L. J. K. B 
955. Refd. New York Life Insce. v. 
Trustee, [1924] 1 Ch. 15. 

Add. Annotation :- Distd. Republica 
(tuatemala ». Nunez, [1027] | K. B. 669. 


Public 
de 


Part Vi.—Succession. 


Add. Annotation :~-Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

Interest in proceeds of sale of English 
freeholds.|——Rte BERCHTOLD, BERCHTOLD v. 





within Wills Act, 1861 (c. 114), 5. 1.—He 
LYNE’s SerrueMentr Trusrs, Re Gbps, 
LYNE v. Gipss, [1919] 1 Ch. 80: 88 L. J. Ch. 


1; 120L. 7. $1; 35 T. L. R. 413 68 Sol. Jo. 


Capron, No. 302, ante. 53, C. A. ac 
440a. tet Will of Egyptian realty made by British Annotation :—Reld. Re Berchtold, Berehtold v. Capron, [1923] 
subject domiciled in Egypt--Ottoman Order sas » QO ry 

in Council, 1910, art. 90.|--A Moslem British 521. Add. Annotation :—Folld. Re Cunnington, 


448. 
460. 
511. 


subject domiciled in Kgypt died in 1918 
possessed of property which was all in Egypt. 
Ue was survived by his mother, who accord- 
ing to the Moslem law of inheritance was 
entitled to a one-sixth share of his estate. 
Deceased executed a will in the English form 
Ieaving all his property to his widow & 
children :- -Held: having regard to the pro- 
visu to the above art. testator had no testa- 
mentary power over the share of his estate 
to which his mother was entitled by Moslem 
Jaw.—BARTLETT v. BARTLETT, [1925] A. ©. 
377; 041. 5. P.C. 100; 133 L. T. 238, P. C. 
Add. Annolation :—As to (1) Refd. Re Berch- 
told, Berchtold v. Capron, [1923] 1 Ch. 192. 
Add. Annotation :—Generally, Mentd. Ord 
v. Ord, [1923] 2 K. B. 432. 
For the paragraph in the original volume 
substitute the following paragraph :— 
Share in proceeds of sale of freeholds— 
Held on trust for sale but not converted.] 
An interest in the proceedings of sale of real 
estate scttled upon a trust for sale, which 
has not been executed, is personal estate 


526a. 


Healing v. Webb, [1924] 1 Ch. 6s. 








J|—By his will made in English 
form in England testator, who described 
himself as a British subject residing in 


Irance, bequeathed to his sole exor., who was 
English, all his estate upon trust for con- 
version, & after payment. of certain legacies 
to domestic servants, to divide all the residue 
of his estave equally between ten named 
legatees ; & if any of such legatecs died in his 
lifetime the legacy was to belong to the issue 
of such person. Testator died in France, & 
his will was proved in Enyland. ‘Two of the 
residuary legatecs died in his lifetime, but 
neither left any issue. ‘There was no realty 
& the property comprising the residue was 
in England. ‘The residuary legatees were all 
English. On oa summons the domicil of 
testator at his death was held to be French. 
By French law there was no lapse of the shares 
of those legatees who had died, & the sur- 
vivors were entitled :—Held: the domicil 
being French & there being no sufficient 
indication in the will, cither express or implied, 
that testator desired that it should be con- 


PART VI. SECT. 2, SUB-SECT. 1.—A. 


453 ix. -J)—Testator who had 
formerly resided in N.Z. went to 
Victoria, where according to an affi- 
davit filed by his exor. he acquired & 
at death retained a doinicil. The 
bulk of his property was invested in 
bonds & in mtgea. of land in N.Z. :— 
Held: the mtges. were movable 
pre erty, & the intestate succession 

hem was governed by the law of 
Acoeaeod’ 8 domicil.—Re O’NEILL, ETC., 
{1922) N. Z. L. RR. 468.—N.Z. 


453 x. ——.}—War Stock & National 
War Bonds are Imperial or British in- 





vestments, although atkministcred in 
England, & whero- testator was 
domiciled in Scotland :-—Z/eld: the 
etfect of the destinations fell to be 
aseertained according to Scots law, & 
not according to English law.— 
CUANINGITAMIT TRUSTEES. v. CUNNING= 
HAM, [1924] S. C. 581.— SCOT. 


453 xi. —-—.]—-A domiciled Scots- 
man died leaving a will in Scottish 
form, frat f which he conveyed his estate 
to Scottish trustees, & directed them 
to set aside a certain sum for the ure 
of a liferentrix, & on her death to pay 
a legacy out of it to a named legatce. 


$31 


Wo further directed that, In the event 
of the legatee prodeceasi ig: the poriod 
of division without leaving Issue, the 
kgacy should be paid to the legauteoe’s 
“nearest heirs.’? The legatee  pro- 
deceased the liferentrix without leaving 
issuo. Both at the date of testator’s 
deuth & his own death he was a 
domiciled Kuglishman, On the death 
of the Ihterentrix - Jfeld > in the 
absence of any indication of a con- 
trary intention on the part of testator 
the legatee’s heirs fell to be ascert ained 
by the law of his domicil, t.e., the Jaw 
of Eugland.—SMIrH’s TRUSTEES vB. 
MACPHERSON, [1926] S. C. 983.—SCOT. 


Cases 526a—643. 


strued by LInglish law, the prima facie 
general rule applied, & the will must be 
construed by French law.—Ilte CUNNINGTON, 
HEALING v. WEBB, [1924] 1 Ch. 68; 93 


lL. J. Ch. 95; 130 L. IT. 308; 68 Sol. Jo. 
118. 
528. Add. Annotation:—As to (1) Refd. Ke 


Manners, Manners v. Manners, [1923] 1 Ch. 
220. 

536. Add. Annolation :—Consd. Favorke v. Stein- 
kopff, [1922] 1 Ch. 174. 

563a. - 

of the will annexed, of a party domiciled in 

Scotland, granted, in conformity with the 

grant of the ct. of competent jurmsdiction in 
Scotland. though great doubt entertained 
as to the correctness of the grant in Scotland. 

In the Goods of Wiexprrson (1550), 2 Rob. 

Mech P4435 7 Notes of Cases, 478 3 
1271. 

574. Add. Annotation :—-Refd. 
[1922] P. 235. 

580a. -- — Foreign grant of will & wunattested 
codicil Followed.| Jw (dhe Goods of Foy 
(P8839), 2 Curt. o88: P65 fa. Ro 128. 

587a. - Will made after death according to 
directions of deceased Valid under Spanish 
law Grant made.|  /» the Goods of OSBOKNE 
(Ihoo)., Dea. A Sw. fs 26 01. TO. S. 128; 
PJur NOS. 12203 4 WR. Od. 
~S. DP. Li the Goods of Gurriisrisz (1869), 38 
ln J. P.A M. 183 §7 W. OR. 74203 sub nom. 
In the Goods of Guitars, 20 1.0. T58 233 
J. P. 636. 


Re Mclaughlin, 


. —~Administration, with a copy | 


163 BK. RR. | 
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590. Add. Annotation :—Consd. In the Goods of 
Grewe (1922), 127 L. T. 371. 


594. Add. Annotation :—Refd. Iie Annesley, David- 
son v. Annesley, [1926] Ch. 692. 


594a. ——.]-——A_ British born subject, 
domiciled in Malta, having made his will in 
England, according to English law, & not 
according, to the law of Malta applicable to 
wills made in that island, the ct. refused to 
pronounce against the validity of the will. 
there being no evidenec to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary. FreRE cc. Frente (1817 
Notes of Cases, 593. 

Add. Annotation :—-As to (2) Folld. Re 
Cunnington, Healing v. Webb (1923), 63 
Sol. Jo. 118. 








—-—.}] -Testator gave a 
share of his residuary estate to trustecs upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for such persons as she should by will 
appoint, & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 & died in 1922, 
leaving two daughters who attained t wenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion :—-Held : the 
will was an effectual exercise of the power.— - 
Re STRONG, STRONG v. MEISSNER (1925), 95 
lL. J. Ch. 22 3 69 Sol. Jo. 693. 


638. Add. Citation :—127 ].. T. 117. 


Part Vil.—Contracts. 


639. Vo the cross relerence before this case add 
“oONa. PVR Tal” 
639a. J—PHf was received by defts., a 





British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Southampton. The contract 
contained a clause that the shipowners should 
not: be liable for loss, damage or delay to a 
passenger or his baggage arising from the act 
of God, or from causes of any kind beyond the 
carricr’s control, even though the loss, damage 
or delay might have been caused by the neglect 
or default of the shipowners’ servants. It 
was further provided that all questions arising 
under the clause should be decided according 
to English law. <A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowners unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pltf.’s hands was injured by 
reason of the negligence of defts.’ servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the ccn- 


PART VI. SECT. 2, SUB-SECT. 3.— 
D. (b). 


sx. ‘* Heirs *—-In Canadian will— 
Whether adopted children included. )— 
Where in a will of testator domiciled 


| 640. 


| 641, 


in British Columbia a gift of personalty 
is made to a person “ or his heirs”? & 
such person dies domiciled in a foreign 
country before the death of testator 
the word “ heirs ”’ includes an adopte 

child, where under the law of that 


tract :-—JTeld: the language of the contract 
showed that it was the intention of the partics 
that it should be wholly governed by Ihnglish 
law; the clause relieving defts. from liability 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
& enforceable, by English law, but, applying 
the ejusdem gencris rule, the clause did not 
absolve defts. from liability for pltf.’s injury. 
—JONES v. OCEANIC STEAM NAVIGATION Co., 
Lyrv., [(1924]2 K. B. 730; 93 L. J. K. B. 1053 ; 
122 L. T. 207; 40 T. L. R. 847; 69 Sol. Jo. 
106; 16 Asp. M. L. C. 432. 


Add. Annotation: Apld. Pass vr. British 
Tobacco Co. (Australia) (1026), 42 T. Ll. Rh. 
771. 

Add. Annotations:—.18 to (2) Refd. N. V 
Kwik Hoo Tong Ifandel Maatschappiy v. 
MindJay, [1927] A. C. 605. Generally, Mentd. 
Matthey v. Ourling, [1922] 2 A. C. 180. 


Add. Annotations :—Refd. Jones v. Occanic 
Steam Navigation Co., [1924] 2 kK. B. 730: 
N. V. Kwik Hoo Tong Handel Maatschappij 
ve Finlay, [1927] A.C. 601. Mentd. Sanderson 
v. Armour (1922), 91 L. J. P. C. 167. 


643. 


country the effect of adoption is to 
confer on an adopted child all the rights 
& status of a child born in lawful 
wedlock.—PURCELL vt. HENDRICKS & 
MARK, Sey {1925} 3 D. L. R, 854; 
{1925} 2 W. W. R. 689.—-CAN. 
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644. Add. Annotation :—As to (2) Refd. Cayzer, 


646. 


Irvine v. Board of Trade (1926), 05 L. J. K.B. 
10514. 


Add. Annotations :—Apld. Jones v. Oceanic 


Steam Navigation Co., [1924] 2 K. B. 730. 
Refd. N. V. Kwik Hoo Tong Handel 
Maatsehappij v. Finlay, [1927] A.C. 604. 


(c) Application of Lex loci solutionis (Vol. XI., 
p. 392 


Before 659 add as follows :— 


658a. General rule.|—Where a contract made in 


664. 


668. 


669. 


670. 


676. 


683. 


688. 


699. 


703a. —--—— 


PART VII. SECT. 2, SUB-SECT. 1.— 
B. (b). 


652 vi. 
— Damages recoverabtie 1n an action for 
breach of contract made abroad will be 


one country isto be performed in another, the 
law governing the contract is the law of the 
country where the performance is to take place. 

A contract for the sale of goods, made in 
Malta, was to be performed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser :—Held: as from 
the moment of such delivery, the vendor 
had no further control over the goods, & had 
parted with their possession of & property 
in them, & the purchaser had, after their 
arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor, he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar.—BENAIM & Co. »v. 


DeERoONO, [19214] A. C. 514; 938 L. J. P. C. 
133; 131 L. 0.1, P. C. 

aldd. Annotation: Refd. Republrea de 
Gauatemala co. Nunez, [i927] PK. B. 669. 
Add. Annotation: Refd. Republica de 
Gauatemala oe. Nunez, [1927] bn. B. 660. 

idd. Annotation: Retd. Republica de 
Cauuatemata er. Nunez, |P927] 1 We. 

eldd. Annotation: Consd. Republica de 
Ceuatemala io. Nunes, [1927] 1 K. B. 669, 
Add. Annofation :— Retd. Russian Com- 
mercial & Industrial Bank v. Comptoir 


1)’ Escompte de Mulhouse, [1923] 2 K. fi. 
O30. 

Add. Annolation :—Refd. The Colorado, [1923] 
P. 102. 

Add. Annotations :—Refd. Benaim v. Debono, 
[1924] A. C. 514. Mentd. Matthey v. Curling, 
[1922]2 A. C. 1380. 


Add. Annotations :—Consd. Cantiere 
Triestina v. Russian Soviet Naphtha 
Avency, [1925] 2 WK. B. 172. Apld. 
*. Tunber Operators & Contractors 
951. 7. K. B. 569. 


Policy effected in England by 
foreigner—With foreign company through 
English office.|—Pltf. co. was incorporated 
by special Act of the Legislature of New 
York, & had its central office & the bulk of 
its assets in New York. The co. had a 
branch in London & in most of the capitals 
of Kurope, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 


Navale 
Export 
Kursell 
(1926), 





Assessment of damages.) 





affd., 


determined by the proper law of the 


contract, that is to say, the law which 


| 709. 


the parties intended should govern their 
righta & liabilities.—Ho 
LEY, (1924) 2 D. L. R. 
2 WwW. W. 443; 

[1925] 1 D. L. Wt. 259.— CAN. 
652 vii. ——.]-Lucas & Co. ». 
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Vol. XI.—Conflict of Laws. Cases 644—752a. 


of the co. & countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policics were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 

ayable either at the central office in New 
Vork or at the office where the insurance was 
payable, & proofs of death were to be furnished 
at the New York office. An indorsement on 
the policy provided that it should be con- 
strued according to lHinglish law :—Held: 
it was permissible & necessary to look at 
une terms of the contracts & to dctermine 
from them at what place the debts would be 
recoverable ; applying that test in the present 
case, the debts were recoverable in London 
where they were expressed to be pea 





New York LIre INSURANCE Co. Pubsric 
TRUSTEE, [1921] 2 Ch. 101; 93 Th J. Ch. 


449; 131 L. T. 438 ,; 40 T. 1s. R.430 3 68 Sol. 
Jo. 477, C. A. 
Annotations :— Refd. Swedish Central Ry. ». Thompson, 
2K. BR. 2553 Repubhen de Chuatemala ve Nunez, 
rises IW OE. ina 
705. Add. Annotation :—As to (1) Refd. Tho 
Colorado, [1923] P. 102. 
Add. ee abe ee : Retd. Belnke rv. Bede 
Shipping Co., [P27] b WK. Be. Of9. 
Add. pT Ne :—As to (L) Refd. The 
Oolorado, [1923] P. 102. 
illations --—-Kor ‘5 De G. M. & G. 601 


read ‘1 De G. M. & G. 604.”’ 


Add. Annotalions :—Mentd. Lord Strathcona 
S.S. Co. v2 Dominion Coal Co. (1925), 42 


T. L. R. 863° Rely-A-Bell Burglar & Fire 
Alarm Co. ¢. 1 isler, [1926] Ch. G09, ve Wart, 
(IWeT] 1 Ch. 606, 
Add. Annolation:—Refd. The Colorado, 
[1923] P. 102. 

- Add. Annotation: As 2 2) Refd. Jem- 


ployers’ Liability Assce. ve. Sedgwick Collins 
(1926), 95 L. J. K. BB. NITE: 7 


Add. Annovations :— ts lo (1) Refd. Jebara ev. 
Ottoman Bank, []927]2 WB. 2514. Generally, 
Mentd. Larrinaga v. Soc. Franco Americaine 
Des Phosphates de Medulla (1923), 92 
I. J. K. BB. 455. 


Add. 
Grands 
Plage oo. 


Soe. Anon. des 
Touquet Paris- 
96 LL. J. KK. OB. 


Annotation: Apld. 
Mtablissements de 
Baumpart (1927), 


780. 
~ Add. Annotation: Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage ¢. Baumgart (1927), 96 1. J. We. 
Tay. 


Where money ts 
lent in a foreign country for the purposes of 
gaming & gaming in that country is not, 
legal, & cheques payable in England are 
given for the money lent, pItf. con ignore the 
security & sue as for money lent to deft. — 
SocitTh ANONYME DES GRANDS IWTARLISSE- 
MENTS DE Tovqukr PARIS-PLAGL ¢. BAUM- 


MONCTON SuPrLy Co., [1924] 4D. L. Rf. 
Tv. LIVES- 376.—CAN. 
02; [1924] 


H19; DART VIL SECT. 2, SUB-SECT. ees 


m. Read now ‘ 658a i.”’ 


Cases 752a-—S873a. 


757. 


777. 
781. 
783. 


802. 
806. 


821. 


827. 


829. 


873a. 


GART (1927), 06 1. J. K. B. 789; 136 L. T. 
799; 43 T. L. R. 278. 


Add. Annotation :—As to (1) Apld. Swiss 


ENGLISH AND EmprrE Dicest SUPPLEMENT. 


Bank Corpn. v. Boehmische Industrial Bank, 
[1923] 1 K. B. 678. 


Part VIIl.——Torts. 


Add. Annotation :—Refd. 
[1925] 2 K. B. 391. 

Add. Annotation :—Mentd. Tallack v. Tal- 
Jack & Brockema, [1927] P. 271. 

Add. Annotations : — Generally, Mentd. Mc- 
Millan 7. Canadian Northern Ry., (1923) 
A. © 1203; Walpole v. Canadian Northern 
Ry., [1923] A. C. 113. 


Tsaacs v. 


789. Add. 


Cook, 788. Add. Citation :—sub nom. BADTOLPH v. BAM- 


FEILD, Cas. femp. Finch, 186. 


Annotation :—Refd. 


The Fagernes, 
[1927] P. 331. 


796. Add. Annotation :—-As to (2) Refd. Com- 


mercia] & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. 


Part IX.—Marriage. 


Add. Annotation: Refd. BR. v. Moscovitch 
(1927), 44 VT. 1. Re 4. 

Add. Annotation :-— As to (3) Refd. Mitford 
v. Mitford, [1923] P. 130. 
Add. Annotation: Mentd. 
Scttlt., Clerke v. Menzies, 
298. 

Add. Annotation : --As to (2) Refd. Mitford v. 
Mitford, [1923] P. 130. 

Add. Annotation: Refd. Republica de 
Giuatemala «. Nunez, [1Q27] 1K. 1B. 669. 


Re Wombwell’s 
11922] 2 Ch. 


836. Add. Annotaiions : —Folld. Mitford v. Mitford, 


[1923] P. 1380. Consd. Salvesen (or von 
Loraug) v. Austrian Property Administrator, 
[1927] A. C. 641. 


840. Add. Annotation : —Aas io (2) Refd. Buerger v. 


New York Life Assec. (1927), 96 lL. J. K. B. 
930. 


853. Add. Annotations :-—-Refd. Buerger v. New 


York Life Assce. (1927), 96 1. J. K. B. 930. 
Mentd. Perlak Petroleum Maatschappij vr. 
Deen, [1924] 1 W. B. 111. 


Part X.-- Divorce and other Matrimonial Causes. 


-| - The jurisdiction in divorce is limited 
to inland & Wales & depends upon domici 
there. & it does not necessarily confer any 
authority over the property of a person domi- 
led ina foreign country.  TALLACK %. 

BRroekEMA, [1927] P. 2113 96 


ey 


ods PTI he da Pe TSBs. A OT es 


167; 71 Sol. Jo. 5u 
Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 191.J—-NSee Husnanbd & WIFE, No. 


yf2a, post. 


PART VII, SECT. 2, SUB-SECT. 8. 


756 i. By act of pnarties-- Payment— 
In what currency |) ERMBA t. BORDER 
C’UTins IMPROVEMENE Co. (1922), 42 
QO. iL. Th. 13.- CAN. 

766 in. —— ~}- Mirra ev. 
US1tON NATURAL Gas Co. (1922), 43 
O L. RR. &8.-- CAN. 

756 ini. ~-- --~ ——-.J—Wherea 
payment originating tn one country is 
to be made im another country. & the 
ourrency denonunation specified 18 the 
same iw both countmes, the ruje is that 
the payment must be made in the 
eurrenes of the country where the 
money iw pavable, unless by express 
terms or necessary plication payment 
in Bome other currency ig required,-— 
SIMMS ov. CHERAENAROFE, [1922] 1 
W.W. RR. 86750 62 D L. R. 703; 15 
Sask. L. Kt. 185.— CAN. 


PART VIII. SECT. 1. 


775 xii. —~- -—--.] —Appel- 
Jant, resident in Ontario, in the course 
of hie Cinployment was tnjured in that 
provinee owing to the neghgence of a 
follow servant. He sued for dumages 
in Saskhatehewanu, in which province 
common employment was not a de- 
fenec, although a defence to an action 
in Ontario:— Weld: the action could 
not bo muintained.— McMILLAN tv. 
CANADIAN NORTHERN Ry. Co., [1923] 
A. GC. 120; 92 L. J. P. CGC. 44: 128 
L. T. 203; 39 'T. L. RK. 14.— CAN. 

778 xiii. ---—~— a. J—An ap- 
plication under K. B. Act, 1920 


eee ee 








(Sash.), for leave to bring an action 
for damages for personal injuries iu- 
eurred in the province of Alberta In 
the course of pitf.’s employment was 
refused, on the ground that the acts 
complaied of were not “ unjuastihable ”’ 


according to Alberta luw, & an 
essential condition to found the 
action was not fulflled— Warp t. 


British AMFRICAN OIL Co., LTp., 
11923) 1 W. W. R. 12403; 16 Sask. 
L. RR. 526.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 


780 i. Ureapass to person— Damages 
—<CGranting of compensation entrusted 
to anceral tribunal in country where tort 
cononitted.)--Simee in B.C. the board 
appointed under Workmen's  Com- 
ensation Act has exclusive jurisdiction 
in matters of compensation m leu of 
all mghts of action of a workman or 
his dependents against his employer 
for any accident arising out of & in the 
course of hin employment, no action 
can He in Saskatchewan on behalf of a 
widow & child of a workman for bis 
death while domiciled in B. C.--Wau- 
POLE 1. CANADIAN NORTHERN RY. Co., 
[1923] A. CG. 113; 92 L J.P. C. 393 
128 lL. T. 289; 89 TT. L. R. 16.—CAN. 

b. For °** 7'respass — Negligence —~ 
Common cmployment—-Lex loci actus ”’ 
read ‘* Neugligence—Common em- 
ployment—Lex loci actus.”’ 

f. After this case add “ See, also, 
No. 775 xii., ante.** 


334 





PART 1X. SECT. 1, SUB-SECT. 1. 


811 i. Marrwye solemnised ac- 
cording to law of state.)J—Ilf a person 
domeled in a country whose lawa 
permit) polygamous marriages 1s, in 
secordance With its laws, married there 
to two wives, citizens of that country, 
& dies while still donnueciled there though 
temporarily residing in B. C., the status 
of the wives will be recognised by the 
cts. of B.C. for the purpose of fixing 
the psuceession duty payable on 
movable property in 1. C. romy under 
deceased's will to each of the wives.—~ 
Yrwiev. A.-G. FORK BRITISH COLUMBIA, 
[1924] 1D. L. KR. 11663; 1 WwW. WwW. R. 
743. 33 B. C. R. 109; rewsg. S.C. 
sub nom. Re Ler Curonea, [1923} 1 
W. W a It. 867.— CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—C. 

827 ii. ——_.] —In 191] H., domiciled 
in the Transvaal, married his deceased 
wife’s bister, W., who was domiciled 
in Natal. Hy the common law pre- 
vailing in ‘T. at the time, marnage 
between a man & his deceased wife’s 
bister was prohibited. In N. such a 
marriage was permitted by statute :-- 
Held: the marnage was valid inas- 
much as the doniucil of W. was in N. 
& the marriage was celebrated in N., 
& the N. ols. would not regard the 
validity of the marriage as affected by 
an incapacity imposed by the law of 
the husband’s domicil not recognised 
by the law of N.— FRIEDMAN t. FrRrep- 
MAN'S-KXECUTORS (1922), 43 N. L. R. 
250.—S. AF. 





878. Add. Annotation :—Mentd. Rudd v. Rudd, 


884. 
885. 


891. 


(1924) P. 72. 


Add. Annotation :— Refd. A.-G. for Alberta 
uv. Cook, [1926] A. C. 444. 


Add. Annotations ;—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator. 
[1927] A. C. 641. Refd. Graham v. Graham 
(1923), 128 L. T. 639; Eustace v. Eustace 
[1924] P. 45; Rudd v. Rudd, [1924] P. 72; 
Sasson v. Sasson, [1924] A. C. 1007. 

Add. Annotation : -Mentd. Bosworthick 
Bosworthick, [1927] DP. 64. 


Vol. Xi.—Conflict of Laws. 


905. 
906. 
916. 
917. 


894. Add. Annolations:—Consd. Graham ev. 
Graham, [1923] P. 31; Salvesen (or von 918, 


895. 


899a. 


Annotation : 


Lorang) v. Austrian Property Administrator, 
{1927} AA. C. 641. Refd. Mitford v. Mitford, 
(1923] BP. 130. 

Add. Annotations :—As to (1) Refd. Graham 
v. Graham, [1923] P. 31; Eustace v. Eustace, 
[1924] P. 45. Generally, Mentd. A.-G. for 
Alberta v. Cook (1926), 134 L. T. 717. 

~-—-— --——.J— A decree for judicial 
separation made under Matrimonial Causes 
Act, 1857 (c. 75), 8. 16, does not gnable the 
wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 
a divorce ina ct. otber than that of the bus- 
band’s domicil. The eftect of sects. 25 & 26 
of the above Act upon the legal relationship 
of the spouses after a decree for judicial 
separntion is confined within the precise 
terms of those sects. —A.-G. FOR ALBERTA v. 
Cook, [1926] A. C. 44143; 95 1. J.P. OC. 102; 
134 L. TP. 717; 12 T. L. RR. 817, B.C. 

Consd. Salvesen (or von Lorang) v. Austrian 





Property Adnatuistrator, [1927] A.C. O41. 


903a. 


PART X. SECT. 


878 i. 
riage.}—Pctition by tho wife for dis- 
solution of marriage. 
was a subject of the U.S.A & domiciled 





—_ 


—-—.|—(1) The burden _ of 
proving a change of the domicil of origin 
is strongly on those alleging it. 

(2) In this case resp. had not been proved 
to have acquired at the material time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. 

(3) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4) Semble: even if resp. has now acquired 


1, SUB-SECT. 2.— 


e a). 


--- Indian mar- no0 iV: 





ee es ee 


The busband 





918a. ——— 


Annotations :—Distd. 


Cases 878—918b. 


an American domicil, petitioner can still 
as a deserted wife obtain relief from the 
inglish cts.—Rupp v. Rupp, [1924] P. 72; 
93 lL. J P 45; 180 L. T. 575; 40 1. LR. 
197. 

Add. Annotation :-—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 

Add. Annotation -—Consd. A.-G. for Alberta 

v. Cook, [1926] A. O. 444. 

Add. Annotation :—Refd. Graham v. Graham, 

[1923] P. 31. 

Add. Annotations :-—Consd. A.-G. for Alberta 

v. Cook, [1926] A. O. 414. Refd. Graham v. 
Graham, [1923] P. 31. 

Add. Annotations :—Distd. Eustace v. Eustace, 
[1924] P. 45. Refd. Graham v. Graham, 
[1923] P. 31; Mitford v. Mitford, [1923] 

P. 130. 





.|—It is established by the cases 
of Arnylage v. Armytage, No. 917, ante, 
& Anghinelli v. Anghinelli, No. 918, anfe, 
that, according to the practice of the 
ecelesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mensé et thoro, can be entertained in & case 
where both parties are resident but not 
domiciled within the jurisdiction. But the 
ct. has no jurisdiction to maintain a suit 
against vw resp. who at the time of his citation 
or of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
153k (c. 9), 8s. 2, which forbade the ecclesi- 
astical ects. to cite any person out of the 
diocese where he was inhabiting or dwelling, 
must be taken to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cts.; & Matrimonial Causes 
Act, 1857 (c. 83), which permits service within 
or without His Majesty’s Domimons, cannot 
extend the jurisdiction. —GRALAM v. GRAILAM, 
[1923] P. 31; 92 L. J.P. 263 128 L. TT. 639 ; 
390 'T. L. BR. 1393 67 Sol. Jo. 316. 
Kustace 9. Kiustace, 


(W92t] PP. £5. 


Mentd. Smith v. smith, [1928] PL 128. 


918b. 


O. L. KK. 48); 33 DD. L. Rk. 151.—CAN. 


]—An action by u 
husband, who had been 
Ontario, in a toreign State for a divorce 
resulted iu favour of the wife, & judg- 





Respondent domiciled in England.]— 
There is Jurisdiction in the Probate, Divorce 
& Admity. Div. to decree judicial separation 
at the suit of the wife where the husband is 
domiciled in Knyland, although at the date of 
the institution of the suit he is not resident 


899 11). ‘ Where a 
Wite has obtained a decree of Judicial 
separation, bhe is entitled to acquire a 
domuciH midependently of her busband. 
-—- HASTINGS v0. HPASSINGH, LIZZ) 
N. 24. L. KR. 273.— N.%., 





married in 





: ment dissolving the marriage Wah 
in that country; the marriage was granted to her, & by it she was awarded 903 iva. ee tal ne: JW 
celebrated & both parties resided 1b alimony. Subsequently the wife of domici governing divorcee is that the 


India until Jan. 1923, when the hius- 
band left for Arorica where he 
remained. Aduitery & cruelty were 
committed within the jurisdiction of 
the ot. sufficient to entitle petitioner 
to a decree nist :—-Held: the ct. had 
Jurisdiction to pass the decree. 
MILLER v. MILLER (1924), I. L. R. 52 
Cale, 566.—IND. 


879 iv. -J—The 
domicil of the married pair at the time 
when the question of divorce arises 
is the test of jurisdiction to dissolve 
their marriage, & the ct. of the bond 
fide existing domicil has jurisdiction 
over persons originally domiciled in 
another country to undo a marriage 
solemnised in that other abla 
& such a divorce will be recognised by 
the cts. of Ontario, even if granted for 
a cause which would not be sufficient 
to obtain a divorce in Ontario.— 
CROMARTY v, CRUMARTY (1917), 38 














sought by action to recover the amount 
of alimony, & the husband contendcd 
that as he had never acquired the 
necessary dormicil to give the forenru 
ct. jurisdiction to grant the divorcee 
the judgment was invalid :—/leld: 
as he had invoked & submitted to the 
jurisdiction of the foreign ct., he had 
precluded himself from setting up 
want of jurisdiction.—-SWAIZLE — v. 
SWAIZIE (1899), 51 O. KR. 324.-- CAN. 


PART X. SECT. 1, SUB-SECT. 2.— 


f i. Must be within territorial 
limits of province.J}—The domicil 
necessary to confer jurisdiction to 
dissolve a mA&rriage must be within 
the territorial limits of the province 
whose cts. are appealed to.—-MARRI- 
AGG! v. MARRIAGGL, [1922] 3 W. W. R. 
849; 4D. L. R. 463.—CAN. 
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donned of the husband i the domucil 
of the wife; but circumstances may 
arise, asa result of that rule, which wall 
Justufy the intervention of the ctr. bo 
as to gwive a deserted wife relief from 
her mateo tie: PAYN v.o PAYN, 
A. > Db. LR. 1006; 3 WW. W. RR. 
111.~ CAN. 


PART X. SECT. 1, SUB-SECT. 3. 


gi. —-——--—.]) Whereawife brings 
an action of separation & saluncut 
againbt her busband on the ground of 
& mation offence commutted by 
the busband while domeled in Scot- 
land, the ct. in Scotland has jurisdiction 
to ontortain the action, although prior 
to the bringing of the action the 
husband has taken up his permunent 
residence & acquired a donne in a 
foreign country.-—HAMBSAY v. RAMSAY, 
[1925] 8. C. 216.—-SCOT. 


Cases 918b—952. 


in this country.— EUSTACE v. Eustace, [1924] 
P. 45; 93 L. J. P. 28; 130 L. T. 793 39 
T. L. 2. 687; 67 Sol. Jo. $07, C. A. 


Add. Annotations :— A& to (1) Refd. Salvesen 
(or von Lorang) «. Austrian Property 
Administrator, [1927] A. C. 611. As to (2) 
Consd. Salvesen (or von Lorang) +. Austrian 
Property Administrator, [1927] A. C. 641. 


Add. Annotations :—N.F. Graham v. Graham, 
[1923] P.31. Refd. Mitford v. Mitford, [1923] 
P. 130. 

926a. Parties domiciled In country where decree 
sought - Validity of marriage in dispute.|— 
(1) Where the validity of a marriage is in 
dispute the et. of the domicil of the parties 
has jurisdiction, whether it is an exclusive 
Jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
whatever be the pround of the decree, is a 
judgment determining status & is equivalent 
toa judgment a rem. 

(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 
pronounced by a competent ct. of that 
country will, in’ the absence of fraud) or 
collusion, be recognised as binding & con- 
clustve by the ets. of England & Scotland, 
unless it offends against British notions of 





924. 


926. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641. 
935. Add. Annotations :—As to (1) Folld. Mitford 
v. Mitford (1923), 92 L. J. P. 90. As to 
(3) Refd. Eustace v. Eustace, [1924] P. 45. 
-.|—Rupp v. Rupp, No. 903a, 





Cee 





935a. 
ante. 


944. Add. Annotations :—Expld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. Refd. Mitford v. Mitford, 
[1923] P. 130. 


-]—The husband, of British nationality 

domicil, married a woman of German 
nationality & domicil in Berlin in accordance 
with German law on Jan. 5, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil Code, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1920, the 
woman, resp. in the present suit, con- 
tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief :—Held: the CGer- 
man decision was a conclusive adjudication 
between the parties, & no marriage was at the 
commencement of the suit or now sub- 
sisting.—MITFORD v. MITFoRD & VON KUHL- 
MANN, [1923] P. 130; 92 L. J. P. 90; 129 
L. T. 153; 39 T. L.. R. 350. 





944a. 





; 944b. -|- exne ESEN (OR VON LORANG) ¥v 
substantial justice. SALVESEN (OR VON Aus . p ; 
USTRIAN ER STRA’ ‘ 
LOKANG) &. aU PROPERTY ADMINIS- 926a. ante BOLE: DUMINISTIATONS INO 

TRATOR, [L927] A. CS 6G4bs 96 Le FPL. ee 
105 2 1:37 | rn. ot 13 1 J R GOU il ] 947, Ada, ( ation = sub WHOM. SUGDEN t. LOLLEY, 

e = e de ¢ ° ° de . 3 ° ae *) t 7 1: a tiei ‘< 
2 Cl & Bin. 567, n. 

928. ted. Annotation: Reid. Salvesen (or von Add. Annotation :-- Consd. Salvesen (or von 
Lorang) ¢. Austrian Property Administrator, Lorang) rv. Austrian Property Admunistrator, 
[1927] A.C. GFE. [1927) ALC. OFT. 

929. Add. Annotation: Refd. Salvesen (or von 952. Add. Annotations :—  Consd. Jacobson vr 
Lorang) e. Austrian Property Administrator, Frachon (1927) 147. lL. R. 103 Malvison 
[Poav pk. Ga. (or von ees: stain’ ‘Property 

rang) Austrian Property Ad- 

930. Add. Annotation : ~Refd. Rudd v. Rudd, nunistrator, [1927] A. C. 641. Refd. Mitford 
{1924] BP. 72. v. eee [1923] P. 130; Rudd v. Rudd, 

932. dd. Annotation: Generally, Refd. Salyesen {1924) P. 72. 

PART X. SECT. 1, SUB-SECT. 4. ey a a a ie ”, Periiae PART X. SECT. 2, SUB-SECT. 3. 
li, -~—-.] - On potition by a wife for ch oo AIL ys a0 a sa. Presunptron rin favour of validity 
restitution of conjugal mghis:- Held:  W. We Re 3859; Alta, Ain ‘a fic Clad eee J—FIixtps v. Fiewyps, 


resp. had an Irish domucil, & the et. 
had jurisdiction to give rehef, it being 
fiumateriml whether resp. Wap or war 
not an American oitizen-- BELL tt 


PART X. SECT. 1, SUB-SECT. 5. 


oO i. Respondent residing in 
country where decree sought  Pctitwoner 
not residing tn country where deerce 
sought.) -While residence only is sufli- 
cient to found jurisdiction in nulhity 
actions, as distinguished from divorce 
actions, such residence must be bond 
fide. Where a petition setting up 
grounds for a declaration of nullity 
Was erroneously dismissed, the ct. 
declined to remstate the petition, aS 
petitioner was merely a casual visitor, 
although his wife was a resident, m 
British Columbia.—Purpy vv. PuRDY, 
11919) 2 W. W. 8. 551.--CAN. 


near X. SECT. 2, SUB-SECT. 1.—A. 

—.J--POTRATA t POTRATZ 
(ssh ), [1926] 1p. 1. R. 147. CAN, 
A divorcee obtained by 
a wife ‘in a foreign State, when her hus- 
band was domiciled in ‘Suskatchow an, 
not recognised nt valid.-— BURNFIEL ¢. 
BuRNFIEL, [1926] 2. D. L. R. 120; 
11946) 1 W. W. R. 657; 20 Sask, L. R. 
107.——CAN. 


came 


~— ,| 


Par Mend, } 19: 26] 2 I, L RR. 
2\W. W. RR. 120. CAN, 


927 v. —-— -—.}—As the 
domicil of u wife is the husband’s 
domicil & foreign proceedings cannot 
affect the legal status of & marriage 
in Canada, where the grounds support- 
ing a foreign decree would not eps Dork 
a docree under Canadian law :—Held: 
wife's divoree & re-marriage Min: 
nesota constituted legal adultery, & 
furnished ground for the husband’s 
claim for dissolution of the Canadian 
iInarriage. — CAMPBELL wv. CAMPBELL, 
{1921} 2 W. W. Rh. 849.—CAN 


927 vi. -J]—Where a 
husband had left Manitoba for the 

yurpose of obtaining a divorce which 

® could not have obtained there, & 
had obtained a divorce abroad & 
married again:—Held: the wife’s 
pray er for divorce should br granted: — 

ATES v. YATES, [1924] 4 L. R. 
835; 3 W. W. Rh. Te GAN, 


936 ii. ———- ——- — 
v. CROMARTY, No. 879 





ee eee 


PART X. SECT. 2, SUB-SECT. 2. 


MARTY, No. 879 iv., ante.—CAN. 
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3] 2D R. 256; 58 N.S. lh. 65. 


952 in. 
(OTHERWISE OWEN), [1925] N. Z. L. 
591.—N.Z. 


OWEN 0. ROBINSON 
R. 





PART X. SECT. 2, SUB-SECT. 4. 





954 i .+-By decree of 
the Miiceiean ct. the mother of infanty 
Was granted a divorcee from the father 
& awarded the custody of the infants, 
until they reached a certain age or 
until the further order of the ct. 
The infants were in the custody of the 
father in Ontario -—/icld: the decree 
was not conclusive upon an application 
to an Ontano ct. for an order for 
custody, more especially as the judg- 
ment of the ee ct. was not final. 
~He Gay, (1926) 3 D. L. KR. 349; 59 

O. 1. R. 46.— CAN. 


954 v. 





On orders for alimony. J— 
A judgment of u foreign ct. awarding 
alimony to a husband is enforceable 
in Ontario, although the Ontario ct. 
does not know or recognise any ri 
to alimony in a husband against 

wife. BURCHELL t. BURCHELL, [1926] 
2D. L. R. 595; 58 O. L. R. 515.—CAN, 


966. Add. Annotation :-—Refd. Rudd v. 


1052. -ldd. 


Vol. XI.-- Conflict of Laws. Cases 966-1114. 


Part XIl—Assignment of Property on Marriage. 


Rudd, 
[1924] P. 72. 


969. Add. Annotation :—As to (2) Refd. Banque 
Internationale de Commerce de Petrograd 
v. Goukassow, [1923] 2 WK. B. 682. Crenerally. 


1000. Idd. Annotation : 


Refd. Republrea de 
1927] I A. B. 669, 


Guatemala oo Nunez. 
-Consd. A.-Ci. vv. Belilios. 
(1927) 2K. BL 139. 


1010. fdd. Annotation :--- Mentd. Webster v. Web- 


ster & Williamson, (1926) P. 198. 


Part XIV.—Foreign Judgments. 


1033. For “ No. 383, anie,"’ read ‘‘ No. 454, ante.” ' 19098a. General 
1041. .tdd. 


Annotation: Generally, Retd. bkm- 
plovers’ Liability Assce. Corpm eo. Sedgwick. 
Collins, [1927] A. C2 95. 


1044a. Judgment of horning.! - An action bes in 
the Enghsh cts. on a Scotch jyudgment of 
hornmng apainst oa Seotehman — born. 

Dovanias e Porkesr (1828), § Bing. 6862.1 
Moo. & P. 6683; 6 LL F. OLS. OL PL 157s) 180 


trnotatiows : Refd. lone Lippmann (ES37). 9 Ch A Ton 
tT: Cowan eo Braidwood (ES40), 9 Dow) 286. Sehibsby 
— Westenholz (2870), LR. 6 Q. Bo o156,) Rouwsitlon ec. 


Rousullom (i8s0), Ti Ch ob. Sot.) Jemanuel ¢ Svmon,. 
PPVOS, be KR OB. 802: Gavin Gabson oe Gabson, Pots | 
BOK. BR oat.) Mentd. Rhodes ee. Smethurst (isf0), 6 
M & W385? Towns roo Mead (#555) 16 € BO Leb. 
Mohanudu Molnodecn Hadgrar ie. Pitehey. PISOLLA Co P37 
Musurus Bey oe. Gadban, fEIS9T], 2Q BRB o385e 

1045. Add. Annotation :—Mentd. ‘Ihe Sylvan 


Arrow (1922), 128 L. T. 448. 
Annotation :— Refd. 
liability Agsce. +. 
95 L. J. IK. B. 1085. 
1054. Add. Annotation :—Apld. Rudd v. Rudd, 
{1024} P. 72. 


1069. Add. Annotution -—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 


Employers’ 
Sedgwick Collins (1926), 


-——— 


fanotatean 


rule.’ — \ plea of judgment 
recovered ina forerpn et. of competent 
qurisdicetion must show that the judement so 
recovered is final A conclusive between the 
parties according to the law of the place 
Where osueh judgment ois) pronounced. 

Rravyvies «. Worms (1861), 10. BON. S. P49; 

2 Wk. R. A407. 


Mentd. /’ve Henderson, Nouvion ee lkreeman 
(INST), So Ch J Tag 


1108. Add. Annotation :-—Apld. Beatty v. Beatty, 


[1924] 1 K. B. 807. 


1112. Add. Annotation : —Consd. Beatty v. Beatty, 


hl9zd] LK. B. 807. 


1113. Add. Annotation :—Consd. Beatty v. Beatty, 


11924] 1 K. B. 807. 


1113a. Judgment for payment of sum of money— 


Amount not subject to variation—Alimony.| 

~By the law of the State of New York, where 
a judgment has been pronounced by thi 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in arrear, it is not competent 
for that et. to vary its judgment in respect 
of the instalments so accrued due: sfeld: 
such a judgment is in that respect a final 
judgment & an action may be brought to 
enforce payment of those arrears in this 


1073. .idd. Annolution :- -As to (1) Apld. km- 
ployers’ Liability Assee. v. Sedgwick Collins 


(1926), Vo LL. J. Ik. B. 1015. 


1080. Add. Citation :-—[{1921) B. & C. lt. 195. 
-}—Rupp v. Rupp, No. 908a, anitle. 


1090a. 





PART XIII. SECT. 2. 


r. After this case udd ‘ Von 
No. 1117 1., post.” Brees 


PART XIV. SECT. 2, SUB-SECT. 2.—A. 
1034 iii, —-~.] —Where a suit 3s 
brought on a foreign Judgment, it 1s 
not open to deft. to plead that the ct. 
Which passed the judgment had po 
jurisdiction to do 50, when he himself 
had submitted to the jumsdiction & 
had not challenged 1t.— GANGA PRASAD 
sAL (1923), I. Le RR AG 


PART XIV. SECT. 2, SUB-SECT. 2.—C. 

1054 xiv. : .)—A, judgment 
on an award obtained in England by 
default cannot be sued on in India, 
since it is not a judgment “on tho 
merits ’? within Code of Civil Pru- 








cedure (Act V. of 1908), 5s. 13.-- 
OPPENHEIM & Co. wv. MAHOMED 
HANEEF, [1922] 1 A. ; 91 


C. 482; 
J.P.C 205; 127 L. T. 196; 49 
Rk. (nd, App. 174.—IND. 
PART XIV. SECT. 2, SUB-SECT. 2.—F. 
e i. Exccution of power o 
atturney— A uthorising ayent to pete! 
as plaintiff or defendant—Failure of 
agent to appeur.}—JANOU HABSAN 
J... 


L. 





! 


| 
| 
{ 
| 226, C 
| 
| 
| 


SAIT 1 MAHAMAD OHUTIVU 
i. L. Rt. 47 Mad. 877.- IND. 
PART XIV. SECT. 2, SUB-SECT. 
oO. Read now ** 1098a1 " 
p. Read now * 1098a 1m" 


ity.J— The finality & conclusivenctss of o 
foreign Judgment will be presumed 1p 
favour of a pitf. relying on it, unlebp It 
is put in issue by deft.’s pleadings, bub 


country.— BDLatTry — iv. 


K. B. S07: 
» A. 


1114. Add. Annolalion : 
[1924] 1 K. LB. 807. 


a Ct. of Appeal in ordering a new trial , 


can allow such amcnadments to be made 
as will cnable deft. to rawe the rsue.-— 
SMITH v. SMITH, [1925] 2 D. Li. HR. 896 5 
2W. W. lh. 389.—CAN. 

“~  Kead now * 1098a iv." 

Rtead now * 1098a v.~ 

1113 ii. .)/—Where 
there did not appear to be any differ- 
ence proved between the cffect in the 
foreign State & in Ontarw of sich a 
Judgment :—J/eld: a decree for ali- 
mony not being an absolute judgment, 
pitf. was not entitled to recover upon 
the foreign judgment in respect of 
arrears of alimony.—MAGuUIRE v. Ma- 
GUIRE (1921), 64 D. L. BR. 1803 50 
QO. L. hi. 100.—CAN. 

1113 iii. ——- —--— —-—. J — PERRY vv. 

11924) 4 D. T.. BR. 11773 5! 
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Bisarvy, {1021} I 
03 L. J. NW. B. 750; 13) 1. PF. 


Refd. Beatty v. Beatty, 


O.bL. R. 6135 revsy., (1924) 1 DLL. RR. 
665: 43 O. L. IR. 502.- CAN 


PART XIV. SECT. 2, SUB-SECT. 5. 
_ 1117 i. Orders in reeneect of foreign 


foruign State awarding the custody of 
wn infant to one of the parents.—Ze 
AYERS, [1921] 2 W. W.. 171; affd., 
[1921] 2 W. W. It. 625.—-CAN, 

} See, also, Nob. D541 
Yolo avy ernte 


1117 ii. Appointment of quar- 
dian.] ~Where a child, whose parents 
had died, was removed = from the 
provinees of its dornecil of origin, its 
maternal grandfather, resident im that 
province, obtained from the cts. of 
that province lettors of guardianship 
of the child & thervafter applied to the 
cts. of the province to which the child 
had been removed for a writ of habeas 
corpus. The application was granted 
on the ground that, other things being 
equal, the cts. of one province will 
recognise the proceedings of the cts. of 
another province in such @ case.—Z/e 
BERGMAN & WALDRON, Re INFANTS 
Act, [1923] 4 D. b. . 5635 3 W. WwW. RR, 


— 
e 





222 


Cases 1132—1243b. 


1182. Add. Annotations :—Apld. Ellerman Lines 
wv. Read (1927),44T.L.R.7. Refd. Jacobson 
v. Frachon (1927), 44 T. L. R. 103. 

1135a. .|—Pltfs.’ steamer stranded in the 
Black Sea, & L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance with the 
salvage contract, & the ship was refloated 
& taken to Constantinople for temporary 
repairs. Before she was ready to Icave, 
L. brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. Wy order of the Turkish 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
London & J.. took an oath that security had 
not been given, the Turkish ct. awarded IL. 
£23,890. ds. then disposed of the ship, & 

Itfs. brought an action (1) for damages for 

reach of contract, (2) for a declaration that 
the Turkish judgment was invalid, & (3) for 
an injunction to prevent the judgment from 
being enforced :—Hleld: (1) the Turkish 
judgment was invalid; (2) an injunction re- 
straining the cnforcement of the judgment 
abroad should be granted.—ELLERMAN LINES, 
Lrp. v. READ (1928), 165 L. T. Jo. 122, 0. A., 
revsg. (1927), 44 T. L. R. F. 


1136. Add. Annotation: ~ Generally, Refd. 
Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. la R. 9g. 

1144. Add. Annofalion:—Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 Kk. LB. 669. 

1147. Add. Annotation: -Refd. Jacobson  v. 
Frachon (1927), 44 T. I. R. 103. 

1147a. -]—JACUOBSON ¥. FRACHON (1927), 44 
YT. L. WR. 108, C. A. 








— 


PART XIV. SECT. 2, SUB-SECT. 8. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


1151. Add. Annotation :—Consd. Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641. 

1170. Add. Annotation :—Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
05 L. J. K. B. 1015. 

1195. Add. Annotations :—As to (2) Refd. The 
Goulandris, [1927] P. 182. As to (8) Refd. 
Ingenohl v. Wing On (Shanghai) (1927), 44 
R. P. OC. 843; Salvesen (or von Lorang) v. 
Austrian Property Administrator, [1927] 
A. C. 641. 

1214. After this case add ‘‘ See, also, ESTOPPEL, 
Vol. XX1., pp. 154-156, Nos. 165-190.”’ 
1237. Add. Annotation :—Mentd. Ord v. Ord, 

[1923] 2 K. B. 482. 


1241. After the last cross-reference following this 
case add ** Maintenance order made in 
Dominion—Under Maintenance Orders (Facili- 
ties for Enforcement) Act, 1920 (c. 33).}— 
See TIUSBAND & WIFE, No. 6233a.”’ 


1241a. —-— Judgment severable.]— RAULIN v. 
FiscuEr, No. 1120, ante. 

1248a. Since constitution of Irish Free State.] 
—Judgments Extension Act, 1868 (c. 64), 
ceased to operate in Southern Ireland on 
Dec. 5, 1922.—WAKEnY v. TRIUMPH CYCLE 
Co., [1924] 1 K. B. 214; 93 L. J. K. B. 331; 
130 L. T. 269; 40 T. L. R. 15; 68 Sol. Jo. 
117, C. A. 

Anata -—Folld. Banficld ». Chester (1925), 94 L. J. K. B. 


1243b. -|—Judgments Extension Act, 

1868 (c. 54), has, since Dec. 5, 1922, ceased 

to apply to the Irish Free State. A certificate 

of an English judgment can, therefore, no 

longer be issued under Judgments Extension 

Act, 1868, s. 1, for registration in the Irish 
Free State cts. 

Semble: such certificate will be registered in 

the Irish Free State cts., but the application to 

the English ct. should be for a certificate of 














1140 i. What amounts to repuqnancy 
to “‘ natural justice ”’—-Not (merely 
Jollowing lex fori—Lex fori different 
trom law in force in British India,.)-- 
GANGA PRASAD v, GANKSHI LAL (1923), 
1L. RR. 46 All. 119.—IND. 


PART XIV. SECT. 3, SUB-SECT. 1.— A. 


1155 iii. -J—In an action 
in Manitoba upon a foreign judgment 
the fact that defonces have been raised 
& tried in the foreign ct. does not 
prevent their being raised & tried 

ain, but thoro is a disorction in tho 
ct. to allow the defonces or to strike 
them out on the 








round of ombarrass- 
ment or delay: the fact that the caso 
has been tried out in a foreign ct.. that 
an unsuccessful a te has boen taken, 
or that a consent judgment has been 
ontored will havo a very strong bearing, 
but in cach caxe the discretion must 
be exercised upon the merits of that 
case alone. ALLAGHAN v. NICHOLIS, 
331.—~-CAN. 

1167 v. -+—The 
ct. will not entertain defences in an 
action on a foreign judgment that 
should have been raised in the foreign 
ot. or which ht properly bave been 
made the subject of appeal in the 
foreign jurisdiction.—HutTrron v. DENT 
(192 )» 0 D. L. R. 582.—CAN. 


PAR XIV. SECT. 3, SUB-SECT. 2.—A. 


1189 }. What is foreign judgment in 
rem—Adjudication on distribution of 
personal estate.}-—Where a ct. of the 














on that Judgment, 
claim & asked 


couutry of domicil adjudicates upon 
the distribution of personal propert 

that adjudication is binding upon all 
the world & is not subject to review in 
the cts. of another country. 

It is for the ct. of the domicil to 
dotermine whether its own proceedings 
are wn rem or merely tn personam, & 
when that ct. determines that its pro- 
coedings are in rem all foreign cts. must 
so treat the proceedings, although they 
would not be so recognised by the law 
of the country where the ju ent is 
xet_ up.—JONES o. SmivTiu, {1925] 2 
D. L. R. 790; 560. L. BR. 550.—CAN. 


PART XIV. SECT. 4, SUB-SECT. 1. 


1215 iv. ——~.J)—Re HAMAR, 
Ez yp. MoGuinty & Co. (1921), 63 
D. lL. R. 241 > 2 Cc. B. Rn. 137.—CAN. 

1215 v. ao vary v. 
HOUGHTON, [1923] 2 . W. R. 553; 
83 Man. L. R. 166.—CAN. 








Cae 


PART XIV. SECT. 5. 


1233 ili. -/—-While her 
husband, who had deserted her, was 
domiciled in Alberta, pltf. obtained 
against him in Colorado, where they 
had formerly lived, a judgment in the 
nature of a decree of judicial scpara- 
She sued in Al 
but abandoned that 
for relief under an 
alternative claim for alimony :—Held: 
she was not estopped by the foreign 
judgment, & alimon ted.—-DETRO 
v. DETRO, [1922] 3 W. W. R. 890; 70 
D. L. R. 61 
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tion & alimony. 


PART XIV. SECT. 6. 


1241a i. Effect of judgment to be 
considercd by enforcing court— Judgment 
severuble.}—The judgment of a foreign 
ct. comprising two parts, one of which 
may be enforced in Canadian cts., 
but. the other not, is deemed to bo 
severable, & one part will be onforced 
though the other rejected. 

It is the duty of the ct. to decide 
for itself the substanee of the right 
sought to be enforced, irrespective of 
the opinion which may have been 
expressed by the foreign ct.— BURCHELL 
o. BURCITRLLs [1926] 2D. L, R. 595; 
568 O. L. R. 515.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 1.—A. 


1243ai. Zo what judgments Act 
applicable—Since conatitutton of Irish , 
Free State.}-—The certificate of an 
eet a jocemene may be registered 
under udgments xtension Act, 
1868 (c. 54), in the Jrish Free State.— 
Girves v. O’CONOR, [1924] 2 I. R. 182. 


on 
e 


PART XIV, SECT. 7, SUB-SECT. 2. 


sb. By registration of English High 
Court —Ao submission to 
jurisdiclion. }—1n a suit for divorce in 
the Divorce Div. of the High Ct. of 
Justice in England, an appearance was 
entered by London agents, on behalf 
@® co-respondent residing in New 
aland, in error & without any in- 
structions to that effect. On an appli- 
cation to have the judgment for costs 
of the wea Ct. tered in the 
Supremc so that it might be en- 


Vol. XI.—Conflict of Laws. 


the judgment simpliciter under R. S. C., 
Ord. 61, r. 7, & not supported by an affidavit 
having reference to J udgments Extension 


Cases 1243b— 1308a 


Act, 1868.—-BANFIELD v. CHESTER (1925), 94 
L. J. K. B. 805; 1383 L. T. 623; 41 T.L R. 
563; 69 Sol. Jo. 692, C. A. 


Part XVl.——Practice and Procedure. 





1272a. Not payment under garnishee order 
in England.|--Swiss Bank CorReN. v. BOEH- 
MISCHE INDUSTRIAL BANK, No. 1307a, post. 


1277. Add. Annotation.}—Mentd. The Wilhelmina, 
[1923] P. 112. 


1285a. Foreign receivers or assignees in bank- 
ruptcy.])—Foreign receivers or assignees in 
bkpcy., who have, according to the law 
of the country in which they have been 
appointed, a right to suc in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 
have a similar right of action in England. - 
MACAULAY 7. GUARANTY TRUsT Co. OF NEW 
YorRK (1927), 44 T. L. R. 99. 





1289. Add. Annolation:—-Refd. Republica de 
Guatemala v. Nunez, (1927) 1 K. B. 669. 
1290. Add. Annotation :-- Refd. Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 
1307. Add. Annotations :-—Distd.Swiss Bank Corpn. 
v. Boehmische Industrial Bank, {1923} 1 
K. B. 673. Consd. Sedgwick Collins v. Rossia 
Insce. of Petrograd (1925), 1383 lL. 'T. 808; 
Richardson ». Richardson, [1927] P. 228. 
1307a. Garnishee proceedings — Payment of debt 
situate In England— Recognised by inter- 
national law.|—Judgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
a London bank to the foreign corpn.: 
Held: the judgment creditors were entitled 
to have an order nisi made absolute, inas- 
much as payment under uw garnishee order 
operated as a discharge of the amount paid 
& was recognised by international law as 
having that effect, & consequently there was 
no real risk of the gurnishees being obliged 
to pay the debt over again to the forcign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this case is situate inEngland, & 
is discharged in whole or in part by payment 
under a garnishce order in England, which is 
not mere procedure & is recognised in inter- 
national law (BANKES, L.J.).—Swiss Bank 
Corpn. v. BOEHMISCHE INDUSTRIAL BANK, 
(1923] 1 K. B. 673; 92 L. J. K. B. 600; 128 
L. T. 809; 39 T. L. R. 179; 67 Sol. Jo. 423, 


Annotations :—Apid. Employers’ Liabilitv Assce. v. Sedgwick 
Collins (1926), 95 L J. K.B.1015. Consd. Ricbardson r 
Richardson, [1927] P. 228. 

1807b. ——-.}— Defts., aco. seal a 

in Russia, had a branch office in London, & 
had registered C. as their agent to accept 
service of any judicial process thut might be 











forced in New Zealand :—-Held : (1) 
co-respondent did not voluntarily 
appear or otherwise submit or agrve 
to submit to the jurisdiction of that 


[1926] N. 


RenHecAD vw. REDHBAD & CROIHERS, 
Z. L. R. 131.~N.Z. 


PART XIV. SECT. 8. 


issued against them. In 1915 defts.’ busi- 
ness & its assets were by revolutionary 
legislation transferred to the Soviet Govt. 
In 1923 an action was brought iv Iingland to 
recover a debt alleged to be due from defts. 
to pltfs., the writ) being served on C., & in 
default of appearance judgment was signed 
against defts. Vlifs. having obtained a 
garnishee order nisi to attach a debt due to 
defts. from third parties in Ingland :— 
ITeld: as the debt owing from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt. 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute.-—-SEDawIck COLLINS & Co. 
v. Rossiad INSURANCE Co. OF PETROGRAD, 
[1926], 1 K. B. 1; 95 Th JI. K. Be 7s) 138 
L. T. 808; 41 T. L. R. 668, C. A.s affd. sub 
nom. EMPLOYERS’ LIABILIry ASSURANCE 
COREN. v. SEDGWILCK CoLTINns & Co., [1927] 
A. ©. 95, LE. Tu. 


tnnotationas Refd. Sabatier eT inding © os 1192 he Poh 195. 
Mentd. ‘The Jupiter (No 3) (1927), 137 LT. bao. 


1308. Add. cAnnolation: As flo (2) Retd. 
Stream Fisher, [1927] BP. 75 


1309a. —---- Rights of moregawee of ship under 
French hypothéque—Claim for necessaries.] 
—-According to French law, the mtyee. of a 
ship under a French hypothéque, although 
he has not the same right of property as that 
given by Merchant Shipping Act, 1891 (c¢.60), 
in respect of w Mnglish mtge., has a right to 
arrest the ship in the hands of a subsequent 
owner. His claim, however, is postponed 
to that of a necessaries man. 

On a motion to determine priomties between 
Mnyglish claimants, in respect of necessary 
repairs efiected upon a French ship * 
claimants under a I*rench hypothe que upon the 

. ship:--Held: as the rights under the 
hypoth que must be determined according 
to French law, which gave greater rights 
than those given by Ifnglish law to a neces- 
suries man who had merely the right to suc 
in rem, the claim of the necessaries men, 
according to the lex fort by which the 
question of priorities must be determined, 
was postponed to the claim of the mtgees. — 
THE COLORADO, [1923] P. 102; 92 1. J. P. 
100; 128 IL. T. 759; 16 Asp. M. L. C. 145, 
C. A. 

Annotation ¢ ~ Refd, Republica de Guatemala vr. Nunez, [1927] 
1K. L. 669, 


The 


authenticuted copy must either be 
scaled with the seal of the ct in which 
the original is filed, or, in the event of 
such ct. having no seal, be signed ad 


AO _ ee —_— 





ot.; (2) even if such eine) of appear- 1254 i. Authenticution b seal of | the judge, or one of the judges of suc 
ance did amount to submitting to the | courlt—Or synature of judge.}-—To | ct. with a statement from him in 
High Ct.’s jurisdiction, it would not | satisfy HKvidcencee Act, N. B., c. 127, | writing that the ct. has no seal.— 
be just & convenient for the judgment | s. 58, if the document sought to be | Hanis v. Garson (1921), 67 D. L. R. 
to be enforced in New land.— | proved be a foreign judgment, the | 682; 49 N. B. RR. Yl —CAN. 
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Cases 1328—1383a. 


ae Add. Annotation : — Consd. 'The Golaa, [1926] 

>, 103. 

1332a. - .|- EULERMAN LINES, LYp. rv. READ, 
No. 1135a, aute. 

1337. Add. Annotation: Mentd. Salvesen (or von 
Lorang) oe. Austrian Property Administrator. 
fIVAT] ALC. GL. 

1340. Add. Annotations :-—Mentd. New York 
Life Insce. v. Public Trustee, [1924] 2 Ch. 
101; Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255. 

1852. Add. Annotation :—Mentd. Eustace v. Eus- 
tace, [1924] P. 45. 


1870. Add. Annotation :—Mentd. Re A Debtor, 
[1922] 2 K. B. 109. 


1376. Add. Annotations :—Mentd. The Tervuete, 
[1922] P. 259: The Russland. [1924] P. 55; 
The Goulandris, [1927] P. 1823 The Stream 
Misher, [| 1927) PP. 73. 

1379a. ——-- - -- —-.} In 1924 pltfs. in- 
stituted an action in rem in the United States 
in respect of damage done by defts.’ ship to 
some pipe lines belonging to pltfs. in the bed 
of the river at Tampico, & the ship was 
arrested & released on bail being given by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England, & on Feb. 27, 1926, 
re-arrested the ship in the Thames. On 
Mar. 4 defts. served notice of motion to set 
aside the writ & all subsequent proceedings 
in the Mngtlish action. The American action 
was discontinued on Mar. & :— Iield : having 
obtained bail & so released the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.’ subsequent discon- 
finuance of the action in America after the 
re-arrest in HEingland did not cure their 
breach of good faith in instituting proceedings 
in Hngland & causing the ship to be arrested 
again, & the writ & all subsequent proceedings 
must be set aside- Nir GonLAA, [1926] P. 
1038; 95 1. J. P. 60; 1385 1. PT. 208 3 42 
TT. In HR. 4143; 70 Sol. Jo. 776; 17 Asp. 
M. 1. C. 35. 
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1380. Add. Annotations :—Distd. The Juno (1922), 
128 lL. T. 671. Apld. The Golaa, [1926] P. 
103. Refd. The Goulandris, [1927] P. 182. 


1381. Add. Annotation :—Consd. The Juno (1922), 
128 L. T. 671. 


1383. Add. Annotations :—Folld. The Juno (1922), 
128 L. T. 671. Refd. The Golaa, [1926] P. 
103. 


1383a. J}—On June 13, 1922, a 
British steamer & a Finnish steamer were in 
collision in the river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 
litigation should take place in England, 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro- 
ceedings were begun, documents in identical 
terms in the nature of bank guarantecs to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On Sept. 6 
the Finnish vessel came within the juris- 
diction of the English cts., & an action was 
commenced, & the ship arrested & bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., & was inequitable as 
a breach of faith of the agreement in Hol- 
land :—/eld: no legal proceedings having 
been commenced when the writ was issued 
in Ingland, & there being no arrest & no 
bail given prior to the writ now sought to be 
sct aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England.—Tuke Juno (1922), 128 L. T. 
G71; 16 Asp. M. L. C. 118. 











PART XVI. SECT. 6, SUB-SECT. 2. 
s. Add * raried on appeal, 4 A. R. 267." 
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CONSTITUTI 


Vol. XI.—Cases 2—136a. 


ONAL LAW. 


Part Il.—The Title to the Crown. 


2. Add. Annotation :—Gencrally, Mentd. The Tervacte (1922), 128 L. T. 176. 


Part IIl.——-Relations between 


the Crown and the Subject. 


17. Add. Annotation :—Refd. Falcon v. Famous Players Film Co., (1926] 2K. B. 174. 


Part IV.—The 


Add. Annotations :—Mentd. Perlak Petroleum 
Maatschappij v. Deen, [1921] 1 K. BL. It: 


41. 


Royal Family. 


r New York Life Assee. (1927), 96 
Lu. J. Kk. IB. 


Part V.—-The Royal Prerogative. 


53. Add. Annotation :— As to (2) Consd. Nadan v. | 

R., [1926] A. C. 482. 

Add. Annotation :— Refd. Nadan rt. h., [1926] 

A. C. 482. 

58a. Crown cannot seize subject’s property with- 
out compensation —What amounts to seizure. | 
- Assuming that the Crown has no right at 
common law to take a subject’s property for 
reasons of State without) paying compensa- 
tion, that rule canonly apply, if it does apply. 
to a case where property 1s actually taken 


54. 


Part Vi—The Crown in 


possession of or used by the Govt... or where, 
by the order of a competent authority. i 1s 
placed at the disposal of the Govt., & a mere 
negative prohibition, though if mvolves 
Interference with an owner's enjovment of 
property. does not, merely because its 
obeyed, carry withat at common law any right 
to compensation, Francie Fenwiek & Co. 
eR. [P9277 EIN. BRB. toss 961. EK. BL. TEE s 
36 0. RT. gos: bs Pod. Re iS s 82 Com. Cas. 
116, 


relation to the Executive. 


100. After the cross-reference following this case | 122. Before this case add ‘ See, also, Crown 


add as follows :—- 
&xtension of British jurisdiction in British 
protectorate.|—Sce DEPENDENCIES, No. 10a. 
- Effect of recitals in.]}— Sec Esrorrrr., Vol. 
XXI., p. 33], No. 1247. 
110. Add. Annotation :—Refd. Ruffy-Arnell, etc. 
Co. v. R., [1922] 1 K. B. 599. 


— 


PART VI. SECT. 2, SUB-SECT. 1. 





76 i. Public officers d° servants coi. —— 
generally Suspension of— Holding of — Northern Territory Acts.J—Pitf. was a 
anquiry ~ Court cannot interferc |— classified officer in the public service of 
SCHIERHOUT vw. UNION GOVERNMENT Queensland in 1917. 


(MANISTER OF JUN1ICK), (1926) App. D. 
295.—S. AF. 


| MENT (1902), & Nfld. Lb. . o71, 60] 
NFLD. 


Ordinance made under 


appointed to the Commonwealth office Be. is 
of Director of Lands in the Northern 


Pracricy, Vol. XVI., pp. 481-191.” 
Add. Arnolation :—Mentd. IR. v. Comp- 
troller-General of Patents, Hic p. Muntz 
(1922), 38 RP. LW. 652, 

136a. Statement of fact Whether binding on 
court.) —Where a collision took place in the 
Bristol Channel, some LO) or 12) miles from 


PART VI. SECT. 3. 

100 i. OQoader in Counedl— t under Wear 
Measures .tct, ADEA, &. 6 Validity | 
PUGSLEY ft. GARSON, PP St, chose sf, 
post, CAN, 


Sufticrarnt 
writing of ayrcement | 


Ile was then 
momorandun an 
Soo CONTRACT, 


81 ii. ~bhHe, 
Manager of a railway under a con- 
tract made with the Govt. to be paid 
a stated salary & six months’ salary 
if at any tame he should be dismissed 
Without notice, was disminsed without. 
notice :-—Held: (1) he was entitled 
to recover his six months’ wages, 
(2) the Crown was not liable for interest. 
—NOBLE t. NEWFOUNDLAND GOVELRN- 


Territory, & he continued to hold the 
position until 1921, when the Governor- 
General in Council dispensed wich his 
services :—ZHeld : the Crown had power 
to dispense, at will, with the services 
of plitf., who was appointed under 
Ordinance No. 6 of 1913, mude under 
the above Acts, & not. under Common- 
wealth Public Service Act.- TROWLE 
” THe COMMONWEALTH (1924), 34 
Cc. L. ht. 587.—AUS. 
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p. $08, Case sa, post, 


PART VI. SECT. 9, SUB-SECT. 1,.—-A. 


sa. fa partment of Attorney-General — 
Manitoba Tomperance Act, &. 68.J-- 
The Department of the A -G. referred 
to oan the abeve sect. Is to be dis- 
tinguished from the A.-Gi- RR. 
(THOMPSON) 0, HAMAMIATT  (Man.), 
[1926] 3 W. W. RR. 350.— CAN, 


Part 1X.—The Crown in relation to the Law. 


233. Add. Annotations :—Refd. Nichol v. Fearby, 292. Add. Annotations :---As to (1) Refd. Wigg vr. 
Nichol v. Robinson, [1923] 1 K. RB. 480: A.-G. A.-G. for Trish Free State, [1927] A. C. 674, 
v. Still (1927), 44. L. aR. 102. As lo (2) Refd. A.-G. for Ontario v. McLean 
¢ . ; 1 6 fod 1 € 
2°66. Mor 6é Chaplain to King 99 read ‘66 | Gold Mines C'o. (1926), 95 [a J. P. C. 217. 


Royal chaplain,”’ Genrrally, Refd. Jaeger v. Jaeger Co. (1927), 


266a. S.J’. WINTER &. DIBDIN (1841), 18 M. & W. 
20: 2 Dow. & lL. 211; 13.1. J. Kx. 2685 3 
l. T. O.S. 10435 1538 Wh. RR. 1). 

Apld. Harvey ov Dahkins (1849), 3 Hach. 266. 


272. Add. Citation :—A8 L. J. Q. B. 455. 
Jo. 


etnnatation + 


284. Add. Citations: -66 
[1922] DP. 122. 


Sol. 


290. Add. Annolation: -Refd. Wigg v. A.-G. of 
Jrish Kree State (1027), 96 1. J. 1. 
291. Add. Annotation :—Consd. A.-G. for Straits 
Setthnits. ov. Pang Ah Yew, [1925] A. C. 555, 


PART IX. SECT. 6, SUB-SECT. 1. 

h (p. 523) 1 - - - For tort.) -An 
action sounding in tort does not he 
against the Crown, CREELMAN & 
Verran wm BR. 1920), 62 D. Le R. 390, 
20 Kyeh. C. 1. 108.— CAN. 

h (p. 523) fi, So 2. Yaron ot. RR, 
(1920), 20 EKvch. C. RR. 175.— CAN. 

h (p. 623) fii, S. 2. Mansmau v. R., 
11923) PD db. RR. 253) [1923) Texeh. 
C.K. 21.—- CAN. 

h (p $23) iv. --- -- | -In an 
action agaist the Govt. of Ceylon to 
recover for damage caused to u steam- 
bhip by grounding in Colombo harbour 
Ina berth to which she had been takey 
by a Govt. pilot :—-2ladld: iti wap not 
nocessary to decide whether in Ceylon 
the Crown could be made liable in tort 
under Roman Duteh law, but having 
regard to the considered decision of the 
Supreme Ct. of Ceylon in Colombo 
Kleetnie Tramway Con ve whee, 
inasmuch as the question in Cevion 
was whether any particular part of 
Roman Dutch law had been recognised 
there, very clear arguments would be 
required to induce the Judicial Com- 
mittee to reverse that deciion.— 
Brirnish Lerroneum Co., Lrn. «. 
A.-G. FOR CKYLON, [1926] A. C. 147; 
51.3. P.O. 86: 134 L. T. 305; 42 
T. L. R. 166.—CEYLON, 

h (p, 5233) v. ——-— For fraud.}-—It is 
not competent to prove that the Crown 
has been guilty of fraud: nor can the 
Crown be held labte for the fraud of 
its officers.—Ivc Frost BROTHERS 
[1925] 2D. L R. 339; f1925) 3 
W. W. RR. 469.—UAN, 


RPL. 457. 


305. 
817. 


ks 
329. 


218; affd., 


Add. Citalion :-—48 L. J. Q. B. 455. 


Add. Annotation :— Refd. A.-G. for Ontario 
v. McLean Gold Mines Co. (1926), 95 TL. J.P. C, 


Add. Annotation: —-Mentd. Commercial & 
Nstates Co. of Egypt v. Board of Trade. 


[1925] 1 K. B. 27]. 


, 8S, 


131. 


291 xiv. .}—An action 
of damages does not lie against the 
Crown in respect of a wrongful act 
committed by one of its servants.— 
Macarraor vt. LORD ADVOCATE, {1921} 
S. C. 847.--SCOT. 

(p. 524) i. ee J 
Re v. SMITH, [1924] A. C. 484.— 














ee 524). Add * rersd., 30 S. C. R. 

y (p. 625) 4. - -——- ———- -——— se age 
LECLERC v. R. (1920), 62 D. L. R. 324 | 
20 Hach. C. R. 236.--CAN. 

(p. 625) ii, ———-— — — --—.]} —- 
Ticid : the Crown was liable in damages 
under Public Utilities Act, 8s. 31, lor 
anaccident caused by a fallen telephone 
wire lying on the public highway, being 
part of a system of wires erected & 
maintained by the provincial Depart- 
ment. of Railways & Telephones.— 
ZORNFS vo. R., HAMILTON t. K., (1922) 
ANE W. RR. 1179; 67 D. L. R. 733.— 


PART IX. SECT. 6, SUB-SECT. 2. 

304 ii, ——-.]— R. vv. PERREAULT 
(1922), 66 D. L. RR. 671; 21 Exch. 
C, Kh. 355.—CAN. 


PART IX. SECT. 6, SUB-SECT. 6. 


337 vi. ./—Estoppe] cannot be 
invoked against the Crown.—Rh. ¢. 
eee (1921), 21 Exch. C. Kt. 150.— 





339 ibi. .--A subject has no 
right to set off in an action brought by 
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344. Add. Annotations :—Consd. Rc Letters Patent 
No. 189,207, Ite Carbonit Akt., [1924] 2 Ch. 53. 
Refd. Swift 7. Board of Trade, [1926] 2 K. B. 


the Crown.—R. (MINIRTER OF AGRI- 
CULTURE FOR  SASKATCIIRWAN) — &. 
BOURKE, [1925] 3). L. 2. 5373 [1925] 
aan W. 1t. 397; 19 Sash. L. R. 483.— 


oi. ——- .J—A counterclaim cannot 
be pleaded against the Crown as of 
right.—A.-G. FOR ONTARIO ©. RUSSELL 
(1921), 64D. L. RR. 569; 49 O. L. R. 
103.—CAN. 


o ii. .J—A subject has no right. 
to counterclaim um an action brought 
by the Crown.—R. (MINISTER OF 
AGRICULTURE FOR SASKATCHEWAN) ¥. 
Bourse, (1925] 3 DD L. RR. 537 
[1925] 2 W W. §. 397; 19 Sask. L. BR. 
483.--CAN. 


sb. Whether action brought in right 
name.}—-In an action concerning trans- 
actions under Soldicrs Settlement Act. 
defts. contended that the action should 
have been brought in the namo of the 
Soldiers Settlement Board & not in that 
of the Crown :—Held; action Diopers 
instituted in that of the Crown.—R. v. 
SAYWARN TRADING & RANCHING Oo., 
Lrp., (19241 Exch, C. R. 15.—CAN. 





PART IX. SECT. 6, SUB-SECT. 7.—A. 


sc. C’roun Costs Act, R. S. B. C., 
1911 (c. 61)}— Effect of.}—Held: not 
to apply to the Crown in right of 
Dominion, the statute not making it 
clear in express terms or by necessary 
intendinent that the reference is to the 
Crown other than in right of the pro- 
vince only.—MONTRRAL TRUST Co. v. 
R. (1924) 1 DL. R. 1030; 1 W. W. RR. 
657; 33 B.C. R. 280.— CAN. 


387. 


Add. Annotation :—Refd. Re Letters Patent 
No. 189,207, Re Carbonit Akt., [1924] 2 Ch. 538. 


Add. Annotation :—Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Oh. 53. 


Add. Annotation :—Mentd. Umra v. R. (1924), 
41 T. L. BR. 86. 

l -——— In proceedings under Patents & 
Designs Acts. |—Appcts. applied by originating 
summons under Patents Designs Act, 
1907 (c. 29), s. 29, as amended by Patents & 
Designs Act, 1919 (c. 80), s. 8, for an inquiry 
as to the remuneration proper to be paid to 
them for the user by a Govt. department of 
the patented invention of which they were 
the registered owners. In the course of the 
proceedings, prelimi to hearing of the 
motion, orders were made in which the litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to the o 
rule as to costs, & on two occasions orders 
were made requiring appcts. to give security 
for costs. After the hearing had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt. 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt. to 
make use of it thereafter without payment. 
On the question how the costs ought to be 
borne :—Held: (1) under that part of 
Patents & Designs Act, 1919, which autho- 
rised proceedings against a Govt. department, 
there was no express mention of costs, & the 
authority to deal with them was derived from 
the general jurisdiction of the ct., & the ct. 
had, therefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing; (2) having regard to the orders 
that had been made before the hearing of the 
motion, & particularly to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that each of 


Vol. 


XI.—OConstitutional Law. Cases 345—301 


ct should be treated as ordinary litigants 
ed liability for costs.—Re Lurrrers 

Pa ATENT No. 189,207, Re CARBONIT ART., 

ea) 538; 93 L. J. Oh. 809; 181 L. T. 

89; 40 T. R. 421; 68 Sol. Jo. 476; 41 

R. P. 0. B08; ‘oF A. 

notation '—~As de A Consd. Swift v. Board of Trade 


A926} 2K. B. 
—— ae gencrally, PATENTS. 
848b. ——— ——- As to Mare of patent—Action 


363. 


367. 


368. 


378. 


against Air Council.|—Held: there was no 
reason for departing from the ordinary rule 
that the Crown neither paid nor received 
oe -~ROWLAND v. AIR COUNCIL, [1923] 
W.N. 72. 


Add. Annotations :—Mentd. A.-G. v. Swan, 
[1922] 1 K. B. 682; Gibson v. Reach (1923), 
40 T. L. R. 73. 


Add. Annotation :-——Apld. Pathe of France v. 
Harris, Same v. Mansbridge (1926), 42 
T. L. BR. 760. 


Add. Annotation :—Refd. Re Letters Patent 
No. 139,207, Ie Carbonit Akt., [1924] 2 Ch. 53. 


Add. Annotation :—Aas to (1) Apld. Sterling 
Truat v. 1. RR. Comrs., I. R. Comrs. v. Sterling 


Trust (1925), 12 Tax Cas. 868. 


373a. -—— Arbitration to assess compensation for 


376. 


382. 


requisitioned goods.]—In assessing the com- 
eens to be paid for bacon requisitioned 
the Food Controller under Defence of the 
Teale Regulations :—IHeld : the arbitrator 
had no power to order the Crown to pay the 
costs of the reference & award.--Swirr & Co. 
v. BOARD OF TRADK, [1926] 2 K. B. 18313 95 
L. J. K.. 8384; 185 LL. T. 391; 427. L. 12. 
461, C. A. 
Add. Annotation :—Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 


53. 

Add. Annotation :—Refd. KR. v. Provisional 
Government (Gencral of the Forces) (1922), 
67 Sol. Jo. 125. 


Part Xll—The Crown in Foreign Relations. 


Add. Annotations :—As to (1) Folld. White, 
Child & Beney v. Simmons, White, Child 
& Bency v. Eagle, Star & British Dominions 
Insce. (1922), 127 L. T. 571. Refd. Duff 
AGE ee Co. v. Kelantan Government, 
[1924] A. C. 797; Russian Commercial & 
Industrial Bank v. ha daar D’ Escompte 
de Mulhouse (1924), 93 J. K. B. 1098. 
As to (2) Apld. The Jupiter (1924), 93 L. J. P. 
156. Generally, Refd. Musmann v. Engelke 
(1927), 43 T. L. R. 685. Mentd. The Jupiter 
(No. 3) (1927), 187 L. T. 333. 


387a. Declaration by representative of foreign 


ors IX. SECT. 6, SUB-SECT. 1, —cC. 
eve sel ga die R. 


Crown, thou 


Sovereign as to ownership of property—-How 
far conclusive.]-——A. declaration by the a 


—— On appeal. ey Crown ho 
aes B.C., . costa of an 
be oe Ca oeeaat the 


though costs in the lower ct. 


888. 


391. 


act, 1921 (e. 15). 1A local assistant to 
fire marshal in carrying out the 
duties imposed on him by the above 
Act is an “ officer, servant or agent of 
& acting for the Crown ”’ within ae 
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sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ct. is concerned. THE JUPITER (No. 3), 


[1927] P. 250; 137 L. T. 338; 43 T. L. R. 
T41, 0. A, 

Citations :—For ‘‘ Coop. Pr. Cas. 501; 9 
l.. J. O. S. Ch. 215; 47 H.R. 619, L. C.,” 


read ‘‘ Coop. Pr. Cas. 501; 47 Ek. R. 619; 
sub nom. THOMPSON v. BARCLAY, 9 1. J. O. S. 
Ch. 215, L. ©.3 previous proceedings (1828), 
6L. J. O. S. Ch. 93.” 


Add. Annotations :—Refd. The 


HOWARD, eerie D.L RR 564; [1924] 
3 W. W. RR. 404; 34 B.C. Re 449.— 
CAN. 


t iii. 
je administrator of intestate’s estate.) 


Tervaete, 


In procecdings by creditor— 





May by direction of the ct.—HR. v, Costs Act, R.S.B.C., 1911 (c. 61), & = 

Bae Ieee Te Se eRe dIs 38 conte ofan appenl to the county’ oh grid; neither the Crown nos, the 

Cane ris Cee Leen may be given against @ local assistant = 4’ G) or PRINCK EDWARD ISLAND, 
t it. —— —— Under Fire Marshal the fro marshal. WATAON ® [199614 D. L. BR. 1106.-~CAN. 


Cases 391—496. 


892. 


394. 


396. 
401. 


408. 
409. 


411. 


412a. 


413. 


418a. 


[1922] P. 259; Musmann vr. 
96 UJ. K. B. 824 

Add. Annotation :—As to 
Tervacte, [1922] P. 259. 


Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. (. 797. Refd. The Tervaete, [1922] 
P. 259; Fe Bjornstad & Ouse Shipping Co., 
[1924] 2 K. BB. 673; Compania Mercantile 
Argentina v. United States Shipping Board 


Engelke (1927). 


(2) Refd. The 


———— i rn 








ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


tected by diplomatic privilege. He was a 
‘“ consular secretary ”? formerly working at 
the German Consulate, but he had been trans- 
ferred to the German Embassy. The A.-G. 
upon the instructions of the Foreign Office 
appeared & informed the ct. that deft. was 
recognised by the Foreign Office as being on 
a list comprising the suite of the German 
Ambassador. Plitf. disputed the claim of 
privilege, & obtained an order for the cross- 


¢ : : : examination of deft.: Jfeld: as a consul 

oy ann ae = een Sree & a consular official are not within the 
(1027 ? )337 1 TP S3ee, * Mentd ‘the Mo "a1 my diplomatic privilege of inmnnunity from 
O22] P ‘190 : aut Se) gee v993; process, & the Foreign Office Diplomatic List 
p 29) ea Re Ava row, [ ] was not conclusive upon the point, the 
Grae question was one ultimately of fact, & the 
Add. eee : Refd. Musmann r exact facts ought to be ascertained by cross- 
Wingelhe (1927). 96 1. 3. BK. 13. 82 f. e\amination, to which deft. was bound to 
Add. Annotation :—Apld. The ‘Tervacte, submit. MtsMANN tr. ENGELKE (1927), 96 
[1922] DP. 259. ! L.J.K.B. S245 131. 1. R685 571 Sol. Jo. 
Add. Annotation :—Refd. Fenton oe og), (A. 
Assocn. v. Krassin (1921), 38 T. 1. R. 259 421a. — - Liability to be cross-examined to 
Add. lywolation: Consd. Musmann v, ascertain status. —MUSMANN +. ENGELKE. 
Engelke (1927), 96 1. 0. 1K. B. S824. | NAMB He 
Add. Annotation: — Reid. Musmann | g95. add. Annotution: ‘Reta. Musmann—¢. 
BU ee eal Uetle Re Tee ! Engelke (1927). 96 L. J. KB. 82 

Chief of mail department—Within privilege.] - 
—Held: the rule as to immunity from civil 489. ee fe tivsofation : ie hae R eee ie 
procecdings, on the ground of diplomatic mngethe (1927), 96 Td. KR. BB. Sot. 
privilege, extended to a domiciled subject , 435. tdd. Annotation: As a (2) Refd. Musmann 
of the United States who was the chief of | me Engelke (1927). 96 1. 0. IN. B. S22. 
the mail department of the United States | 447, Add. Annotation :-  Refd. Musmann — tv. 
Iimbassy in London.—ASSURANTIE CoM- Kngelke (1927), 96 lL. J. K. Bo S24. 
PAGNIK EXCELSIOR v. Smiru (1923), 40 | ee ‘118 
PT. 2. 105, G. A. | 447a. — —.j|—MUsMANN ct. ENGELKE, No. a, 
Add. Annotation: As to (2) Refd. Musmann ante, 
ee Engelke (1927). 96 LL. J. IN. Be st. 465. Add. Annotations : — Refd. Musmann v. 
Evidence Foreign Office Diplomatic List., Eneclhe (1927), 96 LL. J. 1 _ wb. S21. Mentd. 
In an action for arrears of rent due under a | Dull Development Co. v. Kelantan Govern- 
lease deft. entered a conditional appearance ment, [1923] 1 Ch. 385. 
under protest, A pleaded that bemg oan | 474. Add. Annotation :—Mentd. Kramer v. A.-G., 


Official of the German Embassy he was pro- 


[1923] A. OC. 528. 


Part Xlll—The Crown in relation to War. and Peace. 


477. 


483. 


487a. 


487 
by sor 
QOTH 
11923) 

487 
enemy 


Add. Annotation :—Generally, Refd. Nether- 
lands-American Steam Navigation Co. v. 
Procurator-General (1925), 42 T. L. R. 81. 
Add. Annotation :-- Gencrally, Mentd. Ruffy- 
Arnell, ete. Co. v. R., [1922] 1 K. B. 599. 


-|—By a policy of insurance 
effected on Nov. 2, 1918, during the liuropean 
War, deft. agreed to pay to pltf. a certain 
sum ‘in the event of peace between Great 
Britain & Germany not being concluded on 
or before June 30, 1919." On June 28, 
1919, these Powers signed vu treaty of peace, 
but they did not exchange & deposit ratifica- 
tions of the treaty until Jan. 1920. In an 
action brought by pltf. against deft. upon the 
policy in Aug. 1919 :—Held: peace had not 


PART XIII. SECT. 2. 


i. Treaty of uphill 
eretgn authority necessary. |\—RKe 
BATPALION, WINNIPKG RIFLES, 
1 W. W. R. 37. —CAN., 


il. Belween Great Britain &: 
countrics—Date of  signing— 








» Duncan (1021), 65 





PART XIII. SECT. 
sf. Order in Council 





Held 
344 


Annotation :—Folld. Lloyd v. 
397. 


487b. 


496. 


Effect on option to a a J—Pirry 
[1921] 2 W. W. R. 879.—CAN. 


8, SUB-SECT. 1. 


Measures Act, 1914, 8s. 6—Validity.)— 
the omission of an averment 


been concluded between these Powers on 
or before June 30, 1919, within the policy, 
& pitf. was therefore entitled to succeed in 
the action.—Korzias v. TyserR, [1920] 2 
K. B. 69; 89 L. J. K. B. 529; 122 L. T. 795 ; 
36 T. I. R. 194; 15 Asp. M. im C. 16. 

Bowring (1920), 36 T. L. FR. 








-|—F¥or the purpose of a contract 
to pay a sum of money “if peace is not 
declared’? by a certain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace— 
Lioyp v. BowrRInGa (1920), 36 T. L. R. 397. 


Add. Annotation :—Refd. Cayzer, Irvine vr. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


that the Governor in Council deemed 
an Order advisable for the welfare of 
Canada by reason of the existence of 
real or apprehended war, did not render 
the Order in Council invalid.— PUGSLEY 
pasate (1922), 50 N. B. R. 414.— 





R. 761; 


under War 


499a. 


pensalion—Possesnon tuken for pur- 
posea of defence. }—Rh. v. BROWN (1 $20), 
36 a L. R. 312; 20 Exch. C. R. 30. 


499 ii. —— 


498. Add. Annotation:—Refd. Commercial & Estates 


Co. of Egypt v. Board of Trade, [1925] 1 
K. B. 271. 


499. Add. Annotations :—As to (1) Refd. Federated 


Coal & Shipping Co. v. R., [1922] 2 K. B. 42. 
As io (4) Refd. A. & B. Taxis v. Secretary of 
State for Air, [1922] 2 K. B. 328; Matthey 
v. Curling, [1922] 2 A. C. 180; Re Colnbrook 
Chemical & Explosives Co., A.-G. v. The 
Co., [1923] 2 Ch. 289 ; Commercial & Estates 
Co. of Egy pt v. Board of Trade, [1925] 1K. B. 
271: Rowland & Mackenaie-Kennedy rv. wAw 
Council (1927), 96 L. 2. Ch. 470. Generally, 
Refd. Nctherlands-American Steam Naviga- 


tion Co. v. Procurator-General (1925), 42 
TT. 1. RR. 81s) France Fenwiek nr. Ro. [1927] 
1K. BK. fos. Mentd. Re Webb (Smithfield, 


London), [1922] 2 Ch. 869; Fort) Frances 
Pulp & Power Co. v. Manitoba Free Press 
Co., [1928] A. (. 695; Bristol Channel 
Steamers v. RR. (1924), 181 I. T. 608 ; Moffat 
Hydropathic Co. +. Secretary of State for 
War (1924), 40 T. lL. KR. 513. 

Under Indemnity Act, 1920 (c. 48)— 
** Direct loss or damage ’’—What is.]—Claim- 
ants carried on business as motor garage 
proprietors in Dublin, where they owned & 
occupied extensive premises peculiarly well 
suited to their purposes. These 
were taken by the Govt. under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course; they bought other premises, 
fitted them for use as a garage, & transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt. retired from 
possession of the original premises claimants 
sold the substitaited premises. They alleged 
that the difference between the amount 





premises 
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499b. 


| 505a. 


| 505b. : 
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v. SECRETARY OF STATE FoR AIR, [1922] 2 
K. B. 328; 91 L. J. K. B. 779;- 127 I. T. 
478; 38 T. L. R. 671; 66 Sol. Jo. 633, C. A. 


Duty of tribunal assessing com- 
pensation.]——Observations on the question of 
the extent of the duty of the War Com- 
pensation Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issues 
of fact & their findings on issues of law, in 
view of there being, under sect. 2 (1) of the 
Act, no right of appeal except on a point of 
Jaw.—MoFFAT ILYDROPATHIC Co., LUTp. v. 
SECRETARY OF STATE FOR WAR (1924), 40 
T. L. R. 548; 68 Sol. Jo. 535, H. Li. 


Certificate that taking necessary 
Mode of granting.| (1) Where land is being 
acquired compulsory for military purposes 
under the above Vet, the certificate that the 
faking of the land is necessary or expedient 
is duly vranted, although the person whose 
land is beim acquired has not been heard s 
for the granting of such a certificate i nota 

‘qudicial, buf a merely administrative act. 

2) It iw net a condition precedent to the 
summoning of a qury under sect. 19 of the 
above Net to assess the compensation payable 
to the owner of the land, that the Secretary 
of State tor War shall have been put into 
possession of the land under the seet.s but 
even if it was, that condition precedent would 
have no application to the assessment. of 
compensation insuch a case under Vequisition 
of Land (Assessment of Compensation) Vet, 
1919 (e257). Therron vo. ALG... [1927] 1 Ch. 
273; YO J. Ch. 2855 137 LL. PR. 203 18 
MW. o. Ro. 1663 71) Sol. Jo. 159. 

Conditions precedent to assessment of 

compensation Whether Crown in possession. | 

Hhurron ev. A.-G.. No. 5050, corte. 




















they had expended in acquiring the substi- 612. Add. Annotations eR! fo (2) meld: eeeraved 
tuted premises & fitting them for use as a Coal & Shipping Co. v. It., [1922] eee Bb. 
garage on the one hand, & the sum thev 42 5 Rowland v, Air Council (1923), 30 
received on the sale of the substituted D. I. Tt, 228. ; SRA mere: ene 
premises on the other hand amounted to wiek ¢. Tt, (W027) 1 BK. BL 158. 
£3,429. They claimed this sum as an item 515a. Closing of public footpath over 
of ‘direct loss or damage incurred or land acquired.|——The ct. refused an applica- 
sustained by reason of interference with” tion by the Air Ministry under sect. 6 (3) 
their ‘‘ property or business’’ within sect. of the above Act, for leave to_close per- 
2 (1) (>) of the above Act :—Held: ‘‘ direct manently a public footpath over land which 
loss or damage ’’ may include consequential they had purchased under sect. 3 of the Act 
damage, & the item claimed could not be for an air depot.—SECRETARY OF STATE FOR 
entirely excluded as indirect loss, but the WAR v. MIDDLESEX COUNTY COUNCIL (1923), 
amount to which claimants might be entitled 39 'T. L. RR. 357; 21 LG. R. 291. 
in respect thereof must be assessed by the 521. .dd. Annotation: Generally, Refd. France 
War Compensation Ct.—A. & B. Taxis, Lrp. Fenwick «. R.. {P9927 ] 1 WK. OBB. fos. 
PART XIII, SECT. 3, SUB-SECT. 3.—A. withdrawn. The proprietors having  CGovt., & the Minster of Marine & 
499 i. Whether owner entitled to com- claimed compensation for loss of — Visheries, acting thereunder, had no 


fell to 





-J—Held: aportionof 


profits during the three years :—J/eld ; 
the loss of profits was due, not to the 
war, but to the requisition & the fire, 
& the basis upon which compensation 
be assessed was 
obtainable for whisky during the three 


power to vary sume by adding to or 


derogating therefrom.—lJie GASTON, 
WILLIAMS & WIUMORE & GASTON, 
WILLIAMK & WIGMORK STEAMSILID 


the prices Corpn. v. R. (1922), 66 D. L. RK. 242; 


21 Exch. C. ik. 370.— CAN. 


a building occupied by the Govt. as a 
recruiting station was not. a ‘** public 
work ”? within Exch. Ct. Act, s. 20<c). 
~--WOLFE Co. v. R., Powrrs v. RK. 
(1921), 63 D. L. R. 647; 63 S. Cc. h. 
141.—CAN. 


499a i. Under Indemnity Act, 
1920 (c. 48)—Basis of assessment.j— 
A distillery requisitioned during the 
war, owing to a fire while it warn in the 
Govt.’s Reseaion, could not be used 
for distilling for nearly three years 
after Jan. 19, 1919, at which date 
the prohibition against distilling was 





years, taken in conjunction with the 
other circumstances actually cxist- 
ing during that period.— MACKENZIE 
BROTHERS v. THE ADMIRALTY, [1925] 
S. C. (H. L.) 32.—SCOT. ry 


PART XIII. SECT. 3, SUB-SECT. 7. 


sm. Ftequisition under Order in 
Council—- Powers of Dominion Covern- 
ment.J—In virtue of Order in Council 
fated Nov. 24, 1916, passed under 
War Measures Act, 1914 :—J/eld > the 
Dominion Govt. was empowered to 
requisition ships in its own name & as 
principal & not as agentforthe British 
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5251. Cumnensation for requisitioned 
ship—To what amount claimant entitled 
—Comparison with rate an United 
States better quide than Lenglish rate. \-—- 
Re GASTON, WILLIAMS & Wiamorn & 
GASTON, WILLIAMS & WIGMORE STEAM- 
sity CoRpPN. v. KR. (1922), 66 D. L. FR. 
942: 21 Exch. C. bt. 370.—CAN. 

525 ii. ——- ——-.]}-—-LEMAY v. R. 
(1922), 68 D. L. RR. 489; 21 Kxch. Cc. R. 
364.- -CAN. 

525 iii. — Who entitled—Charterer 
or owner. }—Whereas the right of action 
aguinst the Crown is at common law 
inthe owner & not in the charterer :— 





Cases 526—526d. =. 
526. Add. Citation :—15 Asp. M. L. C. 205. 


526b. Se Mae ee 


Add. Annotation :—As to (3) Distd. A.-G. 
A Royal Mail Steam Packet Co., [1922] 2 
. C. 279. 


526a. Power to impose payment for Hcence to sell 


ship to forelgner—Recovery of money paid— 
Indemnity Act, 1920 (c. 48), s. 1 (1).]—The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Kegulations, imposed upon 
suppliants as a condition of granting them 
a licence to sell a steamship to a foreigner 
the payment to him by suppliants of £30,800. 
By their petition of right suppliants alleged 
that the Shipping Controller had no lawful 
authority to impose a condition or to exact 
the payment, which suppliants had paid 
under protest, & that the Shipping Controller 
thereby became liable to repay the money 
to suppliants as money had & received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Crown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
Controller was barred by the above sub-sect., 
& HW bascd on an alleged breach of contract, 
the procecdings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 
weht would not lie against the Crown for 
tort, for the King could do no wrong. Sup- 
Pliants contended that they were entitled 
to waive the tort & to sue for money had & 
received by the Shipping Controller & now in 
the hands of the Crown, & that their claim 
60 grounded was not a procecding for or in 
tespect or on account of any act of the 
Supping Controller, & theretore was not 
within the terms of the Act :—Held: the 
allegation that suppliants’ money had been 
extorted from them by the wrongful act of 
the Shipping Controller was an _ essential 
part) of suppliants’ case, from which the 
claim for money had & received arose; & 
as puch act was one to which the above 
sub-sect. applicd, the petition of right was 
barred by that sub-sect.—BRISTOL CHANNEL 
STEAMERS, Trp. v. R. (1924), 181 L. T. 608 ; 
40 T. 1. R. 6503 68 Sol. Jo. 771. 


.|—The Shipping Controller, 
purporting to act under the authority of 
Defence of the Realm Regulations, required as 
a condition of a licence to suppliants to sell 
one of their ships to a foreign firm that they 
bBhouJd pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of right to recover back the moncy so paid :— 
ficid: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment; (2) the petition of right was 
barred by the above sub-sect.; it was not 
open to suppliants, by waiving the tort of 
the illegal exaction & suing for money had 
& received, to bring the case within par. (b) 
of the proviso to the sub-sect., for the case 
fell within tho exception to the proviso 
as being one in which a claim for compensa- 





Annotati 


(iv 


Steamers vw. R. (1924), 131 L. T. 608 
Chilton (1927), 96 LL. J. 


526d. ——- ——— 


ENGLISH AND Dicrest EMPIRE SUPPLEMENT. 


tion could have been brought under sect. 
2 (1) (0); (8) (BANKES & Saraant, L.JJ.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
himited to express contracts, & do not 
include the fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort.— BROCKLE- 
BANK, Lrp. v. R., [1925] 1 K. B. 52; 94 
L. J. K. B. 26; 1382 L. T. 166; 40 T. L. R. 
869; 69 Sol. Jo. 105; 16 Asp. M. L. C. 415, 
C. A.3; revsg., [1924] 1 K. B. 647. 

:—Aas to (2) Folld. Marshal Shipping Co. v. R 


L. Kt. 285. Generally, Retd. Bristol Channel 


ions 
25), 41 T. 
+ Hardie & Lane r. 


K. B. 1010. 


—_— — ——.]—Suppliants were re- 
quired in 1919 by the Shipping Controller 
to pay £20,000 to the Exchequer as 4 
condition of his giving them permission to 
sell a steamship to a foreigner, & they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand was 
unlawful :—Held: as the demand was 
made in the bona fide belief that the Shipping 

Yontroller was entitled to make it & as he 
was purporting to act in the execution of his 
duty the Crown was protected by the above 
sub-sect.— MArsuHAL SHIPPING Co. (IN 
ee v. R. (1925), 41 T. L. R. 
285. ' 





Transfer of llabilities incurred 
by Shipping Controller to Board of Trade— 
Whether action maintainable against Board 
of Trade.|—(1) Pitfs. in 1922 brought an 
action against the Board of Trade for money 
had & reccived. The money which it was 
sourht to recover was alleged to have been 
wrongfully extorted from pltis. in 1919 
by the Shipping Controller under colour of 
his office, & it was alleged that, on pltfs. 
clecting to waive the tort, he would have 
been personally liable to refund the moncy 
as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease to exist, & that 
“All... liabilities . .. incurred by the 
Shipping Controller . . . shall be transferred 
to the Board of Trade.’’ The ‘“ Board of 
Trade’ is the name given by statute to an 
unincorporated committee of the Privy 
Council. On an application to strike out the 
writ on the ground that the Board of Trade, 
as a department of the Crown, could not be 
sued :—Held: the intention of the Order 
was to transfer to the Board of Trade as a 
Govt. department the eee liabilities, 
if any such there were, of the Shipping Con- 
troller for any wrongful acts committed by 
him in his office, & the Board was liable to 
be sued in respect of those acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt. department, service of the writ 
inust, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent mnembers of the Board 
personally. 


Held: the truo intent, meaning & 
spirit of War Measures Act, 1914, 8. 7, 
is to imaintain & preserve to the 
subject any rights possessed by him 


at common law, & which he proyioue y | addition to those which he otherwise 
had notwithstanding that Act; ' enjoyed.— WARNER QUINLAN ASPHALT 
that sect. does not confer upon him Co. v. R., (1923] Exch. C. R. 195.— 
any new rights to compensation in CAN. 
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Anmntations as to ( 
R., (1924) 2 
(1924) 1 K. : 
Steamers v. R, arrecrtae 


5380. 


531. 


(3) Where an official of a Govt. department 
wrongfully extorts a sum of money from a 
subject for the use of the Crown & the 
injured party waives the tort :-—Qu. ;: whether 
he can sue the official personally as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown.— 
MARSHAL SHIPPING Co. v. BOARD OF TRADE, 
[1923] 2 K. B. 343; 92 L. J. K. B. 901; 129 
J.. T. 644; 39 T. 1. BR. 415; ; 67 Sol. Jo. 639 ; 
16 Asp _M. L. GC. 210, ©. A. 

Refd. G. 8.& W. Ry. of Ireland r. 
Asto 53) Refd. Brocklebank v. R., 
wopecradus Refd. Bristol Channel 

Actions against, ereceeey of State 
generally, see AGENCY, Vol. I., pp. 654, 655 ; 
PUBLIC AUTHORITIES. 

Add. Annotations :—-As to (1) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. Generally, Refd. 
Newcastle Breweries v. 1. R. Comrs. (1927), 
137 L. T. 426. 

Add. Annotations :—As to (5) Refd. Swift ». 
Board of Trade (1924), 93 L. J. K. B. 529. 
Generally, Refd. Commercial & Kstates Co. of 
Kgypt v. Board of Trade, [1925] 1 KK. B. 271 


1) 
-— B. "430. 


Vol. XI.—-Constitutional Law. 


Cases 528d—829. 


Board of Trade avowedly under Defence of 
the Realm Regulations, 2B & 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act, 1920 (c. 48), s. 2 (2) (ili.) (@), 
on the ground that in the circumstances they 
would but for the Act have had a legal right 
to compensation : —Held : (1) the regulations 
did not. apply to a seizure of goods of a 
neutral brought into Kngland against his 
will; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of angary & was, therefore, 
made “in exercise of *' a “ prerogative right 
to Llis Majesty’ within s> 2 (1) (b) of the 
Act, & inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
“would have had apart from” the Act a 
valid claim for compensation by petition of 
right, «&, the Crown admitting that such a 
Claim constituted “a legal right to com- 
pensation,”? compensation was to be ares 
according to the principle laid down ins, 2 (2) 
(iii.) (@) of the Act. COMMERCIAL & aoe ve 


‘ Co. OF Haypr yp. BOARD OF TRADE, [1925] 1 

Mentd. Fort Frances Pulp & Power Co. vt. SS : eee. . 
Manitoba Tree Press Co., [1923] A.C. 695. a 2IA > Qi L. J. K. B. 50 D4 132, L. T. 516, 

534. Add. Annotation :—Consd. Commercial & Annotation : ~.f¢ to (2) Consd. Ne (hetlands-Ameorican aleu 
Hstates ea ae ah tv. Board of Trade, NavigationCo.: Proourator-General (1921), 42'T. La. BR. 8h. 

534. LIN Ot Dismal: A. Britist hi 535a. Right to compensation—Unde anit 
Se ee. eee Pe PEP Act, 1920 (c. 48)— Exercise of right of angary. | 


634. 
653. 
655. 
661. 


lying in a neutral port & laden with a cargo 
of timber belonging to neutrals of another 
country was requisitioned during the war 
by the British Govt. & brought home with 
her cargo to England without the consent «A 
against the protest of the cargo owners. The 
timber was then requisitioned by the Con- 
troller ot Timber Supplies on behalf of the 


539. 


-COMMERCIAL & Lesrvres Co. or Hayper v. 


BOARD OF TRADE, No. 534a, ante. 


Add. Annotations :—As to (1) Refd. RR. v. 
Cannon Row Volice Station Lispector, /ax p. 
Brady (1921), Of lL. J. K. BB. 98.) Generally, 
Reid. Seerctary of State for Tlome Aflairs 
vv. O'Brien, [1923] A. C. 603. 


Part XIV.—The Crown as the Fountein of Honour. 


563. Add. Annotation :—Consd. Rhondda’s Claim, [1922] 2 A. C. 339 


Part XIX.—Royal Grants. 


Add. Annotation :—Mentd. 
[1922] 2 Ch. 698. 

Add. Annotation :— Mentd. 
[1926] P. 185. 

Add. Annotation :—Generally, Mentd. Harper 
v. Hedges, [1923] 2 K. B. 314. 

Add. Annotation :—Refd. Layzell v. Thomp- 


fe Holliday, 


The Fagernes, 


690. 


706. 


754. 


786. 


‘Add. Annotation :—Mentd. Iarper v. Hedges, 
[1923] 2 K. B. 314. 


Add. Annotation :—Refd. Hodgson v. Mc- 
Creagh (1923), 93 Ta. J. Ch. 339. 


son (1927), 137 L. T. 106. 
680. 
[1922] 2 A. C. 329. 


PART XIX. SECT. 2, SUB-SECT. 3.—A. 
q. Add ‘‘ revad. on other grounds, 9 
Gr. 224.” 
ara XIX. SECT. 2, SUB-SECT. 3.—C. 
- Add “reved. on other grounds, 
19" A. R. 329.° 
PART XIX. SECT. 8, SUB-SECT. 2. 


Ts tas ah aoa /‘revsd. on other grounds, 


Add. Annotation :—Mentd. Rhondda’s Claim, 


662 ii. Add ° es * reved. onothes ground-, 
19 A. lt. $29. 


PART XIX. SECT. 3, SUB-SECT. 3.—A. 


r i. -}--A Crown grant of Jand, 
as to part of the fand granted, used the 





words ant, Convey & assure,” & 
as to other land granted, ‘‘ grant, 
release & quit claim ’’:—AHeld: both 


conveyed the fee simple, & the grantee 
could convey the fee simple sub- 
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son (1927), 
829. Add. Annotations :—-Mentd. The 


137 |. 


Add. Annotation: Generally, Refd. Layzell 
». Thompson (1927), 137 1. T. 106, 
Add. Annotation: Refd. Layzell v. Phomp- 


T. 106. 


Koursk, 


Ject to conditions & reservations in 
the grant.—NORTHIRN TRUESL CO. v. 
TURNER, [1923] 2 D.].. R. 1176.—-CAN. 


PART XIX. SECT. 3, SUB-SECT. 3.—E. 


li. - -—- »~F—The reservation in 
a Crown giant of the mines & minerals 
‘with full power to work the same & 
for this purpose to enter upon & use 
or occupy the Jands or so much thereof 





Cases 829—857. ENGiLIsn AND EMPIRE JDicEest SUPPLEMENT. 


{1924} P. 140; Performing Right Soc. v. 1 K. B. 762; Falcon v. Famous Players Film 
Mitchell & Booker (Palais de Danse), [1924] Co. (1925), 42 T. L. R. 91. 


Part XXl.——Hereditary and Private Revenues of the Crown. 


857. Add. Annotations :—As to (4) Refd. Re Patent No 139,207, Re Carbonit Akt., [1924] 
Letters Patent No. 139,207, Rte Carbonit Akt., 2 Ch. 53. Generally, Mentd. Campbell v. Pol- 
[1924] 2 Ch. 58. Ae to (5) Refd. Re Letters | lak, [1927] A. C. 732. 


ee 


& to such an cxtent as may be necer- muincs & minerals.”—FuULLIFTR v. GAR- | Settlement Act, 1919—Fatlure of soldier 
sary for the ¢ffcetual working of the ied (1920), 61 8. C. R. 450; 568 | to perform agreement—Crown not en- 


Baird ininerals ” Ifcld: this confcrs L. Rh. 642.—CAN. titled to warrant of nosscsmon.}—A.-G. 
mrcatcr powers than 18 impHed in a TOR CANADA tv. PUGH, [1924] Exch. 
bar roservation im an agreement for PART XX. SECT. 6. C. R. 62 — CAN, 

the sale of the land so granted of ‘f uJ sp. Sal of land under Soldiers 
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17. 
48. 


52. 
129. 
150. 
160. 
163. 


Vol. XIl.-—Cases 3—192. 


CONTRACT. 


Part |—Definitions and Classification. 


Add. Annotation :—Refd. Ruse & Frank Co. 
v. Crompton, {1923] 2 K. B. 261. 


For the existing paragraph substitute the 
following paragraph :— 


Legal effect expressly excluded. 
By successive arrangements made_ before 
1913 between an American firm & an English 
co. the American firm were constituted sole 
agents for the sale in the United States & 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 
part of these tissues was manufactured for 
this English co. by another English co. By 
an arrangement made between the American 
firm & both English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which were then for one year only, 
should be continued on the same lines for 
three years & so on for further periods of 
three years, subject to six months’ notice. 
This document, after setting out the under- 
standing between the parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows: ‘‘ This arrange- 
ment is not entered into, nor is this memo- 
randum written, as a formal or legal agree- 
ment, & shall not be subject to legal juris- 
diction in the law cts. citler of the United 


5; 


States or England, but it is only a definite 
expression & record of the purpose & inten- 
tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence—based on past 
business with each other—that it will be 
carried through by each of the three parties 
with mutual loyalty & friendly co-operation. 
This is hereinafter referred to as the ‘ honour- 
able pledge ’ clause.’””) Disputes having arisen 
between the parties, the English cos. deter- 
mined this arrangement without notice. 
Before the relations between the parties were 


broken off the American firm had given & the 
first-mentioned English co. had accepted 


certain orders for goods. In an action by 
the American firm for breach of contract & 
for non-delivery of goods: - Held: (1) the 
arrangement of 1913 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1018 all previous agreements were deter- 
mined by mutual consent; (5) the orders 
given & accepted constituted enforceable 


contracts of sale.——-Rosm & FRANK Co. »v. 
CROMPTON (J. KR.) & Brorikrs, Lirn., [1925] 
A. C. 445; 94 1. J. KK. OB. 120 ; 132 1 
6141; 380 Com. Cas. 163, H. 1. 

Add. Annotations :—Refd. hie Wait, |1927| | 
Ch. 606. Mentd. Pertorming Right Soc. v. 


onde Theatre of Varicties, [1924] A. C. 1. 


Part Il_—-Parties to Contract. 


Add. Annotation : —Refd. Johnson v. Stephens 
& Carter & Golding, [1923] 2 K. B. 857. 


| 


Add. Annotations :—As to (1) Refd. Clarkson | 


Davies, [1923] A. C. 100; Duffner v. 
Bowyer (1924), 40 T. L. 2. 700; Re Penning- 
ton & Owen, [1925] Ch. 825. As to (2) Refd. 
Firm of ht. M. K. K. M. v. Firm of M. lt. M. 
V. L., [1926] A. C. 761. Generally, Mentd. 
The Koursk, [1924] P. 140; Re Pennington 
& Owen (1925), 95 L. J. Ch. 93; Bennett v. 
Whitehead, [1926] 2 K. B. 3803 Pirie v. 
Johnson (1928), 70 Sol. Jo. 1023: Hlardice & 
Lane v. Chiltern (1927), 96 J. J. K. B. 773. 
rie Annotation: Refd. Albemarle Supply 

Co. v. Ilind (1927), 438 T. LL. R. 652. 
After this case add ‘‘ See, also, No. 36, ante.’’ 
Add. Annotation: — Consd. Johnson ov. 
rep eee & Carter & Golding, [1923] 2 K. B. 
Add. Annotation :—Mentd. Hardie & Lane t. 
Chiltern (1027), 96 L. J. K. B. 778. 

After this case add ‘‘ Effect of judg- 
ment against one. |— See ESTOPPEL. Vol. XX1I.. 
pp. 218-221.” 





163a. Action brought against all—Successful de- 


PART II. SECT. 2, SUB-SECT. 2.— E. 


180 iii. —— Jriscluimer by one. )J—lf 
&® contract purports to be made with 


fence by one—Unsuccessful defences by 


165. 


192. 


two covenanters jointly, the disclaimer 
of one of them, to which the cos enanto! 
is not also a party, does not convert it 
into a contract with the other & entitle 
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others.| —In an action for breach of contract 
brought against A., B.A C. as joint) con- 
tractors, A. set up the defence that pitt. had 
not performed his part of the contract. Bo & 
C. set up other defences which fared. Phe 
judge decided that A. having established an 
effective defence, the action failed as against 
him, but succeeded against B.A Cl: Meld: 
BoA C. though they had not pleaded it, were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action, 
& the action tavled altogether. 

Where the et. has before it a faet common 
to the whole contract & not involving 
statutory legality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether he has pleaded it) or not. 
There can only be one gudgment against jount 
contractors, except upon a matter peculiar 
to one of the contractors. — Prrus e. RICHAaRnp- 
SON, [192Z7) 1 K. B. 1t8; 961. J. WK. Be 125 
136 L. T. 10435 70 Sol. her 10285, C. A. 


Add. Annotation :—Consd. United Dairics v. 
Publis Trustee, [1923] 1 K. B. 469. 


Add. Annotation: Retfd. 
Chiltern (1927), 96 LL. J. 


Hlardie A Lane ev. 
KK. 13. 773 


him to sue alone, even though the 
jomt covenantor who has disclaimed 


Wan dnfant. BRANNAN) eo GaRIENSILL, 
[1927] N. Z Le 2. 167. —N.Z. 


Cases 197 -- 418a. 


197. Add. Annotation :—Refd. 
{1925] 1 K. B. 650. 


209 Add. Annotation :—Consd. 


Key v. 


York Glass Co. 
v. Jubb (1925), 42 T. L. R. 1. 


ENGLISH AND Empire Digest SupPLEMENT. 
Bastin, 272. Add. Annotation :—Refd. Edwards v. Porter, 


McNeall v. Hawes, [1923] 2 K. B. 638. 


273. Add. Annotation: — Mentd. 
Smith, [1924] 2 K. B. 119. 


Cockburn »v. 


Part Ifl.—Formation of Contract. 


_ 278. Add. Annotation :—Mentd. Jones (Holloway) 
v. Woodhouse, [1923] 2 K. B. 117. 


297a. Offer & acceptance—Though in pursuance 
of unenforceable agreement.] -RosEt & FRANK 
Co. v. CROMPTON (J. 1.) & BRrorugrrs, Lrv., 


No. 4, ante. 


345. Add. Arnrnulalion :-- Mentd. Catton v. Ashwell 

& Nesbit (1027), 14 T. 1. R. 130. be 
396. Add. Annotations :-—Retd. Jones (Holloway) 

v. Woodhouse, [1923] 2 K. B. 117. 

Bradford v. Price (1923), 92 I. J. K. B. 871. 
‘* Orders to be acknowledged 
by return.’’ |}—Defts.’ departmental manayer 
-behalf to 
certain goods from pltf. & signed an order 
was printed the clause, 


418a. ——— 


mee 


orally agreed on their 


form on which 


PART II. SECT. 6, SUB-SECT. 2. 


238 xvi. — — J An agreement 
betwoen a dealer in automohiles & the 
maker thereof, providang that H should 
bo construed as an agreement between 


the doaler signing it & all other dealers 
“who have signed a sumilur agree- 
ment’: Jicld: (to bring about a 
contractual relationship between such 
dealers involving an oblieation for 
breach of whieh an action would lie 
by one dealer aguust another who 
signed such agreement. -MCCANNIGLL 
v MaRKK McLARr_n Motors, Trp... 
11926} 1D. LL. Re 282, [1926] 1 
W.W. RR. 353s 36 B.C. RL 3869. CAN 


PART IIJ. SECT. 1. 

sk. Contract subject to approval — 
Keijfect of approval.) ellcld : the effect, 
of a clavpo in a contract, Which made 
the agreement subject to the approval 
of the Governor-Genoral in Corneil, 
was to suspend the contract pending 
the giving of such approval, & upon 
such approval being givon the contract 
took offect & beoame enforcoable.— 
BANKS PENINSULA HLECTRIC-POWER 
BOARD vt. AKAROA BOROUGH COUNCIL, 
[1923] N. 4% L. hk. 880.—N.Z. 

Sufficiency of approval.) - 

A contract contained a provision that 
1t should be deemed executed & become 
binding only when approved by the 

roper oliicers of the vendor = co. 

onoath the signatures of the con- 
tracting parties a form of approval 
was signed by certain persons as 
managers. ‘here was evidence that 
they occupied these positions, but no 
evidence that they were the proper 
officers of the vendors for approval of 
the contract :—-Held : approval could 
be shown by the subsequent conduct 
of the vendors.-~ GENERAL SurrLy Co 
OF CANADA wv O'NEILL MorkKIN 
MAOHINERY Co,, [1924] 2 D. L. R. 
183: 1 W. W. lt. 1047.—CAN., 


PART Ul. eee 2, SUB-SECT. 1.— 


328i. What «amnounts to—Counter 
offer.|-—Specitic counter offer or re- 
jection puts an end to an offer.— 


SHAW wv. JONES, (1924] N. Z L. RR, 
1133.—N.Z. 
328 ii. -}+—Doft , through 








his agent, sent pitf. an offer to sell him 
lund for $1,800 ou terms. Pltf. wired 


‘orders to be acknowledged by return,”’ 
but this term had not been orally agreed 
& no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer & 
no contract, as the only document contained 


a clause which had not been agreed :—Held : 


Mentd. 


buy 
543. 


the agent : ‘‘ Send lowest cash price. 
Will pive $1,600 eash. tre.”” ‘The 
agent replied by wire: ‘* Cannot 
reduce — price.”” Pitf. then wrote 
accepting the offer :—Held: tho tele- 
gran: reading ‘* Cannot reduce prico ” 
was wv renewal of the original offer, not 
merely a rojection of pltf.’s counter 
offer, & pltf.’h acceptance of it com- 
pleted ui contract of sale.—LIVING- 
RKTONE v. HKVANS, [1925] 4 D. L. Tl. 
7693 [1925] 3 W. W. RR. 453.—CAN. 


PART III. ar ee o SUB-SECT. 1.— 


337 viii. -——. }—Where a document 
Was no more than an offer & was 
withdrawn before acceptance :—VTield : 
there was no  contract.—Goopison 
THRESHER Co. wv. DoyvLe (1925), 57 
O. L. R. 300.—-CAN, 


PART III. SECT. 2, SUB-SECT. 2.—A. 


366 vi. Intention to discuss 
forms with third party.:--Where parties 
have discussed terms, but one before 
finally accepting thom intends to 
disouss the matter with others :-— 
Held: there cannot _be said to be a 
binding contract.—CARBON CoaL & 
CLAY CoO v. NANOOSE-WELLINGTON 
on {1923] 1 Db. L. ht. 1160.— 














366 vii. J—-PATERSON (A, 
& G&G.) Lp. ». HiahHuinb Ry Co., 
jJ192Z7) S. CL. CO. L.) 32.— SCOT. 


370 «xiii. Acceptance — stating 
understanding of offer madc.}--Tho 
Halifax Graving Dock & plant were 
wreeked by explosion in 1917, & in 
Jan. 1918, the nadian Govt. passed 
an Order in Council providing that the 
work of repair should be entrusted to 
appits. on the oondition (infer alia) 
that the latter should contribute the 
amount of insurance it carried & the 
Govt. pay the balance. A letter was 
rent to the co. enclosing a copy of the 
Order & host. © **an agreement is 
being prepared will be submitted 
shortly for signature,’’ but no agreo- 
ment was cver executed. Two days 
later the co. wrote to the Minister of 
Public Works that the terms of the 
Order were satisfactory & adding, ‘but 
in order that all will bo quite clear our 
understanding is that we are to assi 
our insurances & policies to the Govt., 
& that the temporary b now 
being constructed are to be replaced 


350 





(1) the words on the order form, ‘‘ orders to 
acknowledged by  return,”’ 
intended to be words of contract ; 
words ‘“ by return ”’ related only to the time 
within which, & not to the method by which, 
acknowledgment was to be made, & therefore 
there was a concluded contract, & pltf. was 
entitled to 
Sat (1925), 41 T. L. R. 453 ; 


were not 
(2) the 


Baaas & 
69 Sol. Jo. 


recover.—WILLIS_ v. 


by permanent buildings of the same 
kind as the original ’’:~—Held: the 
letter of the co. to the Minister did not 
contain an unqualified acceptance of 
the ternis sct out in the Order in Council. 
-—FIALIFAX GRAVING Co. v. hl. (1921), 
62 S. C. R. 8338.—CAN. 


370 xiv. JJ— CANADA PERMA- 
ALN? MORtGAGE CORPN. v. BARNARD 
(Supk.), [1926] 11). L. R.153.-—CAN, 

sm. ime fuor—- Time limited by 
contract.}—Whero applt. had not noti- 
fled his acceptance within the fixed 
time, & in the absence of proof that 
resp. had waived his right to domand 
definite written notice as stipulated :— 
Held: there was no valid acceptance, 
—LAWS v. RUTHERFORD, [1924] App. 
D. 261 -—S. AF. 





PART III. SECT. 2, SUB-SECT. 2.— 
B. (b) ii. 


sn. Delivery of youds—Before time 
laid down in order.}—Applt. sent an 
order on June 7 to resp. to send him on 
hire a binder, to be delivered on or 
about Oct. 1. The order contained a 
termn that it was not to be binding on 
resp. until received & ratified in 
writing or by actual delivery of the 
goods to appit., & that the order might 
be cancelled by applt. giving notice 
to resp. by registered Icttor at least 
thirty days prior to date for delivery, 
with a proviso that if prior to that da 
or six months thereafter applt. ordered 
a binder from any other person, resp. 
might by rogistered notice revive the 
order, & doliver the bindcr within 
thirty days. An agent of resp. was 
told by applIt. that he wished to cancel 
the order, as he was buymg a 
harvester, & the agent notified resp., 
but no notice was given by applt. to 
resp. On Sept. 2, resp. forwarded 
by rail a binder to applt., & wrote 
him stating that the binder had been 
forwarded por rail. The machine 
arrived, & applt. refused to take 
dolivery, but admitted he had received 
the lotter :—Held: the letter did not 
amount to a ratification of the order, 
& a delivery on Sept. 2 did not neces- 
sarily imply a delivery pursuant or 
roferable to the stipulation in the 
contract for delivery on or about 
Oct. 1, & there was no acceptance of 
the ordor.-——-BLACKETT tv. CLUTTERBUCE 
BROTHERS (ADELAIDE), LTD., [1923] 
8. A. s. R. 301.— AUS. 


429a. What amounts to—Offer of house & 
** furniture ’°——-Acceptance of house & “* fur- 
niture & Httings as it stands.’’]—Pitf. having 
an option from deft. to purchase a freehold 
house “‘ with furniture for £4,000,’ wrote 
accepting deft.’s offer to sell the house “ with 
the furniture & fittings as it stands’’ :— Held: 
there was a concluded contract between 
pitt. & deft.—Gorrin v. HOULDER (1920), 90 
L. J. Oh. 488; 124 L. T. 145. 

Add. Annotation :—Folld. Willis v. Baggs & 
Salt (1925), 41 T. L. Rt. 453. 

———.]-—WILLIs v. Baaas & Sat, No. 
418a, ante. 


Add. Annotations :—Consd. Schiller v. Peter- 

ae ae a 3914; Phipps (Northampton 
owcaster Breweries . R 

rg ae awl ) v ogers, [1925] 

Add. Annotation : --Refd. Brakspear v. Bar- 

ton, [1924] 2 K. B. 88. 


Add. Annotation: -- Consd. Rawlinson v. 
Ames, [1925] Ch. 96. 

Add. Annotation :—Refd. Kdwards v. Porter, 
[1925] A. C. 1. 

For ‘* Question of law—Not question of fact °’ 
in the catchwords read ‘* Whether question of 
law or fact.” 

487a, —— -}—Where a contract. is made, not 
in express terms, but is to be collected from 
a variety of letters between the parties, it 
is for the jury, & not for the ct., to determine, 
with reference to the situation & intention 
of the partics, whether a contract has 
actually been completed.-—RicuARDS ». JIAY- 
WARD (1841), 2 Man. & G. 571; 2 Scott. 
N. R. 670; Drinkwater, 136; 10 L. J. GC. P. 
108; 133 F. R. 875, 

Add. Annotation :—Mentd. Slack v. Leeds 
Industrial Co-op. Soc., [1923] 1 Ch. 431. 
After the cross-references following this case 
insert ** Construction of contracts by corre- 





437. 
448a. 





465. 


466. 
478. 
480. 
487. 





488. 
489. 


spondence. |—See Devs, Vol. XVII1., p. 245, | 


Nos. 588-592.’ 

Add. Annotation :— Folld. Chillin ith v. 
sche, (1924] 1 Ch. 07. ia i 
Add. Annotation :~ Refd. Chillingworth v. 
Esche (192%), 129 L. IT. 808. 


Lease ‘‘to be drawn by counsel.’’]— 
STURGION v. PAINTEH (1608), Noy, 128; 74 
Ki. 1. 1092, 


Annotation + ~Refd. Goodtit ve geet as 
Term Rep. 73h. oudtitle d. Estwick v. Way (1787), 1 


492. 
496. 





504a. 


PART III. SECT. 2, SUB-SECT. 2.—D. 


425 viii. ———.}—Deft., through his 
agent, offered plitf. 300 tons of hee ae 
$22 per ton. VPitf. accepted, & the 
agent wired his principal asking that 


479 v. 








shipmont be rushed. Deft. re Wied 858.— 
that he could not contirm the Siler ° ela 
for immediate delivery, but would 489 ini. 


book for delivery the last of the Coupled with co 


month :—Held: a contract valid in 
jaw was then completed, & doft. 
could not subsequently vary it by 
demanding a deposit. of §2 per ton as a 
condition of shipping.—BaLLaAM vv. 
ra a (1922), 65 N. 8. R. 508.— 


PART III. SECT. 2, SUB-SECT. 5. 
.}/-—-Where a proposal to 





PART III. SECT. 2, SUB-SECT. 3.2 490 x. 
. { . 


so. 4t place of sting —C 
under Farm Implement ‘Act, R. aS 
1920 (ce. 128).}—ELLaRD v. Wa'TERLOO 
or Aaeer ee o» { 1928) ee L. R. 

7 ‘ ‘ - 294; 
Sask. L R. dor CAN . ov 


PART III. SECT. 2, SUB-SECT. 4. 


Acceptance by tele- 
gram—H'resh term inserted wn letter of 
confirmation.}—ST. Denis v. WESTERN 
PrRobDucis, LTp., [1923] 3 W. W. R. 





Effect of corresponds nee fi 
uc.— Substantial part 
of goods deliwered.}—Held : a contract 
Was established whereby pltfs. becamne 
bound to deliver the remainder of the 
woods.—HaMILTON Gran & 
Co. v. LEWIS BROTHERS, 
D.L. R. 367; 54 O. L. lt. 585,—CAN, 


manufacture eertain steel rails 
accepted in writing by the purty to 
whon) it was sent, such acceptance 
stating that it would be followed by 
a formal contract, & where it appeared 
that the formal contract was intendcd 
solely to embody the 
arrived at :—Held: 
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511. Add. Annotations :—Refd. Chillingworth v. 
Esche, [1924] 1 Ch. 97; Keppel v. Wheeler, 
[1927] 1 K. B. 577. 

514. Add. Annotation :—Refd. Chillingworth v. 

Esche (1923), 129 L. T. 808. 

Add. Annotation :—Refd. Chillingworth v. 

Esche, [1923] 1 Ch. 576. 

Add. Annotation :—Refd. Chillingworth vv. 

Esche (1923), 129 L. T. 808. 

Add. Annotations :—Apld. Chillingworth vr. 

Ksche, {1924] 1 Ch. 97; Lockett ». Norman- 

Wright (1924), 69 Sol. Jo. 125. Refd. Nevile 

Reid v. I. RB. Comrs, (1922), 12 Tax Cas. 516. 

540a. - -— -—-—.]J—An agreement subject to con- 

tract is merely in the stage of negotiation 

(SARGANT, J.J3.). ~KEPPEL v. WHEELER, 

j1I92Z7, TK. B. 577; 01. I. KR. BB. A385 186 

].. T. 203, C. A. 

Add. Annotations :—Consd. Chillingworth v. 

Ksche, [1924] 1 Ch. 97. Apld. Lockett 

Norman-Wright (1924), 60 Sol. Jo. 125 

Refd. Nevile Reid v. 1. R. Comrs. (1922), 12 

Vax Cas. 645, 

546a. ‘‘ Subject to suitable agreements being 
arranged between your solicitor & mine.’’ |—- 
The words ‘ subject to suitable agreements 
being arranged between your solr. & mine ” 
are indistinguishable in their effect from such 
words as “subject to formal contract,’’ 
‘* subject to contract,” or “ subject to proper 
contract to be prepared by the vendor’s 
solr.,”” & do not import a binding agreement 
between the parties.-- Lockerr vo. NORMAN- 
Wriaut, 11925) Ch. 56; 94 L. J. Ch 123; 
132 Ll. T. 5323; 69 Sol. Jo. 125. 

546b. ——— ‘*‘ Subject to a proper contract to be 
prepared by the vendor’s solicitors.’’]— Ly 
a document of July 10, 1922, the purchasers 
agreed to purchase certain freehold Iand & 
a nursery from the vendor “ subject to a 
proper contract to be prepared by the 
vendor’s solrs.”? & acknowledged having paid 
£240 ‘fas deposit & in part payment of the 
said purchase-money.’’ Completion was 
fixed for Nov. &. The purchasers sigued the 
document & the vendor added & signed a 
receipt for the deposit comfirming the sale, 
A proper contract was subsequently prepared 
by the vendor's solvs., approved by the 
purchasers’ solr., executed by the vendor, & 
tendered to the purchasers tor execution. 
The purchasers. however, vefused to sign it, 
declined to proceed with the transaction, & 


531. 
534. 
540. 


545. 





looking to the intentions of the purties, 
the contractual relat ns between 
them should be regarded as based 
upon the terms 80 agreed upop.-~ 
DOMINION IRON & STEEL Co. v. FP 
(1920), 67 D.L. 2. 609; 20 Hach. GC. i. 
245.—CAN. 

‘ An option for salo 
read as follaws: “She owners agree 
to give H. the option to purchase the 
lands herein leased at any time wathbn 
the period of lease for $25 per acie, 
$2,000 cubh & the balance at 61x por 
cent. intorest & half crop pay ituents, 
by agreement to bo diawn up 7? -— 
Tield : the words “* by agreement to be 
drawn up ” had the same eflert as tho 
words * bubject to an agreement to be 
drawn up,’ &, since the ugrecnicht was 
to be on the crop-payment plan, the 
ct. could not supply the details neces- 
gary to complete i, & the option did 
not of itself constitute an enlorceable 
contract.-— BOCALIER v. HAZLEK, (1925) 
4). L. HR. 948; (1925) 3 W. W. RR 
577; revag. 19 Sask. L. Wt. 417; (1925) 








MACHINE 
{1924) 3 


was 


mont already 
such a& case, 


Part IV.—The Statute of Frauds. 


769. Add. 
Ship Store Co. 


Francaise (1926), 42 'T. 


L. 


PART lI. SECT. 3, SUB-SECT. 1. 


~-— Meadure to read over 
Uw Wile contract] —-— Where a purchaser of 
w large farm implement does not read 
HKMugheh, Farm lLuplemont Act, RLBS, 
1920 (e 125), 6. 1d, is not complied 
with vniless the whole coutract i read 
over & explained to him in lus own 
language, even though he understands 
nome Kngleb &, after the whole con- 
tract hus been read to him in KMnglish, 
those portions of it which he says he 
does not understand in Wuglish are 
read over & expluined to hini in his 
language, & he says ho understands 
It all.—ADVANCE RUMELY THRESHER 
Cfo. ® YORGA, ee $3). LR. O17: 
{L926} Ss. it. 397 —CAN. 


664i. What amounts to consensus ad 
idem —Contract of sale silent as to time 
& mode of payment.) —Defts. having 
ratified by telegram a contract made 
by their agonts, afterwards attempted 
tu repudiate it on the ground of an 
alleged variation in the terms of the 
bought note as to the time of delivery. 
Defts.” letter of repudiation to their 
. ow term as 
to the tame for payment as a condition 
of accepting the alleged variation :-— 
Meld: the contract was complete not- 
withstanding that the partucular node 
or time of payment was not stated. 
—CAMPBELL t. MAHLER (1079), 43 
UO. L. RR. 304; 14 O. W.N. 345; affd., 
15 O. W. N. 339.- CAN. 


PART III. SECT. 3, SUB-SECT. 2.— 
C. (a). 


699 i. Contract voidable.]—An agree- 
ment in writing by a wife to the provi- 
sions of her husband’s will in lieu of the 
stututory eens :—Held: to have 
been obtained by duress & not a bar 
to her application for relief under 
Devolution of Hstates Act, 1920, 8. 24. 
—Re BuRsaAW’s Esrark, [1924] 3 
W. W. . 807.—CAN. 


Annotation -—Refd. 
a Compagnie des Chargeurs 
RR. 7305. 


Franco-British | 


PART III. SECT. 7 anal 3.— 
« (a). 


611 via. -J—RAGNUNATH PRA- 
SAD 1, SARIU PRASAD (1923), L. Rh. 
ol Ind. App. 101.—IND. 


PART III. SECT. 3, SUB-SECT. 3.—B. 


696i. Onuson party alleguny-- Unless 
transaction prima facie unconscionable. | 
—-RaGuoNnaATH PRASAD v. SARJIU 
PRASAD (1923), L. R. $1 Ind. App. 101 


PART III. SECT. 4, SUB-SECT. 1. 


747 a3i. — } #leld. an apree- 
ment by a eo. to repurchase shares Wis 
established, as the conduct of the co. 
Was quite meonsistent with any other 
reason than that it intended & agreed 
to repurchase the shares — CLARKE t, 
LvaNas & RobbDis, Lip. (1826), 37 
BoC OR 77. -CAN, 


PART III. SECT. 4, SUB-SECT. 2.—C. 


i. ——— Contract to dig well.j— 
When a party contracts to bore a well, 
wath © mwnartiia Baen far ban be paid u 
proportion of the price if 1t 18 a dry 
hole, there is an implied promise to go 
the distance his machinery will bore, 
& if because of a rock he does not gu 
that dustanco it is not a “‘ dry hole,” & 
he is not ontitled to niente == 
WINKLER & MARTIN v. Hurron, [(1920] 
ean W. R. 9823 13 Sask. L. HK. 335.— 


—J—Where a hole is 
caving in & rendering it dangerous 
for h to work, & a  well-digger 
abandons the work without having 
obtained water & without. having gone 
to the full de Aes of his machine, he 
is not entitled to payment for the 
work already performed. A well-digger 
knows, & must be held to have assumed, 
these risks when ho has not in his 
contract protected himself against 
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TO N vt 


7172. Add. Annotation ---—Refd. Monnickhendam 1. 
Leanse (1923), 39 T. L. It. 445. 
775. Add. Annotations :-—Refd. Newman v. Slade, 


Lar- 
1089; 2 


such coutingvencies.—SAVIDAN v, 
LANTE, [1924] 3 TD. Ja. It. 
W. W. dt. 1222.—CAN. 


uiii. --— “‘ontract for removal of 
night soil—NSypccial provisions as to 
cleansingy.}-—-licld : the contract was 
one entire contract & every provision 
init for strict cleanliness & ? 
was of the very essence & 1 
contract. HUNTER v. WEST MAITLAND 
MUNICIPAL COUNCIL (1923), 23 S. KR. 
N.S. W. 420.—AUS. 


hai III. SECT. 4, SUB-SECT. 2.—D. 


—- —,] --ANDERSON 7. MCINTYRE, 
roe i 3). L. R. 915.-—CAN, 


c ii. —— ufyrcement to live on do work 
farm in consideration of father promising 
to devise farm.) lel’: the tather 
having prevented the son from per- 
fornnung the work eontracted for & 
discharged him from service, the son 
was entitled to recover on a quantum 
meruit for the work done by him & 
money & matermils furnished,  Rumn- 
RENTON (1925), 
bog. CAN. 

Compae p. 300, case £ 


PART - SECT. 1, SUB-SECT. 5.—A. 


770 Partnership agreement. J—A 
cont Pack fora partnership to last longer 
than a years within Stat. Frauds.— 
Horrvan ev. COHURN (Man.) (1914), 27 
W. L. RR. 127.—CAN, 


sp. Agreement to be Bat boon! before 
jixced date — Fired more than 
one year from ayreement—Lffect of 
renewals.}—In 1921 deft. promised to 
marry pltf. at a date not later than 
May, 1923. The promise was renewed 
from time to time up to May, 1922 :— 
Held: the contract was one to be 
performed within a year, & a memo- 
randum in writing to satisfy Stat. 
Frauds was wunnecessary.—Cryk  v. 
Beats (1923), 65 O. L. hk. 90.— 


- wnt an 


[1926] 2 K. B. 828. Mentd. Brakspear 
Barton, [1924] 2 K. B. 88. 

Add. Annotation :—Expld. Scott v. Pattison, 
[1923] 2 K. B. 723. 

Add. Annotation —Mentd. Ilall v. I. R. 
Comrs. (1926), 1385 L. T. 759. 

Add. Annotations :;~——As to (3) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 76 Refd. 
Rawlinson v. Ames (1924), 69 Sol. Jo. 142. 
Add. Annotation :—As to (1) Refd. Agiicultural 
Wholesale Soc. vw. 
Agiicultural Soc., [1925] Ch. 769. 

Add Annotations :—Consd. Jacobs v. Batavia 
& General Plantations Tiust, [1921] 1 Ch. 
287. Refd. Michael v. Philhps (1923), 130 
L. T. 142. 

Add. Annotations .—Consd. Jacobs v Batavia 
& General Plantations Trust, [1924] 1 Ch. 
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Vol. XII.—Contract. Cases 775—914. 


session of the premises. There was no 
fraudulent musrepresentation :—Held: pltf 
had failed to estabhsh the alleged parol 
agreement, & even if the evidence had 
established that before the contract was 
entered mto pltf. had asked whether the 
premises could be let for dancing & had been 
answered 1n the affirmative, it would only 
have been evidence as to the subject matter 
of the contract & could not control, vary, or 
add to the terms of the written contract.— 
CRAWIORD v. WHILE City Rink (NEWCASILI - 
oN-Tynh), Ltp (1918), 209 T. LR. 3183) 57 
Sol Jo. 357; 77 J. P. Jo. M11. 


Implied warranties.]— See. gencraily, 
LANDLORD & TYNANT, Vol ANXE pp 176 
Is] 
| 859. ted Lrrnolation Apld. Mati Smith 2 
Messcas (£927) G4) PE RIS 


287. Refd. Michael v. Philhps (1923), 130 
L T. 142. 862. 1dd. Annotation - -Refd. Re A Bankiuptcy 
844. Add. Annotation :—Refd. Michael 1. Phillips Notice, [1021] 2 Ch 7b, 
(1923), 180 LT. 142. 888. Idd Annotation: 15 fo (2) Refd. Chilling 
845. lrnnotations hor * Refd. Helbut Symons worth v sche (1923), 129 L. T. 80% 
» Buchleton [1613) (© 80 reid * Dbtd. sa ; 
Hedbut, Symons t) Buchleton, [1913] A ¢ gun Pei a puoi ede ee rete 
»() 
; ‘ 893. 1dd Annotation. Refd. McDonild v Nash, 
iposie ke Bb Oly, Refd. Collins v Topkins, MeZtyA C 625 
_ 900. ted — tirnotatian Consd. Parr Smith 7 
845a. Parol warranty to let for certain pur Messen (027) 1 1 RAS 


PART IV SECT 1, SUB-SEC1 5 - 
B (a) menl— Commencoment 


st 


For wundefinite poriad | 


poses.]—Pltf, in an action for damages tor 
bicach of watranty m connection with the 
letting to lim of ccrtam premises, alleged 
that as a basis of negotiations wluch cul- 
minat¢d in an agreement in wiiting whereby 
dcits ameed to let A plif agreed to take the 
prcmiscs in question, dcfis verbally war- 
1antcd to let the premises for dancing 
purposes Defts. had no power to let the 
promuses for such purposes without the con- 
sent of the supenor landlord, & such consent 
was never in tact obt uned 
session under the agreement & expcndcd con 
siderable suis in alterations 
to recover the amount of such expenses Jess 
the sums rcceived by him during his pos 


partnership 
A wiitten con 


for 


fare ement one 


Within ome year 


900a. Contract rectiNed by count 


for pCIvicts not to be 
from 


t hie 


On ground of 
mistake. |——Where owing to a mistake com- 
mon to both parties to a contract in wroting 
it does not express the truc bargain between 
the parties, the ct in Bngland has purisdic 
tion, since Jud) Act, IS7T8 (¢ 66) to rectify 
the contract & to order speaahe performance 
of wos rectified, Uthoush upat from the 
rocdificd contrat there as no memorandum 
to satisfy Stat Piauds US A v Moror 


PH{ took pos Prucns, Lip, [l921] A C 1963 96 LL J. 
P¢ 46, 1,02 PT 129, 09 TE R723, 
& now clatumed I? ¢ 

914, feel  Lnnolaticn Consd. Colin ¢ Reve tre 

(1926), 99 lL. TT WB O19 

823n — Share milling agree to GEaANcrR (Pde) 1 Oo FF J ao 
ds termination N 

» not stated | Held the contract was ge Was ae eas Wad an 


perlormed 


mal ing Orderoain Counca ought to be regarded 


ip i bufhcient expression in writing of 


tract which provides for the con 

tinuance of a partncrship from its date | eae Sit bet un ougreement {0 pay on the part. of 
until dissolved by mutual consent NZLh 9IG- NZ = the Crown PAMARRI & Co a ih, 
unless previously detcrinined bv a | aaa : fb92 J dlach © RR 75 CAN 


spec tfie ¢ 


notice, 18 pot an agreement 


PART IV SECT 1, SUB-SECT 7 


eee ye ete tit the age 8381 J romise fo pay debt of an thar PART IV SECT. 2, SUB-SECT 3 8B 

Within Instruments Act, 191), 228 —Subseguent credit giuen to bb € nhact met absolutely recag 
GQBBt SIIL (1922) V Lok O61, 26 @9 princepal debtor Not cutire } mised Lkleged variation of termes | 
Aigus L R 30>, 44 A L ft 1— = Jfeld ab to goods supphed before the eft s agents im A, on Oct 14, 1914 

AUS alleged promise, the promint was one telegraphed to deft an Dusine ns Im 
to Joe an aa debt ot Ey QO that they had sold to pitfs ioecu 

under Sta rauds was uncntorce al le lord of apples fo . 

PART IV. SECT. 1, SUB-SECT 5 —C because of the absence of wu memo of Se ae On coce Te dette 

806 un So 2? Dickson tr Vacguis  randum in wilting ty supportt, Tut! answered accepting On that day th. 

(lo7l) $1 U (' R 141 —CAN, eis athe Sun nu ee pubper tent. wgcnts kent deft) aw bought note, 

our 10 aAcCOUNt Was COMTINUCE blating the ternoy o ont 

8121 Ceca Tos eee net MfHE wind in the buyers name, ib Waib CStablished — tele mane add fot Oi OEG an 

au contract to serve for Che day | that the surety became the prin deft’ wiote to the agents 1 will 

K onervice to commence on the day" cipal debtor & ‘the goods ware rup | acturn contract) as [ find you have 


ext after that on which the contract 
>» made 35 not w contract not fo be 
éliurmed within a veal within st ut 
‘Pauds b 4—Biitihk 2 hia 


820 11 J~— A coutract for 
bervicc, under which deft is to Lecesve 
* $700 a year to be increased pcr veat 
until it reaches $1 000 0 a5 a contract 
not to be performed within a veal 
Within Stat Frauds —I ArGRIFVE 
MULIIN (1596) 40 N oS WW o2d> 

A 





J.8. 


| 


Plicd on bis account, & no mcmou 
randum an writing was requiucd to 
enforce the Ulaun —Bari wan & MAI 
THYVUR 2 SEEN ER FEGISI A TD OT 1 
170 lb Suh L KR 474, [1923] 1 
W W RR 125) —CAN 


PART IV. SECT 2, SUB-SECT 3~—A 

900a1 Contract relifecd by cout) 
—As aguinst a defence of Stat J rauds 
the ct has no pow: to wform ¢& 
writing & then decree epecific per 
formance of it as reformed SWiTlsiR 
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worded contract opening of mavipra 
tion L9}>’? J wall not aecept contract 
on thepe terms unless they will pay 


if the terms of the eontract had not 
bullicientlvy appeared Ly the telegrams 
& the bought nott, the lettcr of Oct 20 
would have supplied a suficitnt nicmo 
tandum to satisfy Stat Lrauds, 
although if contained a 1pudiation 
of the cont: act —CAMIL BI11] v MAHLIR 
(1919) 130 L I 39) 140WhN 
$18, aff~@,15° 0 W N 339 CAN, 


23 


Cases 923a—1119. 


923a. Agreement to remain in force so long as 
another agreement continued.}—Defts. agreed 
in writing to purchase from pltfs. all the 
stores that they required in the United 
Kingdom for their vessels, pltfs.’ profits on 
the net price invoiced by the manufacturers 
to pitfs. to be discussed every six months, & 
the agreement was to remain in force as 
Jong as another agreement between a third 
co. & defts. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
Atter observing the agreement with pltfs. 
for five nonths defts. repudiated it :—Held: 
the two agreements were sufficiently con- 
nected to enable the second to be read with 
the first, & Stat. Frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to last for ten years.—FRANCO- 
Bririsn Sure Store Co., LTD. v. COMPAGNIE 
DES CHARGEURS FRANCAISE (1926), 42 T.L. RR. 


735. 
924. Add. Annotation :- Refd. Franco-British Ship 
Store Co. v. Compagnie des Chargcurs 


Francaise (1026), 42 'T. I. RR. 735. 

Add. Annotation: —~Refd. Cohen v. Roche 
(1926), 95 1. J. K. BB. 945. 
Add. Annotation: Refd. 
(1926), 05 Ta. J. 1K. 13. 045. 


980. Add. Annotation :-- Consd. Cohen v. Roche 
(1926), 05 L. J. K. BL 945. 


Add. Annotation :—-As to (2) Refd. Chilling- 
worth v. Msche (1923), 129 L. T. 808. 


Add. Annotations :—As to (2) Apld. Chilling- 
worth v. Hsche, [1923] 1 Ch. 676. Folld. 
i caine v Leanse (1923), 39 T. L. R. 


930. 
933. GQohen v. Roche 
983. 


999. 


1002. Add. Annotation :— Refd. Chillingworth v. 
Hsche (1923), 129 L. T. 808. 


1022a. -| On Nov. 21, 1918, pltf. paid deft. 
C10 & received the following receipt: ‘“Re- 





PART IV. ane rt sneha 3.— 
- (a). 


9231. Lethir referring to previous 
corresponlence —Cantract constructively 
agentad to thercin.|] -—Vendour’s soli. 
wrote Cet Hi ego ‘soolr. . “3. informs 
me that he has agreed with KR. for the 
sale to him of lus holding in fee- 
simple for #£10,000 Under these 
circumstances wo think {it would be 


| 1078. Add. Annotation :—As to (1) Refd. 


were those referred to in the telegram 
& the two constituted a sufficient 
momorandum within Stat. Frauds,— 
DORAN v. MCKINNON (1916), 535. C. R. 
609.—CAN. 


PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 


971i. General rule.}—A writing is 
not sufficient to make a contract of 
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ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.”’ Pitf. 
proved that on Nov. 21, 1918), before signing 
the receipt deft. verbally agreed to sell him 
his house & residence, N. Lodge, for £500 
with possession in six weeks, & that the £10 
was paid as a deposit on account of the 
purchase-money :—Held: the receipt was a 
sufficient memorandum of the verbal con- 
tract.—AUERBACH v. NELSON, [1919] 2 Ch. 
383; 88 L. J. Ch. 493; 122 L. T. 90; 385 
T. L. R. 655 ; 63 Sol. Jo. 683. 


1031. Add. Annotation :—Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 137 ].. T. 165. 


1032. Add. Citations -—92 L. J. Ch. 598; 129 
L. T. 659; 389 T. L. R. 576; 67 Sol. Jo. 
638, C. A. 


1059. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 92 L. J. Ch. 461. 


1063. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


1068. Add. Annotation :—Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1074. Add. Annotation :-—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1077. Add. Annotations : —Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 


blatt v. Sweet, [1923] 2 Ch. 314. 

1087. Add. Annotations: - Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 045; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1089. Add. Annotution: Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 045. 


1092. Add. Annotation :—Refd. Cohen v. Roch 
(1926), 05 L. J. K. B. O45. , 


1109. Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 


1119. Add. Annotations :—Refd. Chillingworth v. 
Esche, [1923] 1 Ch. 576; Monnickendam v. 
Leanse (1923), 39 T. L. BR. 445. 


day purchascr’s solr. in acknowledging 
the letter, stated : *‘ Tho simple agree- 
ment arrived at herein appcars in tho 
first part of your letter, & I suggest 
that we can nea dg with any further 
agreemont ” :—Held: this letter con- 
stituted a note or momorandum signed 
by urchaser’s agent sufiicient to 
satis \ Belacae Fraud, although he had 
not en epecifically authorised to 


possible to reasonably limit the title."’ 
The next day urchasor’s solr., in 
acknowledging he letter, stated: 
“Tho simple agreement arrived at 
heremn appears in the first part of your 
letter, & I suggest that we can dispense 
with any further agreement °’ :— 
Heli: the lattor letter constituted a 
note or memorandum = sutiicient to 
satisfy Stat. Frauds, although the 
writer had no intention to sigu one.— 
5 eONUn own) v. LAFIAN, [1924] 


ae 
e 


PART IV. saad *) SUB-SECT. 3.— 


fi. From purchaser to partner— 
Stating terma of purchase.)—In an 
action against D., claiming damages 
for breach of contract to purchase 
bonds, a telegram from D. to his partner 
was produced saying, ‘‘ I absolutely 
bought them yostorday after our phone 
conversation, they to our 
terms "? :-——Held: parol evidehce was 
properly received show that terms 
had been stated by D., over his signa- 
ture, that they were the only torma & 





yurchase of land comply with Stat. 
frauds unless the fase es to the con- 
tract are specified in the writing, 
either nominally or by description or 
reference, & in such a manner that 
there can be no fair or reasonable 
dispute as to their identity. A letter 
signed by a purchaser, addressed to 
persons who aro the vendor’s agents, but 
not mentioning the vendor, & there 
being nothing creating a contract 
binding pen the agents personally, 
Is not s cient to make a contract 
enforceable against purchaser under 
Stat. Frauds.—MAHLER vo. BARKER, 
11924) 3 D. L. R. 292; 32 W. W. RR. 
796; 34 B. C. R. 136.—CAN., 


PART IV. dS 7 emai 4.— 

1027 ii. Admission of existence 
of contract.}—Vendor’s solr. wrote to 
urchaser’s solr.: ‘*‘ B. informs me 
hat he has agreed with R. for the sale 
to him of his holding in fee-simple for 
£10,000. Under these circumstances 
we think it would be possible to 
reasonably limit the title.’’ The next 
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sign such & memorandum, & in writing 
the letter bad no intention to sign one. 
—CLONCURRY (LORD) vv. LAFFAN, 
(1924) 11. HR. 78.—IR. 


PART IV. SECT. 2, SUB-SECT. 4.— 
B. (d). 


q. Read now “ 1034i.”’ 

1034 ii. —— Share-milking agree- 
ment.|\— Held: an incomplete memo- 
randum of the terms of the contract, & 
the result was the samo as if there 
were 00 memorandum at all.—HaLu 
v. So eteNe {1923] N. Z L. R. 916. 

1035 ii. ———  Share-milking agree- 
ment.}—HAaLL wv. GOLDSTONE, No. 
1034 li., ante.—N.Z. 


PART IV. SECT. 2, SUB-SECT. 5.—A. 
sub-purchaser.}—Held : " 
Frauda sppuies liability could only be 
establish by an acknowle ent 
in ace, ar TORDDINGTON v. BussH, 
{1923] 3 D. L. R. 884: 32 B.C. R 
434.—CAN. 


1121. Add. Annotation :—Refd. Cohen v. 
(1926), 95 L. J. K. B. 945. 


1125. Add. Annotation :—-Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


1170. Add. Annotation :—Apld. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 


1174. Add. Annotation :—Mentd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 287. 

1176. Add. Annotations :—As to (1) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. As to 
(2) Refd. Rawlinson v. Ames (1924), 69 Sol. 
Jo. 142. Generally, Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L.R. 76. 

1218a. 
whole work published.}— A purchaser con- 
tracted to purchase a series of engravings 
from pltfs., the publishers, by signing a 
circular to the following effect: ‘ Please 
enter my nate as a subscriber for ‘ The Crics 
of London,’ to be sent to me as published, 
the price of each of the thirteen plates, 
£10 10s.’” After pltfs. had delivered the first 
four plates of the series, they called on 


Roche 





Refusal to pay for instalments until | 


Vol XII.—Contract. Cases 1121—1421a. 


deft. to pay for them, but he refused to do 
so till the entire sect was published & de- 
livered :—-Held:: the words ‘‘ to be sent to me 
as published ”’ made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fuct that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for separately.— 
TIOWELL v. EVANS (1926), 1384 L. T. 570; 42 
T. I. RR. 310, D. O. 


1214. Add. Citations :—[1923] 2 K. B. 723; 92 
L. J. K. B. 886; 129 L. T. 830. 


1235. Add. Annotation :—Consd. Rawlinson v. 
Ames, [1925] Ch. 96. 


1245. Add. Annotation :~ Refd. Rye v. Purcell, 
[1926] 1 kK. B. 146. 


1247. Add. Annotation :—Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 


1269. Add. Annolalion :- Refd. lloystead v. Taxa- 
tion Comer., [1920] A. C. 165. 


Part V.—Consideration. 


1274. Add. Annotation: Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

1285a. —-- Promise tO pay debt for which pro- 
misor not lHable-—-Agreement  void.|— 
BREALEY v. ANDREW (1837), 7 Ad. & EI. 
108; 2 Nev. & P. K. B. 1143; Will. Woll. & 
Dav. 481; 61. 3. K. B. 199; 1 Jur. 526; 
112 1. R. 411. 

1285b. ——- - Promise to employ  person-- No 
obligation on promisee to act.|—JZ/eld: there 
was no consideration for the agreement.— 
PAYNE v. NEw South WALES CoAL & INTFR- 
COLONIAL STEAM NAVIGATION Co. (1854), 10 





Exch. 283; 24 tl. J. Ex. 1173 
450. 
sea aiwn :—Refd. Kelner v. Baxtor (1866), L. R. 2 Cc. P. 


156 EK. R. 


1299. Add Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625. 


1388. Add. .1nnolalion: 
[1926] L I. B. 536. 
1388. Add. Annotation :-—Mentd. 
liams (1922), 128 L. T. 379. 


1421a. —— - By agent of joint owner of chattel to 
co-owner — Part of proceeds of sale of chattel.] 


Refd. Cohen v. Sellar, 


Sweet v. Wil- 








PART IV. SECT. 2, SUB-SECT. 6.—A. 


1144 ii. —~— --—-Parol evidence 
received to show thut terms hud been 
stated by w purchaser over his signature 
& were those referred to in a telegram 
from him to his partner.—DORAN v. 
PP es (1916), 53 S. C. KR. 609.— 





PART IV. SECT. 3, SUB-SECT. 3.—A. 


1223 i. General rule.}] — Where a 
person su ted to tho owner of 
mineral rights that he should transfer 
same, & said if anything camo of it he 
would givo the owner a share, & tho 
pe Koto were transferred without any 
other consideration :—lJicld : notwith- 
standing the agrcement was only verbal 
& within Stat. Frauds & Mineral Act 
(B. C.), 8. 19, it should be enforced, as 
these Acts will not be allowed to be made 
instruments of fraud.-——- ROBERTS v. 


PART IV. SECT. SUB-SECT. 3.— 

f i. Agreement to work in con- 
sideration of employer promising to 
devise realty—Liability for services 
rendered.}—-Held : the employee was 
entitled to compensation on a quantum 
meruit for work performed & services 
rendered for deceased employer.—He 
MESTON, MESTON v. GRAY (SASK.), 
{1925) 4D. L. BR. 887; [1925] 8 

. e R. 656.—CAN. 

Compare p. 352, case oc ii, ante. 





PART IV. SECT. 3, SUB-SECT. 4. -—. 
B. (a). 

1287 viii. —— .}—-The 
act of part performance relied on must 
be unequivocally referable to the agroe- 
mont allegwed.—TILLEY v. a - 

















HENDEKAON (1887), 7 Nfld. 
209.—NFLD. 
1237 ix. .J—In order 


to enforce specific performance of an 
oral contract, whereby deceased pro- 
mused to devise land to another in 
consideration of the latter working for 
deceased until the latter’» death, the 
acts relied on as part performance 
excluding Stat. Frauds must be un- 
equivocally referable to the contruct 
asserted. 

The fact that a son left his employ- 
ment & lived & worked on his father's 
farm for ten years without drawing 
wages :—-Hleld: not to point un- 
mistakably to a contract by the father 
to leave his property to the son, & the 
alleged contract, not being evidenced 
by writing, was not enforceable.— Re 


MESTON, MESTON v. GRAY (SASK.), 
{1925] 4 D. L. R. 887; (1925) 3 
WwW. W. R. 658.—CAN. 

12387 x. a ]—A mother 








undertook verbally to make a will 
leaving to her son W. two farms in D., 
& thereby induced W. to convey his 
farm in B. to A. & to pay A. £200. 
She afterwards mado a will which gave 
effect to this verbal undertaking, but 
subsequently revoked it, leaving W. 
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mercly @ Ife tnterest-in the two farms * 
there was a sufficient act of 
part performance by W. to take the 
cake out of the operation of Stat. 
Frauds, - Lowky vo. Rr, [1927] N. 
112. ~IR. 


PART V. SECT. 1. 


1274 iv. —-—.] A good cause of 
action can be founded on a@ promise 
made seriously & deliberately é& with 
the intention that a lawful obligation 
should be cstablished. --CONRADIV v. 
OUI: [11919] App. D. 279.— 


—He 


PART V. SECT. 3, SUB-SEOCT. 2.- A. 


sd. Promise to allow offer of option 
to promisor.)- A promise to allow a 
third party to offor the promisor an 
option on shares does not constitute 
an valuable consideration.— GIBson 7, 
MovVrian (No. 1), [1922] | W. W. RR, 
161.—-CAN. 


PART V. SECT. 3, SUB-SECT. 2.— 
B. (a). 


af. dbaundonment of claim.}+-—Where 
any question arising between the parties 
on &@ previous verbal agreement had 
been compromised, & the compromise 
embodied in a written agreement: 
Held: sutiicient consideration for tho 
compromise was an abandonment of 
a claim by each party.—BILODEAU ». 
McLEAN, [1924] 3 D. L. R. 410: 2 
ee Rr. 631; 34 Man. Ju. R. 239.-- 


Cases 1421a—-1878. 


Held: sufficient consideration for a promise 
to deliver to the agent a bill of exchange or 
the equivalent amount in cash. SURTEES v. 
Listen (1861). 7 HF & N. 13 30 L. J. Ex. 
369 3; 158 KK. R. 307. 
alnnatation .  Mentd. Miles +. New Zealand Alford Estate 
Co. (ASS6), 32 Cho TD. 266. 


1459a. -——.]—S., a customer of bkpt., a stock- | 


broker, became indebted to him in respect of 
Stock Exchange transactions in a sum for 
which bkpt.. on Dee. 18, 1923, recovered 
judgment. Later, S. became similarly in- 
debted to bkhpt.inafurthersum. On Jan. 15, 
1924, bkpt. assigned both debts to W. to 
secure £500, & covenanted with him that, in 
the event of his refraining from giving notice 
of the assignment to S., he, bkpt., would, on 
payment of the debts or any part thereot, 
hand the cheque or other form of payment 
to W. In Mar. 1924, J., who acted as solr. 
for both bkpt. & W. in the matter of the 
assigninent, on the instructions of both & 
without. disclosing saine, made an agreement 
with S. for the liquidation of the two debts, 
whereby S. undertook to pay the aggregate 
amount thereof by monthly instalments, the 
first instalments being allocated to the pay- 
ment of the later of the two debts & the 
subsequent ones to the payment of the 
judgment) debt; & S. further agreed to 
deliver promissory notes payable to bkpt. or 
order to cover the instalments allocated to the 
later debt. J. received the notes from §S. 
as agent of W., collected the amounts as they 
fell due on the notes & paid part thereof to 
W. A retained the balance. After payment 
J. returned the notes to S. to be cancelled :- 
Held: the forbearance of W. on the strength 
of the deposit of the notes to sue & his 
acceptance of the instalments constituted 
sufficient consideration for the deposit of the 
notes.—Jte Warrnicnep, iva op. SALAMAN, 
p1926) Ch. 1675 TO Sol. Jo. 3243 sub nom. 
Re Wrernterep, arp. SALAMAN’S TRUSTEE, 
Trusten ¢v. Banc, 95 f. J. Ch. 1273 184 
le DW. 2043 [1925] BLA CLR. 260. 

1460. Add. Annotation :~- Consd. Burrell rv. Leven 
(1926), BT. 1a Re 407. 

1462. Add. Annotation :- Refd. Hyde 
(1926), 42 kod. R. 442. 

1475. Add. Annotation :—Consd. Allen v. Royal 

Bank of Canada (1925), 41 T. I. IR. 625. 

Add. Annotation :-— Refd. Burrell v. Leven 
(1926), 12 T. 1. RR. 407. 


PART V. SECT. 4. 


a i. - -] Ihadequate eon- 
sideration alone wm uel sulllierent to 
mistify settine astde a settlement, the 
inadequacy not bemng so gross ts to 
prove traud oor imposition - Gissina 
e, FEVion (PT) Co. (19TE), 20 Of We. OR, 
S26. SO W.LN 219s 26 OL L Ro. 


~-CAN, 
PART V. SECT. 5. 


| 
| 
sk. Third party to be allowed to | 
offer option.| - M. gave G. an option on | 
shares owned by M. in a co.; the | 
| 

| 

| 

| 

{ 

| 


v Tyler 


1525. 


agreement, | 


Deft. had 
received 


Plifs. effected 


consideration oxpressed in the option | to do, 
was G.’s agreement ** to make a similar 
proposition to anothersharcholder :— 
Weld: the alleged considerntion was in 
effect a mere vom by G. to let such 
other shareholder give him an option 
Aiinilar to that given by M., & such 


promise did not constitute a valuable 


| 


tf. agreed to 
| houre for deft. for $6,464. 
house was nearly finished a fire took 
place in it, doing considerable damage. 
insured the 
$2,150 from 
no 
the fire, deft. asked pltfs. to go on 
with & complete the work, & gave 
them to understand that she would 
pay over the $2,150 to them :—J/eld : 
pltfa. were bound to complete the work, 
& the promise, if there was one, to pay 
for the work which it was them duty 
was not binding for 
of considecration.—SMMITH v. DAWSON 
(1923), 53 O. L. i, 615.—CAN. 


PART V. SECT. 12, SUB-SECT. 1. 


1867 i. Non-performance 
tion.}— A condition 
timber licence under Land Act (B. C.), 
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1527. Add. Annotations :—Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407; Richardson v. 
Moncrieffe (1926), 43 T. lL. It. 323; Mentd. 
Greenhalgh v. Union Bank of Manchester, 
{1924] 2 Kk. B. 153. 


1542. Add. Annotation :—Refd. Burrell v. Leven 
(1926), 42 T. Ta. R. 407. 


1565. Add. Annotation :—Mentd. 
ruptcy Notice, [1924] 2 Ch. 76. 

1578. Add. Annotation :—Consd. Hyde v. Tyler 
(1926), 42 T. lL. R. 442. 

1590. Add. Annolation :—Refd. Hall v. T. R. Comrs. 
(1926), 185 L. T. 759. 

1594. Add. Annotation :—Mentd. Lewis v. McKay, 
Algate v. Vugler, Clark v. Potter (1924), 93 
l. J. K. B. 840. 

1630. Add. Annotation :—Consd. Rose & Frank 
Co. v. Crompton, [1923] 2 K. B. 261. 

1641. Add. Annotation :-—Consd. Brandt v. Liver- 
pool, Brazil & River Plate Steam Navigation 
Co., [1924] 1 K. B. 575. 

1659. For ‘6 (1549)? read ‘* (1850).”’ 

1662. Add. Annotations :—Refd. The Lord Strath- 
eona, [1925] P. 143. Mentd. Palmolive Co. 
(Of Kngland) 7. Freedman (1927), 44 RP. 1. RR. 
86. 

1701. Add. Annotation :—- Refd. Re 
ix y. Salaman, [1926] Ch. 167. 

1702. Add. Annotation: --~ Mentd. Re Lioyd’s 
Furniture Palace, vans v. Lioyd’s Furniture 
Palace, [1925] Ch. 853. 

1741. Add. Annotation: Mentd. Venn v7. Tedesco, 
[1926] 2 Ik. 73. 227. 

1837. Add. Annolution :— Refd. Cohen v. Sellar, 
[1926] 1 Is. B. 536. 

1838. Add. Aamnotation : 
[1926] 1K. B. 536. 

1839. Add. Annotations: -Mentd. The Empress 
(1922), 92 L. J. PP. 42; Ellis’ Trustee v. 
JDixon-Johnson, [1924] 2 Ch. 4513; Pratt 2. 
Patrick, [1924] 1 K. 13. 488. 

1871. Add. Annotations :—Refd. Kredit bank Cassel 
G.m. b. I. vv. Schenkers, [1926] 2 kK. B. 450; 
Houghton ¢«. Nothard. Lowe & Wills, {1927| 
1K. B. 216. Mentd. Underwood v. Bank of 
Liverpool & Martins, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 

1877. Add. Annotation : --- Consd. 
TDivall, [1923] 2 kk. B. 500. 

1878. Add. Annotation : —~ Consd. 
Divall, [1923] 2 K. B. 500. 


Re A Bank- 








Wethered, 


Refd. Cohen v. Sellar, 


Rowland  v. 


Rowland  v. 


heence.—A.-G. roR BRiTiait COLUMBIA 
te. Brooks, BIDLARKE & Co., [1922] 3 
W.W. R99: 635. C. lh. 466.- CAN. 


sl. Currespondence course am law —- 
Not a qualification for practice.}—A. 
bigned a contract to receive a corre- 
spondence course in Jaw. In Canada 
thip 1b not sufh@ent to qualify a person 
to practice in the law. In an action 
for the fees agreed to be paid :—Zleld - 
this insufliciency did not amount to a 


build a 
When the 


& 
insurers. 
After 


building 
the 


insurance. 


| failure of consideration.—-RULE  t. 
BRADNER, [1923] 4 D. L. R. 81.— 
want CAN. 


sm. ilteration to building — Re- 
mored under bye-laiw.}—An alteration 
made to a building proved to be in 
violation of a bye-law & had to be 
removed. Theownersctupa defence to 
unactionfor payment forsuch alteration 


that there had been a failure of con- 


of condi- 


in ae special 





cousideration.—Ginson ov. McVEian 1908, that : 7 : ; : 
AT r Ay 908, no Chinese or Jupanese ' sidcration:—Held: the owner was 

(No. 1), (1922]1 W. W. R. 151.—CAN. should be employed in connection | bound to pay. ORPHEUM THEATRICAL 
therewith is a part of the consideration, , Co. v. VULCAN ENGINEERING CON- 


PART V. SECT. 6, SUB-SECT. 2.—A. 
1689 i. Promise to perform existing 


& the observance thereof 1s a con- 
dition precedent to the renewal of the CAN. 


STRUCTION Co., [1923] 3 D. L. R. 52.— 


356 


1887a. Add. Citations :-—[1923] 2 Ch. 452; 92 
ht K. B. 944; 129 L. T. 624; 67 Sol. Jo. 
56. 


Vol. XII.—Contract. Cases 1887a —2084a. 


1905. Add. Annotations :—-Consd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. Refd. Monnicken- 
dam v. Leanse (1923), 39 T. L. BR. 445. 


Part VI—-Void and Illegal Contracts. 


1938. Add. Annotations :—Generally, Refd. Sorrell 
v. Smith, [1925] A. C. 700. Mentd. Brimclow 
vt. Casson, [1921] 1 Ch. 302 ; 
Shipping Federation, [1924]1 Ch. 28 ; homp- 
son wt British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 76145 British 
Oxygen Co. v. Liquid vAur, [1925] Ch. 385. 

1961. Add. Annotation :- Refd. Cohen Roche 
(1926), 95 LL. J. WK. 2. 94d. 


1971. .ldd. Annotation: Refd. James e. British 
General fnsee.., (1927) 2 WK. BL Se. 


1973. Add. Annotation: Asto (1) Apld. Palmolive 
Co. (of England) rv. Freediman (1927). 11 
T. 1. 2. 86... 

1981. Add. Annotations :—.1s to (1) Consd. James 
v. British General Insce., [1927] 2 K. B. Std. 
Generally, Mentd. Re Kngelbach’s Estate, 
Tibbetts v. Engelbach, [1924] 2 Ch. 348. 

1984. Add. Annotations : - Refd. Burrell v. Leven 
(1926), 42 1. I. RR. 4073 Richardson v. 
Moncrieffe (1926), 138 T. I. R. 82. Mentd. 
Greenhalgh +. Union Bank of Manchester, 
[1924] 2 Is. B. 153. 

1986. Lfdd. Annotation :-— Refd. Mmployers’ 
Liability Assce. ¢. Sedgwick Collins (1926), 
95 L. J. WK. 2B LOIS. 

2011a. - Knighthood.]—If «a contract which is 
iNegal as being contrary to public policy has 
any clement of turpitude in it the parties to 
the contract are in pari delicto, & if one ot 
the parties to the contract has been defrauded 
no action, for damages can be maintained by 
the party defrauded, even though the con- 
tract is not of a criminal nature. 

The secretary of a charity fraudulently 
represented to P. that he or the charity was 
In a position to undertake that P. would 
receive a knighthood if P. made a large 
donation to the funds of the charity, & under- 
took that the title would be conferred if the 
donation was made. P., relying upon those 
representations & in the belief that the 
secretary was authorised by the charity to 
give the undertaking, made a large donation 
to the funds of the charity. As P. did not 
receive the knighthood he brought an action 


et. 





Reynolds v. | 


— 


against the charity & its secretary to recover 
back the money he had paid as money had & 
received or as damages for deceit or breach 
of contract :- Held: au contract for the pur- 
chase of a title, however the money is to be 
expended, is an improper & legal contract, 
as being against public policy, & as P. hnew 
that he was entering into an improper & 
illegal contract. he could not recover back tho 
money he had paid from the charity as money 
had & received, nor recover damages from the 
charity or its secretary, nor clainy to repudiate 
the contract as being still executory & recover 
back the money paid. -PARKINSON vr. COL- 
LEG OF AMBULANCE, Trp. & PLARRISON, 
[1925) 2 KK. B. 13 98 Te J. WK. B. 1066 5° 135 
LT. 135; 40 'T. lL. R. 8865 69 Sol. Jo. 107, 


(A) Agreements Relating to Bankriupley (Volo XIL., 
p. 24S). 

To the existing cross-reference, 
follows: - 

Agreement tor withdrawal of petition.| - 
See BANKRUPTCY, No. boeGa. aule. 

Agreement tor improper distribution of 
estate.| -- See BANK eros, No. li66a, ale. 

Agreements not to oppose discharge.| 
See BANKRUPTCY, Volo TV. pp. of, O47, 

Agreements for payment o1 debts barred by 
discharge.|~ See Bannnurproy, Vol. IV., 
pp. 589-592. 

Agreements for procuring assent of creditors 
to composition deeds.|-- See BANKRUPTCY, 
Vol. V., pp. 120 F639 Ph fo. 

2028. Add. Annolation: Retd. Re Lanyon, lan- 
yon v. Lanyon, [L927] 2 Ch. 264, 

2084a. ——- Marine insurance—Not expressed in 
sea policy.|—No contract for sea insurance 
is valid unless it is expresscd in a sea policy. 
The contract in this case was a contract for 
sea insurance &, not being expressed in a 
poliey, was unenforecable. 

The expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (LORD 
SUMNER). -NAGOREMULL v. ‘PRITON INSUR- 
ANCE (o., Urp. (1924), 41 T. lL. IR. 168, BP. C. 


add oas 


PART VI. SECT. 2. 


: S. 2. Kanwar BHaxn-SukiA 
NANI) tT GANPAT  [lat-RamM JIWANn 
(1926). ]. IL. kh. 7 Lah. 442 —JND. 


PART VI. SECT. 3. 


1950 iv. -J}— A.-G. FOR 
BRITISH COLUMBIA t. BROOKS, BIDLARKE 
& Co., {1922]}3 W. W.R.9: 638. C. Rh. 
466; 66 D. L. ht. 475.—CAN. 


PART VI. SECT. 4, SUB-SECT. 1.—-A. 


sn. Manufacture of goods with false 
description.) — Pltf. co.’s salesman 
purported to enter into contracts for 
the sale to deft. of quantities of ‘ All 
British ’’ motor tyres & tubes. The 
oods would be manufactured in Mel- 
ournu, but cach contract stipulated 
that the words ‘‘ English Manufacture ” 








should be branded upon them, & deft. 
intended to rell the goods, relying upon 


_ the brand to mnmply that they had been 


manufactured in england : --//eld : at 
common law the proposed brand would 
be a fraud on the public, & the Maxim 
ex turpicausa non oritur actio apphed.— 
BARNET GLASS RUBBER Co,, LTp. v. 
MCDONALD, [1922] N. Z Li. Re 767; 
Gaz. L lt. 213.—N.Z,. 


PART VI. SECT. 4, SUB-SECT. 2. - A. 


1977 iv. ———.]-—A contract will not 
be declared unenforceable as beige 
against public poliey, anless it belongs 
to a elass of contracts that the luw 
recognises as being within that cute- 
gory. ‘The ct. cannot invent a new 
head of public poliey.—-WApcukRy vv. 
FALL (Sask.), [1926) 4 DD. L. KR. 333; 
[1926] 2 W. W. R. 657.—CAN, 


PART VI. SECT. 4, SUB-SECT. 2. — 
B. (f£) iat. 

sp. Assignment of money due unda 
macl-contract.|—A i mail-eoutract pro- 
hibited the assigument of moneys due 
thereunder without the consent of the 
Postmuster-General :—J/did 2 such an 
assigninent was not void as contiary 
to public policy, on the analogy of 
assignments of salaries of public 
servants. -HoppkER & TOLLKY, LTb. 
v. CORNES, (1923) N. Z Le. Lt. 876.—- 


PART VI. stata aa 2.-— 
- (t). 


2086 iii. - -—- ——--.] — Deft.employed 
pltf., a land agent & member of a 
municipal council, to sell his land to the 
Closer Settlement Moard under Dis- 
charged Soldiers Settlement Acts. 


Cases 2089-—2241. 


2089. Add. Citation :—15 Asp. M. I. CO. 566. 


Add. Annotations :—Distd. Pinnock v. Lewis 
& Peat, (1923] 1 K. B. 690. Mentd. The 
Christe] Vinnen, [1924] P. 61; Reed v. Page, 
Son & East, [1927] 1 K. B. 743. 

2089a. Agreement for recovery of betting debt. |— 
Pitf. carried on business as the ‘ Turf 
Register,’’ which in a prospectus issued by 
him was called a “‘ society ’’; but he was the 
sole proprietor of the business, though he 
described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, & of a commission on the amounts 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him & 
deft., in the terms of the prospectus, that in 
consideration of pltf. putting up all the 
necessary disbursernents for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly was 
to he equally divided between claimant & the 
suciety. Pltf. brought an action to recover 
the amount of debts alleged to have been 
wrongfully collected by deft. in breach of 
the agreement :—-Held: the agreement was 
illegal & void, being contrary to public policy, 
& pltf. could not re 
(1020), 36 T. L. R. 658 ; 64 Sol. Jo. 671. 


2102a. ——-.]—Gu1IBboRN wv. FenLows (1717), 2 
Kq. Cas Abr. 1605; 5 Vin. Abr. 108, pl. 20 ; 
22K. RR. 136, LC. 

2112. Add. Annotation :—-Consd. Parkinson  v. 
College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2190a. — -- --—-— Inference of new promise after 
divorce. |- -PItf., who at the time was a 
married woman, accepted deft.’s proposal of 
marriage, provided that she obtained a 
divorce. Pitf. did obtain a divorce, & deft. 
then gave her an engagement ring & the date 
of the wedding was arranged. Ultimately 





Pitf. submitted the land to the Board, 
but before the sale he had resigned | of 
his position on the council. Under 
the above Acts pitf., as a imember of 
the council, could be called upon to 
advise the "Board in connection with 
purchase of land within tho muni- 
cipahty. dIn an action by pltf. to 


polley.— ee 
11926] 4 D. 
Rt. 657. GAN. 


Board for payment to vendor by soldier 
additional siuin.)—Ffleld : 
enforceable as being against public 


v. 
R. 333: ; [1926] 2 W. W. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


deft. married another woman. In an action 
for breach of promise of marriage deft. 
pleaded that the contract was void in law 
as being contrary to public policy :—Held: 
although the original promise was void yet a 
new promise, after pltf. had become a free 
. woman, could be inferred from the giving 
of the ring & the arrangement of the date of 
the wedding, & plt?. was entitled to recover.— 
Sxrpp v. KELLY (1926), 42 T. L. BR. 258, P. C. 
2214. Add. Annotation :—Refd. Anderson’ v. 
Daniel (1924), 130 L. T. 418. 
2215. Add. Annotation :—Apld. 
Daniel, [1924] 1 K. B. 138. 


Anderson  v. 


SUB-SECT. 2.—-PARTICULAR CONTRACTS RENDERED 
Me oR ILLEGAL By StratTutTp (Vol. XII., 
p. ). 


Add the following cross-reference :— 


Sale by other than imperial weights & 
measures. |—See WEIGHTS & MEASURES. 


2224. Add. Annotation :—Mentd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. T. 4438. 


2226. Add Citation :—- See, |1 906] 1 Ch. 747, n. 


Add. Annotations :—- Apld. Anderson  v. 
Daniel, [1924] 1 K. B. 138. Mentd. Ne A 
Debtor (No. 229 of 1927), [1927] 2 Ch. 367. 

2227. Add. Annotation :—Refd. Anderson’ vw. 
Daniel, [1924] 1 K. B. 188. 

2228. Add. Annotation :—Apld. Anderson v. Daniel 
(1923), 938 L. J. K. B. 

2229. Add. Annotation :—Consd. 
Daniel, [1924] 1 K. B. 138. 

2231. Add. Annotation :—Refd. 
Daniel, [1924] 1 K. B. 1388. 


2282. Add. Annotation :—Consd. 
Daniel, [1924] 1 K. B. 138. 


2236. Add. Annotation :—Refd. Anderson v. Daniel 
(1924), 180 L. T. 418. 


2241. Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 


Anderson vw. 


Anderson v. 


Anderson v. 


of marriage to be performed core 
tingeontly upon a divorce being ob- 
tained was against public policy, & no 
action could be maintained thereou.— 
CAULFIELD v. ARNOLD une: 1), ees 
17. L. R. 295; [1925] 1 W. W. KR. 

664 33432. C. R. 404.—CAN. 


not un- 


FALL (Sask.), 


recover from deft. commission on the 
bale :—Leld >: the private interest of 
ltf. under bis agreement with deft. 
ad a tondency to interfere with the 
proper discharge by pltf. of his public 
duty, & the agreement was illegal & 
void as be ing ugainst, pp policy.— 
Woop v. LIrrLuE, [192 ts 313 


29 Cc. L. R. 564; 27 Argus L. lh. 
400.—AUS. 
2086 iv. -— -}—Held : a contract 





by which pltf. was to uso his supposed 
influence with members of the Govt. 
for obtaining contracts In return for 
@ conimission was contrary to public 
poy & void.—Carr-Harris tv. 

ANADIAN GENERAL ELkorric Co. 
(1920), 48 O. L. RR. 281; 55 D. L. R. 
506; 19 QO. W. N. 591.—CAN. 


2086 v. ~————, J— Where a contract 
to pay a commission on the sale of 
roperty to a provincial Govt. is entered 
uto on the undoerstandi that the 
ee is a person having intluenoce with 
6 employees of the Govt. & that he 
will exercise such influence to bring 
oe the sale :——Held: the contract 
gilsgal MACMILLAN vw. MOoonry, 
Tear iL. R. 762; 3 W. W. R. 
SCAN. 


Agreement bdbelween soldier & 
tS, of land to Soldier Settlement 





PART VI. end ' SUB-SECT. 4.— 


20986 i. .}—A contract is not 
vitiated because it was induced by a 
threat of criminal proceedings, for 
which there was sufficient ground, 
provided there is no agreement te 
stifle the rosecution. — Bow 
PYHIFYER & GILBERT, [1924] 3 D. L. R. 

4; 2W. W. R. 1149.—-CAN. 

2098 iv. 
in the emplo 

















-}+—D. was 
of pltfs. & was charged 
with criminal breach of trust in respect 
of a cheque for Rs.30,000 which he 
cashed for pltfa. D: paid pltfs. 
kis.15,000, D. & his brother R. 
executed a mtge. in favour of pitfs. 
with a view to withdrawal of the prose- 
cution. Pltfs. put in a petition stating 
tho facta, & the prosecution was 
dropped :—-lleld: the agreement was 
not pgainel public policy. —-DWIJENDRA 
NATH MULLICK v. A GOBIN- 
ae (1925), I. L. R. 53 Cale, 51.— 


PART VI. SECT. 4, SUB-SECT. 5.—G. 

2190 i. Promisee married—Promise 
to marry conditioned on divorce.}— 
Where a promise of marriage was mado 
after the hearing of a petition for 
divorce, but before the Passage of the 
bill of divorce :—Held: any promise 

oro 


PART VI. SECT. 4, SUB-SECT. 5.—H. 


st. gy aati for support of adul- 
terine bastard.)— Held: a contract 
by a third party to pay tho mother 
for the support of a child allege oe 
her to be the result of adultery. are 
him while she was living with ber hus- 
band is against public policy, void 
& unenforceable.—K1JKO v. BACYZSKI 
(1922), 61 O. L. R. 225.—CAN, 


PART VI. SECT. 5, SUB-SECT. 1. 


2200 iii. .--If a person cou- 
tractiug to operate a boiler & engine 
has not a certificate or permit under 
Boilers Act, RN. S. A., 1922 (c. 193), 
authorising "him to oper that par- 
ticular kind of boiler & cngine, the 
contract is prohibited by the Act, & 
is unenforceablo, & such person is 
not entitled ~ recover on & quantum 
merutt. Mi oer v. oa wi 1925] 

1DL R 371: s (1924) 3 W. W. R. 
957 —CAN. 


Porat i. Action arising out of Fee 
etract— 


Recovery of money 

aid under an Ulegal dontract 
recovered a —MERKEL t@. 
MoKENDRY, aa nael 2 L. R. 995; 

[1926] 2 W. i) Os Man Le It 

§06.—CAN, 





Mouct 
cannot 


2285. Add. Annotation :—Folld. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


2292a ——.}—-NAGOREMULL v. TRITON INSUR- 
ANCE Co., Ltp., No. 2084a, ante. 


23817. Add. Annotations :—As to (2) Refd. Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226; Bowling 
v. Cox, [1926] A. C. 751. Generally, Mentd. 
Boston Corpn. v. Fenwick (1923), 129 L. T. 
766: Holt v. Markham, [1923] 1 K. B. 504. 


2825. Add. Annotation :—Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2329a. ——— Contract contrary to publie policy.]|— 
PARKINSON v. COLLEGE OF AMBULANCE, LTD 
& Harrison, No. 2011la, ante. 

2833. Add. Annotation :—Refd. Anderson v. Daniel 
(1923), 93 L. J. K. B. 97. 

2337. For the cross-reference following this case, 
‘* Whether parties in pari delicto.] — S. 
Nos. 2356, 2363, post,’’ read ‘“ Whether 
Sele in pari delicto, see Nos. 2353-2363, 
post."” 

2339. Add. Annolation :—Distd. Hill v. Fox (1858), 
31 L. 7. O.S. 118. 


2350a. ——— Subscription to charity—On promise 
of knighthood—Promise by secretary. |— 
PARKINSON »,. COLLEGE OF AMBULANCE, Urp. 
& HArRRison, No. 20118, ante. 

2851. Add. Annotation :—Refd. Parkinson  v. 
rag or of Ambulance & Harrison, [1925] 2 

2358. Add. Annotation :—Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T L. R. 886. 

2360. The cross-reference following this case 
should follow No. 2359. 


Vol. XI.—Contract. Cases 2285—2501. 


2872. Add. Annotation :—Roefd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


2375. Add. Annotations :—-As to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. Generally, 
Refd. Palmolive Co. (of England) v. Freed- 
man (1927), 44 T. L. R. 86. 


2391. Add. Annotation :—Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 


2391a. .—A promise may be enforceable, 
notwithstanding that the promisor has in the 
same document made promises, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 
& that not the kind but only the extent of 
the promisor’s obligations will be changed 
by the partial enforcement.- PUTSMAN  v. 
TAYLOR, [1927] 1 K. B. 637; 96 1. J. WK. B. 
315: 136 L. T. 285; 43 Th. Re. 158, D. © 
affd., (1927, 1 KK. B. 711, C. A. 

2407. Add. Annotation : -Refd. Re A Debtor (No. 
229 of 1927), [1927] 2 Ch. 3607. 

2412. Add. Annofation: Distd. Milsted v. Hamp 
& Ross & Glendinning (1927), 71 Sol. Jo. 845, 





| 2426. Add. Annotation :—Mentd. Calthorpe v. 


McOscar, {1923} 2 K. B 573. 


2454. Add. Annolation : — Refd. 
Cooperstein, [1926] Ch. 657. 
2456. Add. Annotation :—Refd. Cantiere Navale 


Triestina v. Russian Sovict Naphtha Export 
Agency, [1925] 2 K. B. 172. 


2496. Add. Annotations: — Refd. Crown Milling 
Co. v. I., [1927] A. C. 3013; Palmolive Co. 
(of England) v. Freedman, [1027] 2 Ch. 383. 

2501. Add. Annotation :--Mentd. Pirie v. Richard- 
gon (1926), 70 Sol. Jo. L028. 


Greenberg — v. 


PART VI. SECT. 7, SUB-SECT. 1. 


CG. Reved. sub nom. DOMINION FIRE 
INSURANCE Co. v. NAKATA, 52 8. C. RR, 
294; 26D. L. R. 722. 


PART VI. SECT. 9, SUB-SECT. 1.—B. 


sv. Imposing terma on defendunt~—- At 
what stage of proceedimgys.J|—While 
equitable terms may be imposed on 
doft. seeking reliof from a contract on 
the ground of illegality, they can be 
given only when asked for on the dis- 
missal of the action to enforce the 
contract: they cannot be enforced aa 
a cause of action, or allowed when first 
asked for on appeal from auch disx- 
missal.—DEMCHENKO v. FRICKE, [1926] 
2D. L. R. 1098; [(1926)2 W. W. KR. 
221; 20 Sask. L. R. 492.—CAN. 


PART VI. mache 15 eae 1.— 

2818 ili. ——-.}—Held: while money 
pea for an illegal See might have 

n recovered ore the effecting of 

the ille purpose, it cannot 
recove after.—LAWSON v. FARLEY, 
(1924) 1 D. L. R. 279; 1 W.W.R 
243 H 18 Sask. L. R. 48.—CAN. 

2318 iv. -}+-Held: where an 
6xecutory contract is made for illegal 
sale of goods & the contract has not 
been carried out but re totally 
unperformed, it is open to a party to 
repudiate the ill contract & on 
avoidance to recover any moneys 





deposited.— Hilwnk: DEvras & Co. %, 
MAUNG LYUN SHREIN (1924), 1. L. lh. 
2 tan. 414.—IND. 

sw. Pleading.) -— Where a_ suit, 
brought on a contract for illegal sale 
of goods, was framed for enforcement 
of the contract & not for damages for 
breach :-—Jicld: a decree for repay- 
ment of the monoy paid could not be 
passed, uuless the plaint was amended. 
—HIRJEE Devkasy & Co. v. MAUNG 
LYUN SHEIN (1924), I. L. R. 2 Kan, 
414,— IND. 


PART VI. SECT. 9, SUB-SECT. 1.-- 
C. (0) i. 





2326 iv. -}—Pitf., an insurance 
agent, induced deft. to apply for insur- 
ance on the promise that he would 
share his commission with deft. :— 
Held : the promise to share commission 
was prohibited by Insurance Act, 


bidet (Can.), & the transaction was 


llegal.— BERNSTEIN v. ERICKSON, 
{1921} 1 W. W. R. 84; 56D. L. 1 
616.—CAN. 
2326 v. -}—Held: while money 
aid for an illegal purpose might havo 
v recovered before the effecting of 
the illegal purpose, it cannot be recover- 
ed after.—LAWBSON v. FARLEY, [1924] 
1D. L. R. 279; 1 W. W. RR. 243; 18 
Sask. L. R. 48.——_CAN. 


PART VI. SECT 9, SUB-SECT. 1.—D. 
23738 1. Damages for breach.}—Put. 





agroed to sell certain leasehold premises 
to deft., a person of onemy origin 
within War Legislation & Statute Law 
Amordment Act, 1918, 4. 6, of which 
fact pitf. was ignorant :— Held: pitf. 
might either (1) sue on the contract 
& clain dumages for deft.’s breach of 
contract: in which case deft. would be 
estopped from allegmg that the con- 
tract was legal & void, or (2) sue for 
restitution of cou.pensation in respect 
of acts of part performance by him 
while ignorant of the legal nature of 
the contract, & before its repudiation 
by deft.--BRANIGAN v. SABA, [1925] 
N. Z L. R. 97.--N.Z. 


PART VI. SECT. 9, SUB-SECT. 3. 


2384 ii. -) -Pitf. in ignorance 
that deft. was of enemy origin sold to 
him certain premises, the price to bo 
paid by instalinents. Deft. was given 
possession, but beforo all instalments 
were pald he repudjated tho agrec- 
ment. An action by pltf. for unpaid 
purchase-money having failed on the 
youn’ that the contract wab Hlegal — - 
Teld: pltf. might eitber (1) suc doft. 
on the contract & claim damages for the 
breach, in which case deft. would be 
estopped from alleging that the con- 
tract was illegal, or (2) sue for restitu- 
tion of compensation in respect of acts 
of part performance by him while 
ignorant of the illegality, & before 
repudiation of the contract.— BRANIGAN 
v. SABA, [1923] N. Z. Iu. R. 07.~- N.Z. 





Cases 2505a—2832a. FINGLISH AND Empire Dicest SuprPLEMENT. 


Part Vil.—-Performance and Excuses for Non-Performance. 


2505a. --_— ‘‘ Unforeseen contingencies excepted ”’ 

— Goods obtainable from source not contem- 

plated by sellers.J—A contract provided for 

the delivery of goods ‘‘ unforeseen contin- 
gencies excepted.” No particular source 
from which they were to come was stipulated. 

Unforeseen political complications prevented 

the supply of the goods from the source con- 

templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources :—/leld:; the above 

Clause did not protect the sellers from lability 

to deliver the goods.—WILLS (GEORGE) & 

SONS, LID. v. CUNNINGHAM (RR. S.) Son & 

C'o., [1924] 2 K. B. 220; 038 L. J. K. B. 1008 ; 

ISL LL. T. 400; 40 T. LL. KR. 108. 

Add. Annotation: Mentd. Captam J. A. 
Cates Pug & Whanlage Co. 7. Pranklin Insce., 
[1927] ALC. 698, 

2528. Add. Annolation :— Mentd. Larrinaga ~~ 
Soc. Franco Americaine Des Phosphates De 
Medulla (1923), 92 I. J. K. OB. 455. 

2544. Add. Annotations: Refd. Cantiere Navale 
Triestina vo. Russian Soviet Naphtha Ixport 
Ageney, [1925] 2 IK. B.1723; Hogarth v Cory 
(1926), 06 L. J.P. C. 2043; Umited States 
Shipping Board uv. Strick, [1926] A. C. 545; 
Vergottis v. Cory (1026), 95 1. J. KK. LB. 
1002. 

2545. Add. Annotations: Refd. Rederi Akt. Acolus 
v. Tas (1925), 42 TLL. BR. 603 United States 
Shipping Board ©. Strick, [1926] A. C. 545. 

2547. Add. Annotations : --- Consd. Verelst’s Ad- 
ministratrix o Motor Union Insce., [1925] 
2 K. B. 137. Mentd. Transoceanica Soc. 
Italiana Di Navigazione v. Shipton, [1923] 
1K. B. 3)3) JR ov. Roberts, Hae yp. Scurr, 
[1924] 2 KK. LB. 695. 


2553. Add. Annotations :- -Consd. Verelst’s Ad- 
ministratrix «. Motor Union Insce., [1925] 2 





2512. 


K. 1B. 137. Retd. Hall e. Pam (1927), 137 
Wee De 
2576. Add. Annotation :—Mentd. Ballantine 





Cramp & Bosman (1923), 120 L. TT. 502. 
fell.  datmolations: = Refd. Akt. Reidar er. 
Areos, [L927] PW. Be. fon. 
2607. wldd. Annotation: Consd. Re Wait, [1927] 
I Ch. G06, 
2624. Add. Annotation : 
[1925] A. C. 859. 


PART VII. SECT. 1. 
ce. Reved., 51 D. L. RR. 509. 


fi. roach of collateralcontract 
Sfrict proof necessary | BotRnon or 
SPEEWYN, (E920) 6 2) a. Ro vo61.— CAN, | 


PART VII. SECT. 2, SUB-SECT, 1. 
2506 iv. Where We. agreed 


2590. 


Consd. Martin v. Stout, 





HeinTZMAN & CO 
66 AN 


, #66.— CAN. 


2607 ii. 





. ~——, | 


' 2788. Add. Annotation :—Refd. Cohen v. 


- 11923) $4 D. L. RR. 


PART VII. peat raha 2.— 


«Vif. contracted to 
sell to deft. certain Oregon timbers 
to be procured from America :—Held : 


2832a. 


2737. Add. Annotation : —Refd. Bradford v. Price 
(1923), 92 L. J. K. BG. 871. 


Roche 
(1926), 05 L. J. K. B. 945. 


2825. Add. Annotation :—Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48. 


2828. Add. Annotation :—Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
{1923| A. C. 48. 


2829a. Subsequent agreement unenforceable at 
law.}/—lios—e & FRankK Co. v. CROMPTON 
(J. RK.) & BROTHERS, Jurp., No. 4, ante. 


2830. Add. Annotalion :— Apprvd. Martin v. Stout, 
[1925] A. CO. 359. 
2831. Add. Annotations: -Refd. The British Trade, 
[1921] BP. 101; Berners v. Fleming, [1925] 
Ch. 264. 
2832. Add. Annotation :—Mentd. Klis’ Trustee v. 
Dixon-Jolnson, [1924] 2 Ch. 451. 
-}) Under agreements made in 
1923 & 1925, pltfs. were granted the right to 
occupy sufficient land of defts. for the pur- 
pose of constructing & working a railway 
until the termination of the exhibition to be 
held on the grounds of defts. at W. during 
19024 & 1925, whereupon pitts. were to be at 
liberty to sell all their property & other 
assets at W. to a purchaser to whoin defts. 
agreed to grant an option to occupy the land 
forthe further period of one year thereafter & 
a further option to continue such occupation 
from year to year for a total period not 
exceeding six years trom the closing of the 
exhibition. Pltfs. constructed a railway on 
the ground of defts., & worked it until the 
closing of the eshibition on Oct. 31, 10205. 
On Dee. 30 detts. purported to terminate 
their agrcements with pltfs. qn the ground 
that same had lapsed owing to pltfs.’ delay 
in exercising the option of calling for a re- 
newal of the licence to oecupy detts.’ Jand in 
favour of a purchaser of the railway under- 
taking :— Held: by purporting to terminate 
the agreements defts. had committed an 
anticipatory breach thereof, & pltfs. were 
entitled to damages. -— Never-Sror ly. 
(WEMBLEY) tv. Bririsn ISMPIRE JOXHIBITION 
(1924) INCORPORATED, [1926] Ch. 8773; 95 
I. J.Ch. fbb 3 135 7... 105 3; 7TOSol. Jo. 735. 





mercly permitted pltf.. for their own 
convenience to postpone the time for 
delivery :—JIcld : deft». were entitled 
at any time before delivery to require 
Bal ie perform the contract according 
o it» oliginal terms.—JACKSON & Co., 
Lap. v. CO-OPERATIVE FREEZING Co. 
OF SOUTH CANTERBURY, LTD., [1922] 
N.%. L. RR. 2; Gaz. L. R. 176.—N.Z, 


to pay H. £10 as damages tor assault 
& give an admission in writing that the 
assault owas unjustifled  -Jfrld: oa 
tender of £10 under protest: coupled 
With wstatement that the assault was 
Justified way not a comphanee with 
the agiremnent — WarkkeN ¢ Hisior 
(1925), JON. LL. RR. oo.—S. AF. 


ART VII. SECT. 3, SUB-SECT. 1.—A. 
2532 vi. -J—Where on the sale 
Of a piano to be manufactured for 
the buyer there was a failure to deliver 
Jn four months, no time being specified 
for delivery :—Held: this was not a 
lapre of a reasonable time.—FosTErR v. 





the contract being a mercantile one, 
& therefore pround facie one in which 
time was of the essence of the contract, 
& there being nothing in the contract 
or the surrounding circunistances to 
show that the parties had a different 
Intention, time was of the cssence of 
the contract.—JacKSsON & Co., LTD. 
t. CO-OPERATIVE FREEZING Co. Ol] 
Sourn CANTERBURY, LTp., [1922] 
N. z. L. ht. 2 7 Gag. L. R. 176.—N.Z. 


PART VII. SECT. 3, SUB-SECT. 2.—G. 


2620 iii. -}—Where the evidence 
showed no binding agreement to en- 
large the time for delivery, but defts. 


260 





a 


PART VII. SECT. 6, SUB-SECT. 38.- 
A. (a) * 


2833 viii. .}— Although repudia- 
tion by a party to a contract of sale 
entitles de facto the other party to 
recover damagep thus incurred, the 
vendor has the mght to insist on pre- 
serving the integrity of the contract 
& to tender the goods for delivery 
uccording to the terms of tho sale, in 
which case his claim for damages will 
be more easily & readily assessed upon 
refusal to accept by the buyer.— 
BRILLIANT SILK MANUFACTURING CoO. 





2835. Add. Annotations : —Consd. Martin e. Stout. | 
Refd. Tyldesley U. D. C. 

v. Leigh R. D. C. (1925), 23 L. G. R. 243. | 
Mentd. Re City Life Asscce., [1926] Ch. 191. 

-]—A party to a contract who desires 
to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable dispatch. — 
BERNERS v. FLEMING, [1925] 1 Ch. 264 2 94 
L. J. Ch. 273 $ 132 L. TT. 822, Cy A. 

(Wembley) v 
Kunpire Exhibition (1924) Incorporated, [1926] Ch. 877. 


2841. Add. Annotations :—-Refd. Berners v. Klem- 
ing, [1925] Ch. 264; Martin v. Stout, [1925] 
A. C. 359; Never-Stop Ry. (Wembley) +t. 
British Empire Exhibition (19214) Incorpo- 

Mentd. HNilis’ Trustee 

v. Dixon-Johnson, [1924] 1 Ch. 342. 

Akt. 


[1925] A. C. 359. 


2835a. 





Annotation —Refd. Never-Stop Ry 


rated, [1926] Ch. 877. 


2846. .fdd. Annotation: Retd. 
Arcos, [hoe 7] ER. BL 3852. 
2847. Add. Annotation : —Refd. 


Akt. 
Arcos (1026), 42 T. . R. 737. 


Vol. XII.—Contract. 


of consideration received.|—Tliltf., 1 mental 
specialist, & the proprietor of a nursing 
home, sued deft. for medical attendance & 
board & lodgings of deft.’s son, a patient 
certified to be insane ; 
claimed for negligence & unshilful treatinent. 
The jury found tor plitf. on the claim; & on 
the counterclaim they awarded deft. 20s., 
finding that pltf. was guilty of negligence or 
breach of duty in not entering in a book the 
occasions when the patient was confined to 
bedroom 
entries being required by rr. 138 & 16 of the 
rules made by the Comrs. in Lunacy under 
Lunacy Act, 1890 (c. 5), s. 338 :—-Jleld: as 
deft. had received a substantial part of the 
consideration, pltf.’s breach of duvy did not 
co to the root of the contract so as to be a 
defence to pltf.’s entire claim, & judgmént 


British 
ib 


Reidar 2. 


Cases 2835—-2945. 


& deft. counter- 


the such 


door locked, 


with 


must be entered in accordance with the ver- 


d eb. 


Reidar st. 


al Ns 


2888. 4d. Annotation : —Mentd. Thomas v. Todd, 


pigg612 K. BL OT, 


2896. .4dd. Annotation :—Consd. Meyrick v. Dyson 


(1925), 41 T. 1. R. 368. 


2899a. Effect of part-performance — Major part 


T WALEINAN, FPN25) 2 DD LR 
[11920 5 Co R219 CAN 

2833 1x. ) Where a ¢€aQ or 
hounced a contract before breach & the 
other parts trade a new arrangenie nt 
With the co with the obyect of mitts 
Inge has daniapees Meld he had 
edopted: the renunciation Q was en 
tithed to damages — Garrison eo THe 


td, 


KEN A Cit Timhenk Co [1926; 2 
DP rR sos, fIy2or2 W -kR st 
J7BC R 221 CAN, 

2838 1a.—— .] ~-Where the conduet 


of one of the parties to a contract has 
been such as would lead a reasonable 
person to the conclusion that he docs 
not intend to full hin part of the 
obligation, the other party to the con- 
tract, Whatever in tact may have been 
the actual intention of the former, 
may treat such conduet as an mitiunia- 


tion that the contract has been 
Tepudiated., — FARSIHIND, PMU. vw 
BLCHELY-CRUNDALL, [1922] S.C. 


(H. T..) 173.—SCOT. 

2838 v. ——--.}]—On the facts: ~ 
Held: deft. did not refuse to carry 
out the real contract & what he 
did in the ciueumstanecs did not 
amount 10 a Jepudiation of the real 
contract 60 as to cuftitle pith to 
terminate it.- FRLULDWAN vt. FRENGI 
(1921), 00 O. L. RR, 482,.—CAN. 


%838 vi. -)—If uw party declares 
us intention not to be further bound 
by & contract, this is an anticipatory 
breach upon acceptance by the other 
Party. It docs vot matter that the 
party so declaring 314 miusmstructed at 
the time as to the facts upon which 
he bases such declaration.—CLAUSEN 
vr, CANADA TIMBER & LANDS, LTD., 
{192314 D. L. kt. 751.—CAN. 


2838 vii. -)—- Where a_ buyer 
hnowing that the seller could not 
deliver, failed to pay the deposit agreed 
upon :-—Held: not a breach of con- 
tract nor repudiation.—TOWNSEND 1+. 
Moon Moior Co., (1924] 1 D. L. R. 
511.—CAN. 


2838 viii. 











Partial non-per- 


' 


| 


Jormance—Agreement substantially per- | 


ormed.}—By a tripartite agreement 


between the two applits., A. & B., & 
resp., it was agreed that A. should 


grant a sub-lease of one theatre to 
resp., that B. should grant a lease of 
another theatre to resp., & that resp. 
should grant a sub-lease of a third 
theatre, including all offices, to B. 


2941. .fdd. 


Lhe parties enveread Into possession, 
evcept that KB. owas excluded from a 
room Which applts. alleged to be an 
offlee which B. was entitled to under the 
nugreement —Meld:) the possession of 
the ofhee was not essential to the use 
of the preninses os a theatre, & au refusal 
to give it did not entitle applts. to 
TesciInd.—FULLER'S THEATRES, T1b. 
tr MUSGROVL (1923), 31 C. L. 1. bet. 
AUS 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) it. 


sa. Contract by correspondence — 

Refusal to sign formal contract.) —Cer- 
tum correspondence &  mcmoranda 
were rebed on by pltfs. to prove an 
agicement by  defts. Subsequently 
w® formal contract was sent to defts., 
Which they refused to sign, objecting 
to its terms -*—Meld :) absununge that 
the previous documents were sutiiere nt 
to establish a contract, the terms of 
the proposed formal contract modified 
inatenlally to defts’ progudicoe the 
previous undertaking as 10 time of 
bhipment, & defts. bad rejyccted to & 
clearly intimated thei intention to 
consider the contractual relations at 
an end, which lLhey were cntitled 
to do—~— Funta & Co., Lib. 1 
NORTHERN Fruit Co., U)., 
ID. L. lt. 402: 16 Sask. L. a. 
[1923] 1 W.W. 4.50.) =~CAN. 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) 


2851 ii. -—— -——--.}- Pitt. contracted 
with deft. for advertwing & aginecd 
to pay a weekly rent ip udvanc, if 
the rent fell into arreuim, the agrnec- 
ment to be cancelled. In an action 
for breach of agreement, deft. pleaded 
that the contiact had been avoided 
by pltf.’s default in payment of rent :- 
Hield;  pltf.’s default did not ase 
fact avoid the contract, & mn the absence 
of an allegation that pltf. had elected 
to treat the contract as void, the pla 
was bad.—MANNINGION v0. CLIFPILORD 
(L921), 17 Tas. L. HR. 13.— AUS. 


PART VII. SECT. 6, SUB-SECT 3.~— 
A. (c). 


sb. Provision an contract for luyui- 
dated daimnuges.}—A Clause in an agice- 
ment provided that a certain sum of 
money to be paid by resp. should be 


treated as the amount of compensation 3), 


in case of his failure to carry out the 


368 3 subsequent proceedings, 


Annotation : —Refd. British 
| ingions v. North Western Cachar Tea Co., 
[1923] A. C. 48. 


2945. Add. Annotations: —Apld. British & Hen- 


MEYRICK v. Dyson (1925), 41 PR. Ta 2. 


41.1. L. RR. 575, 
é 


& Ken- 


COMNUPaACL. FOR aL as TROT i ) WULELULIDO 
resp. to detcrmime the agreement by au 
hotice fo determine A&A an otler to pay 
that sum. FULL R’s Tin AIRES, Lib. 
vw Ustoee (1923), 8t GC. Le. Re. O2d. 


PART VII. SECT. 6, SUB-SECT. 3.- C. 

2900 y. — —-.} Where appll. had 
an cleetion to resemad: -Jleld she 
had by lis conduct in gong on with 
the agreement & taking advantage 
under at, arrevoeably exeremed his 
election to affirm tho agreement — 
Fulnak's THparrkis, Lip. vo. Mus- 
GROVE (1923), $1 CO. La. RR. o21.—AUS. 

2900 _ svi. Defts. ordered 
conta gouds tnanufactured) by oe: 
With some trifling «xeceptions all the 
goods were im aceotdunee with the 
requircmnents of the contract & reason- 


° 


ew ~ 


l ably fit for the purpose for whieh they 


—— 


wero supplied, Some of the good: 
were returned & an adjustment made 
concerning thems J/eld 2 defts. bad 
waived any meht they might have 
had to repudiate the contract because 
of the delivery of defeetive goods. - 
HAMILION Guan & Macimini. Co. vu. 
Liwis Broinpes, [L921] 3 2. Le. lt. 
js67.- CAN. 


PART VII. SECT. 6, SUB-SECT. 3.—D. 

sce. Contract absolutely terminated J 
—Where there was a distinet & 
unequivocal refusal by pltfs. to per- 
form them contract:  dseld: so long 
as defts. were continting to urge Or 
demand comphance with the contract, 
Ht eould not be sat to have been 
terminated, but whore finding that 
pitts.’ attitude was unalterable, dcfts. 
decided to wequiesee in it, & com- 
Inumcated .uch acquiescence to pitfs., 
the contract between the parties was 
put) an end = to.—JHANDOO —_MAL- 
JAGAN NAIM v. PUNL Cianp FALIEN 
ina (1924), I. L. RR. & Lah. 497.-- 


sd - — Collateral caontiacdt nat ter- 
nunaled ] Wortay »v DELta COPPLER 
Co., Lap ,(19vo) ££) L. Rh. 106).--CAN. 


PART VII. SECT. 6, SUB-SECT. 4. 


se. Ayroement under seal.) — Long 
delay in bringing action cannot defeat 
the enforcement of an agreement under 
scul where the twelve years specified 


by ptat. Limitations have not oxpired. 
- McCorMacK ¥v. ROBINSON, [1924 
L. i. 876; 2 W. W. R. 1110.— 


CAN. 


Cases 2945—-3106. ENGLISH AND Empire Dicrest SUPPLEMENT. 


ingtons v. North Western Cachar Tea Co., 
{1928} A. C. 48; Rose & Frank Co. v. 
Crompton, [1925] A. C. 445. 

2958a.. Add. Citation :—28 Com. Cas 265. 

Add. Annotation :—As to (1) Consd. Rose & 
Frank Co. v. Crompton, [1925] A. C. 446. 
2963. Add. Annotation :—Refd. British & Bening- 

ere oe Western Cachar Tea Co., [1923] 
2964. Add. Annotution :—Refd. British & Bening- 
ae ey ~ orth Western Cachar Tea Co., [1923] 
2965. Add. Annotation :—Refd. Rose & Frank Co. 
v. Crompton, [1923] 2 K. B. 261. 
2967. Add. Annotation :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
, AC. 48, 
2970. Add. Citation :—28 Com. Cas. 244. 


2975. Add. Annotations :—Refd. Jacobs v. Batavia 
& Gencral Plantations Trust, [1924] 1 Ch. 
287; Berners v. Fleming, [1925] Ch. 264. 

3033. Add. Annotation :—Refd. Kocnigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

3040. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Bax (1925), 70 Sol. Jo. 209. 

3052. Add. Annotation :—Mentd. Cory v. Davies, 
[1923] 2 Ch. 95. 

3090. Add. Annotations :—Refd. Ilford U. D. C. 
v. Beal & Judd, [1925] 1 K. B. 671. Mentd. 
Kdwards v. Birmingham Navigations Co. of 
Proprietors, [1924] 1 K. B. 341; Noble v. 
Harrison, [1926] 2 K. B. 332. 

3090a. For the existing paragraph substitute the 
following paragraph :— 

Absolute contract.]—By a contract dated 

Aug. 16, 1922, the sellers sold to the pur- 

chasers about one thousand boxes of Smyrna 

sultanas at 60s. a cwt. c.i.f. London, to be 
shipped from Smyrna by steamer to London 
during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 

Grecks,. On Sept. 9, 1922, it was taken by 

Turkish forces & shipment became impossible, 

with the result that the sellers did not ship 

any of the goods. The buyers claimed 
damages, & the dispute went before arbitrators. 
who stated a case for the opinion of the 

ect. under Arbn. Act, 1889 (c. 49), s. 7. 

The sellers said that they were excused from 

performance on the grounds (1) that the 

contract became illegal when the port of 

shipment came under Turkish control, as a 

state of war at that time existed between 

Iingland & Turkey; & (2) that a state of 

circumstances had arisen which made the 

contract impossible of performance & that 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) ii. 

c i. ——-.}—A contract roquired to 524.-—AU 
bo in writing cannot be varied by a 
new oral agreement, even if the varia- 
tion relates to a part of the contract 
which, if 1t stood by itself, would not 
be required to be in wri —--NUGLNT 
v. DAVIES, (1923) 1 D. L. R. 1040; 53 
oO. L. Kk. 453.— CAN. ” 


PART VII. SECT. 6, SUB-SECT. 6.— 
C. (a). 


st. What amounts to.}— Where a restitution.— 
clause in an agrooment provided that Lu» YaRbDs, 


IBER Yarps, LTp. v. MEA 
& certain sum of money should be (1923) 4 D. L. R. 1096; 3 W. W. R. 


treated as the amount of compensation 1308.—OAN. 
if the contract was not carried out :— 
Held; the giving of such an offer 
& notice to determine the agreement 


did not constitute a rescission by 2 sale an agent 


mutual consent.--FULLER’S THEATRES, 
LTD. v. a onoye (1923), 31 C. L. R. 


PART VII. SECT. 7. 

sj. Distinguished from rescission.) 
—Thero is a difference between oan- 
cellation & rescission. 
consequences of true rescission are 
the returning by each party of the 
benefits he has received, or restitutio 
in tniegrum. Cancellation means de- 
termination of the contract without 
AU & IMPERIAL 


PART VII. SECT. 8, SUB-SECT. 3. C 
ak. SON ee 


differed totally from the conditions with 
reference to which the contract was © :— 
Held: mere impossibility of performance did 
not discharge a party where performance 
was not naturally impossible, unless such o 
state of affairs had arisen as displaced the 
fundamental basis of the contract; in the 
absence of any strike, war or force majeure 
‘clause, the buyers were entitled to damages 
for failure of the sellers to deliver.—SARGANT 
(W. J.) & Sons v. Parerson (Eric) & Co. 
(1923), 129 L. T. 471; 39 T. L. R. 378. 
3093. Add. Annotations :—Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455; Kursell 
v. Timber Operators & Oontractors (1926), 
05 L. J. K. B. 569; Re Wait, [1926] Ch. 962. 
3094. Add. Annotation :—Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 604. 
3094a. ——.]—SarGant (W. J.) & SONS v. 
PATERSON (Eric) & Co., No. 3090a, ante. 


3095. Add. Annotations :—Refd. Cantiere Navale 
Triestina v. Handelsvertretung der Russe 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. Bb. 579; Hirji Mulji v. Cheong Yue S8.S. Co., 
[1926] A. ©. 497. 

3101a. All available shipping requisitioned. ] 
—Jn an action brought in Singapore in Aug. 
1917, defts. counterclaimed damages for failure 
by pitt. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ship- 
ment of the sugar had been prevented by the 
requisitioning of ships by the British Govt. :— 
Held: Civil Law Ordinance No. III (Str. 
Sett. No. VIII. of 1909), s. 5 (1), which 
provides that in all questions which arise 
for decision in the Colony ‘ with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute,’’ 
made Defence of the Realm Amendment 
Act No. 2, 1915 (c. 37), & Courts (Emergency 
Powers) Act, 1917 (c. 26), applicable to the 
casé, & the latter Act gave a good defence 
to the counterclaim whether the requisition- 
ing was under Defence of the Realm Act, 
1914 (c. 29), or under the prerogative power. 
—SENG Durr LIIn v. NAGURDAS PURSHOTUM- 
pas & Co., [1923] A.C. 444; 92L. J. P.C. 
141; 128 L. T. 7803; sub nom. TIIN v. 
ia a & Co., 39 T. L. R. 226, 








8106. Add. Annotation :—Mentd. Harper v. Hedges, 
[1923] 2 K. B. 314. 


article himself & then sell to the 
buyer. To do this he altered a con- 
tract by substitu his own name for 
that of his principal:—Held: the 
contract was avoided by this altera- 
tion.—RoyaL BANK OF CANADA 2. 
FRANE, [1923] 4 D. L. R. 1213.-——CAN. 

al. Addilion of pruvision for pay- 
ment of cont nd interest.}—Held: an 
alteration in a material respect.— 
PARBATI CHARANMUKHERJEE ©. AMA- 
RENDRA NATH BHATTACHARJEE (1925), 
I. L. R. 53 Cale. 418.—IND. 


The logical 


SHER, PART VII. SECT. 9, SUB-SECT. 2.—I. 
sm. Contract to instal furnace & 

maintain temperature of heat— 
hange of furnace.)—MILLS 


e. GLAck 
Bay Hovusinc COMMISSION. 


-+—To effect 
D. L. R. 608; 58 N. S. R. 317.— CAN. 


to buy the 


3115. Add. Annotation :—Consd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 

8149. Add. Annotation :—Expld. Re Wait, [1927] 
1 Ch. 606. 

3157. Add. Annotation :—Mentd. Sweet v. Williams 


3162. Add. Annotation :—As to (3) Apld. Sargant 
vw. Patersop (1923), 129 L. T. 471. 


3166. Add. Annotations :— Refd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 
522; Hirji Mulji v. Cheong Yue S.S. Co., 
[1926] A. C. 497. 

3168. Add. Annotations :—Refd. Larrinaga v. Soc. 
Franco Americaine Wes Phosphates De 
Medulla (1923), 92 L. J. K. B. 455; Cohen v. 
Sellar, [1926] 1 K. B. 536. 

8170. Add. Annolution :-—As to (2) Refd. The Lord 
Strathcona, [1925] P. 148. 





3172a. -+—(1) By a charterparty made in 
Nov. 1916, resps. agreed to place their 
steamship at the disposal of applts. on 


Mar. 1, 1917, & applts. agreed to employ 
her on specified terms for ten months from 
the date when she was delivered to them. 
The ship was requisitioned by the Govt. 
before Mar. 1, 1917, & was not released until 
Feb. 1919. Applts. then refused to take 
delivery of her :—dHeld: there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract does not depend upon the intention 
of the parties, or their opinions or oven 
knowledge, as to the event which has brought 
about the frustration, but upon its occurrence 
in such circumstances as to show it to be 
inconsistent with the further prosecution of 
the adventure.—Limgi Musi v. CHEONG 
YUES.S. Co., [1926] A. C. 497; 951.3. P.C. 
121; 1384 L. T. 737; 42 T. L. R. 350; 17 
Asp. M. L. C. 8; 31 Com. Cas. 109, P. C. 

Annotation :—Cenerally, Reta, De la Garde v. Worsnop (1927), 

96 L. J. Ch. 446. 

3175. Add. Annotation :—Refd. Wirji Mulji_ v. 
Cheong Yuc S. S. Co., [1926] A. C. 497. 

3177. Add. Annotation :—Refd. Paterson Zochonis 
v. Elder Dempster, [1923] 1 K. B. 420. 

3178. Add. Annotation :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

8181. Add. Annotation :—Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

8182. Add. Annotation :—Distd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183. Add. Annotation :—Distd. Canticre Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183a, —— Ship ordered to leave port— 
Subsequent permission to return & load. 

A charterparty of an Italian ship provided 
that 216 running hours, Sundays & _boli- 
days excepted, weather permitting, should 
be allowed the charterers for loading & dis- 
ch , & that the lay days should com- 
mence Foss the time the steamer was ready 
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$194 i. Time charter—-Ship _ re- 
quisitioned by Government.}—Held: a 


condition was not to be implied in 
the contract that an interruption should 
excuse the party from 

Performance of it, unless substantially 
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to receive or discharge her cargo, the captain 
giving six hours’ notice to the charterers’ 
agents, berth or no berth. The exceptions 
clause excepted ‘‘restraint of princes, rulers 
& people.”” The ship arrived at Batoum, 
& notice of readiness to load was given, 
_ days began to run. Owing, how- 
ever, to a dispute between the Russian & 
Italian Govts. the ship was ordered by 
the port authorities to leave Batoum & also 
Russian waters, & accordingly the ship went 
to Constantinople. Subsequently permission 
was obtained to load the ship at Batoum, & 
she returned after being absent from the port 
a little over a fortnight. The owners sub- 
sequently claimed demurrage from the 
charterers, on the basis that the lay days 
continued to run during the period the 
ship was absent from LBatoum :—Held: 
interference by the Russian Covt. did not 
amount to such an illegality as to excuse the 
performance of the contract. —CANTLERE 
NAVALE TRIESTINA v. HANDELSVERTRETUNG 
PER Russ. Soz. Fop. Sovikr REPUBLIK 
Narnrua Export, [1925] 2 K. B. 172; 94 
L. J. K. B. 579; 133 L. T. 162; 41 T. LR. 
355; 69 Sol. Jo. 443; 16 Asp. M. L. C. 501; 
30 Com. Cas. 172, C. A. 
Annotation —-Refd. Re Ropnuer Shipping Co. & Cleeves 
Western Valleys Anthracite Collieries, [1927] 1 K. 1B. 879. 
3184. Add. Annolation:- Refd. Akt. Reidar ce. 
Arcos (1026), 42 T. L. KR. 737. 


8185. Add. Annotations : —Refd. Sargant v. Pater- 
son (1923), 129 L. T. 471; Akt. Reidar v. 
Arcos (1926), 42 T. lu. R. 737; Jebara v. Otdo- 
man Bank, [1927] 2 K. B. 251. 

3188. Add. Annolations:-—-Consd. Snia Soc. di 
Navigazione Industria e Commercio v. Suzuki 
(1924), 29 Com. Cas. 284; Canticre Navale 
Triestina v. Handelsvertretung der Russ. 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 579. 


8189. Add. Citulions:—92 L. J. K. B. 455; 129 
L. T. 65; 16 Asp. M. L. C. 1385; 29 Com. 
Cas. 1. 
Add. Annotation :—-Refd. Hirji Muljiv. Cheong 
Yue S.S. Co., [1926] A. C. 497. 


3194. Add. Annotations :—Consd. Larrinaga v. Soc 
Franco <Americaine Des Phosphates De 
Medulla (10923), 92 L. J. K. B. 455. Refd, 
Willis v. Willis (1927), 96 L. J.P. 177. 

3198. Add. Annotations :— As to (1) Apld. Snia Soc. 
di Navigazione Industria e Commercio v. 
Suzuki (1924), 29 Com. Cas. 284; As lo 
(2) Apld. Hirji Mulji v. Cheong Yue S.S. Co., 
[1926] A. C. 497. Generally, Refd. Cohen v. 
Sellar, [1926] 1 K. B. 536. 

3199. Add. Annotation :—As to (1) Refd. Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226. 

3199a. -]) —lflingt MuLii v. CHHEONG YUE 
S.S. Co., No. 3172a, ante. 


3201. Add. Annotation :—Refd. Benaim v. Debono, 
[1924] A. C. 514. 

8202. Add. Annotation :—As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russ. Soz. Fod. Naphtha Export (1925), 04 
L. J. K. B. 579. 








the whole contract became impossible 
of Ca a COAL OO; 
he further »v. LORD STRATHOONA 3.5. Co., 

2D. L. R. 66: 57 N.S. R. 113.—CAN. 


9aa 


Cases 3206— 3494. 


3206. Add. Annotation :- Refd. Cayzer, Irvine v. 
Board of Trade (1926), 05 L. J. K. B. 1054. 


3211. Add. Annotations :--—As to (1) Refd. Larrinaga 
v. Soc. Franco Americaine Des Phosphates 
De Medulla (1923), 92 L. J. K. B. 455: 


8218. Add. Annolation:—-Generally, Mentd. Tour- 
[ 
mmanppawwennsg JAUVGIEZ J Lh She EPs 2UILS 

3225a. Confiscation by foreign Government.]—By 
w contract the vendors agreed to sell & the 
purchasers to purchase the timber then 
ptanding uncut im a forest in the Republic of 
Latvia, the purchasers to have fifteen yearr 
in which to cut & remove it, such time to be 
extended if the purchasers were prevented 
by an act of the Govt., or otherwise by force 
majeurc, or by war, from cutting or disposing 
of the timber. ‘The purchasers took possession 
of the forest, but shortly afterwards an 
agrarian Juw was passed in Latvia under 
which the forest & all the timber therein 
became the property of the Latvian State, 
the agreement became annulled, & all the 
ryhts of vendors & purchasers in the forest 
& the timber became entirely confiscated : - 
Held: the performance of the contract was 
entirely frustrated by the act of the Latvian 
State, & the parties were released tron. it.— 
KURSELL ro TIMBER OPERATORS & CON- 
TRACTORS, [1927] 1K. B. 2083 95 1. J. KB. 
0695 135 LL. 1. 2233 42 0. I. R. 185, C. A. 

8226. Add. Annotation: Refd. Kursell v. Timber 
Operators & Contractors (1926), 05 TT. J. K.B. 
O09, 

3233. Add. Annotations :— As to (2) Consd. Cantiere 
Navale Triestina ov. TLanudelsvertretung der 
Russe Soz. Kod. Naphtha Haport (1925), 04 
I. J. K. BK. 570) Refd. Jiarrinaga v. Suc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. BB. 455; Kursell 
rv. Timber Operators & Contractors (1926), 
05 1. J. KN. B. 569. 
aldd. Annolation: Refd. Browning 7. Crum- 
ha Valley Colberies, [1926] 7 K. B. 522. 

3239. Add. Annalation :— Refd. Browning v. Crum- 
lin Valley Colheries, [1026] 7 IK. B. 522 


Owade 
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| 3494. 


mit ow case of aterlity —CHERRIER & | 


3280. Add. 


3306. Add. Annotation : 


3328. .idd. Annolations : 


3447. Add. Annotation: 


11 Alla. L. i 


ENGLISH AND Empire Dicest SUPPLEMENT. 


3240. Add. Annotation :- -Refd. Browning v. Cruin- 


lin Valley Collieries, [1926] 1 K. B. 522. 


3243. Add. Annotation :— Refd. Browning v. Crum- 


Jin Valley Collieries, [1926] 1 K. B. 522. 

Atal Manta Saw duater Union 
rirecaay Co. uv. IL. R. Comrs. (1922), 12 Tax 
(ag. 427. 

Annotation : —Mentd. 
Pollak, [1927] A. C. 782. 


Marrasndsstinas e 


Campbell v. 


3282. Add. Annotations :—Consd. Cantiare San 


Rocco S. A. v. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. C. 226. Refd. Cohen v. 
Sellar, [1926] 1 K. B. 536. 

Retd. Tredegar v. }lar- 
wood (1927), 44 T. T. Re. 17. 





3327. Add. Annotations: -As to (5) Apld. Meyrick 


vo. Dyson (1925), 41 T. L. R. 368. Generally, 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 
K. B. 32s. 
Apld. Baldry v. Mar- 
shall, (1925] 1 K. B. 260; Barker r. Agius 
(1927), 18 T. d. BR. 751. Mentd. Szymono- 
wski v. Beck, [1928] 1 K. B. 457; Lancaster 
v. Turner, [1924] 2 K. B. 222. 

After this case add * See, also. COMPANIES, 
No. S814a.”’ 


3330. To the cross-retercnees following this case 


add ‘As regards bills of exchange.j- See 
Binds OF Hacnanuh, Vol. VIL, pp. 79 938." 
Refd. Cohen tv. Sellar, 
[1926] 1K. B. 536. 


3487. Add. Annotations :—-Refd. British & Bening- 


{ons v. North Western Cachar Tea Co., [1923] 
A. ©. 483 Never-Stop Ry. (Wembley) v. 
British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 


3490. Add. Annotation :— Refd. British & Bening- 


tons v. North Western Cachar Tea Co., [1923] 
A. C. 48. 

Add. Annotations :—Refd. United States 
Shipping Board v. Durrell, [1923] 2 kK. B. 
739; Anglo-Newfoundland Development Co 
v. Pacific Steam Navigation Co., [1924] A. C 
406; Cohen v, Sellar, [1926] 1 K. 8B. 536. 
that Iitization for the purpore of 


collection would be useless, there Wap 
NORTHERN PIPE 


1.0. C2 863 1380 1. T. 610, 


3217 i. -—-— I ffieultees ioway of 
Shipmunt Jo -By a contract, made in 
(916, deft. sold certain goods, ship mnt 
to be trom a continental port ino ix 
approximately equal monthly parcels : 

Held > the long delay in shipment 
caused by war did not frustrate the 
conumercedal object of the contract & bp 
pu 


.. LR. S08, on carpus a. WZ. 
AUS. : 

k i. = OY \ eonttact der tor 
eaport only: Jfeld. its: objet wap 
frustrated, Mayik & Jove INe. ot. 
ATLANTIC SUGAR RERINERUS. Lap, 
{19ve8} 2D LL. RR. T8385 o8 Of. L. RR. 
531 — CAN, 
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li. Lease of hotcl.] —Tho lessees 
of an hotel property, ee prohibition 
‘sain. into foree in Alberta, sued for 
a declaration that the Tease of the 
premises Q an agreement to purchase 
the chattels in the hotel were ter- 
minated through failure to obtain a 
licones :-—Held: the abolition of the 
bar was a risk that must be undertaken 
by tho lessee, it’ being a case not of 
total destruction of the subject-matter, 





N17) 2 W. WL. R88; 
270; 33 D. 1. RR. 659.--CAN. 
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3278 i. Revad., 1924) A.C. 226; 
lL. J.C. 865 130 L. TR. G10. 


PART VII. SECT. 11, SUB-SECT. 1.—A. 


3305 1. Performance by one to satis- 
faction of other partu--Whether party 
bound to decade reasonably or cntitled to 
deeds arbitrarily — Bond fide decision | 

Pltf, agreed to place sods around 
aasft. waa op diate tas thar raticfootian 
Defts., not being satished with the 
sods or the work, cuncelled the con- 
truet. In an action for damages for 
breach of contract, the jury found that 
defts. had acted honestly but un- 
reasonably :—Held: the judgment of 
defts. honestly arrived at was final, & 
pitt. was not entitled to recover.— 
‘RUMAN @ ForRD Morok Co. 01 
Canape, Lrp.. (1926) 1 D. L. KR. 96e ; 
Ss UO. L. LR. 317.— CAN, 

sn. Reevipt of money — Duty to 
collect.) ~A contract provided for a 
pereentage of the moneys recefved by 
one party to be paid to the other :— 
Held : liability could not be evaded by 
failure to collect the moneys; but 
where there was good reason to suppose 


364 


1 
3204 v. Pecrsad., [IN2ZE) AL CL 2263 03 | ORION ®& MeCriigur & PELNNINGLON, 
| 
| 
| 


no duty to litigate. 
LUNE Co. tv CANADIAN Gas Co.,, [1924] 
47). lL. R.1111.—CAN. 


PART VII. SECT. 11, SUB-SECT. 1.— 
D. (q). 


so. Lumber licence-- Condition against 
employment of Chinese or Jupunese.) 
- A condition ian a special timber 
heenece under Land Act (3B. C.), 1908, 
that no Chinese or Japanese should 
be employed in connection there- 
with w one of the essential terms 


RM UP ALEDEA Co SPALL, DiDLANM & LUs, 


(1922)3WLW.R9; 6358. C. RR. 466.— 
CAN. 


PART VII. an ah SUB-SECT. 3.— 
‘ )e 
p i. ——.}-The consideration for 
& quit-claim deed was the maintenance 
of the grantor & pltf. during their 
lives. After the death of the grantor, 
deft. married, & pltf. left & lived else- 
where :—Held: as it was cicarly 
meant that plitf. would live in deft.’s 
house & be maintained there by him, 
& as she had no valid excuse for leaving 
him, deft. was not obliged to provide 
for her support elsewbere.—COMEAN 
r. LEBLANC, [1923} 2 Db. L. KR. 1076; 
56 N. 8. R. 201.— AN. 


8495. Add. Annotation :—Refd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739. 
3500. Add. Annotation :—Refd. British & Bening- 
pee «. North Western Cachar Tea Co.,. [1923] 

. Cc, 48. 


3508. Add. Annotation :—Distd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. 


| -—Refd. Samuel v. Dumas, 








3513. Add. Annotations :-—Consd. Acties Nord 


| 
| 
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Osterso Rederiet v. Casper, Edgar (1928), 
28 Com. Cas. 222. Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48. 
3514. Add. Annotution : —Refd. Admiralty Comrs. 
v. Chekiang (Owners), [1826] A. C. 637. 
3519. Add. Annotation: —Refd. Lawrence 
GRA e inaven sya aes 
aidd. Citation -—Revsd. sub nom. NicHoLs 
ve. NORTH METROPOLITAN RAILWAY & CANAL 
Co, (18%t), TL Ll. T. 886, CL A. 


vt. 


prpe 8B 3B RO 


3520. 


Part Vill.—--Defences to Actions for Breach of Contract. 


3561. Add. Annotations :- Consd. Rose & Frank 


Co. tv Crompton, [1925] A. CC. 445. Refd. 
British & Heningtons wv. North Western 
Cachar Tea Co., [1923] A. C. 4S. 

3569. Add. Annotation :--Refd. Allen v. Royal 


Bank of Canada, (1925), 41 T. I. RR. 625. 
3622. Add. Annotation :-- Consd. Allen v. Royal 
Banh of Canada (1925), 41 JT. L. 2. 625. 
3641. Add. Annotations :—Consd. Jones ». Waring 
& Gillow, [1925] 2 K. B. 612.) Refd. Barclay 
v, Maleolin (1925), 183 1. PR. 512. 
3646. Add. Annotations :— As to (1) Refd. Ie 
British American Continental Bank, Lisser 
& Rosenkranz’s Claim, [1923] 1 Ch. 276 
Re Chesterman’s Trusts, Mott 2. Browning, 
{1923]2 Ch. 466 5 Peyrae v. Wilkinson, [1921] 
21K. B. 166. 
Add. Aniofattonw: Retd. British & North 
Kuropean Bank oe. Zalzsteim, [Po27])2 WK. BL 92. 
3763. .tdd. Annotation : - Consd. Allen “e. Royal 
Bank of Canada (19205), 41 T. L. R. 625. 
3781. Add. Annotation: Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. Tl. R. 625. 
3784. Add. Annotation: Reid. Allen vv. Royal 
Bank of Canada (1925), 41 T. Ta. R. 625. 
aa - —.;—-HALL v. PADLEY (1923), 156 J.T. 
JO. SO, 

3784b. S—Pitf. granted a bill of sale over 
certain furniture to a moneylender, &, as 
she was unable to pay him the first instalment, 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for 
the purpose of paying him off & of having 
her furniture released from the first bill of 


3752. 





PART VIL. seas res SUB-SECT. 3.-- 
« (0). 


3509 i, Hohat amounts to warrer.) — 
Bowls vr. CHALBYER, [1923] V. I. 2. 
7 .LL nN 1569.— AUS. 


PART VII. SECT. ae SUB-SECT. 3.- - 


deft ’s solr. 
plti.*h polr. 


claim 


BROWN, 


3521 i. Right of defaulting party to ! 
sue other party—Recuovery of deposit.) - | 
Defts. contracted to supply pitf. with | 
a quantity of lumber to be loaded on 
cars in July, 1920. Defts. hauled tho ! 





3655 viii. 


from all negotiations to accept a quit- 
deed :—Jicld : 
' aecord but 10 satisfuction.- 
{1924] 4 JD. 
W. W. RR. 409.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 4. 
-——,]}-—-If there is no 


sale. Pit. accordingly received a cheque for 
£1,000 from defts. & after recciving it she 
executed the second bill of sale, which stated 
that the consideration for it} was £1,000 paid 
topltf. Inan action by plitf. to restrain defts. 
from disposing of the furniture comprised 
in the second bill of sale, pltf. relied on Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 
s. 8, & she contended that the real con- 
sideration was the payment off of the money- 
lender & the release of her furniture from the 
first bi of sale: Held: the consideration 
for the second bill of sale was the Joan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no necd to state 
in the second bill of sale that the payment 
was by cheque, & therefore, as the considera- 
tion was correctly stated in the second bill 
of sale, the action failed - I’Usnez ov. 
TRAFFICS & Discoventes, Trp. (1924), 40 
T. 1. R. 441. 


3784c. -}—If a bill of exchange or note be 
taken on account of a debt & nothing be 
suid at the time, the legal effeet of the trans- 
action is that the original debt remains, but 
the remedy for it is suspended til) the maturity 
of the instrument in the hands of the ereditor. 
Tf the bill or une te is given not by the debtor 
but by a stranger, the action for the original 
debt. is equally suspended.-— ALLEN v. ROYAL 
BANK OF CANADA (1925), 95 L. J. PLC. 175 
131d. T. 194; 41 T. 1. RR. 625, 1 C. 


3806. Add. Annotation: Refd. Allen v7. Royal 
Bank of Canada (1920), 41 RP. I BR. 625. 
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This was agreed to, but subsequently 
received 

purporting 


sp. Alanager of debtor agent of 


Jetter 


u from | 


creditor Fraudulentcntry of payment 

to withdraw MCMonRIs op. EMPRESS 
eat : Co, LTp., (1928) 2D. da Rh. 5553 16 
there) Wah WN oko LD. dt. 50d: [I983s1 W.W. OR. 


CAIRNS 0. 


ie 1141.~- CAN. 
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G, (b) i. 


3766 iv. } BABINEAL t. 


Bour- 
Qt, {1925} 17) lL R &52- CAN. 


lumber to the railway sidiag ready for 
shipment, but pltf. failed to provide 
cars, as it wus his duty to do, upon 
which the lumber could’ be loaded :— 
Held: an action by pltf. to recover a 
deposit paid on the contract must be 
dismissed. — GLENNIL . {USHTON 
(1922), 55 N.S. KR. 530.—-CAN. 


PART VIIL. SECT. 2, SUB-SECT. 2.—A. 

3547 ii. —~—.}—-Pnor to foreclosure 
proceedings on a mtge. given by deft., 
pitf.’s solr. wrote deft.’s solr. that the 
registered owner was willing to. give 
« quit-claim deed to pltf. to clear up 
the title & avoid htigation if deft, 


| 


special covenant for payment of a debt 
elsewhere, the presumption of luw is 
that the borrower ought to sech out 
the lender for payment.— GOKUL DAs 
oo (1925), 1. L. R 48 All. 310.— 


3656 i. Unless creditor 
abroad.J]—The duty which English law 
imposes upon a debtor to tind lu 
creditor & pay him is imposed upon 
him only if the creditor is within the 
realm. If in India a debtor is subject 
to the same duty, 1t is similarly limited. 
— BANSILAL ABIRCHAND Uv. GHT LAN 
MANBUB KHAN (1925), 53 L. Ro Ind 
App. o8.-—-IND. 








PART VIII. SECT. 3, SUB-SECT. 5.— 
G. (b) 11. 


3799 i. Acceptance in satisfaction 
question of fact |— The heeping & Using 
of a cheque handed to a creditor on 
debtor’s condition that it is to be 
tuhen in setinfaction of a cluum for a 
larwer amount, & with words on tho 
cheque so Jntunating, Io wot conclusive 
in law of an accord & satisfaction : 
Whether it was accepted in satisfaction - 
of the claim 18 a question of fuct.— 
PRTLRSON uv. FLACK, [1923] 3 ID. L. IR. 
132; 16 Sask. L. RR. 493; [1923] 
1 W. W. RR. 1289.- CAN. 


Cases 3813—4340a. 


3813. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

3817. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
3818. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
3833. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. Iu. R. 625. 
3874. Add. Annotation :—Refd. Abram §8.S. Co. 

v. Westville Shipping Co., [1923] A. O. 773. 
3905. Add. Annotation :— Apld. Albemarle Supply 
1o. v. Hind (1927), 43 T. TL. Wt. 652. 
3961. Add. Annotation :-- Refd. Albemarle Supply 
to. ». Hind (1927), 48 T. L. BR. 652. 
seas ee nanan :--Refd. Re Wait, [1927] 1 
sh. 5. 
4009. Add. Annotation :- Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 76. 
4010. Add. Annolalion :--Mentd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 1.. T. 448, 
4050. Add. Annotations : -Mentd. S.S. Australia 
v. S.S. Nautilus, [1927] A. C. 145; S.S. 


ENGLISH AND EMPIRE DicEest SUPPLEMENT. 


Hontestroom v. 8.8. Sagaporack, S.S. Honte- 
stroom v. S.S. Durham Oastle, [1927] A. C. 37. 

4059a. -}—FEENEY v. FIRBECK MAIN COL- 
LIERIES, Lrp., [1926] 2 K. B. 218; 95 
L. J. K. B. 689; 134 L. T. 745; 19 B. W. 
C. C. 38, C. A. 

4077. Add. Annotation: — Refd. Saunders v». 
Young’s Brewery (1925), 42 T. L. R. 136. 

4117. Add. Annotations :—Mentd. Jones (Hollo- 
way) v. Woodhouse, [1923] 2 K. B. 117; 
Prager v. Blatspiel, Stamp & Heacock, [1924] 
1 K. B. 6566; Tarn v. Scanlan, Neilsen, 
Andersen v. Collins, Muller (London) v. 
Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. BR. 53. 

4180. Add. Annotation :—Refd. Richmond  v. 
Savill, [1926] 2 K. B. 530. 

4285. Add. Annotation :—Refd. 
Hayes, [1927] 2 K. B. 111. 

4286. Add. Annotations :—Mentd. New York Life 
Insce. v. Public Trustee (1924), 93 L. J. Ch. 


449; Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 669. 








Lawrencc v. 


Part |X.—-Constructive Contracts. 


4325. Add. Annotation :-—Mentd. Adams v. Morgan 
(1923] 2 K. B. 284, 


4335. Add. Annolation :—Mentd. Adams v. Morgan 
[1923] 2 K. KB. 234. 


4340a. Double payment by bank to client’s order.] 
~ Pltfs., a London bank, on telegraphic in- 


PART VIII. SECT. 3, SUB-SECT. 7. A. 
3876 i. Py debtor.) -A debt owing 


an iecumbrancer, whose rights accrued 
after the settlement, wak not entitled 


structions from a bank in Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of over £4,900 owed by 
the Polish co. to defts. The Warsaw bank 
then wrote a letter of confirmation, but pltfs. 
mistook the Jetter for a direction to pay defts. 
a further sum of £2,000 & did so. Afterwards 


C(nosrikt (1911), 9 Nfld. L. hk. 190.— 
NFLD. 


from o creditor to his debtor cannot be 
considered as a payment by debtor 
until he consents to the creditor re- 
taining it & apply ing it on his indebted- 
HORN. MATTHEWRON 0. TROMPSON, 
11925) 2) bh Rk. 12303 [1925)] 2 
ee lt. 161; 19 Sash. L. R. 420.— 


CAN. 

3876 iti. .) A person who pays 
money has a right to apply that payv- 
mont to any of the debts which he 
owes, —ALBERT © SIORKY, [1925] 4 
D. L. Ry 374.- CAN. 


3884 fii. ——— —. ]}—Where a debtor, 
who owes more than one debt to the 
sume craditor, mukes a payment with- 
out appropriating it towards the dis- 
charge of any particular debt, the right 
of the creditor to appropriate the 
amount paid towards any of the debts 
due to him continues up to the time 
whon he applies the payment towards 
the discharge of a particular debt.— 
MANisry «, JAMESON (1925), I. L. it. 
6 Pat. 326 -IND. 

3884 iv. -—- -—-~-.]}--Where a 
debtor owes several debts to one person 
& makos a payment to him, but has 
not taken advantage of the privilege 
conferred upon hitn by Indian Contract 
Act, 8. 49, tho creditor is at liberty to 
apply the payment in liquidation of 
me lawful debt actually due & pay- 
ablo to him from debtor.—RELV Man 
ray (1925), 1. L. R. 7 Lah. 17.— 





PART VIII. SECT, 3, SUB-SECT. 7.— C. 


$913 {. Mortgage dcht-——Or 
simple contract delt.)]—A mtgec., in 
receipt of the renta & P ihc of the 
mortgaged premisea, sold goods to the 
mal gOr ah he sey i Reeves to ~ 
receip ig app ret in paymen 
of the account for goods rnold :—Held : 





to take the position that the reuts & 
profits necossarily & Jrrevocably re- 
luced the mtge. as they were received. 
- MIFCHELL v. SaYLor (1901), 21 
( L. T. 224; 10. L. R. 458.—CAN, 


ni. Running account. }—VRTRIE 
(lL), Lrp. «. Frigzrk, (1925) 4 D. La. kh. 
S453 on apps [1926] 2 D.L. h. 4195 
(1926) 1 W. W. RR. 005. -CAN. 


3934 1. Earlier debt.J-— Under 
an agreement whereby defts undertook 
to pay through a co-operative assocn. 
for goods supplied up to a certain 
amount by pitf. to the assocn. :— 
Hidd: money paid to pltf. by the 
assocn. after the crecution of the agree- 
ment could not be appropriated to a 
debt. owing to pltf. under a tormer 
agrecinent of the same kind.— Conp- 
VILLE Co., LTp. ©. GOpnaRD, [1926] 
LW W. RK. 6023 22 Alta. L. R. 41.— 








$934 fi. ——- ——- Arrears of salary— 
Unless appropriation by debtor to current 
salary }- Re LoGan (H. J.) Co. (Ont.), 
ee 2D. L. R. 846; 7C. B. R. 325. 


PART VIII. a a SUB-SECT. 7.— 
ie a e 
3961 1. Statement of rule.}—ScotTr & 
PEDEN ©. KLLIOTT, [1926] 2 D. L. R. 
504; [1926] 2 W. W. . 1843; 37 
B. Cc. R. 143.—CAN, 


$961 fi. ———. The rule in Clayton's 
Case is at best merculy a presumption.— 
CANADIAN BANE OF MMERCE ft. 
Santnv (1911), 17 W. L. R 135; 3 
Alta. L. Kh. 299.—CAN. 


3962 v. ——.] — CANADIAN 
BANK OF COMMERCE ©. SMITH (1911), 
aan L. R. 35; 3 Alta. L. R. 299.— 


3962 vi. 





— —-——.J]— LAKE et. 
RRA 


PART VIII. SECT. 3, SUB-SECT. 9,— 
A. (a). 


4028 iv. -l-Onrairio = Equrtr- 
ABLE Law & AcCIDEN! INSURANCE 
Co. v. BAKER, [1926] 2 D. L. R. 289: 
[1926] 8. C. It. 297.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 5.—A. 


4134 ii. ——.J—Moonir vv. Mac- 
KENZIN, (1925) 1 D. L. IR. 801.—~ CAN. 


PART VIII. SECT. 4, SUB-SECT, 7.— 
A. (a). 


4200 iii. -+—Where several 
debtors aro bound jointly, a release 
given to one discharges the othors, 
unless the creditor, when granting the 
release, reserves his mght against 
them: this rule applies as much to 
a judgment debt as to any other 
obhgation.—CasTLE v. BILSKY (1921), 
50 O. L. R. 536.+—CAN. 


PART VIII. SECT. 4, SUB-SECT. 9. 


sq. On security for debt.}—The re- 
Icase of a dobt operates as a release of 
any security held in respect of it.— 
A.-G. v. SmMiTuH & FRANcE, [1925] 
N. 4. L. R. 217.—N.Z. 


PART IX. SECT. 1, SUB-SECT. 1.—C. 


st. Payment to enable Uilment o 
contract.}—Where a timbers patie 
the terms that Govt. & 
all other dues should be paid b 
contractor, & deft. co. reserved the 
right to retain Govt. dues from the 
contractor until clearance had been 
furnished Held: money paid by 
deft. co. to furnish the clearance was 
paid on behalf of the contractor to fulfil 
contract & was chargeable against 
him.—-EEANR wv. CANADIAN PaciFic 
Ry. Co. (1924), 34 B. Cc. R. 127.— CAN. 








the Polish co., believing the sum paid off to 
be £2,000, told the Warsaw bank to arrange 
for the payment of another £1,000, but the 
instructions accordingly sent by the Warsaw 
bank to plitfs. were lost in transmission & 
were never réceived. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned £1,000 & brought an 
action to recover £1,000, the balance of the 
£2,000, as money paid under a mistake of 
fact :—Held: (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 
use, & the action failed ; (2) pltfs. had been 
negligent as between themselves & defts.— 
Barctay & Co., Lrp. v. Mancomm & Co. 
(1925), 188 L. T. 512; 41 T. L. R. 518; 
69 Sol. Jo. 675. 

4358a. Payment of rates on tithe rentcharge by 
occupier—Demand after Tithe Act, 1891 (c. 8).| 
—At the date of the passing of the above Act 
rates upon a tithe rentcharge were due & in 
arrears, owing to the omission of the over- 
seers to demand .payment thereof from the 
occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect of which the rates in 
arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting to act under Tithe 
Act of 1837 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 
the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which he 
had allowed to the occupiers out of their 
rent in respect of the arrears of rates paid 
by them :—Held: having regard to the 
Act of 1891, s. 6, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, & they were not entitled to deduct 
the amount so paid from their rent; conse- 
quently the landowner was not entitled to 
deduct the amount which he had allowed to 
the occupiers from the tithe rentcharge due 
by him.—Re Tiruz Act, 1891, RoBeErrs v. 
Porrs, JONES v. COOKE, [1894] 1 Q. LB. 213 ; 
58 J. P. 3383; 42 W. BR. 204; 9 R. 230; 
sub nom. JONES v. POTTS, JONES v. COOKE, 
63 L. J. Q. B. 381; 69 L. T. 849; 10T. LR. 


111, C. A. 
Annotation ; — Distd. Lewis v. Hughes, [1916] 1 K. B. 831. 
4359. For ‘‘—~—- Payment to clear off maritime 


lien—-No request from mortgagees ’’ read 
‘* Payment to clear off maritime lien—-No 
request from mortgagees.’’ 

Add. Annotations :— Refd. The St. George, 
{1926} P. 217; The Goulandris, [1927] P. 182; 
The Stream Fisher, [1927] P. 78. 


4360. For ‘‘ Premiums on husband’s life 
policy paid by wife— First life interest under 
settlement of policies taken by wife ’’ read 
** Premiums on husband’s life-policies paid 
by wife-——First life interest under settlement of 
policies taken by wife.’’ 


4372. Add. Annotation :—Refd. Christoforides v. 
Terry, [1924] A. C. 566. 





PART IX. SECT, 3, SUB-SECT. 4.— | 


__-~ in # fresh suit while the decrce 
sw. Money paid under decree— | remains in force; but if the decree 


Decree unreversed.}—Money 
under 2 dacrea cannot ha 


Vol. XII.—-Contract. Cases 4840a-—-4534a. 


4377a. Double payment by bank.}—Barctay & 
Co., Lrp. v. Matcomm & Co., No. 4340a, 
ante. 


4379. Add. Annotation : —Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 633. 


4382. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 


4385. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 Li. T. 448. 


4410. Add. Annotation :—As to (2) Refd. Akt. 
Danvers Steinstad v. Pearson (1927), 137 
- E533. 


4418. Add. Annotation :— Dbtd. Lowther v. Clif- 
ford (1926), 95 L. J. K. KB. 576. 


4429. Add. Annotation :—As to (1) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 533. 

4435. Add. Annotations :—Consd. The Chekiang, 
[1925] P. 80. Apprvd. Admiralty Comrs. v. 
Chekiang (Owners), [1926] A. C. 637. 

4437. Add. Annotation :—Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 


4438. After this case add ‘‘ See, further, COMPANIES, 
Vol. IX., pp. 328-331.” 


4487. Add. Annotations :—Refd. Holt v. Markham, 
[1923] 1K. B. 504; Cantiare San Rocco S. A. 
v. Clyde Shipbuilding & Engineering Co., 
[1924] A. ©. 226; Bowling v. Cox, [1926] 
A. C. 751. Mentd. Boston Corpn. v. Fenwick 
(1923), 129 L. T. 766. 


4523. Add. Annotation :—Distd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


4534. Add. Annotations: Apld. Holt v. Markham, 
[1923] 1 K. B. 504. Refd. Jones v. Waring 
& Gillow, [1926] A. ©. 670; British & North 
ne i Bank v. Zalzstein, [1927] 2 K. Bh. 
92. 

4534a. - —— -|—By certain military regula 
fions officers in the Royal Air Force were on 
demobilisation entitled to a gratuity varying 
in amount according to circumstances. If 
their names were on a certain list, called the 
Emergency List, they were only entitled to 
a gratuity at a lower rate than if they were 
not on that list. Deft. was a demobilised 
officer of the Royal Air Force. Vltfs., who 
acted as Govt.’s agents for the payment 
(inter alia) of gratuities to demobilised officers 
of that force, in ignorance of the fact —~ 
deft. was on the Emergency List, but also 
in forgetfulness of the regwation which 
provided that the gratuities of offic ers on the 
Emergency List should be paid at the lower 
rate, & not appreciating the materiality of 
an officer being on that list, paid deft. his 
gratuity at the higher rate to which he would 
have been entitled if he had not been on that 
list. More than a year afterwards, & before 
notice of the mistake, deft. spent the money. 
In an action to recover back the excess pay- 
ment as money paid undcr a mistake of tack, : 
—Held: pltis. could not recover on the 
grounds that plfts.’ mistake was not » mis- 
take of fact causing the payment; & that 
as deft. had been led by plf{ts.’ conduct to 
believe that he might treat the monvy as his 
own, & in that belief had altered his position 
by spending it, pltfs. were estopped from 





has been reversed or superseded the 
money paid is recoverable.—NAGANNA 
©. VENEATAPPAYYA (1923), I. L. RH. 
46 Mad. 895.-—- IND. 


Cases 4534a—4868. ENGLISH AND EMPIRE DICEST SUPPLEMENT. 


Annotations: 
A. (). 


“alzstein, 11927) 2k. i. 92; 
broke & Teo pees ', L. Vi. 63. 


alleging that it was paid under a mistake.— 
Hour v. MARKHAM, [1923] 1 K. B. 6043; 92 
L. J. K. B. 406; 128 L. T. 719; 67 Sol. Jo. 
314, C. A. 

Consd. Jones v. Waring & Gillow, [1926] 
670. Reid. British & North European Bank +. 
teckift +. Barnett, Pem- 
Mentd. Ord. v. Ord, 


f1923) 2K 


4542. Add. ie alesis 


4563. Add. Annotation -: 
4578. Add. 


-—Cienerally, Refd. Holt 
v. Markham, [1923] 1 K. B. 504; British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328; Jones 
v. Waring & Gillow, [1926] A. C. 670. 
—Consd. Jones v. Waring 
ftOoory 2 K. B. 612. 

Annotation : —Refd. Tournier — v. 
National Provincial & Union Bank of Eng- 
Jand, [1924] 1 K. B. 461. 


Ti wwe 


4583. Add. Annotations :—-Refd. Underwood ov. 


4587. Add. 


4590a. - — - 


PART 1X. SECT. 3, SUB-SECT. 4. | 
B. (th). 


Bank of Liverpool & Martins, Same v. Rar- 
clays Dank, [1924] 1 K. Lb. 775: Liggett 
(Liverpool) ot. Barclays Bank (1927), 187 
L. PT. 445. 

Annotation : 
5J 1K. B. 52 

~—- To bank named by principal 

Money returned by bank to agent.] J’Itfs. 
In London sold to a New York co. a quantity 
of Belgian frances to be delivered to defts. 
as the purchasers’ agents in’ Brussels on 
Dec. 
same day in New York, & the purchasers 
instructed defts. to pay the frances when 
received to the (. Bank. On Dee. 30 bkpey. 
proceedings were commenced against the 
purchasers in| New York A&A a receiver was 
appornted, & on the same day the purchasers 
cabled to pltfs. not to pay the iranes to detts., 
as they, the purchasers, were unable to com- 
plete their contract. Before that | cable 
arrived pltfs. had already paid the tranes to 
defts., & detts. had paid them to the C. Bank. 
Pitts. then requested the C. Bank to return 
them, & the C. Bank returned them to defts., 
with an explanation that they did so for the 
purpose of cancelling detts.’ payment to them, 
In these circumstances deits. claimed that, the 


-Refd. Brocklebank vv. 


Kt., [192 


money having been returned to them, they 


were entitled to hold it} on behalf of their 
principals, & refused to pay it over to pltfs.. 
Who brought an action to recover the francs 
as being money had & received by defts. to 
their use: /feld: (1) as at the time pltfs. 
paid othe franes to defts. the purchasers 
had already repudiated their, contract, al- 
though pltfs. dad not know that fact & conse- 
quently had not) accepted the repudiation, 
pitfs. were under no legal obligation to pay, 
A. having paid under a mistaken belief ot 
legal Habilty, they would have been entitled 
to recover the money back af they had dis- 


PART IX. SECT. 3, SUB-SECT. 4.- E. 

sa. Purpose wllegal— Purpose partly 
falfillcd.}—Jf A. gives to another as hi» 
agent a cheque to inake a purebuse 


31, ata price to be paid in dollars on the | 


| & Gillow, [1925] 2 K. 


| covered their mistake before defts. had paid 
| it to the C. Bank ; (2) the effect of the money 
being returned by the C. Bank was to restore 
| pitfs. to the same position as that which 
| they occupied before defts paid it away, & 
that position was unaffected by the fact that 
| before redemand of the money by pltis. the 
| trustee in bkpcy. of the purchasers had 
| directed defts. not to part with it, & defts. 
in compliance with that direction had credited 
] the purchasers with it in their books; (3) 
defts. were bound to repay it to pltfis.— 
British AMERICAN CONTINENTAL BANK 1. 
British BANK FOR FOREIGN TRADE, [1926] 
1K. 3B. 328; 051. J. K. B. 326; 134 L. T. 


, 4597. Add. Annotations :—Refd. Abram S.S. Co. 
v. Westville Shipping Co., [1923] A. C. 773 ; 
Rowland v. Divall, [1923] 2 K. B. 500. 
| 4598. Add. Annotation :—-Refd. Abram S.S. Co. v. 
Westville Shipping Co., [1923] A. C. 773. 
| 4635. Add. Annotation :—Consd. Brocklebank v. 

R., [1924] 1 K. B. 647. 

| ia. Annotations :—Consd. Brocklebank v. 

[1925] 1 K. B. 52. Refd. Glamorgan 

ents Council v. Glasbrook, [1924] 1 K. B. 

879. 

4644 Add. Annotations :—Apld. aay ore Shipping 
Co. v. Koard of Trade, [1923] 2 K. BK. 343. 
Consd. Brocklebank 7. It., [1925] 1 K. 3B. 62. 
Refd. Glamorgan County Council v. Glas- 
brook, [1924] 1 K. B. 879. 


4649. After this case add “Payment as con- 
dition of Hcence to sell ship to foreigner. }|— 
See CONSTITUTIONAL LAW, pp. 280, 251, ante, 


4640. 


Nos. 620a-526d, ante.” 
4651. .fdd. Annolution: Mentd. Republica de 
Ciuatemala vr. Nunez, | P9227) LW. BL 669. 
| 4678. Add. Annotation :—Mentd. Ord v. Ord, 
[1923] 2 K. B. 432. 
4683. Add. <Annofation: —Mentd. fe Letters 


Patent No. 139, 207, Re Carbonit Akt., 


[1924] 2 Ch. 53. 


4711. Add. Annotation :— Mentd. Ord. v. Ord, 
[1923] 2 K. B. 432. 

4716. .ldd. Annotation : - Refd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 


Bank (1925), 31 Com. Cas. 67. 
4742. Add. Annotation :—-Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


3. 612. 
tdd. Snnotation: Refd. British A North 
Muropean Bank ¢. Zalzstem, [1927)2 NK. B. 92. 
4868. Add. Annotations:—As to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), {1924) A. C. 764. Generally. 
Refd. Palmolive Co. (of KHngland) v. Freed- 
main (1927). 44 RT. LR. 86. 


4824. 





for of the amount of the cheque abs 
money paid to the agent for A.’s use. 
While the money might have been 
recovered before the effecting of the 
illegal purpose, it cannot be recovered 


4654 i. Cause of aelion hnown to | forbidden by law, & the agent maker at 
defendant j- BANK OF MONIRE AL or the purchase & indorses the cheque to — after. ~— LAWSON v. FARLEY, | {1924} 
Werispnrr, (2917) 2 WLW. R tle. 24>) the vendor, A. cannot recover from the ce a on yee A an W. R. 2435 18 

OBasK. La. » 45.-—~ . 


BC. 


RoT3,8), 34 


D.. R. 26. 


CAN. 


ugent an alleged balance unaccounted 
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Vol. XII. — Contract. 


Cases 4907- 5045. 


Part X.-—Personal Contracts. 


4907. Add. Annotation :—Refd. Public Trustee vw. 


Elder, [1926] Ch. 776. 


4913. Add. Annotation :—Refd. Messayer v. British 
Broadcasting Co., [1927] 2 K. B. 5138. 

Refd. Messager v. British 

Broadcasting Co., [1027] 2 K. B. 5438. | 


4915. Add. Annotation: 


4916. Add. Annotation :- Refd. Messager v. British 


Broadcasting Co., [1927] 2 K. B. 513. 


v. Alder (1906), 


4936a. S. P. JACKSON v. Bripat (1702), 12 Mod. 
Rep. 650; 88 E.R. 15380. 


atnnotafions :-— Refd. Tasker v. shepherd (1861), 6 EE & N. 
ved Farrow vo. Wilson (1569), L. Re tC. PP. 71d, Hinkins 


Part XIl——Assignment of Contracts. 


4956. 1d. 
States (1926), 134 L. ‘PF. 
4957. Add. Annotation: 


Elder, [1926] Ch. 776, 
4963. .{dd. Annotation . 


Annotations :-—Refd. 
Equitable Life Assee. Soc. of the United 
057 3 


Whitehead, [1026] 2 K. B. 380. 
Refd. Public Trustee v. | 


Consd. Giree! ¢. 
Supply Co., [1927] 2 K. B. 25. 


Anderson 


Bennett vt. | 


v. , 4985. Add. Citations :—33 T. T. 760; sub nom. 
Re EvrorpkaAn ASSURANCE 
TRATION Acts, 1872, 1873 & 1875, Re ANGLo- 
AUSTRALIAN 
ASSURANCE Cu., TITARMAN’S CASE, PRATT’S 
CASE, 45 L. J. Ch. 332. 


Downs | 4998. Add. Annotation :—Mentd. 


Socinry ARBI- 


& UNIVERSAL FAMILY LIFE 


Rackham 


Vv, 


| Tabrum (1923), 129 L. T. 24. 


Part XIIl.-- Interpretation of Contracts. 


5031. .idd. Armnotalions: Refd. Larrinaga v. Soc. 


Phosphates 
Medulla (1923), 92 L. J. K. B. 4553; Cohen v. 


Franco Americaine Des 


Sellar, [1926] 1 K. B. 536. 
5032. Add. 


National Provincial 


Co., [1927] 2 AW. OB. P28. 


5040. Add. Annotation :—-Mentd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 118. 


As to (1) Retd. Cock- 
fi 


5042. 4dd. Annotations : 


burn v. Smith (19238), 40 


PART X. SECT. 1. 


sb. Advertising  agrecment.)]— An 
agreement whereby defts. granted t 
J. S., carrying on business as J. S. 
Co., the exclusive rights of sereen 
udvertibing, J. S. Cio. to attend to all 
mutters connected with the obtamiuy 
of advertiing contracts, which = 1t 
took 1n its own name:--JIicld: not 
assignable.—SwWinson (JOHN) Co., Lib. 
rn CRYBIAL PALACH, Lrp., [1922] 
N.2Z. L. R. 250; Gaz. Li. R. 69.—N.Z, 


sc. Ayreement for easement — Con- 
8truction dé use of tramway.) —Deft. & 
another in 1916 granted to S. a nmeht 
to lay down a trumway through deft.’s 
land for the purposes of removing 
S.’s tamber. In 1919 S. @snigned his 
mghts under the agreement to pltf. 
The assignment was known to deft., 
who rained no objection. Deft. in 
1922 put gates acioss the traniway, 
removed part of the tramline, & 
destroyed part of a trestle bridge :— 
Held: the graut or contract was not 
& personal one, & pltf. had an equit- 
able interest by assignment from S. 
in the easement.—MACDONALD wv. 
PEDDLE, {1923] N. Z. L. lt. 987.— 


JS. 





Annotation :— Refd. 

& Union Bank of 
Ingland, [1924] 1 Ix. B. 461. 

5033. .1dd. Annotations :— Refd. Sack v. 
[1925] Ch. 245: O Cedar ¢. Slough Trading 


De 


Tournier Soc. 


Kelantan Government v. Duff Development 
Co., [1923] A.C. 395; Larrinaga v. Soe. Krance 
Americaine Des Phosphates 
(1923), 92 L. J. K. B. 455; 
Italiana J)1 
[1923] 1 K. B. 3153 United States Shipping 


De Medulla 
Transoceanica 
Navigazione vu. Shipton, 


Board «. Durrell, [1923] 2 I. B. 739; Tournier 


Jones, ve 


730. 


mont (na 


L. R. 


PART XII. SECT. cei 2.— 
- (a). 


113: | 





4958 iii. -J-~A_ business 
was transferred to a new co. FPitf. 
brought an action for an unpaid balance 
against the old firm. Kvidence showed 
that pltf. had disclosed no intention 
to accept the new co. as the debtor :— 
Held: the old firm were hable.— 
SIMPBON & ORS v. COUSINS, [1923] 
1D. L. R. 106.—CAN. 


4958 _siiv. — —.J——-SWINHON 
(JOHN) Co., LID. v. CRYBTAL PALACE, 
LTp., (1922) N. Z% L. KR. 250; Gaz. 
L. Kk. 69.—N.Z. 


4958 Vv. MceCULny ¢. 
MARITIME UNITED FARMLRs € 0-OPERA- 
IVE, CARILE wv. MARIIIME UNITED 
I ARMLRs CO-OPLRATIVE (N. 13 ), (1926) 
1 >. L. Rt. 727, —-CAN, 








—_——.| 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (b) 1. 


4967 i. Clear proof of intention re- 
quired—Onus on party alleging nova- 
twon.J— CRAY LBORNE v. JENKING, [1926] 
N. Z. L. R. 858.—N.Z. 
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National 
Hngland, [1924] 1 K. B. 461. 

5045. Add. Annotatio, s :—Consd. United 
Shipping Board v. Durrell, [1023] 2 K. B 

Refd. Anglo-Newfoundland Devclop- 

[1924] A CG. 4063; Cohen vt. Sellar, 1926] 

IK. 536. 


Provincial & Union Bank ot 


States 


Poeifie Stoanm Nar teradian €%s 


PART XII SECT. 2, SUB-SECT. 2.- B. 


4999 iv. - —.] —-McCCANNLLL 
oa MAN, [1925] 1 D. I. Jt. 911 


sd. What constitutes — Dill of c1- 
change of new firm tahon wn payment 
Bill dishonourca, j—Pitf. co., wa creditor 
of a firm, hud no notice of the dis- 
solut‘on of the partnersiuip between the 
partners, C. &S., until Feb. 7, when H , 
pitfs.? manager, was told of it. i, 
took ar acceptance of S. for the amount 
due to pitts. down to Feb. 1, dating at 
as of Feb. 7, receipted the bull & con- 
tinued tv supply guods to S&S. down to 
Mars. 4 when the business wan cloned, 
On Mar. 10 the draft taken by H. was 
dishonoured, & on Mar. 31, the whole 
dealing was closed by H. tuking a 
demand note from &. for the whole 
amount then duc to pltf. co. --TFleld 
C. was not released from his liability 
to plitfs. until after notice of dissolution 
given by Son Feb. 7. There was no 
novation & pltfs. were entitled to re- 
cover from the members of the firm 
their account down to the date of 
notice.<-HANISPORT Frouir Co., Lip. 
v. COLDWULL, (1923) 4 D. LL. RR. 653 56 
N. Ss. hi. 222.— CAN. 

24 


Cases 5048—5168a. EINGLISH AND Empire Dicrest SUPPLEMENT. 


5048. Add. Annotations :—Consd. Cockburn v. 
Smith (1923), 40 T. L. R. 118; Kelantan 
Government v. Duff Development Co., 
[1923] A.C. 305. Apld. Silverman v. Imperial 
Juondon Hotels (1027), 137 I.. T.57; Wallems 
tederij A./S. v. Muller, Batavia, [1927] 2K B. 
99. Refd. Larrinaga v. Soc. Franco Ameri- 
caine Tes Phosphates De Medulla (1923), 92 
Il. J. K. B. 455; United States Shipping 
Board v. Durrell, [1923] 2 K. B. 739; British 
Petroleum Co. v. A.-G. for Ceylon, [1926] A. O. 
147; Browning v. Crumlin Valley Collieries, 
[1926] 1 K. B. 522; United States Shipping 
Board v. Strick, [1926] A. C. 545; Marbe v. 
George Edwardes (Daly’s Theatre) (1927), 43 
T. L. R. 460. Mentd. The Empress, [1923] 
P. 96: Great Lakes 8.8. Co. v. wep Leaf 
Milling Co. (1924), 41 T. L. Rt. 21; The Grit, 
, 1924] P. 246. 


5052. Add. Annolution : —Mentd. Thomas v. 'l’odd? 
{1926] 2 K. LB. 511. 


5054. Add. Citation :—15 Asp. M. L. C. 544. 


6056. Add. Axnolation:—Refd. Willis v. Willis 
(1927), 96 L. J. P. 177. 

5059. Add. Annolation:—Apld. Kelantan Govern- 
ment v. Duff Development Co., [1923] 
A C. 395. 

5060. Add. Annotation :—Consd. A.-G. v. G. 8S. & 
W. Ky. of Ireland, [1925] A. C. 754. 


5066a. Term customary during war.]—-The ct. 
found that since the outbreak of war in 1914 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as follows: ‘‘ Should 
shipment be prevented by force majeure 
such as prohibition of export, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfulfilled part 
thereof to be cancelled without. claim.”’ ihe 
et., therefore, rectified certain bought & 
sold notes by the addition of this clause on 
the ground that the parties must be taken 
to have contracted on this basis.—CARAMAN 
nor ae & May v. APERGHIS (1923), 40 
T. T. RR. 124 


5072. Add. Annotation :—Mentd. Captain J. A. 
Catos Tug & Wharfage Co. ». Franklin Insce., 
[1027] A. C. 698. 

5073. Add. Annotation :— Refd. Minar Bugee v. 
Bowater (1025), 31 Com, Cas. I. 

6085. Add. Aniolations : - Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667; Farey v. Cooper, [1927] 2 
K. B. 384. 

5086. Add. Annotations: —Apld. Boorne v. Wicker, 
[1927] 1 Ch. 0667. Refd. Farcy v. Cooper, 
[1927] 2 K. B. 88. 

5087. Add. Annotation :—-Refd. Martin v. Stout, 
[1025] A. C. 350. 

5088. Add. Annotation :---As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1026), 42 T. L. R. 735. 


PART XIII. SECT. 2, SUB-SECT. 1.—-C. 


5048 ii. .}—While the ot. must 
not by implication actually make a 
contract for the parties, yet it may hold 
that on a reasonablo consideration of 
tho terms of the contract there is 
necessarily implied an obligation for 
the purpose af giving ctlicacy to the 
transaction & reventing such a 
failure of considoration as cannot 
have been within the contemplation 


5048 = in. 








business efficionc 


not therefore be 


of either side.——CoNNors v. Mo- v. Grason, (1924) 4 D. L. R. 354; 55 
e ry 424.—-CAN. 


Greaor, [1924] 2 D. L. I. 86; 2 OL KR 


W. W. RR. 294; 20 Alta. L. Rh. 289.— 
CAN. 


agency included.}-—~A contract of agency 
contained no express stipulation as to 
the term of the agency :—Held: it 
was not necossary, in order to give 
to the contract or 
to oarry into effect the in 
the parties, to imply a term that the 
contract could be terminated only on 
reasonable notice, & such a term could 


5102. Add. Annotations :—Retfd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates Des 
Medulla (1923), 92 L. J. K. B. 455; Kursell 
v. Timber Operators & Contractors (1926), 95 
lL. J. K. B. 569; Re Wait, [1926] Ch. 962. 


5103. Add. Annotation :—Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates Des 
Medulla (1923), 92 L. J. K. B. 455. 


5104. Add. Annotation :—Expld. Re Wait, [1927] 
1 Ch. 606. 


5113. Add. Annotation :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

5117. Add. Annotation :—Refd. Sweet v. Williams 
(1922), 128 L. T. 379. 


5120. Add. Annotation :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

5121. Add. Annotation :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

5126. Add. Annotation :—Refd. Sweet v. Williams 
(1922), 128 L. T. 379. 

5132. Add. Annotation: —Consd. Browning  v. 
Cruinlin Valley Collieries, [1926] 1 K. B. 522. 

5167. Add. Annotation :—Consd. Cohen v. Sellar, 
(1926] 1 K. B. 536. 

After this case add ‘‘ See, further, GiFrrts, 

Vol. XXV., p. 525.” 


5168. Add. Annotation :—Apld. London & South 
American Investment Trust v_ British 
Tobacco Co. (Australia), [1927] 1 Ch. 107. 


Sub-srct. 3.— IMPLIED WARRANTIES (Vol. XII., 
p. 628). 

Add the following case :— 

5168a. Of fitness—Turkish baths.|-—Dcfts. were 
the owners of Turkish baths, & customers 
who camo late at night were permitted to use 
the beds in the cubicles till early the next 
morning. Pitf. & his brother slept one nigbt 
at the baths, & when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be bugs :— 
Held: there had been a breach of an implied 
warranty that the beds or couches supplied 
for the use of customers should be reasonably 
fit for the purpose, & defts. owed a duty to 
pitts. to take reasonable care that no bugs 
or other dangerous insects should infest their 
premises.—SILVERMAN v. IMPERIAL, LONDON 
HotTers, rrp. (1927), 137 L. T. 57; 43 
T. L. R. 260. 

For the cross-reference ‘* Of fitness—Sale 
of animals ]—See, generally, ANmMALs, Vol. 
I., pp. 260 et seg.’’ read *§ Sale of 
animals.|—See, generally, ANIMALS, Vol. I., 
pp. 260 et seq.”’ 





PART XIII. SECT. 2, SUB-SECT. 1.— 
Hi. (a) iti. 


Whether period of sf. Commission payable out of 
purchase -money.| — Pitf., an agent, 
made a spec contract with deft. 


Whereby he was to obtain a portion 
of the purchase price :——Held;: in the 
absence of express provision, there 
was no obligation on deft. to keep the 
contract of sale alive in order that pltf. 
might obtain his commission, & upon 
the cancellation of the contract of 
sale pltf.’s right was determined.— 
Gowan v. BOWERN, [1924] App. D. 
550.—8. AF. 


tion of 


od.— POLLARD 
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Vol. XIII.—-Cases 41—610. 


COPYHOLDS. 


Nore.—As to copyhold tenure & manorial incidents after 1925, see Law of Property Act, 1922 
(c. 16), ss. 128-145, scheds. 12-15; Law of Property (Amendment) Act, 1924 (c. 5), sched. 2. 


Part |.—The Manor. 


41. Add. Annotation :— As to (1) Refd. Hodgson 128. Add. Annotation :—As to (1) Refd. Jay v. 
v. McCreagh (1923), 93 L. J. Ch. 339. Jay, [1924] 1 K. B. 826. 
122. Add. Citation :—92 L. J. Ch. 56. 


Part Il—Franchises and other Rights appendant to Manors. 


213. Add. Annotation :—Generally, Mentd. Harper v. Hedges, [1923] 2 K. B. 314. 


Part 1V.—Manorial Courts. 


825. Add. Annotation :—As to (1) Apld. Re Holli- | 382. Add. Annotation: Mentd. Leyton U. C. «. 
day, [1922] 2 Ch. 698. Wilkinson, [1927] 1 K. B. 853. 


Part V.—The Court Rolls and other Manorial Documents. 





893. Add. Annotation :—Consd. Beaumont  v. in the ordinary course of his business from 
Jeffery (1924), 40 T. . R. 796. either the lord or the steward of the manor, 

394a. Purchaser for value.]—Pltf., as lord & as the position of pltf.’s predecessor in title 
of the manor of Great Tey, which he acquired as trustee of the rolls, while they remained 
by purchase in 10923, brought the present in his possession, did not make it illegal for 
action of detinue to recover possession of him to part with them to a stranger, who 
certain ancient ct. rolls of that manor, which came under the sume obligation as the lord 
were of mere historical interest & which to produce them, plIitf. was not entitled to 
before his purchase pltf. had seen advertised recover the rolls. —BRAUMONT v. JEFFERY, 
for sale by deft., who, having purchased [1925] Ch. 1; 038 L. J. Ch. 532; 182 TL. T. 
them in 1902, from one P., a waste paper 2463 40 T. lh RK. 7963; 68 Sol. Jo. $67. 
alter had sch oh Vote Soap asta stage 461. Add. Annotation :—Refd. Love v. Bentley 

6 nm years bDetorc e .commencement oO (1707), 11 Mod. Rep. Lo 


the present action :—Held: in the absence 
of evidence to the contrary, it must be pre- 482. Add. Annotation: -- Refd. Beaumont  v. 
sumed that P. acquired the rolls lawfully Jeffery (1924), 40 T. L. ht. 796. 


Part Vl.——Officers of the Manor. 


491. Add. Citations :—-2 Show. 21; Freem. K. B. 473. 


Part VIl.—Manorial Tenures. 


610. Add. Annotations :—-Mentd. Nicolle v. Voisin (1922), 01 L. J. P. C. 129; British-American 
Tobacco Co. v. Jones (1925), 134 LL. T. 405. 
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Cases 795—1970. 


1533a. 


ENGLISH AND Iimptrie Digest SUPPLEMENT. 


Part IX.—-Particular Estates in Land of Copyhold and 
Customary Tenure. 


795. Add. Annotation:—Mentd. Re Mngelhach’s 
Estate, Tibbetts v. Engelbach, [1924] 2 Ch. | 


348, 


1009. Add. Annotation :-- Mentd. Cohen v. Sellar, 


[1926] 1 K. B. 536. 


Part XI. Relationship of Lord and Tenant as affecting 
Services, Dues, etc. 


1164. Add. Annotation : - Refd. Bradford v. Price 


(1923), 92 L. J. K. B. 871. | 


1176. Add. Annotation : ~Consd. Cheshire County | 1273. Add. Annotation :—Mentd. 


Council ». Llopley (1923), 130 L. T. 123. 


1192 (lations: - For ‘'12 Td. 1. 1126” read £5125 


E.R. 1126.” 


1241. Add. Annotation :—Refd. United Dairies 


v. Public Trustee, [1923] 1 K. B. 469. 


Harper v. 
Hedges, [1923] 2 K. B. 314. 


1274. Add. Annotation :-—Refd. Purnell v. Roche, 


(1927) 2 Gh. 142. 


Part Xll.—-Descent of Copyholds. 


1384. Add. Annotation :--Mentd. Elliott v. Boynton, [1924] 1 Ch. 236 


Part XV. Devise of Copyholds. 


1498. .fdd. Annotation: Mentd. Oakley ¢. Wilson, | 


hwe7) 2K. B. 270. 


1506. Add. Annotation: - Refd. Re Brooke. 


Brooke v. Dickson, [19238] 2 Ch, 265. 


1508. Add. Annotation: -- Refd. Re Brooke, 


Brooke v. Dickson (1923), 92 Ja J. Ch. 504. 


Remainder to his heir-at-law—Rule 
in Shelley’s Case applies.|—By his will 
testator, among other devises of frecholds 
& copyholds, devised his two copyhold 
houses, wardens, & premises situate in the 
parish of B.. & also a piece of copyhold land 
adjoining, to his nephew G. for life without | 
mnpeachment of waste, A after his death he 





devised the same premises to the “ heir-at- 
law ” of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds: —Held: the use of the 
expression ‘ heir-at-law " did not exclude 
the operation of the rule in Shelley's Case, 
which accordingly applied, & G. was entitled 
in customary fee simple for an estate to him 
& lus heirs according to the custom of the 
manor.-—/ve LlaAcK, KEADMAN v. BEADMAN, 
(1925] Ch. 633 ; 94 L J. Ch. 343; 1383 L. T. 
1313 69 Sol. Jo. 662. 

See, now, Law of Property Act, 1922 (c. 16), 
ss. 128-145, Scheds. 12-15 ; Law of Property 
Act, 1925 (c. 20), s. 131. 


Part XVIII.---Mode of Transmission of Copyholds inter vivos. 


1566. Add. Annotation : -Mentd. Lapish v. Braith- | 1772. Add. wAnnotation: 
waite (1024), 98 L. J. K. B. 1128. 


Mentd. Fanshawe vr. 
Fanshawe, [1927] BP. 238. 





Part XIX. Determination and Suspension of Tenant's Estate. 


1970. Add. Annotation :—Mentd. Re Twopeny’s Settlmt., Monro v. Twopeny, [1924] 1 Ch. 522. 
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Vol. XIII. Cases 4--42. 


COPYRIGHT AND LITERARY PROPERTY. 
Part I.-—Nature of Copyright. 


4. Add. Annotation :—Refd. Performing Right ' 
Soc. v. London Theatre of Varieties, [1924] 
A.C. 1. 

16. Add. Annotation :—Refd. Performing Right | 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. | 
16a. Dramatic work—No ‘‘ first publication ’’ 
within 1911 Act, s. 1 (3)—Owner entitled to 
substituted copyright under 1911 Act, sched. 1.] 
—Under Dramatic Copyright Act, 1833 
(c. 15), a foreign author dwelling outside 
British territory was entitled to secure 
dramatic copyright within the — British 
Empire of the first performance of his play 
civen in this country. By an agreement in 
writing dated June 30, 1898, G., the author 
& sole proprictor of the right to perforin a 
certain play, granted to pitf. the sole «& 
exclusive right to perform. or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pitt. 
stating that the play had been first per- 
formed in Great. Britain on a certain date 
& at a certain place :— Held: a copy of the 
letter of Sept. 22, 1898, the original having 
been lost, was admissible as evidence in a 
copyright action between pltf. & third 
panties who claimed a tight to produce 
cinematograph films of the play under an 
agreement for value with Gi., dated Sept. 6, 
1919, to prove that the first performance 
of the play took place in this country as 
stated in the letter since, (1) being written 
by G.’s agent. it constituted an admission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, & (2) it constituted an admission by 
deits.’ predecessors in title. oy 
(3) An entry in the register of first 
performances of dramatic productions at 
Stationers’ Ila is admissible in evidence as 
a public register. Jf such an entry is in 
correct, the party producing a certified copy 
of it may be precluded from relying on it as 
primd facie proof of a right to produce or 
reproduce the play to whieh it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. 


(4) 1911 Act, s. 1 (1) (a2) & s. 1 (3), which 
provide that copyright shall subsist in every 
dramatic work 1f it has been first published 
in Fis Majesty’s dominions, but that the 
performance in public shall not be deemed to 
be publication, prescribe conditions for the 
future, but do not inflict them on past events 
so as to destroy existing rights. 

(5) Where the owner of dramatic copyright 
possessed [by assignment] the sole right) to 
perform, or permit the performance of, a 
certain play before 1911 Act eame = into 
operation he acquired, by sect. 2 (1) (6), 
coupled with sects. 26 & 35 of the Act, 
sched. 1 to the Act, the right to the cinemato- 
graph & filin rights of that play also. 

An American corpn. made a film & sent 
a negative & two positives of it to an Knelish 
co., Who made further copies of the film 
& handed them to another Kuglish co., who 
let them toa Britishexhibitor. The American 
corpn. & the two Brilish cos. were inter- 
working organisations Jinked together by 
complex agreements, A they all three shared 
in part of the receipts from the exhibition 
of the film by the exhibitor. The exhibitor 
in exhibiting the film, infringed — pitt.’s 
copyright :—/Teld:) (6) the American corpn. 
& the two British cos. had actively directed, 
counselled or aided the infringement by the 
exhibitor, & had infringed pitf.'s rights 
within JOEL Aet, s. 2 (1), the operative effect 
of which sub-sect. is extended & not limited 
by sect. 2 (2) & (5). 

(7) Where an infringement of copyright 
is proved under GL) Aet,s. 2 (1), the question 
of knowledge of ipfringement by the intringer 
does not arise except possibly with reference 
to the exemption from penalties for infringe. 
ment provided by sect. 8 of the Act.-- 
PALCON ee. FAMOUS PLAYERS FinmM Co.,, 
Iurp., [1926] KB. oh 590 IK. BR PISs 13h 
I. 24163 42 TIL. O13 affd., (1926) 26. b. 
AT43; V6 a J. Kk. i S&5 155 2. IM. 6503 12 
Td. R. 666; 70 Sol. Jo. 756, CL. A. 


f createalhian Generally, Retd. Ves ager or. Bratioh Broad 
castinp to. [Po27) 2K. of. 


Part Il.--Subject-Matter. 


18, Add. Annotation: —Refd. Macmillan v. Cooper , 41. 
(1923), 93 L. J. P. C. 113. | 

22. Add. Annotation :-—As to (1) Folld. Macmillan , 
v. Cooper (1923), 93 L. J. P. C. 1158. | 42 42, 

23. widd. Annotation :- Refd. Campbell r. Pollak, 
[192 ‘JA. C'. 73h2. | 


—_—_— — — se oe - 





PART 1. SECT. 1. 








Argus L. RK. 133; 44.4. L.'7.161. AUS. 


yright ” | PART II. SECT. 3, SUB-SECT. 1. 


Add. Annotation: As lo (3) Refd. Falcon v. 
Famous Players Film Co, (f925), 12 TPT. ha. BR. 
1. 

add. Annolations: Asto A Consd. Macmillan 
rv, Cooper (1923), 98 1. 2. 113. Folld. 
Masson Seeley v. Haunibe ae Mamufac turing 


bold, there suight be an iumphed autho- 
lity lo reproduce them where recembary 


see 


ei. a }—‘* Co in connection With the transaction for 
in Commonwealth Copyrgnt Act, which they were puuchused.- J'" +7 
1912, s. 13 (1), sperades the right to oi, — ~- Form of contract for sale of asi AiG INSTITUTE OF NUBM, 2, Woop 
perform. —POLLO v. WILLIAMSON land.) -Held: such a docwnent war (1923), 23 8. Re N.S. W. 3495 40 


J. C.), LTD., 11923) V.L. R. 225; 29 capable of copyright, butif copies were N.S. W.W.N. 60. * 
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Cases 42-—92a. 


43a. 


51. 
55. 
60. 
65. 


73. 


74. 


77a. 


80. 
85a. 


Co. (1924), 41 R. P. C. 160. Consd. British 
Oxygen ('o. v. Liquid Air, [1925] Ch. 383. 
As to (5) Consd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. C. 1. 
Generally, Refd, British Broadcasting Co. v. 
Wireless League Gazette Publishing Co., 
[1926] Ch. 433. 


Letter written by manufacturer to trade 
customer.}— (1) A letter written by manu- 
facturers to a trade customer, offering their 
00d8 at a low price if the customer agrees to 
take such goods exclusively from them, is an 
‘* original literary work ’’ within 1911 Act, 
h. 1 (1), & the writers are entitled to copyright 
thercin. Such a Ietter is not contrary to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not “fair dealing ”’ 
within sect. 2 (1) (7) of the Act.—BnritTIsH 
OXYGEN Co. v. Liquip Air, Lrp., [1925] Ch. 
383; 95 L. J. Ch. 13 133 L. T. 282. 


Add. Annotation :—Consd. Macmillan  v. 
Cooper (1923), 93 L. J. P. C. 118. 

Add, Annotation :—As to (5) Refd. British 
Oxypen Co. v. Liquid Air, [1925] Ch. 383. 


Add. Annotation :~-Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 
Add. Annotation :-- Refd British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co,, [1926] Ch. 435. 
Add, Annotation :— Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
C'o., [1926] Ch. 433. 
Add. Annotation :- As to (1) Consd. British 
Broadcasting Co. v. Wireless League Gazette 
Publishing Co., [1926] Ch. 433. 
—-— For type—Protected.]—Pltf. co., 
which carried on the business of supplying 
eutter-crush machines & type & other 
materials used therewith, issued a catalogue 
consisting for the most part of a number 
of words which ilustrated the products of 
the several sizes & shapes of type supplied 
by the co. & customers ordered a particular 
class of type by referring to such words. 
Nearly all the words were selected by the 
managing director of the co. In 1022 defts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the price lists of pltf. co., the words 
uscd in pltf. co.’s catalogue & price lists to 
indicate the style of type being copied 
in defts." price lists without alteration. Pltf. 
co. coramenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue & passing off of goods which were 
not their goods as being their goods. On the 
question of copyright defts. contended (inter 
adiia) that plitfs.’ catalogue was a design or 
collection of designs capable of registration 
under Patents & Designs Acts, 1907 
(ec. 29), & 1919 (c. 80), & not the subject 
of protection under 1911 Act :—Held: on 
the question of copyright the contentions 
put forward by defts. failed, & an injunction 
restraining infringement of the copyright of 
Itfs. in their catalogue was granted.— 
ASSON SEELEY & Co., Lrp. v. EMBOSOTYPE 
MANUFACTURING Co. (1924), 41 R. P. C. 160. 


Add, Annotation : — Generally, Mentd. Mac- 
millan v. Cooper (1923), 98 L. J. P. C. 113. 


Programmes.]—-Plitis. were a limited co. 





eee ae 


88. 


92a. 
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formed to acquire the Postmaster-General’s 
licence for the establishment & working of 
broadcasting stations, & to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under the terms of their licence & 
a supplementary agreement pltfis. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allowed to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they failed to transmit satisfactory 
programmes, & within one month from their 
ceasing to hold the licence they were bound 
to pass a special resolution for voluntary 
winding up. Their profits from all sources 
beyond a 74 per cent. cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Radio 
Yimes every Friday, including therein the 
advance daily programmes for the ensuing 
week Sunday to Saturday. These pro- 
gramines gave the day & hour of each per- 
formance, the artist’s name, appropriate 
headings for items or groups of items, & 
translations of unfamihar foreign titles of 
songs or music. The preparation, arrange- 
ment, & editing of the actual programmes 
involved considerable time, skill, Jabour & 
expense, although the preliminary work of 
fixing the days & hours, engaging the artists, 
& choosing the items had all been done some 
time beforehand. Defts. having selected & 
copied numerous items from a set of advance 
programmics so published, pltfs. sued for in- 
fringement of copyright :—Held : (1) whether 
there was or was not copyright in an in- 
dividual programme, there was undoubtedly 
copyright in the compilation of the seven 
advance programmes; (2) although the 
programunes were subject to the approval or 
veto of the Postmaster-General, who had 
power to revoke the licence if they included 
improper matter, they were not a work 
‘prepared or published by or under ’”’ his 
“direction or control’’ within 1911 Act, 
s. 18, & so long as pltis. were allowed to trade 
& publish them, the copyright belonged to 
pitis. & not to the Crown. (3) Semble: there 
may be copyright in an individual pro- 
gramme.— BRITISH BROADCASTING Co. v. 
WIRELESS LEAGUE GAZETTE PUBLISHING 
Co., [1926] Ch. 433; 95 L. J. Ch. 272; 135 
1. T. 98; 42 T. L. R. 370. 


Add. Annotations :—As to (2) Refd. Bowling 
v. Camp (1922), 128 L. T. 342. Generally, 
Mentd. Ingle v. Farrand, [1927] A. C. 417. 

Abridgment—May be new work.]— While 
there may be copyright in an abridgment of 
a larger work, in a case in which accurate 
knowledge, sound judgment, & literary skill 
in presenting in a condensed form the material 
of the original author are displayed, there 
can be no copyright in a book consisting 
merely of extracts taken verbatim from a 
work in which there is no copyright, & strung 
together by connecting sentences, so as to 
make the extracts read as a consecutive 


narrative. There may, however, be copy- 
right in notes appended to such a book, 
ight in the text.— 


although there is no copyrigh 
MACMILLAN & Co. v. COOPER (1923), L. R. 61 


Ind. App. 109; 98 L. J. P. C. 118; 130 
L. T. 675; 40 T. L. R. 186; 68 Sol. Jo. 
235, P. CO. 
Annotation -—Refd. Masson Seeley v. Embosotype Manu- 
facturing Co. (1924), 41 HK. P. C. 160. 
After this case for ‘“‘ Abridgment—May be 
new work.}] —See Nos. 422, 426, wpost,’’ 








read ‘‘ -}+—See, also, Nos. 422, 426.”’ 
95. Add. Annotation :—Mentd. Anglo-Newfound- 
land Development Co. v. Pacific Steam 
Navigation Co., [1924] A. C. 406. 119. 
97. Add. Annotation :—Refd. Falcon v. Famous 


Players Film Co. (1925), 42 T. L. R. 91. 120. 


118a. Adaptation of old play—Original musical 
composition.}—1911 Act has extended the 
protection of copyright, & there is musical 
copyright in an arrangement of previous 

music which amounts to a new work. 
Pitf. composed music for an opera which 


125. 


137. 


Vol. XItI.—Copyright. Cases 92a—. 


was an adaptationof an old play. Defts. pre- 
pared an orchestral score from the same source, 
records of which they offered to the trade. 
Pitf. complained that defts. were passing 
off these records as records of pltf.’s music :— 
Held: defts. had borrowed from pltf.’s 
work in a way which was more than mere 
coincidence, & had infringed pltf.’s copy- 
right.—AUSTIN v. COLUMBIA GRAPHOPHONE 
Co. (1923), 67 Sol. Jo. 790. 

Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 
Add. Annotation :-—Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B, 474. 

Add. Annotation :—Retd. Rex Co. & Rex 
Research Corpn. v. Muirhead & Comptroller 
Gieneral of Patents (1926), 4£ R. P.O. 38. 
Add. Annotation :-—As to (2) Folld. Ridgway 
Co. v. Tlutchinson (1923), 40 R. P. OC. 335. 


Part IIl.—Publication. 


151. Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co, (1925), 42 T. L. R. 91. 


164. Add. Annotation :—As to (1) Consd. Falcon v. 


Famous Players Film Co., [1926] 2 K. B. 474. | 180b. 


165. Add. Annotation ‘—Folld. Falcon v. Famous 
Players Film Co., [1926] 2 kK. B. 474. 


180a. What documentary evidence admissible— 


Letters—From author’s agent to assignee of 
performing rights.|—FaALcoN v. FAMOUS 
PLAYERS I'tnm Co., Lrp., No. 16a, ante. 
Entry in register at Stationers’ Hall 
-Entry incorrect.]—- Falcon v. Famous 
PLAYERS Fitm Co., Larp., No. 16a, ante. 





Part IV.—-Ownership. 


190. Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 


194. Add. Annotations :-—Consd. Macmillan vv. 
Cooper (1923), 93 L. J. P. ©. 113; Refd. 
British Broudcasting Co. v. Wireless League 
Gazette Publishing Co., [1926] Ch. 433. 


197a. Automatic writing by medium.]—A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing & alleged 
to be communicated by a spiritual agent. 
Deft. was present at some of the séances & 
alleged that the communication was addressed 
to him. We claimed that the copyright was 
in him, or that it was a joint copyright, or 
that there was no copyright in any one :— 
Heid: pitf. was the sole owner of the copy- 
right.—- CUMMINS v. BOND, [1927] 1 Ch. 167; 
Ve J. Ch. 81; 136 L. T. 368; 70 Sol. Jo. 


229a. Sketches for advertisement show cards— 
Ordered by & made for advertiser for valuable 
consideration—Design not registered under 
Patents & Designs Act, 1907 (c. 29).]—Tltfs. 
claimed to be the assignees from the author 
of two sketches for cut-out advertisement 
show cards representing a pierrot & pierrette 
respectively with large faces & diminutive 
~ ies. These sketches were sabown by the 
author to defte. with defts.’ name upon them 
with the view of being used by them for 


235. 


advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
figures was changed from mauve to green 
& yellow; the colour of the lettering of 
defts.’ name was also changed from red to 
green & yellow. Defts. ordered a number 
of the sketches so altered at a price which 
gave the author a very considerable profit. 
Subsequently defts. obtained a number of the 
sketches from sources other than pltf{s.’ 
Neither pltfs. nor the author had registered 
the sketches as designs under the above Act. 
In an action by pltfs. for infringement of 
copyright :—Held: (1) under 1911 Act, 
s. 5 (1) (a), defts. were the first owners of the 
copyright in the original sketches, as the 
sketches were ordered by, & were made 
for, them for valuable consideration & were 
“ engravings ’’ within that sub-sect. ; (2) the 
sketches were designs which were capable of 
being registered under Patents & Designs 
Act, 1907, & as they werc used or intended to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason 
of sect. 22, did not apply to them, as the 
sketches had not been registered as designs 
under the Act of 1907 pltfs. could not 
succeed.—CoN PLANCK, LYrp. v. KOLYNOS 
INCORPORATED, [1025] 2 KX. B. 804; 904 
L. J. K. B. 9233; 133 L. T. 798. 

Add. Annotation: Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. #. 543. 


PART II. SECT. 3, SUB-SECT. 3. ; 
sk. Plan—Of harbour.}--LysHak v. GISBORNE HARBOUR BOARD, [1924] N. Z. L. R. 13.—N.Z. 
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Cases 247—373. 


247. 
251. 
254. 


256. 


278. 
289. 
294. 
302. 
308. 


S08a;-2 See 


327. 


332a. Programmes prepared by | 
Whether ‘‘ published ial 


355. 
360. 
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Part V.—Assignment, Licence and Royalties. 


Add. Annotation :— Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

Add, Annotation: Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

Add, Annotation: Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 5438. 

Add. Annotation :-—As to (1) Consd. Per- 
forming Right Soc. wv. London Theatre of 
Varieties, [1924] A. C. 1. 
Add. Annotation :— Refd. The Lord Strath- 
econa, [1925] P. 148. 


Idd. Annotation: Refd. Messager v. British 
Broadcasting Co., (1927, 2 K. BB. 5438. 


where they will within the countries afore- 
said,’’ paying to the authors 5 per cent. on 
the gross weekly takings. Defts. fulfilled 
the specified condition. In an action by 
pltf. claiming a declaration that she had the 
sole right to perform the work by means of 
cinematograph films:—Held: the entire 
performing rights in the play became vested 
in defts. by virtue of the agreement, & when 
1911 Act came into operation the right so 
vested included the right to the cinematograph 
reproduction of the play ; & therefore pltf.’s 
action failed.—Barstow v. TERRY, [1924] 
2 Ch. 316; 93 L. J. Ch. 607 ; 132 L. T. 53. 


Annotations :—Folld. Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. Refd. Messager ev. British Broud- 
eausting Co , {1927} 2 kh. B. G18. 


308b. 


Add. Annotation: Refd. Messager vu. British 
Broadcasting Co., [1927] 2 K. B. 543. 
FAMOUS 











Add. Annotation: Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 5438. 

Add. Annotation :—-Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. Ot. 
——.]—Pitf. was the sole 
authoress of & owner of the copyright in a_ 
novel called ‘The Scarlet Pimpernel.’ In | 
1903 in collaboration with her husband, she | 
composed a dramatic version of the novel. 
By an agreement dated June 10, 1903, 
pitf. & her hushand. as authors, granted to 
defts. T., as theatrical managers, the right ot 
production of the play during a then forth- 
coming tour, & at a first-class West Iind 
London theatre, for two years; & the agree- 
ment further provided that if the production 
took place within that period then “ the 
entire rights for the United Kingdom, the 
United States of America, & the Dominion 
of Canada in the play became theirs in- 
wicnable, & they shall present it when & 


-]—FALcon  v. 
PLAYERS Fito Co., Lrp., No. 16a, ante. 


325, Add. Annotations :—Generally, Refd. Falcon 


v. Famous Players Film Co., [1926] 2 K. LB. 
474. Mentd. }ivans v. Hulton (1924), 131 
L. T. 534. 


325a. Reproduction of two works in one volume. |— 


Where a person reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, s. 3, two copyright works by 
the same author, the provision as to the 
payment of a royalty “ of 10 per cent. on 
the price at which he publishes the work ”’ 
is satisfied by the payment of a royalty of 
10 per cent. on the price at which he publishes 
the volume, inasmuch as the word ‘‘ work ”’ 
includes ‘‘ works”? by Interpretation Act 
1889 (c. 63), s. 1 (1) (0).—OsSBOURNE v. 
Dent (J. M.) & Sons, Lrn., [1925] Ch. 369 ; 
94L. J. Ch. 308 5 183 L. T. 362; 41 T. 1. R 
419; 69 Sol. Jo. 590. 


Part Vi.-—University Copyright. 


Add. Annotation -—Mentd. Performing Right Soc. v. London Theatre of Varieties, [1924] A. C. 1, 


Part Vil—Crown Copyright. 


British Broad- 
casting Company 
or under direction or control *’ of Crown.]-— 


Brrrisuy BROADCASTING Co. v. WIRELESS 
LEAGUE GAZETTE PURTISHING Co., No. 8Sbda, 
ante. 


Part IX.—Letters. 


Add. 
Co. v. Liquid Air, [1925] Ch. 383. 

Add. Annotation :—Consd. British Oxygen 
Co. vw. Liquid Air, [1925] Ch. 383. 
Add, Annotation :- Consd. British 


1 Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 


Annotation : --Consd. British Oxygen 866. Add. Annotation :—Consd. British Oxygen 


Co. v. Liquid Air, [1925] Ch. 383. 


373. Add. Annotation :--Mentd. British Oxygen 


Yo. vu. Liquid Air, [1925] Ch. 383. 


Part XIl.---Registration. 


To the cross-references in this Part add |! 


as follows :— 


Effect of—Admissibility of entry in register— 
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To prove first performance of dramatic work 
in England.|—See No. 16a, ante. 


Vol. XIII.—Copyright. Cases 394a--489b. 


Part XIIl.——Infringement. 


94a. Knowledge of infringement —- Whether | 
materjial.}—FALCON v. FAMOUS PLAYERS 
Fito Co., Lrp., No. 16a, ante. 


After this case for ‘‘As to knowledge as a 
defence.|—See No. 47, ante; Nos. 506, 539, 
540, 541, 557, post,” read “ j— 
See, also. No. 47, ante; Nos. 506, 539--541, 
557, post.’’ 

_ publication of unpublished work 
—Sale of rights in manuscript.}—To sell the | 
rights in relation to an MS, to another with 
the view of its production, it being, in fact, 
produced as a result of such a sale. is “ to 
authorise ” the printing & publication within | 
1911 Act, s. 1 (2), & it is not necessary that 
there shall be an actual sanction of the acts | 
being done by the servant or agent of the | 
person affecting to give the authority on his | 
behalf.— Iivans v. TIuLron (BE.) & Co., 
Lap. (1924), 131 L. T. 534; 40 'T. L. h. 489 ; 
6S Sol. Jo. 616. 


Annotation -— Apprvd. Faleon v. 
L1920, 2K BO 474, 


See, also, Nos. 489a, 489b, 510, post. | 











Famous 





Players Film Co., 








398a. By manufacturer—Of letter written by 
rival manufacturer—Covering letter of 
criticism. |—Bririst) OXYGEN Co. v. LIQUID 


Atr, Ivrp., No. 48a, ante. 


414. .idd. Annotation :—- Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1921] 
A.C. 1. 

426a. -}—MacMILLAN & (Co. v. COOPER, 








No. 92a, anle. 


441. tdd. Annotation :— Refd. British Broadcast - 
ine Co. vr. Wireless League Gazette Publishing 


| 
| 





Co.. [1926] Ch. 433. 
442, Add. Annotation: -Refd. Macmillan. »v. | 
Cooper (1923), 93 L. J. P. GC. 113. 


451. .fdd. ctrvietation : 

Broadcasting Co., (1927) 2 K. B. O45. 

467. Add. Annotations :—Mentd. Harrison — v. 
Wythemoor Colliery Co., [1972] 2 K. 13. 674 ; 
Nichol ». Fearby, Nichol v. Robinson, [1923] 
1K. B. 4803; Lapish v. Braithwaite (1924), 
93 L. J. K. B. 1123. 


483. .tdd. Annotation : —Refd. Hanus (Incorpor- 
ated) v. Embassy Club (1926), 43 T. L. R. 21. 

483a. -—— In public— What amounts to.| The 
question whether the performance of a 
Inusical work was a perlormance in public, 
so as to constitute an infringement of copy- 
right, is a question of fact, &, in determining 
that question, the quantum of damage likely 
to accrue & the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted.—- -ITARMsS IN- 
CORPORATED & CHAPPETTL & Co. v. MARTANS 
CLUB, [1927] 1 Ch. 5263 sub nom. ARMS 
INCORPORATED v. EMBASSY CLUB. Lrp., 96 
L. J. Ch. 81; 136 1. T. 3625 43 Te 1. BR. 21 5 
70 Sol. Jo. 1219.0. A. 


| 
Refd. Messager v. British | 





-lnnoltatun: Reid. Messager +. British Broadcasting Co., | 
(1927) 2 KK. B. 343. 
483b. —-— ——~ Broadcasting.] —'Po broad- | 


PART XIII. SECT. 1, SUB-SECT. 4. LTR. (1921), 22 8. 

488i. By sale of records.}—Grarmo- 
phone recorda which ee poryeent 
are ‘* infringi Gop ics ’’ a work 
within inperia yright wes 1911, 
8. 35.—ALBERT oa OFFNUNG & Co., 


in their studio & 


W. W.N. 5.— AUS. 

sl. a broadcasting. }—Deftr., 
carried on, for reward, the business of 
broadcastern, included in their 
grammes, caused to besung by vocalists 
broadcast, 


cast an opera by wircless telephony is to 
‘perform ’’ it ‘Sin public ’’ within 1911 Act, 


s. |] (2).--Messagkr vf. Bririsnh BROAD- 
CASTING Co., [1927] 2 K. B. 5193 137 1. 7. 


S10; 18 To 1. R. Sts. 


Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 


L—Arrenrme a+ COLUMBIA 


WU sg AWUe LLOM, 


489a. By authorising performance—Director of 
theatrical syndicate with power to prevent 
performance.]—Dltfs. were the proprietors 
of the right of performing in public certain 
musical pieces, & deft. syndicate were pro- 
ducers of plays at.a theatre, & the second deft. 
was their managing director, & had power 
to prevent the orchestra from playing any 
particular piece of music. Phe orchestra, 
which was paid by the syndicate, played the 
pieces in question. In an action for infringe- 
ment :—I/eld : since on the facts the second 
deft. had not authorised or permitted the 
performance within 1911 Act, s. 1 (2), pitts. 
were not entitled under sect. 2 (1) of the Act 
fo an injunction or damages against him.— 


484. 


ARQRa 





CIs 


PERFORMING Riqir Socrery — vr. CURYL 
THEATRICAT SYNDICATE, [19241] 1 WK. OB. Ls 


9 Ta. 30 


Ws: La 


J. K. B. 8113; 129 Tt. T. 
R. 460; 68 Sol. Jo. 83, C. A 


Annotations * Consd. [vans v. Hulton (1981), 130 Tn 
oSh. Refd. Verforming Raght Soe. oe Mitchell & Booker, 
11924) 4 K. B. 762: KFaleon v. Kamous Plavers Kiln Co. 


(1924), 42 'T. Tr. RR Od. 

489b. ——— Effect of 1911 Act, s. (2).}—The 
word ‘ authorise’? in the above sub-sect. is 
superfluous, & there is nothing in the sub-sect. 
which cuts down the hability under sect. 2 (1) 
of the Act, in respect of an infringement of 
copyright. 

Defts., who were the occupiers of a dancing 
hall, engaged on the terms of a written agree- 
ment a band to provide music therein. The 
agreement provideu that the band should 
not, in the music played, infringe any copy- 
right, & should be liable for damages & costs 
caused by any infringement. There was also 
a notice posted in the hall that ‘ only such 
music as may be played without fee or licence 
is allowed to be played in this hall’? On 
one occasion the band played certain music, 
the copyright of which belonged to pltfs., 
without pltfs.’ licence; but defts. did not 
hnow, & had no reasonable ground for sus- 
pecting, that this infringement would take 
place. In an action by pltfs. for damages 
an injunction: Held: on its true con- 
struction, the agreement between defts. & 
the band constituted the latter the servant 
of defts., & not indepencent contractors ; 
the band on the occasion in question were 
acting in the course of their employment ; 
defts. were liable under 1911 Act, s. 2, for 
the infringement of copyright; &_ pltfs. 
were entitled to damages & an in junction. _ 
PERFORMING KIGuT Sociery, Jrp. v. 


om a> 
Gioret § 


RN. S. W. 75; musical Works, Of the copyright in 
Which plitf, was the owner: Weld: 
defts. had infringed pltf.’b copy right.— 
CHAPPELL & C'O., LID. v. ASSOCIATED 
Rapio Co. OF AVBTRALIA, LIp., [1925] 

L. R. 380; 47 A. Ia T. 123° i 
Argus 1. R. 297.—AUS. 


who 
TO- 


certain 
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MITCHELL & BOOKER (PALAIS DE DANSE), 

Lrp., [1924] 1 K. B. 762; 93 L. J. K. B. 306; 

fe L. T. 243; 40 T. L. R. 308; 68 Sol. Jo. 
Annotations :—Consd. Evans o. Hulton (1924), 131 L. T 


4. Refd. Falcon v. Famous Playere Film Co. (1925), 
42 7T. L. R91. 


See, also, Nos. 394a, 510, 510a. 
Add. Annotation :—Refd. Harms (Incor- 
porated) v. Embassy Club (1926), 43 T. L. R. 
21. 


502. 


507. Add. Annotations :—Consd. Harms (Incor- 
porated) v. FIimbassy Club (1926), 43 
T. 1.14.21. Refd. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 543. 

Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

Add. Annotations :—Consd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 
762; Falcon v. Famous Players Film Co. 
(1925), 42 T. Tl. R. 91. 

--—FaLcon v. Famous PLAYERS Firm 
Co., lirp., No. 16a, ante. 

See, also, Nos. 304a, 489a, 489b, ante. 
-}—Pltfs. were the publishers 
of a magazine, published in America at fre- 
quent intervals, called ‘‘ Adventure.’ Defts. 
proposed to publish a monthly magazine 
called ‘‘ Tfutchinson’s Adventure Story 


509. 
510. 





510a. 


513a. 








—ee 


525. 


531. 


536. 


548. 


553. 


555. 


M. ine.’ In an action by pltfs. to restrain 
such publication :—Held: where any one 
adopted a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles; pltfs. had no monopoly of the word 
‘‘ Adventure,’’ & on the evidence no real con- 
fusion existed between pltfs.’ & defts.’ 
periodicals.—RipaGway Co. v. HUTCHINSON 
(1923), 40 R. P. C. 335. 


Add. Annotation :—Consd. Performing Right 
ne . London Theatre of Varieties, [1924] 


Add. Annotations :—As to (1) Consd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. R. 
91. Refd. Performing Right Soc. v. Mitchell 
& Booker, [1924] 1 K. B. 762. 


Add. Annotation :-—Refd. Osbourne v. Dent, 
[1925] Ch. 369. 

Add. Annotations :—As to (2) Refd. Haynes v. 
Aldridge Colliery Co. (1923), 180 L. T. 282; 
Hughes v. Satchell (1925), 134 L. T. 98. 
Add. Annotation :—Consd. Performing Right 
soc. v. Ciryl Theatrical Syndicate, [1924] 1 
K. B. 1. 

Add. Annotation :—Consd. Performing Right 
ae Ciryl Theatrical Syndicate, [1924] 1 
K. B. 1. 


Part XIV.—-Remedies. 


601. Add. Annotation :—Consd. Macmillan  v. 
13. 


Cooper (1923), 23 L. J. P. C. 1138 


-}—MAcMILLAN & Co. v. COOPER, No. 
N2a, ante. 


Add. Annotalion :—Consd. Performing Right 
a ? London Theatre of Varieties, [1924] 
ao, oe fe 


Add. Annotation :—Consd. Performing Right 
aa v. london Theatre of Varicties, [1924] 
Cod, 


Add. Citations :—Affd., [1921] A. C. 13; 93 
L.J. K. B. 33; 130 L. T. 450; 40 T. L. R. 
52; O68 Sol. Jo. 99, H. L. 

Add. Annotation :—Refd. Imperial Tobacco 
Co. of India v. Bonnan, [1924] A. C. 758. 


Add. Annotation :--—-Mentd. Jarvis v. Surrey 
Younty Council, [1925] 1 K. B. 554. 


Add. Annotation :— As to (1) Consd. Preston v. 
Raphael Tuck, [1920] Ch. 667. 


694a. —--- Sale must be of work represented to be 
unaltered.] — Pitf., the author of two original 
draw ings, sold the copyright to defts. Defts. 
afterwards published & sold two drawings, 


635a. 





638. 
642. 


644. 


653. 


693. 


PART XIV. SECT. 2, SUB-SECT. 1. 


570 in. -}—A_ person, whose 
copyright in a book has heen infringed, 
is entitled to domand delivery of all the 
copies of the offending work in the 
poe of the poregn who has 
nfringed the copyright, & payment of 
tho full prico received by such person 


for all copies of the work which have 
been sold.—BRABY ov. 
[1926] App. D. 337.—8. AF. 


PART XIV. SECT. 3. 


am. Under Copyright Act, R. S. C., 
1906 (c. 70).}~—PItf. scekin. 
penalties under sect. 39 o 
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which were made by alterations of pltf.’s 
original drawings, but which had titles differ- 
ent from the titles of pltf.’s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pitf.’s. Pltfi. brought against defts. a passing- 
off action in which she alleged that her work 
had a distinctive character & could be recog- 
nised without bearing her name, she 
claimed an injunction & penalties under 
sect. 7 of the above Act :—Held: to satisfy 
the sect. there must be a selling or publishing 
in conditions under which, to the knowledge 
of the seller or publisher, there was made 
either expressly or by necessary implication 
a representation that the author was the 
author of the work in the form in which it 
was sold or published, & since, although 
there was in many of plitf.’s productions a 
measure of distinctiveness, the mere secing 
of defts.’ productions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed.— 
PRESTON v. RAPHAEL TucK & Sons, [1926] 
Ch. 667; 95 L. J. Ch. $823 135 L. T. 93; 
42 T. L. R. 440. 


Act cannot succeed if the ct. is satisfied 
that, in committing the act or the acte 
ch as an infringement of copy- 
right, deft. did not act “‘ with in- 
tent to evade the law.’—NaTIONaL 


DON ALDSON, 


BREWERIES v. Parapnis, [1925] 3 

dD. L. R. 875; (1925) S&S. Cc. R. 666; 
to recover affy., [1924] 1 D. L. R. 1082; 30 
the above Rk. L. N. 3S. 429.—-CAN. 


147. Add. Annotation :—As to (2) Refd. Rh. 


156a. 


237. 


PART V. SECT. 1, SUB-SECT. 3.—A. 


52 iv. 

-If tho sheriff ‘of a jurisdiction is a 
doft., a writ of fl. fo against his goods 
may "be directed to & executed by the 
coroner, 
practice is not affected by Sherifis 
Act, ss. 8, 
is a deputy sheriff appointed by the 
Crown.-—W ILLIAMS U 


Vol. XTII.—Cases 45—409. 


CORONERS. 


Part IV.—-Remuneration and Compensation payable to 
Coroners. 


45. 


Add. Annotation :—Generally, Mentd. Everett v. Griffiths, [1924] 1 K. B. 941. 


Part Vil.—Inquests. 


Vv. 
Haslewood, Ez p. Margerison, [1926] 2 K. B. 
468. 





e]—The failure by a coroner at an 
inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as tou whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quash the proceedings before the coroner & 
order an inquest to be held.— R. v. Hasut- 
woop, Eka p. MARUERISON, [1926] 2 K. B. 
468; 95 L. J. K. B. 975; 136 1. T. 276; 90 
J.P. 1583; 42 'T. L. R. 7463 70 Sol. Jo. 906 ; 
247. G. R. 505, D.C. 

Add. Annotation: —Generally, Refd. RB. 
Haslewood, Lx p. Margerison, [1926] 2 K. 3. 
468. 


— Writ of flert facias.} 
The right to adopt this ftempt.J--A 
9, or by the fact that there 


ICHARDA, [1923} 


1 W. W. R. 1021; 
CAN. 


308a. Coroner present during jury’s deliberations.] 


408. 


409. 


32 B 


PART VII. SECT. 4, SUB-SECT. 6. 


sa. Refusal of witness to testify— 
Power uF coroner tv imprison for con- 
coronor 
unopriron for contempt witnesses who 
rofuse to testify when present at an 
inquisition held by him, even though 
they were not duly summoned or in any 


has 
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--At the conclusion of the evidence in an 
inquest the jury retired. & after some time 
sent for the coroner, who went into the jury 
room & remained with the jury in private for 
a quarter of an hour: — Held: in going into 
the jury room during the deliberations of 
the jury, the coroner was guilty of miscon- 
duct, & the inquisition must be quashed & a 
Sresh inquest held before the coroner for an 
adjoining district.- R.ov. Woop, Haz p. 
ANDERSON (1927), 91 J. P. 185; 41° T. La. te 
23; 25 1. G. R. 501, 1). C. 

Add. Annotation : - Consd. Re Stollery, Weir 
”. Treasury Solicitor, [1926] Ch. 284. 

Add. Annotation :—Mentd. Baker v. ])algleish 
Steam Shipping Co., [1922] 1 K. 1B. 361. 


C. R. 58.— way ordered to appear, but were 
brought nolens volens before hin by 
the police when in their custody after 
being urrested without warrant —-R. 
”. LvitLye, Loe. MiLnLen (Man.), [1926] 
.W. R762; 46 Can. Criin. Cas. 


136.~~CAN, 
PART VII. SECT. 5, SUB-SECT. 5. — 
A. (b) v. 


power to 


n. Read now “ 308a i.”’ 


Cases 41—583. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


CORPORATIONS. 
Part |.—-Nature and Attributes. 


41. Add. Annotations : Refd. Mackenzie- | 176. Add. Annotations :—Distd. lloughton v. Not- 
Kennedy o. Air Council, [1927] 2 K. OB. 517; | hard, Lowe & Wills, [1927] 1 K. B. 246. Refd. 
Metropolitan Meat Industry Board «. Sheedy, Underwood v. Bank of Liverpool, Underwood 
LIN27) A.C. 899. | v. Barclays Bank, [1924] 1 K. B.775; Liggett 

79. Add. Annolalions : —Refd. Everett v. Griffiths, | (Liverpool) v. Barclays Bank (1927), 137 L. T. 
(1924) 1 K. B. 941; Aylott » West Ha ' 1433. 


Corpn., Sisson v. West Ham Corpn. (1926), 1181. Add. Annotation :—Apld. Kreditbank Cassel 
90 J.P. 90. | G.M. B. H. av. Schenkers, [1927] 1 K. B. 826 


Part Il.--Creation of Corporations. 


264. Add. Annotation :-—Mentd. Dewhurst v. Sal- 315. Add. Annotations: Mentd. The Carlgarth, 


ford Grdns., [1925] Ch 655 The Otarama, [1927] P. 98+ Lagan Naviga- 
265. Add. Annotation: Refd. Mackenzie-Kennedy | tion Co. e. Lambeg Bleaching, Dyeing 


em Air Council, |1927)2 K. B. 597. Kinishing Co... [1927] ALC. 226. 


Part IIl—--The Members. 


826. Add. Annotation: - Mentd. Kverett vv. Grif- except to his client. The fact that the trade 
fiths (No. 3), [1923] 1 K. 1. 138. union officials believe that the member 
840. Add. Annotations :- Folld. Dodd vv. Amalga- desiring to inspect the books by an accountant 
mated Marine Workers’ Union (No. 2) (1923), is acting mala fide, & for purposes hostile to 
93°14 J. Ch. 100. Consd. Dodd v. Amalgn- the union, docs not give them an implied 
mated Marine Workers’ Union (1023), 129 discretion to refuse the inspection. The 
lL. WF. 401. of establishing that the right of inspec- 
340a. — — —— .J-——Trade Union Act. 187] (c. 34 ). tion should not be exercised les 


union.- -Dopp wv. AMALGAMATED MA 


8 14,& sched. 1 (6), gives every member of a Workers’ Union, {1924] 1 Ch. 116; 98 


trade union oa right to inspect the books of : ee eae 4 
the union, “S under proper conditions.” That i oe He ’ re a x $19; 40 T. L. R. 
right entitles a member to inspect them by a so ees saa ee a ae . 
shilled accountant, but the accountant Trade unions generally, sec TRADE & TRADE 
should not. be objectionable to the union on , UNIONS. 

personal grounds, & should undertake not to | 345a. 

disclose the information obtained by him 


-_——_ 


.}-—-Dopp v. AMALGAMATED MARINE 
WORKERS’ UNION, No. 340a. ante 








Part IV.— Officers. 


421. Add. Annotation :-— Refd. Everett v. Griffiths, 

[1924] 1 K. B. 941. 512. Add. Annotation :—Refd. Short v. Poole 
474. Add. Annotation :- Refd. Cayzer. Irvine or. Corpn. (1925), 42 T. lL. R. 107. 

Board of Trade, [1927] PK, B. 269. 


Part V.—Election to Corporate Office. 


583. For ‘* How tested—Not by mandamus directed —Not by quo warranto directed against person 
against person elected.]’’ read ‘‘ How tested elected.}”’ 


- _ convicted of an. offence only under ; [1926] 1° D. L. Ro 574; [1926) 1 
PART I. SECt: 4, SUB-SECT. 5.- C. the exact name which it legally | W. OW. RR. 189: 45 Can. Crim. Cas. 
sa. (onviction.}—A corpo. can be possesses.- Root. PRLIsstexs, Lrp,, | 161; 35 Man. L. R. 104.— CAN, 
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Vol. XII.— Corporations. Cases 63] 935a. 


Part Vi——Regulations and Bye-laws. 


631. Add. Annotations :— Consd. A.-G. v. Denby. 


A.C. 578. Apld. Everton v. Walker (1927). 
137 L.T.594. Refd. Owner’. King (1922), 128 
L. T. 307; Mills v. lu. C. C. (1924), 41 T. L. R. 
122; R. v. Roberts, Ex p. Scurr, [1921] 2 


[1925] Ch. 596; Roberts v. Hopwood, [1925] | 


Ik. B. 6953; Short v. Poole Corpn. (1925), 42 
T. L. R. 107. Mentd. United Bill Posting 
Co. v. Somerset County Council (1926), 95 
L. J. K. B. 899. 

652. .fdd. .trnotation: Refd. Everton v. Walker 
(1027), 137 LL. TR. 594. 


Part VIl.—-Meetings. 


Add. Annotation:— Refd. Neuschild v. British 
Equitorial Oil Co., [1925] Ch. 346. 


794. 


| 820. -idd. Annotation : 


Mentd. Leyton U. D.C 
te. Wilkinson (1926), 13 PR. Ti. RR. 35. 


Part VII]——Corporation Books and Documents. 


Annotation :-—-Distd. Newington L. 3B. ov. 
MWidridge (1879), 12 Ch. Dd. og. 

866. {dds Citations: sub nom. Roo w Rv 
(Mayor), 2 Keny. 48935 96 H.R. 1258. 


Part IX.-—Powers and Liabilities Generally. 


865. .idd. Citations: —sub nom. R. v. SANKEY, 
L J.B. B. 2553 11 BR. 1226. 
880. Add. Annotations :—Apld. The Devon (1923), 


130 L. T. 448 Refd. Sutchiffe v. Clients 
Investment Co., [1924] 2 K. B. 7463 British 
Petroleum Co. vr. A.-G. for Ceylon, [1926] 
A. © 1473 Silverman or. Tniperial London 
Hotels (1927), 137 L. 0. 57 


od. 
Add. Annotation: Mentd. Rov. Cory. [1927] 
IW. BEB. S10. 


Add. Annotation :—As to (2) Refd. Suttle v. 

Iresswell (1925), 42 "TN. La. RR. 75. 

903a. —-—— Settled Land Act, 1925 (c. 18), ss. 19 (1), 
20 (1).J—The above sub-sects. are applicable 
to a corpn., because the words ‘ person of 
full age’? are used throughout the new 
leyislation in contrast with the word ‘“ in- 
fant,’? & merely mean “ not being an infant,” 
so that they are appropriate to a corpn. Re 
CARNARVON'S (HARL) CHESTERFLELD SETTLED 
Ksratris, Re CARNARVON’S (ISAKRL) HIGH CLERE 
SETTLED KstTatryes, [1927] 1 Ch. 13883 96 
L. J. Ch. 19; 106 L. T. 2413 70 Sol. Jo. 977. 

_ fs sy Rofd. Ae Allington L.C.0 2s Contract, (19273 

2Ch. 2335 He Ogle’s S. h.. (PO2ZTI ET Ch. 2295 fee Pedley, 
Wallace vr. Wallace, [1927] 2 Ch. 168. 

910. Add. Annotation :—Consd. Re Gibbs & 

Houlder’s Lease, Houlder v. Gibbs, [1925] Ch. 

575. 

Add. Annotation :—Refd. Deuchar v. Gas 

Light & Coke Co., {1924] 2 Ch. 426. 


Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 

Add. Annotations :—Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. Mentd. 
A.-G. v. Westminster City Council, [1924] 
2 Ch. 416. 


891. 
902. 





922. 


928. 
932. 


PART IX. SECT. 2, SUB-SECT. 1. 
-—— British Columbia Govern- 


PART VII. SECT. 8, SUB-SECT. 1.— D. 


836 i. Muat be crcreised in accordance 
with constitution.J—Kaik v. BORASKI 
(Sash.), [1926] 3 D. L. R. 916.—CAN, 


ri 
taclude Army €& 


—— 


ment Liquor Act, 88. 
Navy Veterans tn 
Canada (Victoria Unit)}—Branch associ- 


935. Add. Annotation: 1s fo 

Hlarris, [LO27] A.C. Bae. 
935a. .j—Pltfs. were by statute en- 
trusted with the control & manavement of 
part of the navigations of the Rivers Ouse & 
oss, in Yorkshire, with power to charge such 
tolls, within limits, as the corpn. deemed 
necessary to carry on the two navigations in 
Which the public had an interest. In 1888 
the corpn. centered into two agreements with 
the firm of IL. I. & Sons. By the Ouse 
agreement the corpn. covenanted to allow 
the firm, their successors & assigns, the right 
to carry cargoes on the Ouse in considerasion 
of the annual payment of £600 in place of the 
authorised dues & charees, with a proviso 
that there should each year be refunded to 
the firm, their successors & assigns, the 
aufference between the £600 & the amount 
ordinarily charged on the traffic actually 
carried. By the Foss agreement the firm 
covenanted to pay the corpn. £200 pr annum 
for twenty vears as a composition for th 
ordinary tolls, & the corpn. covenanted to 
allow the firm, their successors & assigns, 
the free use of the Foss navigation, on pay- 
ment of £200 per annum in lieu of tolls, for 
such further term or terms as the firm, their 
successors or assigns, might from time to 
time desire. Defts. were the successors of 
Hi. L. & Sons: —I/eld: the agreements were 
ultra vires, because during their currency, 
which depended on the wishes of defts.. the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 
statutory powers to increase the tolls so far 


2) Refd. Morris e. 








alion cstablished by corporation.}— 
Kh. vw. Victorta UnNnir (ARMY & Navy 
ViLILRANBS), (1921) 3 W. W. Rh. 594; 
66 D. L. R. 56123 36 Can. Crim. Cas, 


26, 46—Does not 
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Cases 935a—1205. 


as might be necessary; &, being ulira vires 


at the date of their execution, the agreements 


did not become intra vires by reason of 
. estoppel, lapse of time, ratification, acqui- 
escence or delay.— YORK CORPN. v. LEETHAM 
(HENRY) & Sons, Lrp., [1924] 1 Ch. 557. 94 
L. J. Ch. 159; 181 L. T. 127; 40 T. L. R. 
871; 68 Sol. Jo. 459; 22 L. G. R. 371. 
Annotation :—Dbtd. Birkdale District Electric Supply Co. 
v. Southport Corpn., {1926] A. C. 355. 
948. Add. Annotation :—Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 


952. Add. Annotation :—Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 


955. Add. Annotations :—Consd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. Refd. 
Re Jubilee Cotton Mills, [1923] 1 Ch. 1 

964. Add. Annotation :-—Refd. Birkdale District 
Wectric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

994. Add. Annotations :—Consd. Deuchar v. Gas 
Light & Coke Co., {1924] 2 Ch. 426. Refd. 
A.-G. v. Westminster City Council, [1924] 2 
“i 416. Mentd. A.-G. v. Denby, [1925] Ch. 
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996. Add. Annotation :—Apld. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 

997. Add. Annotation :—As to (1) Apld. A.-G, v. 
‘County of London Electric Supply Co., [1926] 
Ch. 542. 

998. Add. Annotations :—Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. O. 601. Refd. 
ie A Westminster City Council, [1924] 2 
Ch. 416. 

1002. Add. Annotations :—As to (2) Refd. Deuchar 
v. Gas Light & Coke Co., [1925] 5 A. O. 691. 
Generally, Mentd. Re Jubilee Cotton Mills, 
[1923] 1 Ch. 1. 

1006. Add. Annotations: —Distd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Consd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1927] ] K. B. 826. Refd. Under- 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, (1924] 1 K. B. 775; Liggett 
pee) v. Barclays Bank (1927), 137 


1033. Add. Annotation :—Refd. Attwood v. Llay 
Main Collieries (1925). 70 Sol. Jo. 265. 

1043. Add. Annotation :—Refd. The Jupiter, No. 3, 
[1927] P. 122. 


Part X.—Contracts. 


1108. Add. Annotation: As to (1) Apld. Higgins 
v. Northampton County Borough (1926), 90 
J. P. 82. 

1106. Add. Annotation -—Mentd. Dewhurst v: 
Salford Grdns. (1924), 41 T. L. R. 161. 

1126. Add. Annotation :—-Refd. Nixon v. 
U. C., [1924] 1 K. B. 819. 

1127a. ——- Local authority acting under 
Housing of Working Classes Act, 1890 (c. 70). | 
——The words of sect. 56 of the above Act must 
be read distributively, & as meaning that if the 
local authority’s district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, & if its district is a 
rural district the power which a rural sanitary 
authority has under those Acts, with the 
result that in the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50.— NIXoN v. ERITH URBAN 
CouncIiL, [1924] 1 B&B. B. 819; 93 L. J. K. B. 
756; 181 L. T. 303; 88 J. P. 115, 40 
T. L. R. 373; 68 Sol. Jo. 687; 22 L. G. Kt. 
448, C. A. 

1127b. —— .}—Pltfs. claimed to have a 
written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft. borough recti- 
fied so as to give effect to what was alleged 
to have been the common intention ‘‘ of the 
parties * when the contract was drawn up. 
The contract was entered into between 
& deft. borough & was under their seal. H. 
subsequently ae Be the contract to pltfs. : 
—Held: even there were a common 
mistake the contract of Mar. 17, 1921, could 








PART IX. acre 7 ealastetieh 5.— 
se a s 
al. Corporation under Native Land 


Erith | 


Act, 1909—TZ'o member of committee. }— 
Heid: ao lease by the committee of 
management to one of its members 


not be rectified because, having regard to 
sect. 174 of the above Act, deft. borough were 
incapable of entering into a contract with H. 
other than a contract under seal, so that when 
a tender was made by H. & accepted, there 
was no contract come to.—HIGGINs (W.), 
LtTp. v. NORTHAMPTON CoUNTY BorouGH 


1927 14 19a. na 190 #T rm 


[ ; 

235; 90 J. P. 82. 
1181. Add. Annotation :—Refd. 

U. C., [1924] 1 K. B. 87. 


1184a. ——- —-——- —--—- ——.]—A firm, of which 
deft. was the sole surviving member, were 
employed as architects. Four years after 
the work was completed dry rot broke out 
in floors laid over concrete, a large area of 
which was laid on the ground floor of the new 
buildings. It was alleged that, in corre- 
spondence which passed between the parties 
after the dispute arose, deft., in consideration 
of the corpn. refraining from suing, undertook 
to put the work right at his own expense :— 
Held: deft. was liable under the subsidiary 
contract, although that contract was not 
under seal, as the was unnecessary.— 
LEICESTER GUARDIANS v. TROLLOPE (1911), 
765 J. P. 197; 2 Hudson’s B. O., 4th ed., 419. 

1185. Add. Annotation :—Consd. Nixon v. Erith 
U. C., [1924] 1 K. B. 819. 

1164, Add. Annotation :—Mentd. Anderson vw. 
Daniel (1924), 180 L. T. 418. 

1176. Add. Annotation :—Refd. Berners v. Flem- 
ing, [1925] Ch. 264. 

1198. Add. Annotation :—Distd. Nixon v. Erith 
U. C., [1924] 1 K. B. 87. : 
1205. Add. Annotation :—Consd. Michaud v. Mon- 

treal (City) (1923), 92 L. J. P. C. 161. 


T rth oo. 


Nixon v. Erith 


was not ulfra rires the co 
TATAURANGI, TAIRUAKENA ¥. 
{1927} N. Za L. RB. 240.—N.Z. 


nn. 
ARR, 


Part XI—Liability and 


1228. Add. Annotation :—Distd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 

1225. Add. Annotation :—Refd. Phillips v. 
or Hygienic Laundry Co., [1983] 2K 2K 


1227. Add. Annotation :—Refd..Welden v. Smith, 
[1924] A. O. 484. 


ne 


1235a. ——-.]—By a local Act a canal was vested 
in ap i » who were required by the Act to 
keep the ‘navigation & locks, & all works to 


be thereafter executed for the improvement 
thercof, in an efficient state for the traffic 
thereon. Applits. raised the coping on both 
sides of one of their locks & the banks behind 
it to prevent the lock from being flooded. 
Resps., adjacent landowners, objected that 
the effect of the works was to pen back the 
water in the part of the canal above the as 
& to occasion the flooding of their lands, & 

applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks :—J/eld : there being no 
evidence of negligence, applts., in constructing 
works in the exercise of their Et statutory powers 


Vol. XII.—Corporations. Cases 1223-1318. 


Remedies in Tort. 


for the protection of their navigation, were 
not liable for the flooding of resps.’ lands.— 
LAGAN NAVIGATION Co. v. LAMBEG BLEACH- 
Ina, Dyeme & Frinisiuina Co., [1927] A. C. 
2263; 96 L. J. P. O. 26; 136 1. T. 417; 91 
J. P. 46; 25 L. G.R. 1, A. L. 


1286. Add. Annotation :—Consd. Howard-—Flan- 
ders v. Maldon Corpn. (1026), 1835 L. T. 6. 


1261. Add. Annotation a a. Percy v. Glasgow 
Corpn., [1922] 2 A. C 


aa as Citations :—86 J. P. 201; 20 L. G. R. 


1262a. —-- By solicitor conducting proceedings 
for corporation—Corporation not IHable.] 
KHGGINGTON v. LICHFIELD CoRrPN, at 5 





KE. & B. 100; 24 4 7. Q. B. 3603 26 1. T. 
O. 8S. 27; 10 J. P. 819; 1 Jur. N. 8. N08 ; 
119 KH. R. 118. 


Annotation :-—Refd, Mlood «. Jackson, [1890] 2 Q. B. 2. 

1266. Add. Annotation :—Refd. Sorrell v. Smith, 
{1925] A. C. 700. 

1281. Add. Annotation :—Mentd. Compania Marti- 
artu v. Royal Exchange Assce., [1923] 1K. B. 


650. 


Part Xll—Criminal and Quasi-Criminal Proceedings. 


1286. Add. Annotation :—Refd. R. 1. Cory, [1927] 
1 K. B. 810. 


1288. Add. Annotations: —Consd. Griffiths  v. 
Studebakers, [1924] 1K. B. 102. Refd. R. v. 
Leinster, [1924] 1 K. B. 311. 


1292. Add. 
Cory, [1927] 1 K. B. 810. 


1292a. 
lie against a corpn. either for a felony or for 
a misdemeanor involving personal violence 
under Offences against the Person Act, 1861 
(c. 100), s. 31. 

(2) Criminal Justice Act, 1925 (c. 86), 
8. 33, is mere machinery to avoid the incon- 
venience arising from the fact that previously 
a corpn. could not be indicted at assizes, « 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
eer it was not liable.— R. v. Cory 

ROTHERS & (C'o., [1927] 1 K. B. 8103; 96 











Annotation :—As to (2) Refd. fh. vis 


L. J. K. B. 7613 130 1. T. 735 3; 28 Cox, C. C. 
346. 


1297. Add. Annotations :—Consd. R v. Cory, [1927] 
1K. B. 810. Refd. Grittiths v. Studebakers, 
flv24] 1 K. B. 102. 

1298. .idd. Annotation -- Refd. R. uv. Cory, [1927] 
i K. B. 810. 

1303. Add. Annotation: Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. 13. 853. 

1303a. Effect of Criminal Justice Act, 1925 
(c. 86), 8. 33.J— Rov. Cory Brorunins & Co., 
No. 1292a, ante. 

1804. Add. Citations :—27 Cox, C. C. 
('r. App. Rep. 131. 

After this case add ‘See, now, Criminal 
Justice Act, 1925 (c. 86), 8. 33. is 

1308. After this case add ‘*‘ Appeal by case stated 
from justices- Recognisance— How made.|— 
See MAGISTRATES, Vol. XXAXAIIT., p. 415, 
No. 1229.”’ 





225; 16 


Part X1Il—Delegation of Authority for Particular Purposes. 


1318. Add. Annotation :—Refd. Birkdale District Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 
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Cases 1329 —1604. 


ENGLISH AND FiMPpTRE Dicest SurPLEMENT. 


Part XV.—Legal Proceedings by and against Corporations, 
their Members and Officers. 


13829. Add. Annotation :—Refd. Leyton U. C. v. 1540. Add. Annotations :—Refd. New York Life 


Wilkinson, [1927] 1 K. B. 853. 


1330. Add. Annotation :—Refd. Leyton U. ©. v. 
Wilkinson, [1927] 1 K. B. 853. si . 


1365. Add. Annotation :—Refd. Deuchar v. Gas 1544a. 


Light & Coke Co., [1925] A. ©. 691. 


1876. Add. Annotation :—Mentd. Re Kent Coal 
Concessions, Burn v. Kent Coal Concessions, 
[19238] W. N. 328. 


1409. Add. Annotation :—Refd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 


1495. Add. Annotation :—Folld. R. v. Poplar B. C., 
Ke p. u. C. C., R. v. Poplar B. C. (No. 2), 
{1922} 1K. B. 95. 


1520. After this case insert ‘‘ See, further, CROWN 
PRACTICE, Vol. XVI., pp. 405, 406.” 


1526. Add. Annotations :—As to (1) Refd. New 
York Life Insce. v. Public Trustee, [1924] 2 
Ch. 101; Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255. As to (2) Refd. Em- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1026), 095 1. J. K. 1. 1016. 

1527. Add. Annotations :—Refd. New York Life 
Insee. v. Public Trustee, [1924] 2 Ch. 101; 
Kmployers’ Liability Assce. wv. Sedgwick 
Collings (1926), 95 L. J. K. 2. 1015. 

1528. Add. Annotation: 1s to (1) Refd. Sabatier 
e. Pradimg Co., [E927] fb Ch. t95. 

1529. Add. Annotations: -Consa. New Zealand 
Shipping Co. v. Thew (1922), 8 Tax Cas. 
208%; Bradbury v. English Sewing Cotton Co. 
1923] A. C. 744; Swedish Central Ry. v. 
Thompson, [1925] A. C. 495. Refd. Baclz 
». Public Trustee, [1926] Ch. 863835 Todd v. 
Keyptian Della land & Tnvestment Co. 
(1027), V6 LA J. K. OB. 554. 

1532. Add. Annotation: Refd. Employers’ 
Jaability Assee. v7. Sedgwick Collins (1926), 
O51. J. K.B. 1015. 

1536. Add. Annotation :-- Refd. Wilcocks v. Pinto 
(1924), 69 Sol. Jo. 178. 

1537. Add. Arnotations :-- Refd. New York Life 
Insee. v. Public Trustee, [1924] 2 Ch. 101: 
Swedish Central Ry. 7. Thompson, [1924] 2 
2 IK. B. 255. 


Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Swedish Centra] Ry. v. Thompson, [1924] 2 
K. B. 255. 


Manager of London branch.|—Pitf. 
issued a writ ayainst deft. co. & A., its 
managing director, & the writ) was served 
upon A. Some years ago the co. had 
established a branch of their business in 
London under the management of A., who 
had, in obedience to Cos. (Consolidation) Act, 
1908 (c. 69), s. 274, on behalf of the co. 
registered himself as a person resident in the 
United Kingdom authorised to accept service 
of process, & the evidence showed that, 
although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
{rade in London, yet certain administrative 
activities, e.g... the remittance of dividends 
to shareholders, were then being carried out 
there, & at no other place, on behalf of the 
co.:—Held: (1) upon the evidence, deft. co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
& service upon A. was effective service upon 
the co. ; (2) evenif the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co.—SABATIEK tv. TRADING 
Co., [1927] 1 Ch. 495; 961. J. Ch. 211 

LL... 5715 71 Sol. Jo. 104. 


1544b. -- — On person authorised to accept 
service——Sufficiency of indorsement of writ ~ 
affidavit of service.|-—Fesrrék FOTHERGILL A 
HarrTuNG vo. RuSsTAN "TRANSPORT & INSUR- 
ANCE (o., [1927] W. N. 27, C. A. 


we) ord 


See, also, COMPANIES, No. 8o27a, arte. 


1546. Add. Annotation: Refd. Sabatier v. Trading 
Co., [1927] L Ch. £95. 

1548. .fdd. Annotations :—Refd. Republica’ de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Richardson v. Richardson, [1927] DP. 228. 

1557. Add. Annotation :—Refd. Kmployers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 





Part XVI.——Dissolution. 


1604. dd. Annotation :--—Refd. Morris rv. Harris, [1927] A. C. 252. 


iW ) 6 ‘ 

XV. SECT. 8. p64,” [ieee]: 
1394 i. Z'o whom addressed.J—When 
Mandamus proceedingr lie against a 
municipal corporation, it is the better 
Practice to make parties the member 
of council & officers whose alleged 
delinquencies are involved.— R. (READ) 
®. PeMBINA MUNICIPAL Districr No. 


W. W. RR. 857; 
L. R. 559.—-CAN. 


XV. SECT. 12, SUB-SECT. 4.- 
B. (b). 


mi. - -—- —.)- .A writ was issued |; CO-OPERATIVE 
agalust a co., registered & carrying on 
busiuess in England, but not registered 


70 | nor carrying on business in Tasmania. 

The writ was. served in London :— 
| #eld: the writ must be set aside, as 
| there Was no authority for the issue 
of a writ for service epop the co. in 
; London.—PorT Hvow FRUITQROWERS' 

ASSOCN.,, LYrp. 
| LARKINSON (SAMUEL), LYp. (1924), 
20 Tas. L. R. 1.—AUS. 
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Vol. XIII.—Cases 14—-147a. 


COUNTY COURTS. 
Part 1.—Courts, Judges and Officers Generally. 


Add. Citation :—15 B. W. C. C. 91. | 22. 


Add. Annotation :-—As to (1) Consd. A. W 
v. Cooper & IIall, [1925] 2 Ik. B. 816. 


Part Il.-—Liability and Protection of Judges and Officers 
of Court. 


65. 
68. 
70a. 


Wia. 


61. Add. Annotation: 


Apld. Freeborn v, Leeming, [1926] | K. LB. 160. 


Part I!l.—Jdurisdiction. 


Add. Annofation: Apld. Parsons vt. Burgess | 738. 
(1927), 43 T. L. R. 718. | 
wldd. Annotation: -Mentd. De Freville « 

Dill (1927), 96 LL. TL IK. B. 1058. 

Action for breach of promise of marriage.’ - | 83. 
Resp. brought a county et. action against 
appet. for the return of money & articles, 
alleging that the parties had promised te 
marry one another & that appet. had broken 
the promise. Resp. contended that the 
action was brought on a bailment, which was 
Within the county ct. jurisdiction: Held: 
In substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issue. PAnSONS ¢. BURGESS 
(1027), 96 LJ. WK. BB. 7373 138 TL. Re. T1. 
Add. Annotation :—Folld. Brakspear — v. | 
Barton, [1924] 2 K. L. 5&. 

Question of repairs- Under Increase of Rent 
& Mortgage Interest (Restrictions) Act, 1920 
(ce. 17).J—Deft. was the tenant of a tied 
public-house with living accommodation, 
of which pltfs. were the landlords. In 1910, 
the house was Ict to deft. at a rent of £75 
per annum for three years. At all material 
times the ratable valuc was £68. After 
certain intermediate tenancies at rents less 
than two-thirds of the ratable value, deft. in 
Dec. 1920, took from pltis. a new lease: 
“To hold the said premises with the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for the term of seven years... at the 
yearly rent of £120.’ The reason for the 
increased rent was a trade revival which 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs were 
more onerous for the tenant than those of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited increase :— 
Held: the question as to repairs could only 
be decided by the county ct., & the High Ct. 
had no jurisdiction on this point.—BRak- 
SPEAR (W. H.) & Sons, Lrp. v. BARTON, 
[1924] 2 K. B. 88; 938 L. J. K. B. 8013; 131 
L. T. 538; 40 T. L. R. 607; 68 Sol. Jo. 718. 
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ee er eae 


ee ee 


139a. —--— --- 


147a. 


Add, Annotation :—Mentd. Performing Right 
Soc. v. Mitchell & Booker, [1921] L K. B. 
7625) Faleon ve. Famous Players Film Co. 
(1925), 42 T. rR. YL. 

Add. Cilalion :—-sub nom. GLENNIE v. DEL- 
MAR, 1 lL. M. & P. 402. 

Issue of summons before leave 
obtained—Irregularity.|—On Jan. 30, 1924, a 
tenant of a dwelling-house within the Rent. 
Restrictions Acts lodged two plaints in the 
West. London county ct... the one under 
Beet. 12 (3) of the Act of 1920 for apportion- 
ment of rent, & the other under sect. 1 (1) 
of the same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord These 
sums were, by sect. & (2) of the Aet of 1928, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in the West 
London ct., but the claim for repayment 
could not: be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn until Feb. 5, 1024. Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pitf., & a@ summons was issued, all bearing 
the date Jan. 30, 1924. By Ord. 7, rv. 2,4 
summons to appear to a plaint shall be dated 
of the day on which the plaint was entered, 
& the date thereof shall be the commencc- 
ment of the action: - Meld: (1) the irregular 
entry of the plaint & issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft. had appeared 
to the surnamons & raised a defence in no way 
challenging the jurisdiction of the ct., he had 
waived the irregularity; the action must 
therefore be taken to have commenced on 
Jan. 30, & pltf., was entitled to recover.— 
PRINGLE v. Hanes, [1925] 1 K. B. 673; 94 
L. J. K. B. 458; 182 Lb T. 785, C. A. 

— Claim for declaration as to future pay- 
ments—Involving payment of sums exceeding 

2h 





LiuNcebast 


Cases 147a—410a. 


prescribed limit.) Wo: van 
brought im the counts : 

claim under an 
declaration as to future prastuerts 
agreement :—J/¢/d:) the county | 
had no power to make 


thit dif ‘ a 


wwb bow blne 


Wous 
ry oa ghtgrvie 5 


t 


rader thie 
yudve 
a declarate Dp which | 


might involve the payment of sums of Mone} 


by deft. in excess of the linut of £100  pre- 
suri v. SMITH. 


(192512 K. B. 144; 913. J. KB. B. 813; 138 


scribed by 1888 Act, s. &6. 


L. T. 345, D. C. 


148. After this case ** Sum 


add 


mw Fee LH 


205. Add. Annotation :—Refd. Rye v. Purcell, 


[1926] 1 K. B. 446. 


208. Add. Annotation :—Consd. Smith v. Smith, 


[1925] 2 K. B. 144. 


lent beyond 


jurisdiction—Action for relief under Money- 
Jenders Act, 1900 (c. 57).J—Sec MONEY a 


- 


3827a. —— Appearance—Rajising defence not chal- 


——_ 





212. Add. Annotation :—Distd. Davey v. Robinson, 


213. 


249. 


Digest SUPPLEMENT. 


11923] 1 K. B. 663. Apld. sini, 
1925) 2 WK. BB. 144. 

After this case add * In remittec 
See No. 3738a, poat.” 
tid. Annotations: — 

Langley, [1925] 1 K. 


Smut}, 
tion, lz 


Consd. I ited 
B. 741 ees | ott 


Lipoviteh (1925), 94L. J. K. L. “ nel 
De Vries v. Sparks (1927), 137 | in 
Mentd. Turner v. Watts (1927), 141 LR 
105. 
295. Add. Annotation :—Refd. Salter _, 
[1923] 2 K. B. 798. : 
297. Add. Annotation :—Refd. Balter + Las, 


[192312 K. B. 798, 
BR. vo. Customs & 


Excise Comrs., Be p. Pegler (1927), 90 1, J. 
Kk. B. 997. 


lenging jurisdiction.J—PRINGLH v. ALE, 
No. 189a, ante. 


Part [V.—Remitted Actions. 


331. After this case add ** Action for relief under 


Money-lenders Act, 1900 (c. 51).|— See 
MoneEY & MoNEY-LENDING, No. 184a.” 


852. Add. Citation :—91 L. J. K. BK. 771. 
878a. On jurisdiction of county court—Reduction 


of claim for damages—Alternative claim for 
injunction.]—Where an action, commenced 


in the High Ct., haa been transferred to a | 


county ct. under 1919 Act, s. 1, the effect of 
sect. 4 of that Act is to give the county ct. 
jurisdiction to deal with the matter equal 
to or the same as that of the High Ct. 

Pitf & deft. entered into an agreement, 
which provided that in the event of any 
breach thereof by deft. he should pay to 
pitt. in respect of each such breach a sum of 
£160 by way of agreed & liquidated damages. 
Pitt. alleged that deft. had broken the ayree- 
ment, & he brought an action inthe High Ct. 
claiming the sum of £150 & an injunction. 
Pitf. afterwards applied, under 1919 Act, 
8s. 1, to have the action remitted to a count 
et., reducing the monry claim to £90, 
claiming an injunction in the alternative. 
The master made an order for remittal. 
Pitf. then delivered particulars of claim, 
ashing for £90 damages or in the alternative 
av injunction. He admitted, however, that 
the real object of the action was to obtain an 
injunction. On the action coming on for 
trial the county ct. judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alone. On 
appeal to a Div. Ct., that ct. held that the 
county ct. judge had jurisdiction to entertain 
the action, & sent it back to him for trial :— 
Ileid: the decision of the Div. Ct. was 
correct.— DAVEY v. ROBINSON, [1923] 1 K.B. 
563; 92 L. J. K. B. 336; 128 L. T. 513; 39 
T. L. R. 163; 67 Sol. Jo. 246, C.A. 
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379. Add. Annotation :—-Consd. Davey v, Robin: 51, 


{1923} 1 K. B. 563. 


404a. Duty of county court judge to specify scale of 


costs. |—-1n an action remitted from the I[ich 
Ut. to the county ct., it is advisable that the 
county ct. judge should specify the scale on 
which costs are to be taxed. Sembic: w 
the absence of any direction by him as t1 
scale, the costs must be taxed in accordan«: 
with the scale applicable to the amount 
recovered. — GOLD BROTHERS & Nasu, Hil. 
v. oe (1926), 1384 L. T. 151; 70 Sol. Jo. 
284. 


ee .— Consd. Davies v. Davios (1927), 96 L. J. i. | 
IW. 
408. .1dd. Avrnotalion :—Refd. Hives v. Dawson 


(1927), 44 T. L. R. 87. 


410a. Discretion of county court judge—To deprive 


successful party of costs.]—Whcere a pltf. has 

begun an action in the High Ct. & within 

twenty-one days from issue of the writ has 

obtained, under R.S. C., Ord. 14, an order in 

respect of part of his claiin whereby he may 

sign judgment for £20 or upwards either 

unconditionally or unless that sum is paid 

into ct. or to plitf.’s solr., & the remainder 

of pltf.’s claim is remitted to a county ct. 

with leave to defend, the judge of the county 

ct. has the same jurisdiction as a judge of 
the High Ct. over the costs of the whole 
proceedings, & he may order them to be taxed 
on the High Ct. or on the county ct. scale. 
But in deciding the scale on which they are 
to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pltf. of the High Ct. costs of the High Ct. 
proceedings unless pltf. has been guilty of 
some misconduct.—JENKINS & Co. v. SIMON, 
(1926) 1 Kk. B. 111; 95 L. J. K. B. 97; 134 
L. T. 88; 42 T. L. R. 39; 70 Sol. Jo. 162, 
D 


Vol. X117.— County Courts. Cases 438—648a. 


Part V.—Procedure. 


B. Add. Annotation :—Generally, Refd. Friern 


Barnet U. C. v. Adams, [1927] 2 Ch. 25. 


Add. Citations :—91 L. J. Ch. 627, [1922] 
B. & C. R. 155. 


t. Add. Annotations :—Mentd. Re Rosse, Par- 


sons v. Rosse (1923), 98 L. J. Ch. 8; Per- 
forming Right Soc. v. Mitchell & Booker, 
[1924] 1 K. B. 762. 


Add. Citation :-—20 L. G. R. 567. 


1. —-—— Application under Administration of 
Justice Act, 1920 (c. 81), s. 3—Discretion of 
judge to order trial without jury.|/—On 
May 10, 1923, pitf. commenced proceedings 
claiming from defts. damages for personal 
injuries caused by the alleged negligence of 
defts.’ servants. Defts. filed a defence deny- 
ing negligence & afterwards gave pltf. notice 
of an application to dispense with a jury. 
The application for trial without a jury was 
mado under the above sect. The county 
ct. judge, without giving any reasons for his 
decision, ordered the trial of the action with- 
out a jury, & pltf. appealed against that 
order & alleged that the learned judge had 
not properly exercised his discretion :— 
Held: the above sect. did not give the county 
ct. judge an absolute power to order the 
trial of an action without a jury; the sect. 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materials on which the learned judge 
could exercise his discretion judicially ; it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 


jury merely because it was inconvenient: on 
the other hand it is not necessary for the 
judge to give his reasons for dispensing with 
a jury, but there must be some grounds 
for so exercising his discrection..—WINN v. 
LONDON County CoUNCIL (10923), 130 L. T. 
360; 88 J. P. 831; 40 T. L. KR. 106; 68 
Sol. Jo. 502, D. C. 


497b. —-— —-— Onus on party objecting to jury.] 


—QOn an application in the county ct. for an 
order that an action be tried with a jury the 
county ct. judge is bound in law to make 
the order asked for, unless the party desiring 
to dispense with a jury under the above 
seot. establishes to his satisfaction that the 
action could be as conveniently tried without 
® jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’'s 
right to trial by jury.- -CALCRAFT v. LONDON 
GENERAL Omnibus Co.,, [1923] 2 K. 3B. 608 ; 
92 L. J. K. B. 1092; 129 L. T. 794; 39 
T. L. R. 466; 67 Sol. Jo. 641, D.C. 


Annotation :—Consd. Winn v. L. C. C. (1923), 130 Ta. W850. 
499a. —-— Action in which fraud alleged—--Whether 


mere allegation sufficient.| -—To come within 
the proviso to Administration of Justice Act, 
1920 (c. 1), 5. 2 (1), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
é& it is not sufficient for pltf. merely to allege 
that deft. acted fraudulently.—HMvEKetTr v. 
ISLINGTON GUARDIANS, [1923] 1 K. B. 41: 
92 L. J. K. 13. 250; 128 TL. T. 447; 87 
J. P. 61, D. C. 


Part VI.—Trial, Judgment and Execution. 


554. Add. Annotation :—Consd. Hoystead v. 'Taxa- | 
tion Comr., [1926] A. (. 155. | 


563. Add. Annotation :— Refd. Mackensie-Kennedy 
vy. Air Council, [1927] 2 K. B. 517. 


in execution under a county ct. judgment 
were claimed by a claimant. The exceeution 
eveditor did not admit. the claim & claunant 
deposited with the bailiff ander 1888 Act, 


: 8. 156, the sum of £26 which was considerably 
565. Add. Annotations :—Consd. Ord iv, Ord. ; less than the value of the goods claimed, but 
[1923] 2K. B. 482; The Koursk, [1924] | was more than sufficient to cover the judg- 
: : oe on Debenhams v. Perkins (1925), 133 | ment debt & costs of the execution. The 
° ° adie | 


money was paid into ct. hy the bailiff, who 
remained in possession of the goods & an 
interpleader summons was issued. Before 
the return day of the interpleader summons 
the execution creditor gave notice that he 
adinitted the title of claimant to the goods, 
& the bailiff withdrew from possession. 
Upon the taxation of the costs the bailiff 
clainned possession fees up to the date when 
the execution ereditor admitted clamnant’s 
title, upon the ground that under sect. 156 
he was bound to remain in possession until 
the amount of the value of the goods was 
deposited with him: //e/ld; as the £26 
was deposited with & taken by the bailiff 
under sect. 156 of the Act, he mist be deemed 
to have taken it upon the assumption that 
it represented the amount of the value of 
the gouds, & therefore he had no right to 
remain in possession or to posscssion fees 
after the date of the deposit.--Nrwsum, 
Sons & Co., Lrp. v. JAMES, [1909] 2 K. B. 


571. Add. Annotations :—Mentd. Fairinan v. Per- 
petual Investment Bldg. Soc., [1923] A. C. 
74; Manton v. Brocklebank, [1923] 1 kK. B. 
406; Oldham v. Sheffield Corpn. (1927), 136 
L. ¥. 6381. 


582. Add. Annotation :—Mentd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 2 
K, B. 742. 


593. Add. Annotation :--As to (2) Refd. Campbell 
v. Pollak (1927), 43 T. L. R. 405. 


617. Add. Citation :—15 B. W. C. C. 43. 


619. Add. Annotation :— Refd. R. v. Copestake, 
Ez p. Wilkinson (1926), 90 J. P. 191. 

645a. —— Goods already in possession of sheriff. | 
—A. W., Lrp. v. COOPER & Hat, Lrm., 
No. 783a, post. 

648a. —— Sum deposited by claimant to goods less 
than value of goods—More than judgment 
debt & costs.|—-Goods which had been taken 


Cases 648a—783a. 


3843; 78 L. J. K. B. 761; 
53 Sol. Jo. 521, D. C. 


ENGLISH AND EMPIRE 
100 L. T. 852; 


668. Add. Annolation :—Mentd. Cohen v. 


Digest SUPPLEMENT. 


Roche 
(1926), 95 L. J. K. B. 945. 


Part VIl.--—Costs. 


677. Add. Annotation :—Refd. Russoff v. Lipovitch 
(1024), 609 Sol. Jo. 276, 


684. After this case insert ‘‘ See, also, Nos. 566- 
573, ante.” 

686. Add. Annolation :—Refd. Temperance Loan 
Fund v. Erwood (1927), 137 L. T. 449 

690. After this case add ‘*‘-——- ~—— Action by 
money-lender.| —See Monry & MonNEyY-LEND- 
ING, No. 442a.”’ 


691. Add. Annotation :- Refd. Campbell v. Pollak, 
[1927] A. CG. 732. 

691a. --—- Order for costs on lower scale.}--When 
the amount found due to pltf. is between 
£20 & £50 the scale of costs applicable is 
Scale B, & a county ct. judge has no juris- 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
- Ilvanes (W.) & Son v. SATCHELL (1925), 
134 L. ‘T. 98, D.C 





691b. - -— In remitted action.]---JENKINS & Co. 
v. Simon, No. 410a, ante. 
693. .idd. Annotation : -Refd. Campbell vr. Pollak 


(1927), 13 T. 1. Re 195. 

695a. -—-- .|--Piti.’s motor car, whilst being 
driven by his wife, was injured, as pltf. 
alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. the judge 
held that. both sides were to blame, & gave 
yudgment for defts., but allowed no costs. 
On appeal on the question of costs: - Z/eld: 
on the facts found at the trial there had been 
negligence on the part of pitf.’s wife, & there- 
fore pitf., could not have succeeded whether 


Part VII. 


761. .fdd. Annotation: Retd. Ilives ¢. Dawson 
(1927), tb. LR. 37. 

768a. -- - -- .| -WaRrwick vv. BUTLER &«& 
LAURITZEN, No. 750a, ante. 

9176. Add. Annotation :—Mentd. Edwards _ v. | 


Porter (1924), 41 T. L. R. 57. 

776a. Debt or damage claimed not exceeding £20.| 
- -An appeal to the High Ct. against the 
decision of a county ct. Judge granting a new 
trial is an appeal “in an action” within 
1888 Act, s. 120, & where the debt or damage 
claimed did not exceed £20 the Hligh Ct. has 
no jurisdiction to hear the appeal unless 
applt. has obtained leave of the county ct. 
judge to appeal.— Warp v. SNEIMAN (1925), 
133 L. ‘T. 560; 41 T. L. BR. 698, D.C. 

etunotation.  Rofd. Hives e Dawson (1927), 44 T. L. 1, 37. 

779a. —--- Claim less than £20.|—There is no 
appeal without) leave from a county ct. 
judge’s refusal to review a taxation of costs, 
where the amount claimed is less than £20.-— 
Litves v. DAWSON (1927), 44 TY L. 1%. 37, D.C. 


there had or had not been negligence on the 
part of defts., & the county ct. judge had no 
discretion to ‘deprive the successful defts. of 
their costs.--JACKSON v. ANGLO-AMERICAN 
OiL Co., [1923] 2 K. B. 601; 92 L. J. K. B. 
1000; 129 IT. TT. 792; 67 Sol. Jo. 640, D. C. 
BOER Order for costs on lower scale.]|—On a 


to an amount exceeding £50, judgment was 
given for the third parties. The county ct. 
Judge, without giving any reasons, ordered 
the unsuccessful defts. to pay costs to the 
third parties on Scale L, upplicable to cases 
where the amount does not exceed £50, the 
scale where that amount exceeds £50 being 
Scale C. It was not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, s..118 :—Jleld: there 
was no jurisdiction to “make the order.— 
BEVINGTON v. PERKS & BELI. ASSURANCE 
Socrery, [1925] 2 i. B. 229; 94 L. J. K. B. 
$29; 133 1. 6.511, D.C. 

Annotation —Apld. Wughes « Satehell (1925), 184 L. T. 93 

750. Add. Annotation :--N.F. Warwick v. Butler 
& Lauritzen, [1925] 2 1K. B. 204. 

750a. — -.J—Where under the above rule the 
registrar, on the application of a deft. who 
alleges that he neither resides nor carries 
on business within twenty miles from the 
et., makes an order directing pltf. to deposit 
in ct. asum of money as security for the costs 
of deft., the county ct. judge under r. ]1, 
sub-r. 8, has powcr to vary or rescind the 


order s0 made.—WARWICK v. BUTLER & 
LAURITZEN, [1925] 2 K. B. 294; 94 L. J. 
K. B. 657; 138 L. T. 240, D.C. 


Appeals. 


783a. Order for payment of possession fees of high 
bailiff—Under Ord. 27, r. 1 (2).]—(1) A 
Div. Ct. has jurisdiction to hear an appeal 
from the decision of a county ct. judge who, 
under the above sub-rule has, on the appli- 
cation of the high bailulf, made an order 
against the execution creditors. who have 
directed the high bailiff to withdraw, for the 
payment of his feces. 

On May 15, 1924, the high bailiff of a 
county ct. under a warrant of execution 
purported to levy upon the gouds of judg- 
inent debtors at their premises, & put a man 
in possession. The sheriff was then in pos- 
session of the goods under process of an 
earlier date, but not to the knowledge of 
the high bailiff, as the county ct. judge 
found. The high bailiff on taking posses- 
sion reccived from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at any time to re-enter & undertook 
not to remove any of the goods. On June 12, 


888 


1924, the high bailiff on the instruction of 
the judgment creditors withdrew from pos- 
session. The execution was ineffective, ex- 
cept in so far as it brought the parties into 
negotiation with a view to a _ settlement. 
The high bailiff made an application to tho 
county ct. judge under the above rule, for 
an order for payment by the judgment 
creditors of his fees for keeping possession 
from May 15 to June 12. The county ct. 
judge found that the high bailiff did not 
withdraw from possession, but) was in actual 
possession & not in mere walking posses- 
sion of the goods, & made an order for pay- 
ment of the fees claimed :—-Held : (2) the 
possession of the sheriff did not in the cir- 
cumstances prevent the high bailiff from 
taking & keeping such possession as would 
entitle him to claim fees; (3) there was 
evidence to support the finding of the county 
ct. judge that the high bailiff did not with- 
draw from possession, but kept actual as 
distinct from walking possession; & there- 


| 
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842. dd. Annotation :— Mentd. Gregg v. Richards, 
[1926] Ch. 521. 

After this case add the following cross- 
reference :—Order directing arbitrator under 
Agricultural Holdings Acts to state special 
case.] —See AGRICULTURE, No. 2664. 

Add. Annotation: Consd. Leyton U. C. 
Wilkinson, [1927] 1 K. B. 858. 

Add. Annotation :—Mentd. Commercial 
Crodit Co. of Canada v. Fulton, [1923] A. C. 
798. 

Add, Citation :—20 L. G. R. 653. 

Add. Annotations :—Mentd. Aston v. Smith, 
[1921] 2 KK. B. 143; Precious v. Reedie, 
flg24] 2 1K. RB. 140: Queen’s Club Garden 
Estates v. Bignell, [1924] 1 K. B. 117. 
Lnnotufions: For the existing annotations 
substitute as follows : - 


fnnotations. Overd. Abrahams rv Dirmochk, [tbo] L 
K.B 662 Cook v. Cordon was wrongly decided (BUCKLEY. 
L.J ). Refd. The Creseont, Great Northern SS. Fishing 
Conn Sos. Creseent (iSdo3), 62 Td. 2. 638, 


851. 


852. v. 


853. 


900. 


903. 


fore the order of the county ct. was right. ; 913. Add. Annotation:— Refd. Simmons». Crossley, 


—A. W., Lrp. +. COOPER 
[1925] 2 K. B. 816; 
133 L. T. 508. 

Add Annotations: Consd. Ward v. Sneiman 
(1925), 138 d. RT. 560. Mentd. Nimino v. 
Connell, [1924] A.C. 595. 

Add. Annotation: Refd. 
(1926), 95 la J. KW. Be. Od5. 


& FALL, Lro., 
0o1L J. KK. B. 831; 


789. 


809. Cohen v. Roche 
810. 
sons v. Rosse (1923), 93 L. J. Ch. 8; Per- 
forming Right Soc. vw. Maitehell & Booker, 
[1921], 1 K. B. 762. 

Add. Annotation: - As to (1) Refd. Phillips 
v. Britannia Hygienic Laundry Co., [1923] 
1K. B. 5389, 

Add. Annotations : 
7 Stanborough (1024), 41 T. I. R. 1. BRefd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 


818. 


832. 


_ldd. Annotations :— Mentd. Re Rosse, Par- | 938. Add. 


As fo (1) Distd. Martin | 


| 


[1922] 2 IK. 1B. 05. 

928a. Reference to statutory & other orders & to 
private & local Acts Duty to supply copies 
foruseofcourt.) Practiem Nore, [1026] 
W.N. 808, D.C. 

933. Add. Annotations :—- Mentd. Llewellyn v. 
Turner (1022), 126 L. T. 532; Miss Gray, 
Ltd. a. Cathcart (1922), 38 T. 1. R. 662. 

Annotation : -— Distd. Rackham 
Tabrum (1923), 129 L, 'T. 24. 

945. dd. Annotation :- Refd. United States Ship- 

ping Board te. Strick, [126] A.C. 546. 

Appeal under Poor Persons Rules.|- - 
The et. may award costs against applt. who 
under the Poor Persons Rules, if 

the appeal is entirely trivolous & vexatious « 
1s an abuse of the process of the et. | DRuM- 

MonpD ee. Henvey (1927), 4'T. Lb. Re 14, Db. ec. 


v. 


962a. 


Part IX.—- Certiorari, Prohibition and Mandamus. 


979. dd. Annotation :—Apld. R. o Central 

Criminal Court JJ., Bap. L. C. C., [1925] 2 

Kk. B. 13. 

980a. —-—- Not action voluntarily brought in county 
court not having  jurisdiction.|—-(1) <A 
pitf. who voluntarily sues in a county ct. 
which, owing to a defence there raised, has 
no jurisdiction, is not entitled to remove the 
proceedings to the High Ct. by certiorari. 

(2) If such a pltf. succeeds in obtaining 
an ex parte order for certiorari deft. need not 
enter an appearance in the High Ct. Pitt. 
is not entitled to judgment in default of 
appearance, & such a judgment, if obtained 
by him, will be set aside for irregularity.— 
GIUSTI PATENTS & ENGINEERING WoRKS, 
Lrn. v. Maaas, [1923] 1 Ch. 515; 92 L. J. 
Ch. 345; 40 RB. P. C. 199; sub nom. Gusti 


Parents & FENGINEERING WoRKs, LTD. v. 
Maaas, 120 L. T. 438. 

1008a. On obligation of defendant to appear— 
Judgment in default of appearance--Validity.] 
—Gyustt Patents & INGINEERING Works, 
Lrp. v. Maaas, No. 980a, ante. 
. Add. Annotations :—Consd. He Stanton, 

oe Tee ve. Maule (1927).41 Tid. Ro 11s. Refd. 
Rt. v. Central Criminal Court JJ., /ve po C.C., 
[1925] 2K. B. 45. 

4038. Add. Annotation :—Consd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] 2. 38. Refd. Hunter ct. 
Stadtische Huchseelischerei Gemeinnitzige 
Gesellschaft (1925), 183 T. 'P. 488. 

1064. Add. Annotation :-- Apld. Pringle v. Hales, 
(1925) 1 K. B. 573. 


Part Xll.——-Statutes Conferring Special Jurisdiction. 


1146. In the cross-reference following this case 
for ‘‘ See, generally, INDUSTRIAL, PROVIDENT 


& SIMILAR SocieTiEs ” read ‘‘ See, generally, 
INSURANCE.”’ 


Cases 3—244a. 


21. 
22. 
23. 
38. 
40. 
40a. 


45. 
47. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


CRIMINAL LAW AND PROCEDURE. 


Nors.-- After June 1, 1926, see Criminal Justice Act, 1925 (c. 86). 


Part I|.—Principles of Criminal Liability. 


Add. Annotations : —Consd. Sorrell v. Smith, 
[1925] A. CG. 700. Refd. British Oxygen Co. 
» Liquid Air, [1925] Ch. 383. Mentd. Brime- 
Jow v. Casson, [1924] 1 Ch. 3023; Sorrell v. 
Smith, [1924] 1 Ch. 506 ; Thompson v. British 
Medical Assoen., [1924] A. C. 764. 

Add. Annotation :—Refd. R. ov. Cory, [1927] 
IK. LB. 810. 

Add Annotation :-—Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. KB. 554. 

Add Annotation :- Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 
Add, Annotation :— Refd. FR. v. 
(1026) 2 K. 1B. 258. 

Add, Annotation :— Consd. Allard v. Selfridge 
(1924), 88 J. P. 204. 

Right of defendant to give evidence—As to his 
state of mind.] (1) Mvidence that deft. is 
an accessory after the fact docs not support 
an indictment for being a principal, or 
accessory before the fact. 

(2) On the question of mens rea, deft. is 
entitled to give evidence of the state of his 
mind at the relevant time.—-R. v. FIirTz- 

(1926), 19 Cr. App. Rep. 01, C. C. A, 
Add, .Annolalion: Folld. Briayes v. Griffin, 
j1925) 2 K. B. 283. 


Denyer, 


55. 


Add. Annotation :—Refd. Anderson v. Danie] 
(1923), 180 L. T. 418. 


72a. Refusal to maintain wife & family.]—It is no 


167. 
177. 


178. 


212. 


230a. 


243. Add. 


defence to a charge of “ wilfully refusing & 
neglecting to maintain”? a wife & family, 
whereby they have become chargeable to the 
common fund of a union, that the husband 
bond fide but erroneously believed that he 
was not legally bound to maintain them in 
the circumstances. Jlens rea is immaterial. 
—Biacs v. BURRIDGE (1924), 89 J. P. 75; 
22 T.. G. RR. 555, D.C. 
Add. Annotation :— Refd. 
[1926] 2 K. B. 258. 

Add. Annotation :—Consd. 
(1925), 94 L. J. K. B. 791. 


Add. Annotation :—Consd. R. v. 
(1925), 94 L. J. K. B. 791. 


Add. Annotation :—As to (3) Consd. R. v. 
Bailey, [1924] 2 K. B. 300. 


-] —The Ct. of Criminal Appeal has 
no power to alter the rules in A/cNaghten’s 
Case, No. 229, ante.-—R. v. FLAVELL (1926), 
19 Cr. App. Rep. 141, C. C. A. 


Annotation : -Mentd. 
(1927]2 K. B. 587. 


R. vw. Denyer, 


R. v. Bateman 


Bateman 











R. ew. Llarris. 


Add. .4nnotation :—Mentd. Rodbourne +. | 244a. S.P.—Kh. v. Korscn (1925), 19 Cr. App. 


Hudson (1921), 41 T. L. R. 132. 


PART I. SECT. 1. 


sa. Wisdemeanour.) - Semble : at 
common law disobedience to a statute 
6 oR OMMSdOCmMeanour. O' Dra ov. MIib- 
WIVES IRLGISLRATION BOARD (1924), 
Zo WL A. 1. RK. P29.- - AUS. 

24%. Statutory offences -“ Offence” 
Prevention of Crames sft, D&71 (e. 112), 
S77.) SIRALMERN t. PADDEN, [1926] 
hm. GI.) 9%. SCOT 

24. —— Creme =Prevention of 
Coimes fel, TSTL (Ce, Th2), sa. 7, 20.) - 
To be relevant a charge of a con- 
travention of seet. 7 must bel upon 
ity fuce a convietion on indietmment of 
an affence, A ou previous conviction of 
au offence, both of whieh atkences ust 
be “ crimes as dotmed in seet 20. — 
Muri AL ro. MacMILGUAN, [1927] S.C. J.) 
114. - SCOT. 


PART I, SECT. 2, SUB-SECT. 1. 


ii. --——- .J-— A tibh merchant was 
convietod on a charge of clandestively 
taking possession of finh boxer, the 
DIS LOLey. of venous tshh merchants 
well knowing that he had not, & would 
not have, received permission from the 
owners to his doing 60, & with using 
the boxes by fillue them with fish & 
dispatching them to the tish market at 
beet bea *-—Flald > as there was nothi 
clandestine in the conduet of accused, 
he was not guilty of the offence charged, 
—MURRAX ot. ROBERISON, [1927] 
S. C. (J.) 1.— SCOT. 


PART I. SECT. 2, SUB-SECT. 2.-—-B. 


691. Notification of contagious discase 
—-Public Tlealth Act, & - O., 4 
(c. 218), s. 55 (1).}—-Where deft., a 
qualified medical practitioner, honestly 


beheved that a disease was not com- 
municable :--Hicld: there was no 
mens rea, & he could not be guilty of a 
crnnimal = offence.—R. ov. = =GUuRDON, 
[1921] 2D. lL. R. 3583; 42 Can. Crm. 
Cas. 26; 540. L. hh. 355.—-CAN. 


o (p. $8) 1. --—-.}-—Mens rea is an 
essential ingredient of the offence ot 
possessing apparatus suitable for the 
manufacture of spirits contrary to 
Inland Revenue Act, 5s. 180 (e). This 
does not mean that guilty motive or 
1ntention must be shown. JAlens rea 
can be shown by the presumptions of 
fact which may be raised against 
acoused oy the nature of the apparatus 
found in his possession & the circum- 
siances surround that possession.— 
Rt. (JACKSON) ©. HUTCHINSON, (1925) 
3 WwW. W, Kh. 741.—CAN. 


sb. Keeping bcer over legal atrength— 
Ontario Temperance Act, 1918 (c. 50), 
o. 40.J—Held > mens rea necessary 
elemnent.- ~R.«. Hypr, [1925]2 Dn. L. R. 
YOR: 44 Can. Crim. Cas. 1.—CAN. 

a0. -}—HMeld : niens rea not 
necessary element.— KR. v. BURKE, 
11925) 3 D. L. R. 625; 44 Can. Crim. 
Cas. 234.—CAN, 

sd. Branding animal without authorit 
of owncr--Brand Act, R. S. S., 192 
{c. 123), 8. 17(6).-—Held: mens rea 
essential ingrediont.—C'LARK t. LAWAON 
(Sask.), [1926] 1 W. W. R. 178: 46 
Can. Crim. Cas. 118.—CAN. 


PART I. SECT. 3, SUB-SECT. 3.—B. 
o. Delete tho word “ not.”’ 


PART I. aac 5, SUB-SECT. 2.— 


. 








-}-A man may 


390 


Rep. 50, C. 


Ore. 


bo suffering from someform of insanity, 
in the sense in which the word would 
be used by an ahemst, but may not be 
suffermey trom unsoundness of mind, os 
defined in Indian Penal Code, 8. $4. 
The law = recognises nothing but 
incapacity to realise the nature of the 
act, & presumes that where a man’s 
mind or his faculties of ratiocination 
are sufficiently clear to epprenene 
What he is doing, he must always bo 
presumed to intond the consequences 
of the action he takos.—Mani Ram 
wv. R. (1926), I. L. R. & Lah. 114.—IND. 


PART I. ila a SUB-SECT. 2.— 


- (C). 
245 iii. —-—.]—The driver of a 
motor car was onarroe with causing 
the death of a pedestnan by his reck- 





less driving. Le stated that he was 
not guilty “cin reepect that by the 
incidence of temporary ment dis- 


sociation due to toxic exhaustive 
factors be was unaware of the presence 
of deceased on the highway of his 
injuricea & death, & was incapable of 
appreciating his immediately previous 
& subsequent actions.’ It was not 
een ed that the pedestrian’s death 
had been caused by the excessive 
speed & dangerous manoeuvre OF the 
car :—ZHeld: if accused was otherwise 
in a condition which justified his 
driving a car, & if, through no fault of 
his own & for some cause outwith his 
contro] & which he was not bound to 
foresee, he became either gradually or 
suddenly not master of his action, 
through some mental defect, & was in 
that state at the time of the accident, 
the jury were entitled to return a 
verdict of not guilty.—H.M. ADVOCATE 


302. 
806. 
41 7 ® 


466. 


708a. 


732a. 
751a. 


755. 
756. 


988. 
989. 


Add. Annotation :—As to (1) Consd. R. v. 
Bateman (1925), 94 L. J. K. B. 791. 
Add. Annotation :—Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 

Add. Annotations :-—Consd. A.-G. for Straits 
Settimt. v. Pang Ah Yew, [1925] A. C. 555. 
Refd. Badman v. R., [1924] 1 K. B. 64. 
Add. Annotation :—Refd. Lake v. Sinimons 
(1926), 95 L. J. &. B. 586. 

Not supported by evidence that de- 
fendant accessory after the fact.]—R. v. 
FITZPATRICK, No. 40a, ante. 

-]—R. v. Firzpatrrick, No. 40a, arnfte. 
-|—Ona charge of attempting to obtain 
by false pretences, ‘‘intent’’ & ‘‘ attempt. ”’ 
must be carefully dist inguished.— R. 
Poncyu (1927), 20 Cr. App. Rep. 18, CG. C. 
Add. Annotation :—Refd. R. v. Punch aso, 
20 Cr. App. Rep. 18. 

Add. Annotation :— Refd. R. v. Punch (1927), 
20 Cr. App. Rep. 18. 
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812. 


814. 


| 861. 


902. 


913. 


930. 


Cases 302—1016a, 


Add. Annotations :—Consd. Sorrell v. Smith, 
[1925] A. C. 700. Refd. British Oxygen Co. 
v. Liquid Air, [1925] Ch. 883. Mentd. 
Brimelow v. Casson, [1924] 1 Ch. 302 ; Sorrell 
v. Smith, [1924] 1 Ch. 506; Thompson v. 
British Medical Assocn., [1924] A. C. 764. 


Add. Annotations :—As io (2) Consd. Sorrell 
v. Smith, [1925] A. C. 700. Generally, Refd. 
G. W. K. v. Dunlop Rubber Co. (1926), 42 
T. L. R. 376. Mentd. Brimelow v. Casson, 
(1924] 1 Ch. 302. 

Add. Annolation :—Generally, Refd. R. v. 
Berg, Britt, Carré & Lumimies (1927), 20 
Cr. App. Rep. 3s. 

Add. Annotation :-—Refd. i. v. Gordon (1925), 
183 L. T. 734. 


-tdd. Annofation ¢- 
[1927] 2 Is. 1. 587. 


Add. Annotation :- Refd. R. v. Luberg (1926), 
186 1. T. £14. 


Mentd. Rt. «. Harris, 


Part Il—Original Criminal Jurisdiction. 


Add. Annotation: — Mentd. Everett v. 
Griffiths, [1924] 1K. B. 04). 

For ‘! Row. Ennior ” read ond fe 
Hont.is & VALENTINE. 

Add. Annotations :—Refd. R. 2. Paty (1701), 
2 Ld. Raym. 1105; Burdett v. Abbot (1811), 
11 East, 1. 


v KLLIOT, 


991. Add. Annotation: Consd. R. v. Cory, [1927] 
1 K. 13, 810. 
992. Add. Annolation ;- Refd. Leyton U. C. . 


1004. Add. Annotation :— 


Wilkinson, [1927] | K. B. 853. 


Mentd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 


1007. Add. Annotations :—Generally, Mentd. QR. v. 


» RITCHIE, 
SCOT. 


Se I. SECT. 5, SUB-SECT. 3.—A. 


nr. 11926), I. L. 1.7 Lah. 141.—IND 


PART IL. SECT. 5, SUB-SECT. 3.— B. ni. 

297 iv 
ness falling short of a proved incapacity 
in accused to form the tnotent necessary 
to coustitute the crime, 
establishing that his mind was affected 


Evening Standard, &£xr p. Public Prosecu- 
tions Director, hk. v. Manchester Guardian, 
[1926] S. C. (J.) 45.— 
each of ft 
GHOBSH ». 


-J]— WARYAM SINGH v. 





}-A 
- ——.}—Kvidence of drunken- 
act & 
& merely 
44,.—S. AF. 


by drink so that he more readily gave 


way to some violeut passion, does not 
rebut the presumption that a man 
intends the natural 
his acts.—SHERU & 


I. L. 


PART I. SECT. 6, SUB-SECT. 2.—B. 
456 iv. 


lathis 


on him that be dies shortly after the 
beating, all are ced i of the offence of 
murder eotce distinction.—Kht. sv. 
vay (1923), I 


death of one person at the hands of 
several 


are of 


GUunKEg 
. (1923), 


MA »v. R 
kt. 7 Lah. 50.—IND. 


Cas. 209; 








Where several] 
ns join in beat ng another with 
» & inflict such serious injuries 


. R. 45 All, 737.—~ 
-}~—The doing to 





—— 





ion ee 
persons, in circumstanocs in 


attempted murder, 
he persons 
R. (1924), 41 T 
L. R. 52 Ind. App. 40. IND. 
PART I. SECT. 6, SUB-SECT. 3.— 81. 
B. (a). 


js erson cannot be said 
to have aided & abettod another, where 
the latter had no consciousness of his 
exeroised no volition in the 
matter.— Rt. v. KABOOL, [1924] App. D 


YW, 


Ex p. Same, R. v. Daily Express, 
Same (1924), 40 T. TR. 8883 Reo. 
Mirror, ftir p. Smith, (LQ27] 1 K. 13. 


Kr 
Daily 
S45. 


1016a. Power to order payment of taxes in respect 


on the part of 
eonacerned.—~— 


PART I. SECT. 6, SUB-SECT. 6. C. 


772i. Laability for atlem 
—R.o. SHAD, (1926) 3 1 
[1926] 2 W. W. RR. 3 
36 Man. LL. 


YT, 


agra ae ce i: | 


46 Can. ¢ ane 
li. 64.—CAN. 


PART I. SECT. 6, SUB-SECT. 6. 


sf. Charge of ussault with intent to 
commit rape-—Amounts 
allempted rane.j—JVi. 
(1925), 43 Can. Crim. Cus. 356.--CAN. 


ee I, SECT. 6, SUB-SECT. 7. 


~/—-Every person of 

responsibility who knowingly & 
voluntarily co-operates with, or aids 
or assists or advises or cucouragoes 


to 


of honorarium payable to clerk of court. |— 
An order made by the Central Criminal Ct. 
directing that any taxes demanded by the 
Inland Revenue authorities in’ respect of 
an honorarium payable to the clerk of that 
ct. shall he paid by the public bodies by 
which the salaries of the ct.’s officials are 
payable is not. invalid & not in excess of the 
powers of the ct. under Central Criminal Ct. 
Act, 1834 (¢. 86).— Rev. CENTRAL CRIMINAL 
Coury JJ., dx He LONDON COUNTY COUNCIL, 
fIV2o) 2 Kk. B.43; 04 L. J. KR. BL. 479 5 182 
I. T. 666; 89 J. P. 6535 41 T. I. 2. 


LAGHER, [1024] 4 D. lL. Hk. 10595) 3 
W. W. It. 357.—-CAN. 
lL kh. 273 


PART I. SECT. 6, SUB-SECT. 8.— A. 


~— .) Conspiracy cannot enriosl 
unless two or mere persons are partler 
tooun agreement to do an iHlepgal act, 
or todo a legal vact Wegally, both know - 
fn, or beang deemed to know, that the 
earrying out of the purpose mvolves 
the commision ot an mdietable offence. 
~ ih, v. Spadn, [IV2Z5) 1D. LL. Re 7623 
Q.H. 39 WK. 2B. 456.--CAN, 


PART I. SECT. 6, SUB-SECT. 8.- -C. 
835 i. Husband d& wife.)-- Wusband 

& wife cannot conspire together 5o ap 

to be guity of the crime of conspiracy. 
Re» MCKECHLE, [1926] N. ZZ. Le bet 
Cia Z. 

D. 

PART I. SECT. 6, SUB-SECT. 8.—N. 
894ii.——  — .- It. ec Boox- 

HALTER & LANIN, [1924] 3 D. L. It. 

122: 42 Can. Crim. Cas. 186.—CAN. 


charge of 
Maclnryki 


a 


—A. paRT I. SECT. 6, SUB-SECT. 8.—0 (a). 


921 2. Cunayrracy may be inferred 
from facts’ proocd |—R. 0. SIMIVGTON 


which it could never be known by which 
hand life was actually extinguished, 
amounts to murder, & not merely 


another in the commission of a crunc 
is an accomplice, withuut regard to 
the degree of his guilt.—h. v. GAL- 
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(8. 0.) (1926), 45 Can. Crim. Cas. 249.— 

CAN. 
921 ii. S. P. R. v. THORNTON (B. C,) 

(1926), 46 Can. Crim. Cas, 249.—CAN, 


Cases 1018a—1416. 
269; 69 Sol. Jo. 881; 27 Cox, C. C. 784, 


1022a. ara eases ——.]—R. v. DEVON JJ. Ea Pp. PUBLIC 
PROSECUTIONS DtIREcTOR, No. 1138a, post. 


1080. Add. Annotation :—Refd. R. v. Teesdale 
(1927), 91 J.P. 184. 
1081. Add. Annotation :—Refd. R. v. Teesdale 


(1927), 91 J. P. 184. 
1049. Add. Annotation :—Mentd. Salvesen (or 
von Lorang) ». Austrian Property Administra- 
tor, [1927] A. ©. 641. 
1079a. —-— Fraudulent conversion begun abroad— 
Receipt of proceeds in England.|—A fraudu- 
lent conversion begun abroad, even though 
‘triable there, but completed by receipt of 
the proceeds in this country, is justiciable 
in this country.—kK. v. LYLE (1924), 18 Cr. 
App. hep. 59, C. C. A. 
1100. Add. Annolalion :—Refd. 
[19260] P. 185. 
1101. Add. Annotation :- 
{[1927] P. 311. 
1124. Add. Annotations :—-As to (2) Refd. The 
Fagernes, [1920] P. 185. As to (4) Refd. The 
Fagernes, [1926] P. 185. 


1138. For the existing paragraph in original 

volume substitute the following paragraph :— 
—-—.]-—A person on 
board one of JJis Majesty’s ships, which was 
then in commission W& lying in the tidal 
waters of the Firth of Forth above the Forth 
Bridge, was alleged to have committed 


The Fagernes, 


Distd. The Fagernes, 


reer eer mw we onan om ee one —_we vee 
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larceny as a clerk or servant to the Navy, 
Army Air Force Institutes. He was 
placed under arrest by an executive officer 
of the ship, &, some days later, by which 
time the vessel had arrived in Torbay, he 
was apprehended by the Devon police & 
charged before the justices, who committed 
him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1916 (c. 50), s. 17 (1) (a), 
committed on the high seas. Prisoner was 
arraigned & pleaded not guilty & a jury was 
impanelled, but quarter sessions declined to 
proceed with the indictment upon the ground 
that Larceny Act, 1861 (c. 96), s. 115, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaries or 
rivers in Scotland, & that the offence charged 
was properly triable only by the Scottish 
cts. :—J/eld: quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Naval 
Discipline Act, 1866 (c. 109), was committed 
within the jurisdiction of the Admlty. of 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect. 115 of that Act, in the county 
where the offender was apprehended.—h. 
v. DEVON JJ., Ex p. PUBLIC PROSECUTIONS 
DIRECTOR, [1924] 1 K. B. 503; 93 L. J. K. B. 
284; 130 L. T. 640; 88 J.P.73; 40T.L. R. 
213; 68 Sol. Jo. 422; 27 Cox, C. C. 593, D.C. 


1235. Add. Annotation: -Mentd. Rh. «. Harris. 
{1927]2 K. B. 587. 


Part Ill. —Limitation of Time for Criminal Proceedings. 


1269. Add. Annotation :— Apld. R. v. Hewitt (1925), 89 J. P. Jo. 721. 


Part IV.—Bail. 


1366. Add. Annotation : 
1927) 2 K. B. 587. 


Mentd. Rk. v. Tfarris, 


PART II. SECT. 3, 
C. (a) 


t i. ——— —-—.)-—Meld: ai lettor 
written) by deft. from oaiscitv in 
Pennsylvania to Ontario, enclosing 
money for travelling expenses & con- 
talning instructions to proceed to 


SUB-SECT. 1.— 
: 60.—CAN. 


mitted for trial. 


43 Can. Crim. Cas. 164; 18 Sask. L. fl. 


sg. Amount of bail—Pouwcr to tn- on 
crease.J—Baill was fixed by a magis- 
trate at the close of a preparatory 
examination of accused who was com-_ 60; 
The examination was 


1416. Add. Annotations :—Apld. R. v. Williams 
(1925), 19 Cr. App. Rep. 67. Mentd. R. v. 
Dennis, R_ v. Parker, [1924] 1 Ik. B. 867. 


Manitoba Temperance Act does not 
continue to run while prisoner 18 out 

bull pending an appeal.—R. v. 
Sipms, [1925] 3D. L. RR. 3613) [1925] 
2W. W. 1. 325, 44 Can. Crim. Cas. 
35 Man. L. ht. 151.— CAN. 


sk. Estreatment of bail.}—The pro- 


Montreal, was doft.’s act committed 
in Ontario, & a taking & enticing away 
within sect. 316 of the Code.—R. +. 
LoFtTus (1926), 45 Oan. Crim. Cas. 
390; 59 O. L. KR. 65.—CAN, 


PART IV. SECT. 1. 


1301 vii. ——— ——.]——-f.. r. Coopmnr- 
RLOOM (1924), 43 Can. Crim. Cas. 30 fb. 


m i. -}—Criminal Code, 
8. 696, provides that where the offence 
: is punishable by imprisonment. for 

more than five years a justice of the 
peace, jointly with somo other Justice, 
may in overtain circumstances admit 
the accused to bail. One justice has 
no jurisdiction to take the recognis- 
ances, &, if he does so, no Hability is 
{inposed, at least no liability which can 
be enforced in a summary nanner.— 
KR. tr. Moore, (192411 W.W. R. 111; 











reopened to ascertain whether accused 
admutted eight previous convictions. 
Upon his admission, prosecutor applied 
for an increase of bail, which the 
magistrate granted. Accused then 
appled for an order that the bail 
a orginally {fixed should stand :— 
Held: it was competent for the magis- 
trate to reconsider the amount of the 
bail.— SWART t. R. (1923), 44 N. L. R. 
133.—S8. AF. 
sh. Feffect of bail—TWahether reckoned 
as part of wnprisonment.}—The time 
during which prisuner is out on bal 
under an order for bail made at his 
request cannot be reckoned as part of 
his term of 1mprisonment, even though 
such order was ulfra vires. —R. v. Lact, 
(1925) 2 W. W. RR. 1295 43 Can. Crim. 
Cas. 363.—CAN. 
—-—.)—Tho time of imm- 
for an offence = ayainst 
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sj. —— 
prisonment 


cedure to be followed on an applica- 
tion to estreat bail is to be found in 
Bail Act, s. 12 (2).—R. wv. BrRicas 
(1923), 33 B. C. R. 297.—CAN. 

slo - — Appheation to remit — 
Appeal.) No appeal lics from the 
refusal by a county ct. Judge of a 
motion to remit & discharge the 
vstreat of appct.’» bail-bond.-- RR. r. 
SCHNEIDER (1023), 40 Can. Crim. Cas. 
206; 560. L. It. 215.—CAN. 


PART IV. SECT. 2. 


1386 ili. -}+—The fundamental 
test on bail motions is the probability 
of prisonrr’s evading justice.—THE 
STATE v. PURCELL, [1926] 1. R. 207 5 59 
I. L. T. 141.—IR. 

1344 i. Sererily of punish- 
gnent.J—The ct. may have regard to 
(a) the seriousness of the crime 











1436a. 





appeal cannot be 
Cr. App. Rep. 172, C. C. A. 


When term of imprisonment short.] 1439 
~——In the case of a short senten 
speedily heard, the ct. 1445 
may grant bail.—R. v. SELKIRK (1925), 18 


Vol. XIV.—Criminal Law. 


ce, where an 


Cases 1436a—1622a. 


. Add. Annotation :—Mentd. R. v. Chesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 47. 
. Add. Citation :—87 J. P. Jo. 586. 

Add. Annotation :-—Refd. 
(1927), 20 Cr. App. Rep. 66. 


R. v. Davidson 


1446a. —-- -.] —R. v. DAvIDSON, No. 3129b, post.: 


Part V.—Proceedings Preliminary to Indictment. 


1458. Add. Annotation :—Refd. Conn v. Turnbull 


(1925), 89 J. P. Jo. 300. 


1459. 4dd. Annotation :—Refd. Conn v. Turnbull 1622a. 


(1925), 89 J. P. Jo. 300. 


1484. Add. Citation :-—-31 T. L. R. 401. 
1523. Add. Annotation :-—Mentd. 


[1927] 2 K. B. 587. 


1588. Add. Annotation :—Refd. Glamorgan County 
Council v. Glasbrook, [1924] ] K. B. 879. 


1611. Add. Annotations :—Refd. Poland v. Parr, 
i Mentd. Prager v. Blat- 
spiel, Stamp & Heacock, {1924] 1 K. B. 


[1927] 1 K. B. 236. 


566. 


charged ; (6) the severity of the punish 
ment ; (¢) the strength of the case on 
the depositions ; (d) the prospect of a 
reasonably speedy trial: & (¢c) the 
opposition of the A.-G.— Tur Srame r. 

CELL, [1926) 1. R207; 59 LoL, Tb. 

11 — IR. 
PART IV. SECT. 4. 


1361 v. - -~.]—-R. te Sraca 
(1925), 44 Cun. Crim. Cas. 128.— CAN. 

oi. — .) The opposition of the 
A.-G. to the givang of bail, while en- 
titled to great weight, does not bind 
the diseretion of the et — Thr Stain 
Yr PURCELL, [1926] 1. R. 2073 of I. 1. 7. 
J411.—IR. 

1361 vi 
PURCELI,, 
111.—IR 








: ~ —— .J—THEF STATI & 
{1926] Il. R. 207; S91. b. T. 


1361 vii. -- — —-—.}—R. ev. Neer 
oo (1927), 5 T i. RR. Ran. 276. 


PART IV. SECT. 8. 

1401 v. -)- Where a police 
magistrate refused to allow accused to 
be released on ball pending the pre- 
Jiminary heanng, an application by 
way of habeas corpus for aceused's 
release on batl was granted.— Rh. xv. 
Oa (1925) 2 WLW. &. 643.-— 








PART IV. SECT. 12, 


sm. Grounds for grunting.}— While 
it is nob possible to Jay down an in- 
fleaible rule as to when & person con- 
victed of an offence & sentenced to 
unprisonment, who appeals aguimnt 
his conviction, should or should not be 
adimitted to bail pending the deter- 
mumnation of his appeal, it is important 
to bear in mind that every one is pre- 
sumed to be innocent until legally 
convicted, & that so far as is huinanly 
possible the law should be sb0 ad- 
ministered as not to do injustice to an 
Innocent person.—R. v. SMITH, RR. v. 
BARNARD (1923), 43 Can. Crim. Cas. 
24; 56 0. L. R. 244.—CAN, 

sn. By Supreme Court of Canada.} 
—A judge of the Supreme Ct. has no 
jurisdiction to admit to bail an 
accused pcrson pending his appeal, 
such jurisdiction being conferred by 
Criminal Code, s. 1019 (1), upon the 
Chief Justice of the appellate ct. or a 
judge of that ct. designated by him.— 
STEELE v. H., [1924] 2 D. L. R. 470; 
ents S.C. R. 1; 42 Can. Crim. Cas. 

i.—C ° 


1622. Add. Annotation :- Folld. Isaacs v. Keech, 


[1925] 2 K. B. 354. 





Town Police Clauses Act, 1847 (c. 89), 


s. 28.]/—Under the above sect. in order to 


R. ov. Tarris,. 


entitle a constable to take a person into 
custody without a warrant it is not. necessary 
that the person should be in fact; committing 


the offence, provided that the constable 


O76 ; 
22, D.C. 


ei. Time for entering anto 
recognisance.|--On an appeal from a 
Summary conviction, since there is now 
no time limit for fillng the notice of 
appeal under Criminal Code, 8s. 750, 
there is no time limit for entering into 
the recognisance which may be given 
under pub-sect. c—R. ov. BARELKO, 
figvi} 4D. L. RR. 8382; 3 WW. R 
4¥4.— CAN. 





[1924] 3 W. W. Re 145.—CAN. 


PART IV. SECT. 13. 


so. Refusal by sheriff Summary com- 
DPlamnt.j- Held s an appen) to the Hah 
Cf oof Justicuary against u refusal of 
bail was not confined to cases tricd 
upon indictment. - - Lippi. , 
DIRATHIERN, [1926] S. C. CI.) 107. - 
SCOT. 


PART V. SECT. 1, SUB-SECT. 2.- A. 


1498 i. Necessary to inform nrisoner 
under what power constable acting. }— 
A person about to be urrested is 
entitled to hnow under what power the 
constable js arresting jim &, ff he 
specifies a certain power, which the 
person hnowr the constable has not 
got, he 3s entitled to object to such 
arrest’ & escape from custody, such 
custody not being a lawful one.-— 
APPASANU MUDALIAR tv. BR. (1924), 
i. L. R.47 Mad. 442.— IND. 

sp. Second arrest justified- First 
arivest: irreqular.| ~-hr pp. MALATSRY, 
[1925] 2D. L. RK. 282, 63 Can. Cron, 
Cur. 306, - CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (b). 





1555 v. -—-.}— Telegrams from 
the * police ** o1 a Native State which, 
in addition to personal description of 
the fugitive & suggestions of his 
possible movements, merely alleged 
that he was wanted for embezzlement 
of money to the value of two lukhs, 
do not constitute credible information 
or reasonable suspicion sufficient to 
justify his arrest without a warrant in 
British India.—SUBODH CHANDRA Roy 
CHOWDHRY wv. It. (1924), I. I. Re 52 
Calc. 319.—IND. 


PART V. SECT. 1, SUB-SECT. 2. 
E. (e) i. 
ai. Liquor Act, BR. S. A., 122 
(c. 2268), 8. 85.]— Two police officers, 
suspecting that accused sold liquor 
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Tr. L. R. 43 


| in 


honestly & on reasonable grounds believes 
that the person is committing it.—ISAACS >. 
KEECH, Coe 2K. B. 364; 01. J. K. B. 
183 I. 


25 


T. 347; 89 J. P. 189; 41 
23 0. G.R. 444; 28 Cox, C. C. 


contrary to the above Act, went to his 
premises &, without disclosing their 
identity, ashed him to serve them with 
liquor, which he did. Having con- 
sumed the hquor they ordered more, 
Which was being served but not con- 
sumed when, disclosing their identity, 
they arrested accused without a war- 
rant: - dleld es aeeused was‘ found 
actually gonunitting 7? an offence, WX 
eould be arrested without a warrant.-- 
hk. oo. Hits, (924) § W. We. RR. Gots 
1! Can. Crim. Cas. 389; 20 Alla. IL. KR. 
156. CAN. 


PART V. PECr. 7 asta 2.— 

sq. Inelusion of words not applie- 
able.])) Where deft.’s arrest was Justi- 
fred, as he was not preygudiced In any 


way: -I/eld: AL Raa for his 
discharge should be dismissed, not- 
‘ithstanding the inchuston in the 
warrant of wordsH which were not 


applicable & should have been omitted. 
—~—-OVERSKERS OF THis Poor ». MAR- 
RYATY (1924), 42 Cun. Crim. Cas. 132 > 
57 N.S. Tt. 315.- CAN 


PART V. SECT. 1, SUB-SECT. 2.— 
F. (¢). 


1674 iii. - — .} -Where an arrest is 
not justified without a warrant, It 1» 
necessary for the constable making the 
arrest to have the warrant tn his per- 
sonnl possession, even although the 
person arrested doe not demand its 
production. It is not sufflaent that a 
warrant bas beon issued directed to 
‘Call or any of the pohece officers ” of 
the provinee, & 1s in possession of a 
constable on whose instructions by 
telephone another constable at a 
different place makes the arrest & 
delivers the person arrested to tho 
constable who holds the warrant.— 
RN. wv. LINDER, (1024) 8 D. L. BR. 505; 


2W.LW. HL 616: 20 Alta. LL. br fli. 
CAN. 
st. Aceused illegally under arrest 


without warrant |} Where, when @ war- 
rant was issued, accused was illegally 
under arrest because previously ar- 
rested without a warrant :- JZ/eld 2: it 
did not aflect the validity of the war- 
rant.—R. ov. BARILKO, (1924) 1 
W.W. RK. 60; 41 Can. Crim. Cas. 193 ; 
20 Alta. L. lt. 126.— CAN. 


PART V. SECT. 1, SUB-SECT. 3. 
al. By other constables acting 
concert.J}—The authority given by a 





Cases 1704a—1900a. 


1704a. —-—- To rehear charge—Justices equally 
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1798a. Several prisoners charged on same facts— 


1793. Add. 


1794. Add. 


divided.}—Appct. was charged with the 
indictable offence of causing grievous bodily 
harm by the reckless & wanton driving of a 
motorcar. The justices were equally divided 
on the question whether appct. should be 
committed for trial, & they decided that 
auppet. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn & have the case reheard on a later 
date by a reconstituted bench. Appct. 
then obtained a rule nisi for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable Offences Act, 1848 
(c. 42), &. 25 :—Held: under that sect. the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to put the accused upon his trial, &, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of having the bench reconstituted, & 
the rule must be discharged.—R. v. Herr- 
FORDSUHIRE JJ., Ma p. LARSEN, [1926] 1 K. B. 
MOl; 05 lL. J. K. BB. 180; 184 L. T. 148; 
- a e 205; 42 T. L. R. 773 28 Cox, CO. C. 
0, D.C, 


Annotation: Consd. R. v. Beebe 
(1925), 133 L. T. 736. 
Anunolation: Refd. RR. v. Brixton 


Prison, #r p. Shure, [1926] 1 K, B. 127. 


1810c. 


Differentiation of charges—-One prisoner 
punishable summarily —Other prisoner punish- 
able on  indictment.] — When charges 
are to be brought against more than one 
prisoner on the same set of facts, it is desirable 
that the charges should not be so_ dif- 
ferentiated that one prisoner is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reason 
to the contrary.—R. v. CopE (1925), 94 
L. J. K. B. 662; 182 L. T. 800; 89 J. P. 
100; 41 T. L. R. 418; 27 Cox, C. C. 778, 
18 Cr. App. Rep. 181, C. C. A. 


1810a. Add. Citations :—[1924] 1 K. B. 248; 93 


L. J. K. B. 65; 1380 L. T. 414; 27 Cox, 
©. C. 581. 
1810b. —— How proved.]—(1) An appeal lies 


to the Ct. of Criminal Appeal against a 
sentence passed on an alleged breach of a 
recognisance to be of good behaviour for 
a certain time. on the ground that applt. 
has not broken the recognisance. 

(2) Breach of recognisance must be proved 
like any other fact alleged in a criminal ct. 
—R. v. SmitH, [1925] 1 K. B. 603; 94 L. J. 
K. B. 692; 132 L. T. 799; 89 J. P. 79; 
41 T. L. R. 359; 27 Cox, C. C. 782; 18 
Cr. App. Rep. 170, C. C. A. 

-]— Breach of recognisance must 
be strictly proved.—kK. v. BUTLER (1926), 19 
Cr. App. Rep. 127, (1. (. A. 








Part Vl.— Indictments. 


1900a. Receiving property 


obtained by fraud or false 


search warrant to the constable to 
Whom it ip addressed extends to the 
other constables acting an concert 
with him under if. Li oo DrAMoNnn, 
LOZ) Eo. LL. RR. 1083s) tL We. OW. hk, 
444. 42 Can. Crim. Cas. 90; 20 Alta. 
L. ht. 60.- ~CAN. 

Ye -— - Validily of information. |—— 
The ct. refused to set aside a search 
Warrant issued under the above Act, 
Where the grounds of suspicion were 
written on a aeparate piece of paper 
attuched to the mformation but not 
initialled. - Row. Winson, iva p. Har- 
RINGION (1UTT), 40 No B. 2 384.— 
CAN. 


ee ee 


1 il. -J}- A search warrant 
issued under the above Act will be 
quashed where no grounds of suspicion 
are stated im the ioformation.-- R. ot. 
NICKERAON, Aur op. WisTon (1911), 10 
N. B. RR. 382.- CAN, 


PART V. SECT. 2, SUB-SECT. 1. 


ai. -J)--R. v. MLAKER, 
[1923] 2 W. W. R. 2965; 38 Can. Crim. 
Cas. 384.—CAN. 

_ ail, To fry charge without inquir- 
ing as to arrest.)— Where an accused 
peer is before a magistrate who has 
urisdiction over the offence, tbe 
magistrate necd not inquire how he 
came there, but may proceed to try 
the cnse, notwithstanding objoction hy 
accused that he was wrongfully ar- 
rested without warrant.—R. ¢. AL- 
BERTs, [1924] 2 D. L. R. 8633 1 WwW. W. 
Ii. 863.—-CAN. 


oi. -}—If accused be found 
guilty of a lesser included offence, it. is 


Sune eT to amend the ak ye 
QUN o. K., [1924] 4 D. L. BR. 182.—CAN. 


enneeemeos, ete —~ 9 











Known to have been 
pretences.|—To 





ei. To hear charge on subse- 
guent information—Prior ilicgal arrest.] 
-——-If a person is duly charged with an 
offence on an information under oath 
& ib arrested on a warrant duly issued 
& brought before the magistrate, the 
inagistrate’s jurisdiction 1 not ousted 
by the fact that at the time of the 
information & arrest accused was 
under detention as the result of an 
legal arrest without warrant. 
Rov. JOUNSON, [1924] 3D. L. R. 470; 
NS W. RR. 8283 34 Man. L. R. 100.— 


o ii. Prior illegal search. }— 
Held; assuming a search to have 
been illegal, it did not affect sub- 
pequent roceedings under a war- 
rant, & thero was nothing to affect 
the jnrisdiction of the magistrate.— 
hk. v. DirentTa (1924), 42 Can. Crim. 
Car, 152; 57 N.S. 2. 204.—CAN. 


PART V. SECT. 2, SUB-SECT. 4. 

1801 i. Form of commitment—Omis- 
sion of time of offence.}-—-A warrant of 
commitment did not comply with 
Summary Convictions Act, B.C., 1915, 
in not fixing the time when the offence 
was committed :—Held: bad.—lh. tv. 
Ropartks, [1923] 3 W. W. R. 955; 
41 Can. Crim. Cus. 190; 33 B.C. R. 
16.— CAN. 

1801 li. Error in statutory 
description of offence.}—The use in the 
warrant of conminntment of the words 
‘*‘ceremony of marriage ’’ instead of 
“‘form of marriage,” as in the sta- 
tutory dexcription, is no ground for 
sotting aside a couviction, the mean- 
ing in both cases ee the same 
& not dist able.—R. v. Roop, 
ee 3D. L. R. 985; 57 N. 8. RK. 

25.—-CAN. 
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receive goods 
obtained them on credit under false pretences 


knowing that the vendor 


PART V. SECT. 2, SUB-SECT. 5. 


co) 

gi. ——.J)—R. v. MCARTHUR’S BAL 
(1897), 3 Terr. L. R. 37.-- CAN, 

sv. Estreatment of recognisance.|}— 
The estreating of a recognisance by a 
Jnagistrate may be carned out under 
Criminal Code, s. 1099, & any further 
necessary proceedings follow under the 
subsequent sects. without the require- 
ment of any order of the cts.—kh, v. 
McCoy & BROWN (1924), 34 B. C. KR. 


14.—-CAN. 

sw, ——.]}—R. v. MARRIOTT (1924), 
57 N.S. R. 227.—CAN. 

ee When  ordered.}—R. 
Luvierkt, (1925) 4 D.L. R.1703; (1925) 
2W. W. RR. 726; 44 Can. Crim. Cas. 
263.-- CAN. 

sz. IR one surety coun 
instead of two.J—R. v. CARVERY, AZ p. 
<a! 38 Of jen 3D. L. R. 414; 44 Can. 
Crim. Cas. 69.--CAN 

SULLIVAN 


wwe oan v. 
(1914), 29 W. L. R. 115; 18 D.L. R. 
535; 23 Can. Crim. Cas. 174.— CAN. 

sb. Discharge of.}—R. v. SCHRAM 
(1845), 2 v. Cc. R. 91.—CAN. 

so, ——_ Avoidance of.J—R. vt. Mao- 
RoraeD (1925), 43 Can. Crim. Cas. 381. 





PART VI. SECT. 2, SUB-SECT. 1.—A. 
1814 iii. Newly created offence.) 
—A statute comes iuto force on the 
first moment of the day on which it 
receives the Royal assent, & if it be 
one creating a crime, an offence com- 
mitted on that day, even although 
before the actual time at which © 
Royal assent was given, is within the 
Act.—R. v. Rocco, [1924) 1 D. L. R. 
501; 41 Can. Crim. Cas. 101.—OAN. 
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or by means of fraud other than false pre- 
tences is not an offence known to the law. 
—R. v. SCHWELLER (1924), 18 Cr. App. Rep. 
52, C. C. A. 

1910a. Fresh indictment in respect of another 
offence—Founded on facts disclosed in de- 
positions.|—-Where a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
though such fresh indictment is founded on 
facts disclosed in the depositions.—R. v. 
MorGAn, [1925] 1 K. B. 752; 94 L. J. K. B. 
672 ; 133 L. T. 94; 807. P. 185; 28 Cox, 
C.C.1; 18 Cr. App. Rep. 180. C. C. A. 


1913a. Multiplication of indictments—Disap- 
proved.|——(1) The ct. entirely approves of a 
et. of trial dealing with all outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 

(2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment.— 
R.v. TAYLOR (alias SAUNDERS, alias WALLACE) 
(1924), 18 Cr. App. Rep. 25, C. C. A. 


Annotation —Gencrally, Refd. R. v. Taylor (1926), 19 Cr. 
App. Rep. 146. 


1913b, —-—- ——.]—R. v. CLarknE, No. 2115a, post. 

1913c. --— ——.]—-R. v. Tyreman, No. 5859b, 
post, 

1913d. -- -—--.] -Offences which may lawfully 





be charged in one indictment ought not to 
be distributed into more.— R. v. SMITH (1926), 
19 Cr. App. Rep. 151, C1. C. A. 

1918e. S. PP... Carver (1927), 20 Cr. App. Rep. 
3, 0. CUA. 


1934. Add. Annotation :—Folid. R. 
1924] 2 K. B. 187. 


1937a. —--- --—.]—Counts for offences within 
Vexatious Indictments Act, 1859 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on : 
facts disclosed on the depositions.—R. ov. | 
MosLey, [1924] 2 K. 8. 187; 98 L. J. K. B. | 
894; 130 L. T. 831; 88 J. P. 91, 68 Sol. 
Jo. 757; 27 Cox, C. C. 635; 18 Cr. App. 
Rep. 69, C. C. A. 

a{nnotation :-—Refd. R. v. Morgan, [1925] 1 K. B. 752. 

1978a. Larceny —Specific articles stolen must be 


set out.|—R. v. DOUGLAS (1926),19 Cr. App. 
Rep. 119, C. C. A. 


v. Mosley, 





Cases 1900a— 2219a. 


1992a. S. P. R. v. Drak (1850), 11 J. P. 483; 
1 Cox, GC. CL 338. 


2102a. -—-— Prejudice to one defendant. |—-Persons 
arrested together need not be tried together, 
&, if any one of them is likely to be embar- 
rassed in his defence, ought not to be so tried. 
—R. v. TOWNSEND, R. v. ITILDER (1924), 
18 Cr. App. Rep. 117, C. C. A. 

2105a. -}] —When a statement by one accused 
intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not) be tried separately.— 
R. ve. SEyMour (1927), 20 Cr. App. Rep. 98, 
CoC a\k 

2115a. —— .]—-Indictments should not 
be multiplied, but where the law permits 
separate offences should be charged in 
separate counts of one indictment.—R. v. 








CLARKE (1125), 18 Cr. App. Rep. 166, 
C. Cc. A. 

2155a. --—- ——.] —R. v. Lupmra, No. 3156d, 
post. 


2195. Add. Annotation: - Refd. RR. v Central 
Criminal Court JJ., Ha p. I. C. C., [1925] 2 
K. B. Au. 

2219a. -——.]-—Applt. was accused of having 
obtained sums of money by way of deposit 
from. persons, who desired to be employed 
as managers of public-houses, by representing 
to them that he would appoint them to those 
positions. Theindictment contained eighteen 
counts, relating to nine distinet offences, 
which were charged alternatively as obtaining 
sums of money by false pretences, & as 
larceny by a trick of the same sums. In every 
one of the counts relating to false pretences, 
the indictment as originally framed ran: 
* by falsely pretending that: he would appoint 
. ee AS Manager.” At the close of the case 
for the prosecution the judge thought it 
right to amend the counts relating to false 
pretences 50 as to read & by falsely pretending 
that he was in a position to appoint,’ ete. 
The jury convicted applt. on all counts :— 
Held: (1) vhe conviction for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 
1915 (c. 90), 8. 5 (1), is an amendment of a 
defect in form, & not the alteration & revision 
of the substance of a charge, such as had taken 
place in this case, which must necessarily 
prejudice accused: (2) the conviction for 
larceny must be quashed, because there was 
no evidence of larceny, as the persons seching 


PART VI. SECT. 4, SUB-SECT. 1. 


t i, -}~—Where the indictment 
was in the words of the enactment 
describing the offence :—lHeld: suffi- 
cient.— HR. v. MCLACHLAN (1923), 56 
oan R. 413 Py 41 Can. Crim. ry 249.— 





ki. ——.}—R. v. CANADIAN ALLIB- 
CHALMERS, LTp. (1923), 64 O. L. R. 
38.—OAN. 


PART VI. SECT. 4, SUB-SECT. 7. 

sd. Indecent exposure—‘‘ With in- 
tent to offend.’’|—Where the facts 
alleged necessarily implied that the 
act charged was committed ‘‘ wilfully ’’: 
~Tield : notwithstanding the omission 
of that word, the information was 
sufficient.— R. v. SMOTHERS (1924), 57 
N, gs. R. 179.—-CAN. 


PART VI. SECT. 4, SUB-SECT. 8.— 
B. (a) 


ti. ———.}+—Where_ ingredicnts of 


two distinct offences had been mixed 
together in a charge contrary to the 
pettled principles of criminal pro- 
cedure & in violation of Criminal Code, 
8. 710 (3):—Held ; prsoner was entitled 
to his discharge.— KH. v. Cuun, [1924] 4 
D. L. R. 300; 34 B.C. ht. 177.-—CAN. 


PART VI. SECT. 4, SUB-SECT. 9.—C. 
r. Read now ‘* 2102a 1.” 
s. Read now “ 2102a if.”’ 
t. Read now ‘“‘ 2102a ill.”’ 
a. Read now “** 2102a tv.” 


PART VI. SECT. 4, SUB-SECT. 10.—E. 


2161 i. Caurcs not requiring separate 
triadlsa— Similar acts—Separate indecent 
assauits.}—-An indictwent charged 
accused with indecent assault upon one 
little girl, & tndecent assault, involving 
murder, upon another little girl. Both 
offences were libelied as having becn 
committed on the same day at S.: — 
Held: the offences charged were 80 
connected in time, circumstauces, & 
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character as to justify their incluston 
in one indictinent, & no sufliciont 
reason had been shown for separation 
of the charges - HLM. ADVOCATE t. 
Bich eRSPTAFE, [F926] S. CL (J.) Gae 
SCOT. 


PART VI. SECT. 4, SUB-SECT. 13. 


k i. Atiemnt to give jurisdic- 
tion.J—A porson comnmitfed on a 
charge which a district ct. Judge has 
no jurisdiction to try under any cir- 
stances, cannot be tried by such Judge 
on #@ substituted charge, over which 
the judge has jurisdiction, on the 
election of accusod.—h. v. CROVI, 
(1924) 4 DL. 1. 1072; 3 W. W. R. 


534.—CAN. 

Tees —.)—An indictment 
disclosing no offence & bad la law, was 
amended at the trial so as to make it 
an entirely different charge :— eld: 
the amendment ought not to have been 
made.—h. v. Lorrus (1926), 45 Can. 
Crim. Cas. 390; 59 O. L. h. 65 —CAN. 





Cases 2219a—2889b. 


employment. had in each case intended to 
part with their money; (3) Larceny Act, 
1916 (ec. 50), 8. 44 (3), could not apply where 
the indictment) had charged false pretences 
& was up to the last moment wrong m sub- 
substance.—h. ov. Tivanes (1927). 136 1. 7. 


ENGLISH AND EmptIre Dicgest SUPPLEMENT. 


671; 91 5. P. 39; 48 T. Tu. R. 250; 28 


Cox, C. C. 386, C. C. A. 


2316. For “Criminal Law Amendment Act, 1835 
(c. 85),”? read ‘Criminal Law Amendment 
Act, 1885 (e. 69).”’ 


Part Vil.—Trial of Indictments. 


2365. Add. Annolations :—Folld. R. v. Dennis, R. 
». Parker, [1924] 1 K. B. 867. Refd. lt. v. 
Wiliams (1925), 19 Cr. App. Rep. 67. 

2365a. eA criminal ct. bas no juris- 
diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pro- 
secution & counsel for defts.— ht. v. DENNIS, 
R. v. PARKER, [1924] 1 K. B. 867; 93 L. J. 
Kk. B. 8883 130 L. T. 830; 88 J. P. 84; 40 
TT. Tn BR. 420; 68 Sol. Jo. 568; 27 Cox, 
C. C. 632 3 18 Cr. App. Rep. 39, C. C. A. 

2567. Add. Annotation :-—Folld. It. v. Ilussey 
(1924), 18 Cr. App. Rep. 121. 


2567a. ——-.]—(1) Applt. was charged upon an 
indictment with breaking & entering a house 
with intent to commit a felony. At the 
trial applt. pleaded guilty to entering only, 
which plea was treated as a plea of guilty 
generally :— eld: there was no plea of 
guilty & the case must go back, & prisoner 
asked to plead again to the indictrnent. 

(2) Applt. at the trial asked that five 
charges of false pretences might be taken 
into consideration when awarding sentence, 
but the ct. refused as they were not offences 
of a similar nature to housebreaking : — 
Held: the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but it might) take them into consideration 
if certain conditions were fulfilled.—R. v. 
Liaoyp (1923), 180 L. T. 319; 27 Cox, C. C. 
5763; 17 Cr. App. Kep. 164, C. . A. 








2582. dd. Annotation: Refd. RR. v. Gordon 
(1925), BB TT. 734. 
2594. Add. Annolalion: Mentd. R. c«. Harris, 


(IgMeT [2 WK. OB. OST. 
2710. Add. Armotation :—- Refd. KR. v. Birch (1924), 
93 lL. J. IK. B. 885. 
tdd. Annotation: 
1927) 2 We. OB. OST, 
2730. Add. Annotation ---Refd. R.v. Birch (1924), 
93 L. J. K. B. 385. 


2780a. — —.J—Where, at the trial of 
an accused person for a criminal offence, a 
witness for the prosecution denies statements 
contained in the deposition sworn by the 
witness at the police ct., & leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on the statements 
contained in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness.— 


2711. Mentd. kt. 2. JTlarris. 








PART Vi. SECT. 4, SUB-SECT. 14. 
2241 {. Application must be made to 
court oF trial.) —R. v. HANEY, [1925] 2 , 
D.L. R. 83: 43 Can. Crim. Cas. 207: ' p 


56 OO. L. RR. 293.—-CAN. 


PART VII. SECT. 5, SUB-SECT. 1. 
{. - — Effect of—Accused estopped 


Ii. v. Brrcw (1924), 038 L. J. K. B. 3855; 88 
a. P.59; 40 T. L. R. 865; 68 Sol. Jo. 540 ; 
18 Cr. App. Rep. 26, C. C. A. 

2731a. After close of case for defence.|——A judge 
at a criminal trial has the right to call a 
witness not called by either the prosecution 
or the defence, without the consent of either 
the prosecution or the defence, if in his 
opinion that course is necessary in the interests 
of justice, but in order that injustice should 
not be done to accused, a judge should not 
call a witness in a criminal trial after the case 
for the defence is closed, except in_a case 
where a matter arises er improvise, which no 
human ingenuty can foresee, on the part of 
prisoner.--R. v. Harris, [1927] 2 K. B. 587 5 
061. J. K. B. 1069; 187 L. T. 5355 91 
J.P. 15%: 48 T. LR. 7743 28 Coa, CC. C. 


432; 20 Cr. App. Rep. 86, C. GC. A. 
2823. Add. Annotation: Apld. R. vv. Baggott 


(1927), 20 Cr. App. Rep. 92. 


2839a. Reference to fact that photographs of 
accused shown to witnesses.}—(1) Counsel 
tor the prosecution should not employ as 
part: of his case the fact that certain witnesses 
have been shown a photograph of prisoner, 
even if the showing of the photograph was 
perfectly proper. 

(2) Where a police witness has been asked 
by prisoner ‘‘ where did I stay on the night 
of the alleged crime?” &, in his answer, 
has launched a series of fresh charges against 
the accysed, relating to his stay at that 
place, but based on mere suspicion & not 
included in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root of a conviction & 
necessitates that it should be quashed. _ 

(3) Where a successful applt. has a previous 
unexpired sentence to serve, the ct. will 
generally order that the time that has elapsed 
between the notice & the determination of 
the appeal which has succeeded shall count 
towards the completion of the earlier sentence, 
even though there has been no application 
by applt. to that effect.—R. v. HASLAM (1925), 
134 L. T. 158; 28 Cox, C. C. 105; 19 Cr. 
App. Rep. 59, C. C. A. 

Annotation — As to (1) Refd. K. v. Daily Mirror, Ev p. smith, 
jigz7) 1K. B. 845. 
2839b. Second trial—Reference to quashed con-~ 
viction.}—(1) On an allegation of breaking & 
entering the jury must be directed on the issue 
of breaking. 

(2) When a trial has been set aside ona 
venire de novo the conviction quashed should 
not be mentioned to the jury at the second 


rom calling on osecution to establish 
y ‘aes de LovONELLI (1925), 44 
Can. Crim. Cas. 354.—CAN. 
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2879a. 


2895a. 8. 7. XK. 
2995a. 


3007a. 


301i1a. 


3051. .tdd. 


3056. fed. 


PART VIL. make ON adel eae 
( 


That acense d did not have the assistance 
{a legal adviser did not show that he, 
id not had a 
ross-¢NdInination, ws he was present 
Shen 
made no request for time or delay 

KR, *. MCDON ALD, {(I027) App. DoJ - 


Nee —R. v. LLoyp (1924), 18 Cr. App. Rep. 
,C.C. A. 


2862. ae Annotation :--Mentd. hk. vv. Harris, 
[1927] 2 IKK. B. 687. 
2867. Add. cwinnotation: Refd. KR. ew. Warris. 


[1927] 2 K. B. 587. 

-}—On a plea of guilty (1) there 
must be legal proof of any previous con- 
victions given in evidence, & (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory require- 
ments in such a case have not been fullilled. 

—R. uv. FINNEY (1924), 18 Cr. App. Rep. 
41,C.C. A. 
ve Hunr (1847). 2 Coa, C. C. 261. 
6 -—If the ect. 15 of opinion that there 
is ho case against accused, it ought to be 
withdrawn from the jurs.  R.or. HASLAM 
(1926), 19 Cr. App. Rep. 168. C. GC. A. 
-}—(1) On a trial for larceny as a 
bailee there must be a direction on the point 
whether the conversion was fraudulent. or 
not. 

(2) An accused person must be asked 
whether he wishes to give evidence on oath 
or call witnesses.—K. x Moorrm (1924), 18 
Cr. App. Rep. 29, C. C. A 














3010a. Should give evidence from witness box. |J— 


A deft. is entitled under Criminal Kvidence 

Act, 1898 (c. 3), to give his evidence from 

the witness box The ct. in ordering other- 

Wise must exercise a judicial discretion.-- R. v. 

Pb aoa (1924), 18 Cr. App Kep. 100, 
.&. 





-}—A deft. witness may in a proper 
case be asked in cross-exaimination whether 
he imputes improper motives to the wit- 
nesses against him.— R. v. WILSON (1921), 
18 Cr. App. Rep. 108, C. OC. A, 


Refd. kt. rv. 


Annolahon s 


Dunkles 
(1926), 134 1. 1. 632. 


farnofuftow: = Retd. R.ooc.  Ehernis, 


[1927] 2K. Be 587. 


facet that the 


i. -) Aleld > the mere fact 


the 
Can. 


gury. -~ Rea 


full opportunity for 


the deposition was tuken A 


aes: 
iat the A.-G, 
i reply, although 


Vol. XIV. 


3060. Add. 


8063. Add. 


Criminal Law. Cases 2839b—3133a. 





alnnofation :—Refd. R. +r. Harris, 
[1927] 2 K. RB. 687. 

Annotation: Refd. KR. v. Harris, 
(1927]2 K. B. 587. 
Add. Lnnotation : -Refd. ht. 2. WUarris, 
(1927) 2 K. B. 587. 


! 3090a. Accused writing & handing in signature.|— 


Lroods 
delivered to him is proved in evidenec, 
the ease must not be allowed tu go to 
Kinsnp (£924), 
Chim. Cas. 150.- CAN. 


PART VII. SECT. 7, SUB-SECT. 10. B. 
-| Where it 

eveoremed the 
je it. 


3120a. 


3129a. 


3133a. ——— 


METE 


Wate 


had 
wae A. «3, 


Counsel for the prosecution is not entitled to 
a second speech against accused. because at 
the yury’s request the latter writes his signa- 
ture A hands it in.—R. vr. Baacorr (1027), 
20 Cr. App. Rep. 02. C. CL uA. 

- - To assist undefended prisoner To 
cross-examine.| The ct. should assist an 
undefended prisoner in putting questions by 
Way of cross-examtnation.— Ree. BARKER 
(1927), 20 Cre App. Rep. 70,0. 0. A. 


3122a. - - - Does not include making disparaging 


suggestions.] -‘There ought not) to be a 
surgestion trom the judge that deit. on trial 
has previously appeared in a ermunal ct. 





Rov. Minuer (1926), 19 Cr. App. Rep. S84, 
CeCe 
-|— A direction must make it clear 


that the onus of proof is on the prosecution. 


—R.v. Hayvron (1925), 18 Cr. App. Rep. 
169, ©. CL. A. 
3129b. -] (1) When the evidence on the 


facts as In direct confliet, the pury should) be 
directed that. if they are in doubt which 
version of the facts to aecepi, they should 
acquit. 

Observations on (2) the granting of bail 
by the trial pyudee. A on (3) the relation of his 
opinion of the verdict to the appeal-- Rev 
DAVIDSON (1927), 20 Cr. App. Rep. 66,0. OA. 

- -|—While oa judge is 
entitled to express his view of any evidence, 
he ought not to “invite” the jury to make a 
definite finding : any expression of his own 
Views ought to be accompanied by a direction 
that the right of deciding on the facts 1s 
solely theirs. R.ov. MAson (1924), 18 Cr. 
App. Rep. 13], C. CG. A. 


- ~~ == 


pold N& ashing leading questions dh suggesting 
fo counsel lo waive thear rights to address 
row) Re ok Waser (1920), 44 Can. 
12 Cram. Cas. 100: ST OL da IR. 416. 


CAN. 


3422 11. Docs nol wnelude ashing 
leading questions | -A Judge ib hot 
cntitled to put Jeading questions to 
uowitness, the answerp to Which are 
calculated to prequdiee aceused — &. 
> 6 GLAU BSCHILR, JIQZ6) App. TD. 206. 


obyeted 
rigght of 
called no 
Was not 


k i —j—-R.o rr. MeDonanup, [1927] 
App “"D. 110.-—S. AF. 


procurable under eubjnena.}) —G. was 
indicted for incest. S., a Bie monies of 
acoused, who had made deposition 
at potty gussions in which bho swole 
that accused had coinmitted the 
alleged offonce, was called as a witness 
at the trial, & failed to appear, having 
gone into tho Irish Freo State. Her 
deposition Was read to the jury, who 
having heard the accused’s evidence, 
convicted him of the offence charged : 
pees the conviction should be 

uashed, as it had not been shown that 

e attendance of the witness, whose 
deparition had been put in evidence, 
could not have been procured by 
service on her of a writ of subprena 
under the Irish Free State Act, 1924.— 
hk. v. GILCHRIST, [1925] N. 27. —IR, 


PART VII. SECT. 7, SUB-SECT. 8.—C. 


k i. -}+—Where & person is 
charged wi with stealing goods, & the 





bound to sum up fa ie Crown on the 
conclusion of the evidence of the 
prosecution, but had the right of 


CAN. 


PART VII. SECT. 7, SUB-SECT. 11. 


hi. -— VT'n decide whether cridcnee 
admissible. J- Lf evadenes a tendeted 
to prove the madi ussibility of evidence 
prima facie admissible, it ib the duty 
of the judge to receive & to decide the 
question of adtmussibiliay before the 
evidence is given in the hearmg of the 
jury.— Re. oo. TRLANOR, Roo Loon, 
Ik vo. TkRANOT. Roo ow KLLLY, [1924) 
271.R.193. IR. 

his. --— Wo decide whether aA 4S 
by Aes adnession es accomplie’.; top 
for the sudge, & not for the awe to 
decide on an admission by a witness 
~* f' hei ors not anaccomphic - 
Reon. YOUNG, [1923] &. A. dS. Lhe bo 
AUS. 


3122 i. Dunction of yudyc - dncludes 


397 


S. AF. 


PART VII. SECT. 7, SUB-SECT.12. A. 
31292. Diarcchron asto onus of proof | 


jit honowMiny¢ (Maw), fiovop 2 
WW.LER bvb, 16 Can, Critn, Cus. do 
CAN. 


3133 Iv. - J- A jude, 
Li runing Up toa pry in a erdmunal 
cune, is entitled to comment strongly 


the facts. RA. 
[1927] App Jo. ss. S. AF. 
ge (p. 207) i. Where jgury dis 


agret.) -~A direction | whic h amounted 
to no more than cacao 

owas the duty of the TInOLty. hot to 
allow any wilful or obstinate adherence 
fothei own view to prevent them from 
eiving full con-.deruation to the view 
of the ananjgorty: dled es not a mise 
duacction hi.ov. OLTOLM OS aaa sar 
BON, (ENZo] Ve da P3775 47 ALT TT. 
10, ot Aigus L. Lt. 228.— AUS. 


g (pp. 298) i. Distinction between 
cridence of facts & urport opinions. | 


Cases 139Ga-—-3167a. Ewouisn anp Empreu Dicest SupPpLEMENT. 


3136a. Avoidance of unhappy expressions suggest- 
ing guilt of accused.j}—(1) In a direction 
upon the evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. 

(2) It is wrong to invite a’j to cen- 
sider whether deft. is ‘‘ the sort of person” 
jikely to commit the offence charged.—R. 
vw. MARSHALL (1025), 18 Cr. App. Rep. 164, 
©. C. A. 

3137a. Where identity of accused in issue.}|— 
(1) When the issue is identity of accused, 
especial care is needed in the charge to the 
jury ; there ought to be a direction to them 
on his silence, if & when he hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
grounds should only be presented to the ct., 
if they disclose new matter.—R. v. PORTER 
(1927), 20 Cr. App. Rep. 55, ©. ©. A. 

Annotation :~-Gevwrally, Refd. KR. v. Walters (1927), 20 
Cr. App. Rep. 69. 
3145a. -+—A judge in summing up is bound 
to put deft.’s case to the jury. A mere 
expression of the view of the judge is not 
sulficient to dispense with the duty of putting 
the case tor the defence to the jurv.—R. v. 
pie te (1924), 18 Cr. App. Rep 74, 
3146. Add. Annotations :—Folld. R. v. Thorpe 
(1925), 133 L. I. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 1638. 
3146a. ~+—Where a prisoner is charged 
with murder, & there is evidence on which 
a verdict of manslaughter could be found, 
it is the duty of the judge to leave to the jury 
the question whether the crime committed 
has or has not. been reduced to manslaughter, 
even though that defence has not been raised 
®& even though that defence is inconsistent 
with the defence actually raised; but a 
judge should not leave the question of man- 
slaughter to the jury, where there is no evi- 
dence upon which such a verdict could be 
based.—R. v. THORPE (1925), 133 L. T. 95 ; 
$9 J. P. 1433 41 T. L. RR. 4683; 69 Sol. Jo. 
526; 26 Cox, (. C. 4; 138 Cr. App. Kep. 189, 
C. C. A. 
3151a. Must warn jury against accepting mere 
suggestion by prosecution in cross-examina- 
tion—No evidence in support.|—The jury 
must be warned aguinst the acceptance of 
&® mere suggestion by the Crown in cross- 
examination unsupported by evidence on a 
‘material point.— kK. v. ALEXANDER (1924). 
18 Cr. App. Rep. 189, C. C. A. 
3156a. Indictment alleging several offences——Cases 
must be clearly distinguished.}—When an 
indictment alleges specific offences on dis- 
tinct dates the jury should be warned to deal 














3156b. 


3156c. 


3156e. - - — 


‘ with each oceasion separately, & not to 


permit inadequate evidence in the one to 
supplement equate evidence in the 
other.—R. v. Ross (1924), 18 Cr. App. Rep. 
141, 0. C. A. 








~}+—Where an indictment for 
indecent assault contains a number of counts, 
each count charging a separate assault on a 
different person, the jury should be directed 
not to return a general verdict but to return 
a verdict on each count, & they should also 
be warned to draw a careful distinction 
between the evidence on each count & the 
evidence on every other count & not to supple- 
ment the evidence on any particular count 
by looking at the evidence as a whole.—R, 
v. BAILEY, [1924] 2 K. B. 300; 08 L. J. K. B. 
989; 132 L. T. 349; 88 J. P. 72; 27 Cox, 
C. C. 692; 18 Cr. App. Rep. 42, C. C. A. 


-}—-If counts for fraudulent 
conversion & for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence.—R. v. MACLENNAN (1925), 19 
Cr. App. Rep. 37, C. C. A. 








3156d. ——-- ~—— Indictment containing count for 


conspiracy.}--(1) Where several prisoners are 
tried together upon an indictment containing 
counts for various offences against them 
individually & also a general count for con- 
spiracy against them all, great care should 
be taken in directing the jury to heep the 
issues clear & to explain the relation of each 
count to the general count for conspiracy. 
In such a case 1t is a misdirection tor the 
judge to tell the jury: ‘f You must take the 
case as a Whole & not-in bits.’’ 

(2) Observations on the practice of charg- 
ing a specific crime & adding a charge of 
conspiracy to commit that crime.—R. v. 
LUBERG (1926), 135 T.. T. 414; 90 J. P. 1838 ; 
28 oe CG. C. 26435 19 Cr. App. Rep. 133, 
C.C. A. 





J-—(1) In cross-examination of a 
person accused of a sexual offence, questions 
should not be asked tendiny to show that he 
is a person likely to commit the offence 
alleged. 

2) If separate charges are included in an 
indictment, the jury should be carefully 
cautioned against allowing one to corroborate 
the other.—R. v. COULMAN (1927), 20 Cr. 
App. Rep. 106, C. C. A. 


3157. For ‘ second trial before same jury——Clear 


direction essential—Same defendant’’ read 
‘* Second triali—Before same jury—cClear direc- 
tion essential—Same defendant.’’ 


J|—A jury trying a second or 
other charge against accused should be 
warned to disregard the evidence in the 





Where there as not omy no direct 
fdestrmony of cye-witnerser that an 
alleged criminal act war comnutted, 
but there is the ducect testimony of an 
eye-witness called by the Crown that 
the act had not been coninutted, & the 
Crown relies on a cham of cireum- 
stantial evidence in which the opinions 
of acientitic witnesses are refcrred to as 
an important link, the chaige to the 
jury ahauld point out the Importance 
of the diustinetion between evidenee of 
ncientitle apinton & evidence of actual 
material facts & seultterently remind 
the Jury that such opuuons were not 
testunony as to facts, & should 
specifically direct that the circum- 
Klanoes proven as act objective 
facts must not only be consistent with 


the quilt ol accused but must also be 


inconsistent with any reasonable hypo- 
thesis which would leave him innocent. 
—h. «. Hisvorp, [1925] 1 W. W. R. 
&s73 43 Can. Crim. Cas. 384.—CAN. 


ai, - ---—— Statements as to powers 
of Court of Criamimal Appeal.--A 
judge in his charge to the la made 
statements to the effect that ** In the 
Ct. of Criminal Appeal, iu tbe event 
of your finding a verdict of guilty, 
prisoner’s counsel is entitled te have 
the whole matter reviewed.’ & When 
a care e ta the Ct. ot Crininal 
Appoal the natural bent of their minds 
is to give prisoner the benefit of the 
doubt ”’ :—Z/eld : the statements, 
taken in their proper context, did not 


$98 


amount to bDusdirection of such @& 
character ab to render the tral un- 
satisfactory, though it wap desirable 
that such references to the Ct. of 
Criminal Appeal should not be made.— 
hea t. MURRAY, [1926] I. R. 266.— 


aii, ——-— Jeading passages from 
law reports.}— Though reading passages 
from law reports 2%, as a rule, undesir- 
able, it is not a muisdirection.——R,. v. 
Naa Try Gy (1926), 1. Ll. BR. 4 Ran. 
458.— IND. 


PART VIL. SECT. 7, SUB-SECT. 12.—B. 


3152 i. Need not go inte every detail 
of evidence.}—R. v. Boak (B.C.) (1925), 
44 Can. Crim. Cas. 225.—CAN. 


previous trial—R. v. Lae (19237), 20 Or. 
App. Rep. 68, C. C. A. 
$158, For “ ——-- Different defendants ’’ read 
- Different defendants.’ 
3158a. 


~—Reference to first conviction.}—R. 
Lzoyvp, No. 2839b, ante. 


8165a. —— -}+~(1) When prisoners are tried 

to er. the tion to the jury must care- 

y discriminate between the respective cases 

(2) In Prevention of Crime Act, 1908 

(c. 59), s. 10 (4), ‘‘ seven days’? means seven 

clear days.—R. v. DEAN (1924), 18 Cr. App. 
Rep. 21, C. C. A. 


3165b. — Counts for other offences in- 
cluded.}—When two persons are jointly in- 
dicted for conspiracy, & also, in other counts, 
for other offences, it is wrong to lead the 
jury to belicve that unless both are con- 
victed, neither may be convicted on one of 
the other counts.—R. v. TayLor (1924), 18 
Cr. App. Rep. 158, C. C. A. 


3165c. }—When several accused are 
jointly charged with knowingly reccivin 
stolen property, there must be a carefu 
ruling about the possession of each.—R. v. 
PECKHAM (THE YOUNGMR) (1927), 20 Cr. App. 
Rep. 72, ©. (. A. 

3174a, ———.]—On a trial for murder the defence 
of manslaughter ought net to be withdrawn 
from the jury where there is evidence to 
support it.—R. v. BALL (1924), 18 Cr. App. 
Rep. 149, ©. C. A. 

8178. Add. Annotation :— Consd. 
(1925), 133 L. T. 95. 

3179. Add. Annotation :—Consd. R. v. Thorpe 
(1925), 133 L. T. 95. 

3179a. -J—R. v. THORPE, No. 31468, ante. 








v. 














R. v. Thorpe 








First trial set aside on veniré de novo | 


3180. After this case add ‘ See, also, Nos. 5033- , 


5938, post.”’ 

3180a. Direction as to breaking & entering — 
Defence of bona fide claim of right.|—A 
defence of breaking & entering under a bond 
fide claim of right must be definitely put & 
explained to the jury, & the issue of felonious 


intent must be distinctly raised.—h. v. 
rae (1925), 18 Cr. App. Rep. 174, 
C. C. A. 


3180b. Direction as to larceny by trick -Facts 
pointing to false pretences.|—-On the trial ol 
an indictment tor larceny by a trick, the 
essential clements of that offence should be 
explained to the jury, & if the tacts of the 
case point to an obtaining by talse pretenecs, 


Vol. XIV.—Criminal Law. Cases 8157a—3407a.-" 


the difference between tho two offences 
must be made clear to them in view of a 
dae verdict of guilty of the latter.— 
.v. FISHER (1926), 19 Cr. App. Rep. 166, 
CO. C. A. 
8185. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


3261. Add. Annotation :—Refd. Nadan 
£1926] A. C. 482. 


3318a. o}—Where an indictment charges 
two persons with certain offences ‘’ with one 
another,’ if one is acquitted the other may 
sometimes but not always be convicted.— 
R. v. Epwarps (1924), 18 Cr. App. Rep. 
140, ©. CG. A. 


3318b. —— -}—Where in separate counts 
of an indictment a man & a woman are 
charged with incest, & there are separate 
trials of each count, the conviction of the 
man is good although the womans acquitted. 
—R. v. GoRDON (1925), 133 L. PE. 7343 89 
J.P.156; 41 TT. R. GIL; 25 Cos, C. C. 41; 
19 Cr. App. Rep. 20, C. C. A. 

3323. Add. .trnolulion: Mentd. The Fagernes, 
[1927] PL Beh. 

3362a. Indictment for shooting with intent to 
murder Verdict of assault.] On an indut- 
nent for shooting with intent to murder or 
to cause gnievous bodily harm prisoner 
eannot be convicted of common assault. - 
R. uv. SroKns (1925), 151 1. 1. 1705 25 Cox, 
C.C. 110; 19 Cr. App. Rep. 71, (. CL. A. 

3366. Add. Annofaltton: Refd. WR. v. Stokes 
(1025), 134 L. T. 179. 


3391a. By trick Verdict of false pretences 
Indictment charging larceny by trick & false 
pretences alternatively Indictment for false 


v. R., 











pretences wrong tin substance.| Rv. 
Hluaimbs, No 2219 a, ante. 
$3394. Add. Annotation: Refd. BR. vw. Stokes 


(1925), 134 Tl. T. 179. 


3407. I*ur ‘* Second indictment to be tried Right 
ot prosecution to trial by another jury,’’ read 
**Second indictment to be tried Whether 
trial by another jury.’’ 


3407a. -} —It cannot be laid down as a 
general rule that a jury wlnach has acquitted 
delt. on one indictment should not try him 
on abother, but it must depend on the 
circumstances of each cases when it oceurs 
they must be warned that the evidence in the 
two cases 15s not cumulative. HR. ov. KLIN 
(1926), 19 Cr. App. Rep) 161, C. CL A. 


wwe mee 


3180 1. Duertion as to rintent to de- by what has occurred, the verdict The Jury returned a verdict of — prunlty 
fraud—C harge of oblaining by false ought tostand Roa Warrirs (1926) of common agsinlt under provaca- 
pretences.}—\ Jury showd, m cascs 17)? LR 50b: 49 Can Crim Cas 77, tron’ lel’ the verdict was one of 
undcr Crimes Act, 1915, 6 161 (a), be S&SN S KR JUG) CAN, euiliy Ro« Brogan, [1926] N Z 
told that an intent to dcfraud is an LR 635 NZ, 
een vont ot the offe — nnkss PART VII. SECT. 7, SUB-SECT. 15.—A. Caan USE eR kGn - 
in co exceptional caben Where the ‘ , “SECT. 16 

. ; o1 - —— Aced nee ruled enadmisable , 
intent is necessarily fiuvolved im tho aftcr if has been mucn J—R v TREANOR, D. (b). 


false statements made.— R. 
LIVAN, [1925] 
A. L.T. 3; 


PART VII. SECT. 7, SUB-SECT. 12.—C. 


bi. —)-R v. BRAYDEN 
(N. B.). [19261 4 D. L RR. 765, 46 
Can. Crim, Cas 336 -CAN, 


PART VII. SECT. 7, SUB-SECT. 14. —B. 


3217 i. -}-Primd factee any 
complete separation of the jury during 
@ tual in a capital case will make the 
verdict bad, but where the separation 
occurs through finadvertence, & tho 
result of the trial! has not been influenced 


mos a 
Ve le Re 5145.4 . kwon, 


k i. 














Uwarn Hagen. 
Mad. 117.—IND 





547 tt 01 R. v. TRI ANOR, 
31 Argus L. kh. 263.—AUS. KLLLY, {? 921) 2 I. R. 19 3. IR. 


PART VII. SECT. 7, SUB-SECT. 15.— B. 


given beforo a Judge 
trial was exhibited in 
before a succeeding judge —J/eld: such 
procedure was irregular, & consent of 
accuse d did not cure the irreguiarlty.— 
R. (1922), I. L. RR. 46 


PART VII. SECT. 7, SUB-SECT. 16. —A. 





ment charging accused with assault 


n(p $20). 
o (p. 320). 


Tkead now ** 3362a1 ”’ 
Tt ad now ‘* 3362a 41 ' 


R. ov. 


Wl ‘ PART VII.SECT. 7,SUB-SECT 16. G. 
—— cre «CC VIdeNCcE 
S441 111 { Roe Wabthte Ro 
in w crimynal 
@& tral dco noro S217 ui, ante 
PART VII.SECT 7,SUB-SECT.16. K. 


l= Meaning of ** new trial’| 
VM ere by statute provision i made 
in the case of a Jury disagrecuig for a 
new trial, (here as rucant by the words 
** new jury ’ a jury entirely coinposed 
of new o1 fresh Jurymen to the exclu- 


-J—On an indict- 
sion of all the jurymen who formed the 
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Cases 3424-—3801c. 


3424. Add. Annotution : -—Refd. 
(1925), 133 L. I. 95. 


R. v. Thorpe 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 
3538. Add. Annotation :-—Consd. R. v. Hertford- 


shire JJ., Ex p. Larsen (1926), 89 J. P. 205. 


Part VIIIl.——Special Pleas. 


3567. Add. Annotulion :—Refd. Nadan v. R., [1926] | 3650. Add. Annotation :—As to (1) Consd. Pointon 
v. Cox (1926), 186 L. T. 506. 


A.C. 482. 


Part X.—Informations. 


3665. Citations :—For 
“47 W. R. 567.” 


“17 W. R. 567” 


read 3718. Add. Annotation :—Refd. 


R. wv. Evening 


News, Ex p. Hobbs, [1925] 2 K. B. 158. 


Part XlIl.—Evidence and Proof. 


3801 ° A dd. 


{rnnotlation : 


3801a. 





witnesses 


first jury. Rov. WONG O. SANG, [1924] 
3W.W. L453 384 32. C. 1. 8.—CAN, 


PART VII. SECT. 7, SUB-SECT. 17. - F. 

se. Omission of essential element of 
ertme Convichon tnrialid.J— R. vt. ING 
Yiox Inq (1924), 43 Can. Crim. C'as. 


302.-—-CAN, 


PART VII. SECT. 7, SUB-SECT. 17. -G. 

3536 ii. ~--—— Jn prisoner's abacnece.) 
—lield: the ct. was not Surctus 
offero.- Rh. ov. NuaHns (1924), 35 
B.C. Oh. 55. —CAN. 

$536 iii. ——- After removal of con- 
veetion by certionre) -lhk. ov. WNarp 
(1925), 44% Can. Crim. Cas. 338.—CAN, 


PART VIII. SECT. 1, SUB-SECT. 1. 


gi. ---——.J]—Where a person has 
been charged with two offences arising 
out of the same circumstances, & he 
pleads guilty to one of the charges, 15 
convicted & fined, & then pleads guilty 
to the other charge, the previous con- 
viction & penalty cannot be pleaded 
as a bar to punishment for the other 
offence.— R.v. GEIGER, [1923] 3 WLW. 
R. 763; 41 Gan. Crim. Cus. 185; 9 17 
Sask. L. R. 412.—CAN. 


PART VIII. SECT. 1, SUB-SECT, 3.-—-A 


3567 iv. ——---,}-—-A. Was prose- 
cuted for selling liquor Wegaly & 
convicted. Based on the same facts 
a second prosecution was brought for 
keeping liquor for sale. A. pleaded 





] -Consd. 
Mirror, we p. Smith, [1927] 1 K. B. 845, 


——.|—(1) It is pernissible for a 
police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) If is, however, bot permnissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
photographs of those persons 
whom they are about to be asked to identify. 

(3) Where photographs are used for the 
purpose of obtaining information a series of 
photographs, & not merely one or two, ought 
to be shown to the person who is expected 
to give the required information.—R. v. 
Dwyer, RR. v. FERGUSON, [1925] 2 K. B. 


R. ow. Daily 


Bae See ae 


709; 95 L. J. K. B.100; 1382 L. TT. 351; 89 
41 TT. L. R. 186; 


27 Cox, C. C. 


697; 18 Cr. App. Rep. 145, C. C. A. 





3801b. 


2. K. B. 799. 
3801c. 





autrefois convict. :-—Held: a good pleu. 
—QUKBEC LIQUOR COMMISSION tv. 
TDupsois, (1924) 2 D. L. KR. 861; 42 
Can. Crim. Cas. 65.—CAN. 


PART VIII. SECT. 1, SUB-SECT.3.—-D. 


b i. Prerious acquittal for as- 
sauliing constable while discharging 
another duty.J—A mere variation in 
the nature of the duty, which the 
officer is alleged to have been cngaged 
in, Cannot be considered as a@ varia- 
tion in the nature of tho offence charged 
against accused.—lh. ve. DIAMOND, 
11924) 3 Db. L. Rh. 369: 2 W. W. RR 

sm. Prosecufion ander Customs ciet, 
2. S. C., 1906 (ce. 48), 8. 210—Premous 
conviction under Customs Act, RLS. C., 
1906 (c. 48), & 185..--hR. w». Sacco 
(Ont.), {1926]) 3 Db. L. R. 7713 46 
Cun. Crim. Cas. 243.—CAN, 


PART XII. SECT. 1. 


3786 ia. .1— Evidence is not 
admissible of the auctions of dogs while 
engaged in tracking down a person 
accused of a crime, even though the 
owuer of the dogs testifies as to their 
character & training & their fitness for 
tracking men.—kK. t. Warre, {1926] 3 
DL. KR. 1s [1926] 2 Wo. W. R. 481; 
45 Can. Crim, Cas, 328; 37 B.C. Rf. 
43.—CAN. 

3786 iii. -]-——GIANSHYAM SINGH 
t. R. (1927), I. lL. RR. G6 Pat. 627.—IND. 

3791 i. Circumstantial evidence— Ex- 


400 © 

















Annotations —As8to (1) Refd. li. v. Daily Mirror, fa 7. sinith, 
{1927) 1 K. 33. 844. 
ker p. Smith, (1927) 1 K. B. 845. 
(1925), 19 Cr. App. Rep. 52. 


4s to (2) Gonsd. R. ¢. Daily Mirror, 
Refd. It. v. Wainwright 


But may be shown before arrest. ] 


—A prosecutor identified a photograph as 
that of a prisoner whom the police subse- 
quently arrested. After arrest prisoner was 
picked out by the prosecutor irom a number 
of men in a room :—Held: 
ground for complaint against the method of 
identification.—It._ v. 
ir. App. Rep. 2, C. C. A. 


Annotation :—Refd. Lt. v. Dwyer, KR. v. Ferguson, [12.6] 


there was no 
MELANY (1924), 18 
R. v. 


——-.|—hR. v. DWYER, 


Krerauson, No. 3801a, arte. 


- —_—— ~ — - id - 


clusion of other causes. -It is not 
adinissible to convict a person on 
circumstantial evidence if such evi- 
dence can be interpreted to give any 
other explanation than the accused 
person’s guilt.—R. v. TYMKO (1924), 
42 Cun. Crim. Cas. 147.—CAN. 


ai. S. FP. Gauns vu. . (1926), DT. La. il. 
7 Lah. 561.--IND. 





bi, —— ——.- R. &. DEMEIRIO 
(1926). 46 Can. Crim. Cas. 153; 09 
O, L. R. 249.—CAN. 


PART XII. SECT. 2. 


3807 iv. —— - -}/—Finger- 
privt wnpressions of accused, com- 
pulsorily takon before his committal 
to gaol, are admissible in evidence 
against him.—R. +. MANGOLD, [1926] 
App. D. 440.-—S. AF. 


ee —— Reference by magistrate to 
exhibits.}—A magistrato at trial 
was called to prove the identifications 
of accused in gaol & the methods 
adopted. Instead of stating the details 
& results, witness referred to docu- 
ments, descmbed as exhibits, in which 
he stated his evidenco was to 
found. The documents were put on 
the record as evidence :-—Held : 
the attempt to record evidence in this 
manner was not only contrary to law, 
but violated the first principles of 
evidence, & inust be entirely ignored.~- 
LaL SINGH v. R. (1924), I. Le. R. 5 
Lah. 396.—IND. 








3810. Add. Annotations :—Folld. 


3817a. 


3820a. 


R. 2. 
Britt, Carré & Lummies (1927), 
Rep. 38. Refd. R. v. 
Bottom (1927), 20 ¢ 


Berg, 
20 Cr. App. 
Chesshire, Lucas & 
r. App. Rep. 47. 
-——.}—The prosecution is not. en- 
titled to put in police photographs for the 
purpose of identification as part of the 
evidence in chief. Where identification has 
been obtained by means of such photographs, 
the facts of such identification ought not. to 
be given in evidence.—R. v. WAINWRIGHT 
(1925), 19 Cr. App. Rep. 62, C. C. A. 

Reference to meritorious discharge 
from army.]—A mere reference to a mcri- 








torious discharge from the army by an un- | 


defended prisoner in a statement handed to 
the ct. of trial does not necessarily expose 


him to cross-examination on his character , 


generally, though it may do so on his career 
in the army. Such a statement should be 
looked through in his interest & nothing read , 
to the jury of the legal consequences at 
which he is not aware.—R. v. PARKER (1924), — 
18 Cr. App. Rep. 14, C. C. A. 


3820b. ——- Evidence suggesting normal respecta- 


bility.}—(1) Questions inviting a witness to 
make suggestions should not ke put in cross- 
examination, especially when they may have 
the effect of inducing a prisoner to make an 


attack on the prosecution, which will let in | 


evidence otherwise inadmissible. 

(2) A defending counsel should refrain 
from putting questions to prisoncr giving 
evidence which suggest normal respectability, 


Vol. XIV .— Criminal Law. 
3885. Add. Annotation :—Refd. R. v. 
, 3850a. 


3855a. 


3943a. -.| 


fnaotations = 
efd. Roo Ball (iS71), L. 
(IS7%), LR. 
wsO 


Cases 3810—4008a. 


Dunkley 
(1926), 1384 I. T. 632. 

Cross-examination of witness for de- 
fence constituting attack on character of 
accused.]—— Questions miust not be put in 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, when that is not in issue, even 
though the object of such questions may be 
to attack the credit of the witness & not the 
character of the accused.—R. v. McCraiae 
(1925), 184 L. T. 160; 90 J. P. U43 42 
T. 1. R. 2153 28 Cox, O. C. 109; 19 Or. App 
Rep. 68, C. C, A. 

-| ~A reference in evidence to accused's 
previous conviction may become relevant by 





the nature of the CTOSS- diane aia ia Rev. 
LESTER (1927), 20 Cr. App. Rep. 2 CsA. 
3924. Add. Annotation -— Refd. Gols, » Times 


Publishing Co., [1926] 2 K. B. 278. 


-QOn an indictment for embezzle- 
ment evidence that, on a series of occasions 
before & after those mentioned im the 
indictment, precisely similar errors [to those 
vaileged against prisoner] had been miade, & 
advantage taken of them, by him: Held: 
admissible to explain motives & intentions.- 


Rea. ees (1861), 2 I. A BF. BE8s § 
Cox, CC. Pts. 
nsd. It. 2. Be oe os LT. 776. 


C8. Tt. 32 
fae ras 


Row. Franeis 
"Ele Ro 1 ne ordre 1906] 2K. H. 


but which fall just short of giving evidence 
BALDWIN (192 
89 J. P. 116; 


of good character.—K. v. 
133 L. T. 191; 
429; 28 Cox, ©. ©. 173 
175, C. C. A. 





18 Cr. App. Rep. | 


3971. .fdd. 
o)s 


69 Sol. Jo. 3S. 


3972. Add. Annotation: 


Annotation : - Refd. R. wv. Berg, Britt, 
Carré & Tamamies (1927) 


20 Cr. App. Rep. 


Refd. R. v Bateman 


(1925), 914 I. J. K. BB. 701. 








3827. Add. 


fe hte ECR hTERT) DY: 3992. Add. Annotation : - shar Godman oo. Times 
3820c. Jy °° Good character”? of accused , Publishing Co., [1926] 2K. B, 2738. 
within Crimunal evidence Act, 1898 (ce. 36), 4009. Add. Annotation : Asia, RK. ov. Hewitt 
s. 1 (f) (i), means not only general good | (1925), 89 J.P. Jo. 721. 
character, but any claim to good character 4009a. -+-In a charge of unlawful 
ineidentally put forward by  accused.- | carnal hnowledge of a girl under sixteen years 
og as (1027), 20 Cr. App. Rep. 31, of age, evidence independent of the _girl’s 


Annotation :- Mentd. R.o«. Harris, 


| 
| 


evidence may be given that the accused on a 
previous occasion indecently assaulted the 
same girl, & the fact that a considerable time 


[1927] 2 K. 3B. 587 


3814 ik. - — } ddeld not a 
ground for allowing accused’s appeal 
against his conviction, % 7 DBAGLBEY 
(B.C), (1926) 8 D LR. 717: [1926] 
2W. W. KR. 518, 46 Can. Crim. Cas. 
257.- -CAN, 


PART XII. SECT. 3, SUB-SECT. 1.— B. 


sa. What is evidence of had character 
— Not statements by witnces as to 
disposition ds demeanour of prisoner & 
prisoner’s sister.j}- A -G. ve. O'LEARY, 
(1926) 1. KR. 445.—IR. 


PART XII. SECT. 4, SUB-SECT. 2.- A. 
—.J—Kh. vo BrRistTor. 


— ee ee 


| 


(N. &.), [1926] 40.1. Kh. 753; 46! 


C‘an. “Crim. C'ab. 156. —CAN, 


PART XII. SECT. 4, SUB-SECT. 2. — 
B. (a). 


3920 iii. -+-On a charge of 
theft evidence tending to show that 
accuscd has bcen ty of criminal 
acta, other than that upon which he 
has been charged, is inadmissible, - 
when allowed entitles accused to 
new trial.— ht. v. MORRIBON (1923), 33 
8. C. R. 244.—CAN. 


3923 ii. ———.]—Evidence of other 
J.8. 





einai acts done by accused 18 not 
admissible merely for the purpose of 
proving that accused a rewsou of his 
character or habits is likely to have 
combputted the offence with which he 
In charged, but it 18 adimuuspible if it 16 
relevant in any other manner what- 
ever to the gwit of accused, & it is not 

. before evidence of othe- 
sitnular but unconnected acts can be 
aduutted that the prosecution should 
first luy a foundation for such evidence 
by establishing a prima facie case 
against accused, sufficient without the 
help of any Buch evidence to go to the 
jury.—R. v. Cooper, [1923] N. Z. Ia. 2. 
1237; Gaz. L. It. 528.—N.Z. 


PART XII. geen gard SUB-SECT. 2. - 
)3 


pi Disguise as revenue officer.) 
~~]. “& others were convieted of the 
murder otf the captain of a boat 


containing a cargo of Jaquor intended 
to be illegally delivered in the United 
States. Jt wab proved that ™. had 
bought a yachtinan's cap with a white 
top & ornamented with gold braid in 
order to give himself the appearance 
of a revenue officer, & in concert with 
the others had attucked the crew of 
the boat, under the pretence that he 


401 


w& his associates were officers of the law. 
KNvaidenco was offered by the Crown 
that JB.o0on one occasion recently, & 
on another at a considerably oarher 
date, had employed similar equipment 
& precisely the same ruse for the 
purpose of deceiving & disarming the 
opposition of bootlegge 5s while he took 
over their ilegal possessions :—Jield : 

such evidence was admissible as teud- 
ing to establish a practice.-- BAK 0. 
K.. MOWASH @ F., [1926] 1 D. L. RR, 
115; [1926] S.C. OR. 825 45 Can. 
Crim, Cas. 19. ~CAN, 


PART Xhi. SECT. 4, SUB-SECT. 2 
B. (h) iv. 

k i, ---—— Indecent assault involving 
murder on another child \--In reaching 
a conclusion on a charge of indecent 
assault, involving mindor, upon a 
little girl:—J/eld: the jury” were 
neither bound, nor entitled, to shut 
their eyes to what they night consider 
to have boen proved under a charge 
of indecent assaulé upon another little 
girl, in view of the close association jin 
time, character, & cireumstances of 
the incidents alleged with regard to 
the two charges. —H.M. ADVOCATE 1, 
BICKERSTAFF, [1926] S. C. (J.) 65.-~ 
SCOT. 

26 


Cases 4008a—4286. ENGLISH AND Empire Dicrest SUPPLEMENT. 


has elapsed since the earlier act of indecency 
affects only the weight & not the admissibility 
of the evidenee.—R. v. Hewirr (1925), 134 
I. 1. 157; 903. P. 68; 42 T. L. RR. 216; 28 
Cox, C. C. 1013; 19 Cr. App. Rep. 64, C. C, A. 


4048. Add. Annotation : —Refd. kt. v. Stuart, R. v. 
Leonard, R. v. Maples, R. v. Tannen, R. v. 
Taylor (1927), 43 T. 1. Re. 715. 


4129a. Statement by wife —In absence of husband. ] 
-—A statement by deft.’s wife to third persons 
is not cvidence ayainst deft. on his trial of 
the facts thercin contained, but may be 
given in evidence with his remarks on them 
when it is repeated to him.—ht. v. FINDEN 
(1926), 19 Cr. App. ep. 144, C. C. A. 


4129b. Statement by co-defendant In answer 
to questions by police.|—(1) A statement 
relative to a pending charge, obtained in 
the course of a@ question addressed by a police 
officer to a person under arrest on that charge, 
ix not a voluntary statement. 

is not evidence 

against a co-deft., but if the jury have been 

udequately warned on that point the ct. will 

not interfere on the ground of an ambiguous 


(2) Such a statement 


PART XII. SECT. 4, SUB-SECT. 5.-—A. 


4129a i. Statement by wife -— In 
abacnece oof hushand.|j—A statement 
mado by the wife of uecused was 
handed to him at his own request, & 
he admitted the signature was that of 
his wife, & made the remark, * 1 did 
not think she would Jet mo down Jike 
thin Anyhow, ois not true J was 
sackod from... 1 got testimonials 
from both places when TF deft?’ :— 
Held: an acknow ledginent of the truth 
of the statemont in whole or in part 
might be wunferred, & the contents of 
the statement were properly submitted 
to the gury, the question of admission 
or not of the trath of the contents heing 
left to them.-- Re ow Grigg, (1926) 
N.% LR. 784. -N.Z. 


PART XII. SECT. 4, SUB-SECT. 6.—B. 


4200 viii. -—-.] On ai charge of 
incest there was evidence of prosecut rix 
having complained to her stepmother 
six days aiter the alleged crime was 
committed, & further evidence = of 
rroseeucrix, & her sister was allowed 
n that two days later she had cotu- 
plained to her sister of the crime :— 
fleld : evidence of the statements made 
by proseeutriv to her sister eight days 
after the oceurrence When she had had 
simple upon unity to complain bofore, 
Wan inadmussible, & by its admission ao 
substantial wrong was done to accused, 
& there should be a new trlalL—R. v. 
ee (1923), 35 Bo. CY bt. Soe 


PART XII. SECT. 4, SUB-SECT. 7. 


4221 iii, —— —.]—-It was objected that 
the trial judge improperly received in 
evidence a book found in) prisouer’s 
house, entitled ** Theses & Statutes of 
the Third (Communistie) International 
of Mosoow,” published in the interests 
of an organisation with which prisoner 
had voted to amalgamate :—ZHeld: 
the evidence was adinissible.—R. . 
MCLACHLAN (1023), 66 N. 8. R. 413; 
41 Can. Crim. Cas, 240.—-CAN. 

4232 i. Must be muttereal Charge of 
acts) of gross iundicency Evidence of 
Duascession of lewd picturca- -—.fdmitlkd 
on general rssuc.|— Upon a charge of 
gross indecency, evidence that indecent 
photographs were found in accused's 
r0OBNeCHSIiON is not adiissible, unless 

here is some specific connection 
between the articles & the participa- 
tion of accused in the crime. HR. ce. 


4216a. 








4222a. 


PART XII. SECT. 5, SUB-SECT. 1. 


li. Actual words & not substance 
of confession should be yiven.j-- The 
ct. ought to ascertain as far as possiblo 
the very words spoken by accused who 
is suid to have confessed. There 1s 
no rule of law which precludes the ct. 
from holding that a confession has becn 
proved cven in cases where the evidence 
gives tho substance, though not the 
actual words of the statement mado by 
accuscd, if the ct. believes that evi- 
dence.—-NUR ALI v. R. (1924), 1. L. 2. 
5 Lah. 140.—IND. 


1 ii. -J-—I1t is not the Jaw that 
the statement of accused must be 
rejected if not in his ipsssima verba, 
but it is a matter for consideration 
by the judgo in arriving at his decision 
as to the adinission or not of the stateo- 
ment.—A.-G. v. M‘'Cang, [1927] 1. RR. 
129.—IR. 

d. Premous uwrilten statement uncon- 
sistent unth prisoner's evidence at 
trial.Jj—Ileld :  admissible.—A.-G. . 
MurRkRAY, 11926) 1. R. 266.—IR. 

se. Statement inculpating co-prison- 
ers.[—Three applts. together with a 
womat were convicted of the crime 
of murder. After arrest the woman 
had made a statement inculpating 
applis. under whoso compulsion she 
paid she had been acting :—J/Jeld: the 
statement was not a confession, & had 
been improperly admitted in evidence 
against applte.—R. v. CAMANE, [1925] 
App. ]). 570.—S. AF. 


sf. Slatement overheard wn cells.}—At 
the trial of four persons, on charger 
ineluding @ charge of murder agaust 
three of tbe number, a police-officer, 
who had been on duty on tho morning 
after the murdcr at the office in which 
two of the persons charged were being 
dotained, gave evidence. He deponed 
that prisoners were shouting to each 
other in the cells to see who was in. 
He was then asked by counsel for the 
Crown, “ What did you hear?” :— 
Tlcld : the question must be disallowed. 
— H.M. ApvocaTk v. KEEN, [1926] 
S. C. (J.) 1.—SCOT. 


PART XII. SECT. 5, SUB-SECT. 2. 


oi. -}——-Where a magistrate 
translated what he had written down 
to accused, who acknowledged it to 
be correct & affixed his thumb im- 
pression :—Held: the confession was 
admissible, any defects in the mode of 
reco it being cured by Code of 
Crimin Prooedure, 8. 533.—R. ov. 
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sentence in the summing up.—R. v. TURNER 
(1926), 19 Cr. App. Rep. 171, O. C. A. 


4189. Add. Citation :—27 Cox, O. C. 510. 


4194. Add. Annotation :—Refd. R. v. 
(1927), 20 Cr. App. Rep. 106. 


4199. Add. Annotation :—Refd. R. v. 
(1927), 20 Or. App. Rep. 106. 


——.]——On the trial of an indictment 
for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 
evidence against him.—R. »v. 
Lucas & Bortom (1927), 20 Cr. App. Rep. 
47,C. C. A 


-)—(1) A disorderly house at common 
Jaw is a house which is so conducted as to 
violate law & good order. 

(2) Letters, if found in such a house 
referring to unnatural practices, may be 
given in evidence against a petson charged 
with keeping such a house.—R 
Britt, Carne & LUMMIEs (1927), 20 Cr. App. 
Rep. 38, C. C. A. 

4286. Add. Annotation :—Mentd. 
[1924] 2 K. B. 194. as 


Coulson 
Coulson 


CHESSHIRE, 


. vw BERG, 


R. v. Smith, 


DEO DaT (1922), I. L. R. 45 All. 166.— 
IND. 


PART XII. SECT. 5, SUB-SECT. 3. 


t (p. 408) i. -}+—Tho evidence of 
a judgment debtor on an cxamination 
for discovery in aid of execution is 
admissible against him on a subsequent 
criminal charge, unless he at the time 
objected to answer on the ground that 
his answers inight tend to incriminate 
hhn.—lht. r. Nozaki, [1926] 4 D. L. R. 
955; [1926] 3 W. W. R. 332; 46 


Can. Crim. Cus. 168 ; 37 B. C. R. 365. — 
CAN 








_ Pi. Subsequent charge of per- 
Jury.}—At the prehminary heanng of 
another charge, accused, who was in 
custody, was questianed tf the 
inagistrato, when asking for an adjourn- 
ment. He was not represented by 
counsel, & had not offcred himself as a 
witness or been sworn, & his answers 
were not taken down in writing. At 
the trial accused was questioned as to 
alleged admissions to the magistrate 
& he denied them. Hair denial was 
the subject of the porjury charge :— 
eld: the conviction for perjury 
bhould be quashed.—Rh. v. CIKRSLENBKI, 
[1924] 1 W. W. R. 82; 41 Can. Crim. 
Cas. 195.—CAN. 


PART XII. SECT. 5, SUB-SECT. 4, 


4803 x. —-—-.]—Neither the fact 
that accused was not cautioned before 
making a statement to a perron in 
authority, nor the fact that it was made 
in answers to questions put by a police 
officer, is sufficient to render it in- 
adinissible in law, but they are cir- 
cumstanees which tho judge should 
consider in exercising his discretion to 
exclude or admit the statement.— 
R. v. KOoren, (1926) 4 D. L. R. 771; 
[1926] 1 W. W. R. 1783; 46 Can. Crim. 
Gas. 159; 35 Man. L. R. 461.—CAN. 


4303 xi. --—Held: evidence as 
to a voluntary statement made by 
prisoner to the pale after bein 
cautioned, was ible, altho b 
the effect of the statement was 
indicate the previous bad character 
of accused.— H.M. ADVOCATE vw. 
pe a (1936) 8S. Cc. (J.) 93.— 
SCOT. 


an admission or confession to the police, 
when they were interrogating accused, a 
conviction on a summary trial will be 
set aside, unless it can be proved that 
accused made the on or con- 








4808. Add. Annotation :—Refd. Nadan v. 
[1926] A. 0. 482. 

4351. Add. Annotation:—Refd. R. 
(1926), 19 Cr. App. Rep. 171. 


R., 


v. 'urner 














4351a. -}—R. v. BooKsr, No. 8798a, 
post. 
4351b. —--- ——.]—R. v. TuRNER, No. 


4129b, ante. 


4357a. ——— Form of statement.)—R. v. O’Dono- 
GHUR, No. 8266a, post. 


4600. Add. Annotations :—Mentd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1925), 
mn L. J. K. B. 858; The Paludina, [1925] P. 

4620. Add. Annotation :—Refd. Shapiro v. Ta 
Morta (1923), 1380 L. T. 622. 


4645. Add. Annolation :-- Refd. Lake v. Simmons 
(1026), 95 L. J. K. B. 586. 

4650. Add. Annofation :—Consd. Pointon v. Cor 
(1926), 186 L. T. 506. 


4659. Add. Citation :—1 Leach, 800, n. 


Add. Annotation :—Refd. R. v. Elworthy 
(1867), 87 L. J. M. C. 3. 


4692. In the cross-reference following this case, 
for ‘‘ See Part XXIII., Sect. 1, sub-sect. 1, 
Q. (b), post,’ read ‘ See Part XXXIIL,, 
Sect. 1, sub-sect. 1, Q. (4), post.” 

4705a. Duty of counsel—To apply for leave to 
cross-examine as to character.| — When 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Criminal Kvidence Act, 1898 (c. 86), 8. 1 ( f ), 
it is desirable that he should make an express 
application for leave to the judge before 
proceeding to that line of cross-examination. 


-R. v. McLean (1926), 134 1. T. 640, 
O.-0..A: | 
fession voluntarily.—R. » Warn 


(1924), 41 Can. Crim. Cas. 418.—CAN. that) such 


& voluntarily made -— [eld > the fact 
officer failed to 


Vol. XIV.—Criminal Law. Cases 4308—4742. 


4705b. ——— To refrain from cross-examining as to 
character.]—Ri. v. DUNKLEY, No. 4734a, post. 


4711a. -}+—R. v. BALDWIN, No. 3820b, 
ante. 


4712. Add. Annotation :—Consd. 
(1925), 133 L. T. 191. 


4712a. ——— Cross-examination tending to show 
accused likely to commit offence charged.]— 
R. v. COULMAN, No. 3166ce, ante. 

4715. Add. Annotations :—Refd. KR. v. Dunkley 
(1926), 134 Is. T. 6382; KR. vo. McLean (1926), 
134 L. T. 640. 


4733. Add. Annotation :-- Refd. 
(1926), 134 L. 'T. 682. 
4734a. ——-- Suggestion that witness deliberately 

committing perjury.]—(1) To suggest that a 
witness for the prosecution is deliberately 
committing perjury because he believes that 
he has a grievance against prisoner is) an 
imputation on the character of that witness 
within Criminal bvidenee Act, 18908 (c¢. 36), 
gs. 1(7 ), s0 a8 to render cross-examination of 

prisoner as to character admissible. 

(2) Kven where such ao line of ¢rosp- 
examination is admissible in law, counsel for 
the prosecution should refrain from adopting 
it, unless the eciremstances are such as to 
make it appear to be a positive duty on his 
part. so to cross-examine, Reo». DUNKLEY, 
[1927] 1 K. B 823; 06 1.8. WK.OB. 153 181 
T.. b. 6323; 90 5. P. 753 28 Con, CLC. 148; 
19 Cr. App. Rep. 78, C.C. A. 

4785. Add. Annotations: Retd. KR. ov. Dunkley 
(1926), 134 J. TT. 6825 R.v. MeLean (1926), 
134 J. 'T. 610. 

4742. Add. Annotation : - Refd. 
(1926), 181 LL. PR. 6382. 








R. v. Baldwin 


R. #«. Dunkley 


R. vw. Dunkley 


GOLDAR (1922), 7. lL. HR. 50 Cale. 127 +— 
eaution IND. 





4311 vi. -t—-A confession made 
to any person under the influence of 
a& promise or threat held out by a person 
in authority, caleulated to induce the 
confession, is inadmissible, wnless it 
be clearly proved to the satisfaction of 
tho judge, whose duty it is to decide 
the question, that the promise or threat 
did not operate upon the mind of the 
accused, & that the confession was 
voluntary.—h. v. TRreanor, R. rv. 
FLoop, RR. v. TREANOR, R. t. Kr.uiy, 
[19241] 21. Rh. 103. -IR. 


PART XII. SECT. 5, SUB-SECT. 5. 


4326 5. Before accused vw in custody— 
Irquirica ay to offences may be made—- 
Anaivers admissible wn evidence-——Cautim 
not necessary.) Rov. KOOTEN, [1926] 
4D. L. R. 771; (19286) 1 W. W. R. 
17%; 46 Can. Crim. Cas. 1593 35 
Man. IL. R. 461.—CAN. 


4326 ii. —~—- -}—-It 
fig not the law that a statement must 
be excluded on the sole ground that 
either the statement was made in 
answer to questions put by a police 
officer to accused, or that it was made 
withont a caution having been first 
administered. It is a matter for the 
judge to decide whether, in his dis- 
erection, he will admit the statement or 
pot, having regard to all the circum- 
stances, & observing the legal] require- 
ment that the statement shall be 
voluntary, though not necessarily 
voluntecred.-- A.-G. vt. M‘CABE, {1927] 
I. R. 129.— IR. 

4326 iii. -}— 
Where a statement mado by accused, 
at the time suspected but not then 
arrested, to a police officer was freely 














awe 








accused did not render the statement 


inadmissible - Ro on Barnin, [1926] 
App 1). 159.— 8. AF, 

4336 xvi. —- }— A 
statement made to the police by ua 


boy, betweon sivteen & s‘eventcen 
years of age, detained on suspicion of 
murder, not admitted, in view of the 
youth of accused, tus abnormal 
physical & mental condition at the 
time he made Phe statement, a doubt 
as to the adequacy of the warning 
given by tho nollee, the tact that be had 
not the benefit of the advice of a law- 
agent, & the fact that the statement 
had followed upon a conversation with 
an Inspector tuo which questions put 
to accused had some beanng on the 
subject-matter of the charge— HM. 
ADVOCATE v. AITKEN, [1926] S.C. (J.) 
83.—SCOT. 


4336 xvii. ——-.] A 
statement mado to the pohee by a 
man detained on suspicion of murder, 
in reply to a jus jon addressed by one 
police officer to another, not admitted, 
as prisoner might have thought that 
the question was addressed to him, 
& his statement could not be regarded 
as voluntary.—H.M. AbDvVOCAIr v. 
LIgSER, [1926] S. C. (J.) 58.—8COT. 


eee - — 


PART XII. gant nb) SUB-SECT. 6.— 


qi. ———.}~-A collecting & an assib- 
tant ‘“‘ pancharget ’’’ are persons in 
authority within Evidence Act, s. 24 
when they have taken an important 
part in the inquiry into the circum- 
stances of the commission of the 
offence.—R. ov. GaANESII CHANDRA 
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PART XII. SECT. 6, SUB-SECT. 1. 


4540 ifi, - —-.J— In acriminal prose- 
ention the charge agalost accused must 
be proved absolutely If there isn a 
reasonable doubt the convictlou mitt 
be quashed.— Roe. Dirnny (1024), 42 
Cun. Crim. Cas. 152.- CAN. 


PART XII. SECT. 6, SUB-SECT. 3.-- B 


4610 i. Sufflerene y of proof— Question 
of facl for yury.) The question of 
mitent ws for the jury & not for the 
Crown. Leow Me LAcnLan (1023), 56 
. S. R413 5 11 Can. Crim. Cap. 249.-~- 


4620 i. Whiether spec al intent mast 
be proved- Ino makhecrous damage to 
property.J— R. v. MASHARION, [19214] 
App. D. 11.—S. AF. 


PART XII. eect ie SUB-SECT. 2.— 


b i. Can be compelled to furnish speci - 
men of hundwrting.} -A witness, in a 
criminal trial, though he be accused 
testifying on hisown behalf, while under 
cross-oxammination may be ordered to 
writo certain words dictated to him, & 
when accused is the witnesr an effect 
of such writing may be that a letter, 
otherwise unproved, 18 admitted in 
evidence against him. —h. v. Whit- 


IAKBR, [1924] 3 In TL. RR. - 72 
W.W.R 706; 12 Can. Crim. Cas. 162. 
—CAN. 


4695 i. May be cross cramined.}— 
a » MURKAY, [1926] 1 KR. 286.— 
IR. 


Cases 4747—4972b. 


4747. Add. Annotation: —Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4748. Add. Annotations :—Refd. R. v. Dunkley 
(1928), 334 L. T. 632; R. v. McLean (1926), 
134 L. T. 640. 


4749. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 
4750. Add. Annotation :—Refd. R. v. Dunkley 


(1926), 134 L. T. 632. 


4764a. Grievous bodily harm.]—Upon 
an indictment for inflicting grievous bodily 
harm, the wife of prisoner must not be called 
as a witness for the Crown.—R. v. KING 
(1925), 19 Cr. App. Hep. 34, C. C. A. 


4818. Add. Annotation :—Consd. Kh. v. 
[1924] 2 Kk. 13. 300. 

4826a. .}—Appct. was convicted 
of unlawful carnal knowledge of a girl under 
thirteen, & was sentenced to three years’ 
penal servitude. The girl, whose age was 
eight & a half years, gave unsworn testimony 
under the above sect., proviso (a) of which 
renders necessary corroboration of such 
evidence ‘ by some other material evidence 
in support thereof implicating the accused.” 
The only corroboration of the child’s testi- 
mony was the evidence of an older girl to 
whom she stated her version of what had 
occurred immediately after the alleged offence 








Bailey, 
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had taken place:—Held: corroboration 
must not only connect, or tend to connect, 
the accused with the crime, but must come 
from an independent quarter, & the evidence 
of the older girl originated from prosecutrix 
herself.—R. v. Evans (1924), 88 J. P. 196; 
18 Cr. App. Rep. 123, C. C. A. 

4826b. -—-~.]|—-Corroboration of the 
unsworn evidence of a child must be 
‘material evidence implicating accused.’’— 
R. v. STANLEY (1927), 20 Cr. App. Rep. 58, 
C.0. A. 

4878a. ——— -}+—R. v. Smiru, No. 6066a, post. 

4891. Add. Annotation :—Refd. R. v. Beebe (1925), 
133 I. T. 736. 











4900. Add. Annotation :—Consd. R. wv. Beebe 
(1925), 133 L. T. 736. 
4902. Add. Annotations :—Consd. R. v. Beebe 


(1925), 133 L. T. 7386. Mentd. Kh. v. Brixton 
Prison, Ex p. Perry, [1924] 1 K. B. 455. 
4934. Add. Annotations :—Apld. R. v. Evans 
(1924), 88 J. P. 196; R. v. Beebe (1925), 133 
L. f. 736. Refd. R. v. Ross (1924), 18 
Cr. App. Rep. 141; R. v. Larris, [1927] 2 
K. B. 587. 

4935. Add. Annotation: Mentd. R. ». 
(1927). 48 T. 1. R. 455. 

4972a. -}+—R. v. Syrtu, No. 6066a, post 

4972b. —.|— R.v. BEERE, No. 6066h, posf. 
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PART XII. SECT. a SUB-SECT. 3.— 


ei. Children Act, 1908 (¢. 67)}— 
Whether compelcnut- Offence involving 
bodily wnjury.J— A man was tried upen 
a ee of using wertain lewd, mdecent 
& libidinous practices towards a pul 
uged six s-—eld : an offence involving 
bodily injury to the ehild wathin the 
above Act, although no actual physical 
hurt had been done to her, & the wife 
of accused could under that Act & 
Orhininal Mvidence Act, 1898, be ealled 
& oxamined by the Crown as a witneps. 
—H.M. ADVOCATI t. LEL, [1923] 8. C. 
(J.) 1. SCOT. 


s fi. -~-— ~—-— - —-.|-A man was 
tried upon indictment for striking at, 
& attempling to cut with a razor, a 
ehild aged six weehs :—Held: an 
offence involving bodily injury to the 
child within the above Act, although 
the child) had not) been physically 
injured or actually touched, & the wite 
of accused could be called & ovamined 
by the Grown ag aw withess — HM. 
ADVOCATT & MACIHIb, LIY2Z6) 8. C. (J.) 
v1.—SCOT. 


PART XII. SECT. 12, SUB-SECT. 4.-~ B. 


a i. — Criminal Code, s 1003.) - 
Ror. GueMMILL (1924), 43 Can. Crim. 
Cus. 360. CAN, 


fi, - - - --.) — Prisoner was 
indieted for an Indecent assault on a 
girl] under tlirteen. At tho trial there 
was admitted the unsworn. testimony 
of the child alleged to have been 
assaulted & of two other children of 
tendor yoars, & the evidoenee of the 
mother of the girl that sho had asked 
the child what she was crying about, 
& that the child's reply was a complaint 
of prisoner's conduct to her — /leld : 
(1) the unsworn testimony of a child 
of tonder years could not be corro- 
borated by the ungworn testimony of 


anv number of such children , (2) the 
answers of the gurl to her mother’s 
questions were not evidence of the 
facts complained of, & could not con- 
stitute corroboration of those facts.— 
Rov Coyun, 11926) N. 208 - IR. 


ni, N 7. Te LAMOND, [£926] 1 
DL RR. 8263 45 Can. Crim. Cas. 200 , 
ob O. LR 204. CAN, 


PART XII. SECT. 13, SUB-SECT. 1. 


ri. ~J—The question whether 
Oo witness ib an accomplice is one of 
fact for the jury, after tho judge has 
instructed them as to what constitutes 
an accomplice & has decided that there 
is evidence from which the jury can 
reasonably infer that the witness 
comes within that category.—h. rv. 
GALLAGHER, (1924) 4 D. Le. WR. 1059; 
3W. W. 2. 357. AN. 


4828 iia. SN. 2. Ror. Ropers (Ont.), 
figzoy 4 Dd. Lb. RR. 60983 46 Can. Crim. 
Cas 372 —CAN, 

ce i. Jerson giting bribe.J—A. & BR. 
were charged with conspit to obtam 
money from CGC. by unlawful means. 
The Crown case Was that prisoners had 
conspired to obtain, & had obtained, 
® large sum of gnoney from C. as 4 
bribe to refram from taking crmuimal 
poo against C. or his daughter, 
th of whom gave evidence for the 
Crown. Accused denied having asked 
for or received any money :- Licld : C. 
Was hot an accomplice. RR. vt. OLHOLM 
& MecbPnerson, [1920] Ve. LL. RR. S77; 
ig L. T. 10; 31 Argus L. R,. 225.-- 
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4891 liia. --——-.}— Rh. tv. DAvViIpDsON 
(1925), 44 Can. Ciim. Cas. 311.—CAN, 


4904iia. S.P. Ror. RODGERS (Ont.), 
[1926] 4 D. lL. R 60OY, 46 Can. Crim. 
Cas, 372.—~—CAN, 
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4904 xi. 5 : SWITZER 
(Ont ) (1925), 45 Can. Clim. Cas, 377.—- 
CAN. 

4904 xiii. J—A charge cannot 
be said to be established merely on the 
unsuportod testimony of an accomplice. 
-- Ror. SALISH CHANDRA SINGHA (1927), 
J.L. R. 51 Cule 721.—IND. 


PART XII. SECT. 13, SUB-SECT. 4.- C. 


gi. - -} —Gcneral hostility to the 
victim cannot be considered to be 
corroboration of a direct pbtatement 
connecting accused with a particular 
crime. Cormoboration must pomt to 
the identification of the person charged 
with the particular act with which the 
direct evidence connects him.—h. tv. 
N 


i. ——.}—R. iv. 
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4960 viii. -+—-Where the evi- 
denee of an accomplice has not been 
corroborated, & the charge to the jury 
merely tells them that if they believe 
the accomplice they should convict 
accused, the jury is not properly 
ducected; &, Whero it 1s 1Mmposplble to 
say that if properly directed they must 
inevitably have come to the same 
conclusion, the conviction must be 
quashed.— R. ov. Srasivuk  (Sask.), 
{1926] 4 )). L. l. 811; [1926] 2 
W. W. R. 723; 46 Can. Crim. Cas. 
129.—CAN. 





ed Bie -—.J— R. 2. GALLAGHER, 
No. GUG4 vii, gust.— CAN, 

7 —-.]—Where the judge 
called the attention of the jury to the 
rule as to the danger of convicting on 
the uncorroborated testunony of an 
accomplice, at the same time pointing 
out that it was within thei province 
to do so :— Held : the conviction should 
be affirmed.—Rh. rv. SHEMIT, [1925} 2 
ID. bL. R. 1004; 44 Can. Crim. Cas, 
10; 48 N. Ss. h. 116.— CAN. 
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Cases 4974a—5116a. 


Part XIIl—Punishment and Prevention of Crime. 


4974a. -———.]—R. v. JONES, R. v. Pooig, R. v. 
TERRY (1924), 18 Cr. App. Rep. 185, C. C. A. 
4974b. -+—-R. v. WRIGHT (1925), 19 Cr. App. 
Rep. 19, C. C. A. 
4974¢. Lares vt. Buaas (1910), 6 Cr. App. Rep. 
A. 


74, C. 

. -+—-The mere fact that a 

man has been convicted many times is not in 
itself sufficient reason for passing a heavy | 
sentence on him for an offence which is 
trivial in itself.—R. v. TaAYLor (1924), 18 
Cr. App. Rep. 143, C. C. A. 

4994b. -}—The fact that a prisoner 
has committed some serious offences is po 
reason for giving him a sentence of penal 
servitude for such an offence as breaking into 
a railway station booking-office & stealing 
some cigarettes & bottles of horse medicine. 
—R. v. PRIcE (1924), 18 Cr. App. Rep. 138, 


"CCA 

4994. -}+—Prisoner obtained 
various small sums of money from a tobac- 
conist by falsely representing that he had 
obtained certain appointments, & was sen- 
tenced to three years’ penal servitude. He 
had a bad record both in South Africa & in 
England :—Held: in considering whether 
the sentence was proper the ct. had to beware 
of treating an offence as serious in itself 
because it had been committed by a man 
who previously had committed a series of 
offences, & the sentence should be reduced 
to eighteen months’ imprisonment with hard 
labour.—It. v. DURAND (1924), 18 Cr. App. 
Rep. 137, UC. C. A. 

4994d. J—-R. ve. Waris (alias 

RUSSELL) (1925), 19 Cr. App. Rep. 35, C.C. A. 

4994e. ——.|—R. v. DENT (1925), 19 

Cr. App. Rep. 18, C. C. A. 

4994f. - -j- R. ve. Gumps (1926), 19 
Cr. App. Rep. 74, C. C. A. 

4994g. -—-- —~~— ——.]—In imposing sentence 
on persons often previously convicted, regard 
must be had to the gravity of the offence in 
question.- -K. v. D’ArcY (1926), 19 Cr. App. 
Rep. 22, C. (. A. 

5028a. —--- Prisoners jointly accused.] — There 
should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, & account 
bhould be taken of the period of detention 
before trial.—H. v. ANDREWS (1927), 20 Or. 
App. Rep. 37, C. C. A. 

5036a. S.P. R. ev. MOLDON (1926), 19 Cr. 
Rep. 116, C. C. A. 

5039a. -}—Previous convictions of a 
prisoner on trial must be strictly proved.—R. 
v. TURNER (1924), 18 Cr. App. Rep. 161, 


C.C.A 

Annotation :-—Refd. i v.O’More (1926),19 Cr. App. Rep. 175. 

5046a. J-—R. v. DRIVER (1926), 19 Cr. 
App. Rep. 86, C. C. A. 

5049a. -}—Where prisoner, a young 
man, had made a real effort to retrieve his 
character & to get continuous work :—Held : 
(1) a sentence to penal servitude was not 
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p i. Measure of sentence— Discretion of court.}—R. v. Lea¥, (1926) 1 W. W. R. 888 ; 45 Cun. Crim. Cas. 236 ; 


542.—CAN. 


necessary, & prisoncr’s sentence of five years’ 
penal servitude might suitably be reduced to 
twenty-one months’ imprisonment with hard 


labour. 
(2) The term of first sentence to penal 


servitude must depend on the circumstances : 
there is no general rule that it is three years. 

R. v. TOWNSEND (1924), 18 Cr. App. Rep. 
09, C. C. A. 

; s}—R. v. BOURNE, QR. v. COLE- 
MAN (1925), 19 Cr. App. Rep. 17, C. C. A. 
5057a. -}—Sentence mitigated in view 

of a long period of honest work.—R. v. 














WINTER (1924), 18 Cr. App. Rep. 139, 
C.C. A. 
5057b. —~—~.}]— Sentence reduced in view of 





a long period of honest work.-— RK. v. PorTEn 
(1926), 19 Cr. App. Rep. 90, C. C. A. 
5057c. ——-- —--—.]—Sentence mitigated in view 


of an interval of three years’ honest life.— 
45, 


R. vw. Gunrrip (1925), 19 Cr. App. Rep. 
On Oe Ae 

5057d. ———- -—~-.] -R. vo Wiray (1926), 19 
Cr. App. Rep. 115, C. C. A. 

5065. Add. Citations: 130 L. T. 319; 27 Cox, 


C. C. 576, 

5065a. Rov. ANDREWS, No. 5S028a, ante, 

5074a. —— -———.] —R.. v. LiLoyn, No. 2567a, ante. 

5081a. -J\—R. v. Tay Lor (alias SAunN- 
DERS, alias WALLACE), No. 1913a, ante. 

5092a. Duty of police to supply list of charges. ]} 
—-Appct. had been convicted at quarter 
sessions of larceny & had been sentenced to 
five years’ penal servitude. Offences which 
he admitted & which were other than those 
charged against him in the indictment were 
taken into consideration by the ct. of quarter 
sessions in passing sentence. Le applied for 
leave to appeal against his sentence :—Held: 
as it was diffi: ult to see what other cases had 
been taken into consideration by the ct. of 
quarter sessions in passing sentence on appct., 
it would be convenient uf in such a case the 
police would file at the ct. of trial a list 
showing (a) the places where the other 
offences had been committed ; (b) the dates 
& (c) the nature of such offences; (d) if 
possible, whether or not warrants had been 
issued in respect of such offences.—R. v. 
Hicks (1924), 88 J. P. 68; 18 Cr. App. Rep. 
11,C. C. A. 

5092b. Other court should be informed before 
sentence passed.|-—- It. v. TayLor, No. 5314a, 
post, 

5097a. ——.J—h. v. PEACE 10 
Cr. App. Rep. 58, C. Go. A. 

5099. Add. Annotution :— Refd. KR. v. Peace (1925), 
19 Cr. ae Rep. 58. 

511ila. There is no rule of law or practice 

that a co-prisoncr should receive a lighter 
sentence, in view of his giving evidence for 
the Crown.—R. v. 0” DARE, DAVIS & MORTON 
(1927), 20 Cr. App. Rep. 79, CG. C. A. 

5116a. Long interval free from conviction.} — 


at 











(1925), 
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Cases 5116a—5246a. 


Sentence mitigated.-- R. v. TYoDsSon (1927), 
20 Cr. App. Hep. 11, ©. C. A. 








5125a. -}+~R. v. Cox (1924), 18 Cr. App. Rep. 
162, C. C. A, 
5125b. --—-R. v. HURRELL (1926), 19 Cr. App. 


Rep. 84, C. C. A. 


5125c. -}—Kh. v. WARD (1926), 19 Cr. App. 
Rep. 126, C. C. A. 
5125d. -J—Sentence reduced, although the 
case was serious, in view of the fact that it 
was prisoner’s first offence, & on account 
of her youth.—R. v. Cuick (1925), 19 Cr. 
App. Rep. 57, C. C. A. 
5148a. -]}—— Sentence mitigated in view of 
youth.— R. v. HARDY (alias EMMETT) (1925) 
18 Cr. App. Rep. 168, C. C. A. 
5148b. ——.]—R. v. Cuick, No. 5125d, ante. 
5148¢. -}—Sentence mitigated in view of 
youth, notwithstanding prisoner had been 
detained in a Horstal institution & had also 
served a sentence of three months’ imprison- 
ment with hard labour.—R. v. LEATHERLAND 
(1926), 19 Cr. App. Rep. 85, C. C. A. : 
5148d. -J—R. v. GETHING (1926), 19 Cr. App. 
Rep. 112, O. C. A. 
5155a. -}— R. v. HURRELL (1926), 19 Cr. App. 
Rep. 89, C. C. A. 
5156a. —-~ What ts post office offence.|— 
Where a postman had altered the time on 
“a letter im order to make it appear to have 
been sent before the result of a competition 
for which he had entered: Jle/ld: a sentence 
ol three years’ penal servit ude was Loo severe, 
as the offence was not a post office offence 
in the ordinary sense. —}ht. v. TANNER (1910), 
6 Cr. App. Rep. 648, C. CA. 
5173. Add. Annotation :— Refd. R. v. Roberts & 
Morriss (1926), 134 1. IT. 685. 
5174, Add. Annotation :-—Refd. R. v. Roberts & 
Morriss (1926), 134 L. ‘I’. 635, 
5175. Add. Annotation :-— Refd. R. v. Roberts & 
Morriss (1026), 134 L. I’. 635. 
5175a. —— .}—There is no rule of law or of 
ractice forbidding a sentence of simple 
imprisonment being given tu follow a sentence 
of two years’ imprisonment with hard labour. 
—~R. v. Roperts & Morriss (1926), 134 
Ll. T. 685; 42 T. L. R. 378; 28 Cox, C. C. 
150; sub nom. R. v. Morriss, 90 J. P. 84; 
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6036 i. Previous acqurttals aust not 
influence adversely.) —~ 


























HinscH 


| 5184. Add. Annotation :—Refd. -R. v. 


(1924] 2 W. W. R. 342; 42 
Can. Crim. Cas. 153.—CAN 
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42 T. L. R. 378: 70 Sol. Jo. 426; 19 Cr. 
App. Rep. 75, C. C. A. 

5181. For ‘‘ in the case of consecutive sentences ”’ 
read ‘‘ in the case of concurrent sentences.”’ 

Fielder 
(1926), 185 L. T. 64. 

5190a. .J—The term of a sentence must 
precede the serving of a remanet.—R. v. 
HARVEY (1927), 20 Cr. App. Rep. 87, C. C. A. 


5190b. |—A remanet term cannot be 
served concurrently with a fresh sentence.— 
a oes (1927), 20 Cr. App. Rep. 865, 

5194a. Not interrupted by period of special 
treatment pending appeal against another con- 
viction.|—In a proper case the ct. will order 
that the period of ‘‘ special treatment ’’ under 
Criminal Appeal Act, 1907 (c. 23), s. 14, of 
an applt. already serving a sentence shall not 
be added to that term.—R. v. Fox (1925), 
18 Cr. App. Rep. 192, ©. C. A. 


























5194b. ——.}—R. v. Hasitam, No. 2839, 
ante. 
5201a. |—The ct. leans against a 


longer term of imprisonment with hard labour 
than two years.—R. v. Lona (1927), 20 Cr. 
App. Rep. 101, C. 0. A. 

5208a. J—The fact that a convicted 
prisoner has undergone terms of penal 
servitude docs not of itself justify sentence 
to a further term; al] the circumstances of 
the case must be considered, including the 
magnitude of the latest offence.—-R. v. 
KNELL (1926), 19 Cr. App. Rep. 169, C. C. A. 

5217. Add. Annotation :—Refd. R. v. Townsend 
(1924), 18 Cr. App. Rep. 99. 











5217a. ——.}—R. v. TOWNSEND, No. 5049a, 
ante. 
5217b. -|—There is no rule of law or 








practice that the term of a first sentence of 
enal servitude is limited to three years.— 
. v. BASIRE (1926), 19 Cr. App. Rep. 174, 
CO. C. A. 
5241a. Youth of prisoner.J]— Detention in a 
Borstal institution substituted for a sentence 
of imprisonment with hard labour passed on 
a boy sixteen years of age.-THORPL’S CASE 
(1918), 13 Cr. App. Rep. 176, C. C. A. 
5246a. -}~As a general rule, the term 
of detention in a Borstal institution should be 














house was well conducted, & this was 
° his first offence. The magistrato 


% v. JOLNSON een ace havi ven deft. the bencfit of the 

(1925), 44 Can. Crim. Cas. 319. Son ee ice oe above. het Hdd : as there was 
‘ 7 : ot hir e evidence as to charactor 

PART XIII. SECT. 2, SUB-SECT. 5.—o, | [1923] 8. C. (J.) 16.—S0OT. to bting the case within aect. 1. & the 


6142 ai. ~~ —.J-— Sentence nutigated 





offence was not a trivial] one, & there 


in view of youth.—R. ¢. Hoprrrn & | PART XII SECT. 3, SUB-SECT. 5. | wero no oxtenuating circumstances, 
can (1924), 67 N. S. lt. 436.— qi. ——.}— Where an offence is | the magistrate was not correct in law 


6142 ili. S.P. om R. v. 
(1925), 58 N.S. Hi. 46. - CAN 


PART XIII. SECT. 3, SUB-SECT. 4. 

f i. —— .J- Un a con- 
victian on a charge of robbery with 
violonoe the Judge ordored prisoner to 
bo whipped, &, not having stated the 
humber of thines he was to whipped, 
provided for this in the record oft con- 
viction in prisoner’s absence .—Jleld : 
the sentence was not iegal—R. ¢. 
HUGHES (1944), 35 B.C. IR. 55.—CAN. 

gi. Seduchon affences.}—-Tho 
maximum punishment under Crimimal 
Code, s. 213, istwo years, & wh2 


SAMESUN im 
is linpro 
43 Can 








(1925), 43 Can. 
Sask. L. 


237.—CAN 





he punishment provided.—R.  v, 


pumebeue by imprisonment for more 
han five years, a sentence of a fine & 

Wisonment in default of payment 
r-—-R. v. ENGLAND (1 1035), 


is im. Cas. 11; 1 
165; (1925) 1 W. W. R. 237.—-CAN 


o i. Fane for violation of Criminal 
Coud—J udge may not order payment to 
private andimdual.}—-R. vv. 


Cri 1; : ed 
R. 165; [1925] 1 W. W. R. ing Cpa the ecoreas 


PART XIII. SECT. 3, SUB-SECT. 8. 
sa. Under Probatwn of 
Ael, PG (¢. 17). }-—-A licensed publican 


ing i 1 peni 
uct authorised & cannot be added te Pi oes aale 


quor during prohibited hours. His 


in giving deft. the benefit of the Act. 

Before a magistrate deals with a 
case under the above Act, he should be 
satished that the case falls under one 
of the specitic beads of rect. 1, & should 
state explicitly on which of the grounds 
he relies if he exercises the discretion 
conferred on him by the Act.—GILROY 
v. BRENNAN, (1926) I. R. 492.—IR. 


sentence’? -— Mean- 
on as used in 
Cc Code, 6. 1081, does not mean or 
infer that sentence must be passcd & 
its operation then suspended; it 
means that no sentence be passed 
unions = until fg oe a is epi 
upon appear & receive judgment.— 
a ©. Hrscna, ges) 2 W.W. R. 342; 
42 Can. Crim. e 16 ——OAN. 


ENGLAND 


™m. Cas. 1 19 c. ** Su 
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ag his licensed 
intoxtoating 
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three 
App. Rep. 44, C. C. A 

5246b. -J—Term of detention in a 
Borstal institution increased to the maximum 
in applt.’s own interest.—R. v. FRIER (1927), 
20 Cr. App. Rep. 30, C. C. A. 

5255. Add. Annotation:—Apld. R. vw. 
(1924), 18 Cr. App. Rep. 127. 

5258. Add. Annotation :—Folld. R. v. Dean (1924), 
18 Cr. App. Rep. 21. 

§261a. —- —..}—R. v. Dean, No. 3165a, 
ante. 

5269. Add. Annotation : —Refd. R. v. 
(1927), 137 L. T. 64. 

5282. Add. Annotation :—Consd. R. v. Norman, 
[1924] 2 K. B. 315. 

§283a. Nothing must be stated to jury 
about charge until substantive offence dealt 
with.|—R. v. TYREMAN, No. 5359b, post. 


5285a. -|—An allegation of being a 
habitual criminal ought to be tried.—k, v. 
NASH (1927), 20 Cr. App. Rep. 1, G. C. A. 

5290a. Admission of being habitual criminal— 
Duty of court to explain charge.|}—Before an 
admission of being a habitual criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that he was a habitual 
criminal at the time of his arrest.—K. v. 
DONOVAN (1925), 19 Cr. App. Rep. 2, C. C. A. 

5290b. Direction to jury —Necessary contents. |- - 
R. v. DINSVALE (1926), 19 Cr. App. Rep. 128, 
Cc. C. A. 

5299. Add. Annotution:—Refd. R. v. 
(1924), 18 Cr. App. Rep. 155. 

5300. Add. Annotation :— Consd. 
(1924), 18 Cr. App. Rep. 156. 

5308a. -+—During the trial of accused as a 
habitual cmminal the judge asked a police 
witness whether he knew anything of accused 
beyond his” participation in the substantive 
offence which accused had confessed. The 
answer was: ‘‘] know he has been asso- 
ciating with convicted persons.’’ Associa- 
tion with convicted persons was not one of 
the grounds set out in the statutory notice 
to accused :—Held: evidence of facts not 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & the con- 
viction as a habitual criminal must be 
quashed.—-R. v. BAXTER (1924), 182 L. T. 
256; 27 Cox, C. C. 689; 18 Cr. App. Rep. 
127, C. C. A. 

53038b. ~-}—No misconduct, whether criminal 
or not, may be given in evidence on the trial 
of an allegation of being a habitual] criminal 
unless the statutory notice thereof has been 
served.—R. v. STOKELL (1924), 18 Cr. App. 
Rep. 155, C. C. A. 


5308c. ——-.}—R. v. TYREMAN, No. 5359b, post. 


5304a. Must go to question whether prisoner 
habitual criminal when charged.|—R. v. 
Winn, No. 5355a, post. 

5807. Add. Annotation :—Consd. KR. v. Hayward 
(1927), 137 L. T. 64. 

5308a. -}—When accused is charged with being 
a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c. 59), s. 10 (2) (a), 
must be strictly proved; but evidence of 
other convictions may be given, without 
production of the record & evidence identify- 
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years.—-R. v. REVILL (1925), 19 Cr.+ 


Cases §246a—5352a. 


ing accused with those convictions, as ‘ evi- 
dence of character & repute’? under sect. 
10 (5), on the question whether accused is or 
is not leading persistently a dishonest or 
criminal life. Even apart from the statutory 
provision, such evidence can be given if 
there is any evidence that accused has 
admitted the convictions.—lU. v. HAYWARD 
(1927), 187 L. T. 613; 28 Cox, C. C. 342; 
sub nom. R. v. Haywarn, R. v. LAWRENCE, 
43 'T. L. R. 356; 20 Cr. App. Rep. 33, C0. C. A. 

5312a. ——-.}—Applt. was convicted of 
shopbreaking, was sentenced to threo 
years’ penal servitude. He was also found 
to be a habitual criminal on the ground that 
he had been convicted on three previous 
occasions & that he was leading persistently 
a dishonest or criminal life, & he was sen- 
tenced to five years’ preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months’ imprisonment as a suspected 
person, & he was released on July 23, 1921. 
Irom Sept. to Dec. 1924 he was in honest 
employment. Lie committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 10925 :—Held: it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
habitual criminal, but if they had done so it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
or criminal life; as there were passages in 
the summing up which might have conveyed 
tothe jury that, when the prosecution had gone 
a certain length, the burden rested on applt. 
to show that he had turned over a new leaf, 
the conviction must be quashed.—I.  v. 
DRISCOLL (1025), S89 J. P. 10435 41 T. LL. lh. 
425; 18 Cr. App. Rep. 18t, GC. C. A. 





we) § 

§314a. -- - - —.J]-(1) On the trial of an allega- 
tion that prisoner is a habitual criminal the 
direction that if the three statutory con- 
victions are proved, he must be so found, is 
incorrect: his whole career must be con- 
pidered by the jury. 

(2) When a ct. in passing a pentence takes 
into account charges pending in another ct., 
the latter ought to be infomned thereof, 
before passing sentence upon such other 
charges.— R. v. Taytor (1026), 19 Cr. App. 
Rep. 146, C. CL. A. 

5319a. —-- -— - —.]--h. eo. 
5308a, ante. 

5822. Add. Annotation: - Refd. BR. »v. White & 
Shelton (1927), 20 Cr. App. Rep 61. 

§331a. -— — —.]— Onthe trial of an allegation of 
being a habitual criminal, the interval between 
the last two convictions 18 only one of several 
clements to be considered by the jury; 
afhers are accused’s stlence on his life during 
that interval, the nature of the crime, & the 
possession of housebreaking instruments & 
their number & character at the time of 
arrest. —R. uv. Wire & Sieiron (1927), 
20 Ur. App. Rep. 61, C. OC. A 

5841a. J—R. v. With & 
6331la, ante. 

5347. Add. Annolations: -Refd. KR. ov. Lavender 
(1927), 20 Ur. App. Rep. 103; R.o. White & 
Shelton (1927), 20 Cr App. Rep. 61. 

6352a. -——  -——-]—The mere fact that accused 
has done honest work in his latest interval 


JIAYWARD, No. 


SHELION, No. 
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Cases 5852a—5478a. 


of liberty is not a defence to the allegation 
that he is a habitual criminal.— R. v. HAYES 
(1926), 90 J. P. 190; 19 Cr. App. Rep. 157, 
CLC. A. 

5355a. -—— Duty of judge.]—(1) The 
direction on the allegation of being a habitual 
criminal must explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whether 
prisoner is a habitual criminal at the time 
when he is so charged.—R. v. WINN (1925), 
69 Sol. Jo. 574 ; 19 Cr. App. Rep. 1, C. C. A. 


5355b. - - - -.J—- On the charge of being a 
habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release 3 it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say whether he was, 
at the time of its commission, ‘ leading 
persistently a dishonest or criminal life.’’— 
R. uv. LAVENDER (1927), 20 Cr. App. Rep. 10, 
O.C. A, 

5357. Add. Annotation :— Consd. R. v. Norman, 
[1924] 2 K. BB. 315. 


5858. Add. Annolation :— Consd. R. v. Norman, 
[1924] 2 K. B. 315. 


53859a. For the cxisting paragraph in original 
volume substitute the folowing paragraph :— 
-]— Where a person who has 
been found to be a habitual criminal & has 
been sentenced to “preventive detention 
subsequently commits another crime & a 
notice is served upon him under the above 
sub-sect., the jury are not bound to find 
prisoner to be at the time when the verdict 
18 given a habitual crimina] In every case 
it is a question of fact for the jury to say 
whether or not prisoner is still a habitual 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 
fo be a habitual criminal & sentenced to 
preventive detention, to call evidence to 
show that he is not at the material time a 
habitual criminal.——R. v. NoRMAN, [1924] 2 
K. B. 315; 08 LL. J. K. BB. 883; 131 L. T. 
29; 88 J. P. 125; 40 T. 1. R. 693; 68 
Sol. Jo. 814; 27 Cox, C. (. 621; 18 Cr. 
App. Rep. $1, 119, C. C. A. 
alee -- Refd. R. oe. Tyreman (1925), 19 Cr. App. 
5359b. - —- - — -—-— Conviction remitted.1— 
— (1) There ought not. to be two indictments 
when all charges may be preferred in one. 

(2) Nothing must be stated in the presence 
of jurors about the allegation of being a 
habitual criminal until the primary charge is 
disposed of. 

(3) When ai conviction as a_ habitual 
criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it. 
ought not to be alleged against prisoner on 
a subsequent trial. > 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 


PART XIII. SECT. 6. 


ki. Conviction for assault May 
be sentenced to whipping. -—- MacKay t. 
LAMB, [1923] 8. C. (J.)16.— SCOT. 


PART XIII. SECT. 10, SUB-SECT. 1. 


k i. - .f Pe, after con- 
Vietion for manslaughter, began an 
notion for possession of premises in 
which she & her husband, deft., lived, 





ene: PE 











rs | 


5504 ia. 





the property standing in her name & 
being registered under Real Property 
Act :—-HMeld : there was no disability or 
incapacity of bringing the action, by 
Virtue of Forfeiture Act, 1870 (G. 23). - 
ZAWOTOWRKA ©. ZAWOJOWSK A (Man.), 
1922) 5 W. W. RR. $92.—CAN, 


PART XIII. SECT. 11, SUB-SECT. 5. 
.J— Deft. 


ENGLISH AND KMPIRE DIGEST SUPPLEMENT. 


been set out in the statutory notice.—R. v. 
TYREMAN (1925), 19 Cr. App. Rep. 4, C. C. A. 
5361a. -+—Before a sentence of pre- 
ventive detention can be passed three things 
are requisite : first, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a sentence of penal 
servitude; & thirdly, that the ct., in the 
exercise of its independent discretion, shall 
be of opinion that by reason of the criminal 
habits & mode of life of prisoner it is expe- 
dient for the protection of the public that he 
should be kept in detention for a lengthened 
period -of years. Sentence of preventive 
detention quashed where the judge at the 
trial had not exercised such independent 
discretion, but had treated the sentence as 
necessarily following the conviction as a 
habitual criminal.—R. v. Pau, [1925] 1 
K.B.77: 94L. I. K. B. 63; 1382 L. T. 159 ; 
88 J. P. 200; 41 T. L. BR. 353; 69 Sol. Jo. 
293; 27 Cox, C. C. 660; 18 Cr. App. Rep. 
128, C. C. A. 
Annotation - Expld. Rov. Turnbull (1926), 19 Cr. App 155. 
5369a. - —- —- - — —-.]—A term of penal servi- 
tude must not be inflicted, merely to found 
the jurisdiction of the et. to impose pre- 
ventive detention ; it must be warranted by 
the primary offence.—lh. v. TURNBULL (1926), 
19 Cr. App. Rep. 155, C. C. A. 
5372a. }—h. v. Pau, No. 5361a, anle. 
5373a. ——.-.| -R. ve. McCartriry (1010), 4 Cr. App. 
Rep. 198, C. C. A. 
5398. .f{dd. Annotation :— Distd. R. v. Douglas 
(1926), 19 Cr. App. Rep. 119. 
5452. Add. Annotation :— Apld. Freeborn v. Leem- 
ing (1925), 89 J. P. 179. 
: Refd. Lewis v. Guest, 
, Wathins v. Same, Tucker 
: v Crawshay (Cy farthfa) 
(1927), 96 LJ. K. B. 664. 
5478a. »~/—(1) In order that a person may be 
convicted under Larceny Act, 1916 (c. 50), 
s. 28 (2), of being ‘‘ found by night having in 
his possession without lawful excuse imple- 
ments of housebreaking ’’, it must be proved 
that he was found by night, in possession by 
night, of housebreaking implements. The 
finding & the possession must both be by 
night, & the possession must be possession 
by a free man. 
(2) Where a person has pleaded ‘‘ Not 
guilty ’’ to an indictment & is about to 
stand his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors, 
will have to try him, to another indictment 
which recites a previous conviction.—lh. v. 
Harris (1924), 94 L. J. K. B. 164; 132 
L. VT. 672; 895. P. 37; 41 T. L. RR. 205; 
ray Cox, C. C. 746; 18 Cr. App. Rep. 157, 
«Oi As 














victed of a second offence against 
Liquor Licence Act, the only evidence 
of the previous conviction being the 
production of a certificate under the 
Act, from which it appeared that a 
person of the same name & address as 
deft. had been previously convicted 
before the same magistrate :—eld: 
the cvidence was sufiicient.—R. rv. 
ATKINSON (N.S.) (1910), 44 N. 8. BR. 
521 . y EK. L. ht. 212.—CAN. 


was con- 
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Cases 5523—5678a. 


Part XIV.—Appeal to Court of Criminal Appeal. 


5523. Add. Annotation :—Refd. R. Birch 
(1924), 93 L. J. K. B. 385. 

5534. Add. Annotation :—Refd. R. v. Cope (1925), 
94 L. J. K. B. 662. 

9535. Add. <Annolalion ; —Refd. 
(1927), 91 J.P. 184. 

5536a. o}++The ct. will not review a 
summary conviction of an incorrigible rogue, 
but it will insist that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but legal evidence.—R. v. DEAN (1924), 14 
Cr. App. Rep. 133, C. C. A. 

Annotations -—Refd. R. . Cope (1925), 94 L. J. K. B. 662, 


(1926), 


v. 


R. ov. Teesdale 








a ewer 


Cr, App. Rep. 131, C. C. A. 
5550. Add. Annotation: -Consd. R. 
[1925] 1 K. B. 603. 
5550a. J}—Rh. v. Sarita, No. 1810b, ante. 


0572. Add. Annolation: Retd. Rov. Porter (1927), 
20 Cr. App. Rep. 55. 

5574a. ——-- —--— Registrar must be informed at 
earliest possible moment.]— When leave is 
sought to add new grounds of appeal they 
should be communicated to the registrar at 
the earliest possible moment.—R. v. HNona- 
SON (1924), 18 Cr. App. Rep. 7, C. C. A. 

5577a. — ~- -~.]—Substantial particulars 
of misdirection, & of any other objections to 
the sumnung up, must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal. —R. v. 
CAIRNS (1927), 43 T. L. Re 155.3 20 Cr. App. 
Rep. 14,C. GC. A. 

5577b. - Supplementary grounds When 
allowed.) Rov. Porter, No. SE8Ta, ante. 

9585. Add. Annotation: Refd. R. +. Thompson 
(1925), 18 Cr. App. Rep. 167. 

5585a. -}—An applt. may only in exceptional 


v. Smith, 











10 | 


—_—_ — 
= 


circumstances consent by counsel to be 
ubsent.—R. v. Tuompson (1925), 18 Cr. 
App. Rep. 167, C. GC. A. 


5596a. Official transcript of judgment at trial-— 
How far binding.|—-The ct. is bound by the 
official transcript of a judgment of the trial 
et., in the absence of evidence of error therein. 
--R,oe. Martin (1927), 20 Cr. App. Rep. 
103, C. C. A. 


5604. Add. Annotation: —Refd. KR. rv. Porter (1927), 
20 Cr. App. Rep. 55. 

56605. Add. Annotation: 
20 Cr. App. Rep. 55. 

5607a. — -+-—In cach of the following cases - 
(1) a convict under sentence of penal servi- 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment & flogging who appeals only 
against the flogging; (3) a prisoner under 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation; (4) as prisoner) under con- 
current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude 3; (5) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon —the person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 23), 8. 14, & should be treated as such 
pending the determination of his appeal.— 
R. vw. Ross, Re ov. Frienp, R. v. BEATTIE, 
i. v. LLEWELLYN, R. ve. YOouNG (1024), 131 
dL. T. 263; S88 J. PL 903; 40 'T. L. R. 617; 
27 Cox, C. C. 6153; 18 Cr. App. Rep. 65, 
Coos 

5673a. —--- - - |—-The ct. will, if it thinks fit, 
hear «a plea of insanity even though it was 
not raised at the trial.—-R. v. CANHAM (L925), 
18 Cr. App. Rep. 168, C. C. A. 


Retd. ht. ». Porter (1927), 





PART XIV. SECT, 1, SUB-SECT. 1. 


__ th. -J—An appeal hes to the 
Supreme Ct. of Canada under Criminal 
Code, 8.1024, read with pect. 1013, only 
where a dissenting opinion has been ev- 
pressed by ameiber of the ct.of appeal, 
upon & question which that ct. deems a 
question of law& pursuant to its dnee- 
tion.— Davis v. R., (1924) 4 D. L. 
$13; [1924] 8S. C. lt. 524.—CAN. 


(Ble = ——J—-Ror. Boan, (1926) 
S.C R 461, 46 Can. Crim. Cus. 164.— 
CAN 








ce i, Lffect of repeal of pro- 
visions for stating case ponding apyal. 
—Where the tral judge reserved u 
Case for the ct., but before 1t came on 
for arguinenut, the scets. of the Code 
allowing a stated case were repealed, 

the ct. set aside the conviction 
& ordered a new tiial:- Held the 
amendment of the Code did not abro- 
gate the rights possessed by prisoucts 
on the date when they were convicted, 
but such mghtsa must be determined 
under the old & not under the new 
rOVisIONS Of the Code, which were not 
hen in force.—h. v. TAYLOR & YOUNG 
(192%), 41 Can. Crim. Cas. 212; 56 
N. 5. R. §500.—CAN. 

sd. Jury wlleyally constituteul— Leave 
of Court of Appeal necessary.J—lh. v. 
Boak, {1925) 3 D. L. Kt. 857: [1945] 
S.C. i. 6253 44 Can. Crim. Cas @Is. 
=. CAN. 


5628 i. Certificate granted -- Only 
where judge has doubt on case.)—The 
al judge must have an vpinion or 


belacf of the fitness of the appeal upou 
questions of fact or mixed questions of 
law & fact involved; the burden o1 
him would appear, therfore, to be 
greater than if he were asked to grant 
leave to appeal.- -it. 7 
{19Z5J1ID.L. at. 1125 (19243 WoW le. 
$63.—CAN. 

6528 1. - Joorm ¢ 
certificate afated gwomerally hat Une 
case Was 8 fit One for appeal Held - 
not such @ ecitifieate an 16 & 14 Geo. 4, 
e. 41, contemplated kr scori 
WILLIAMBON (1921), 560 T Re 320, 
1% Can. Crim. Cas. 36014. AN. 

5528 ai. WaActher applicable to treat 


Uuithout pury | i. @. Trwea, [1926] 1 
W. WW. Ro3Zt, 456 Can Crim Cas. 
116, 22 Alta Lo It 161 - CAN. 


PART XIV. SECT. 1, SUB-SECT. 2. 

ai, ———.]—- Where tt was for the trial 
Judge to deeide whether prsoncrs 
e,_ndanation could reasonably be true, 
& it was to be assumed from the fact 
of his finding prisoner gullty thut he 
thought it cowd not reasonably be 
truc, an which the ct. concurred. - 
Weld: not the funetion of the ct. to 
relly the case.— Rov. Coonk (1923), 57 
N.S. HK. 362.-—CAN. 


PART XIV. SECT. 1, SUB-SECT. 3. 
se. Jurisdiction of Supreme Court of 
Canada —--T'0 hear appeal from addiion 
tu sentence by lower courlt.J-—There is 
no jurisdiction in the above ct. to 
entertain an appeal against an addition 
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te sentence by appellate cts., as under 

Criminal Code, 5b. 1024, the right of 

uppcal is restricted to an appeal against 

tho aftirmance of a conviction.— GOLD- 

HAMMIRG. RY 11921) 3 DL TR 1009 | 

A 9221p... 290, &5C. 1. Tt. 129. - 
A 


PART XIV. SECT. 2. 


5566 1. —- — Meserclton of 

It ws not the practice of the Ct of 
Cduninal Appeal to entertain any 
uppheation for an extension of time, 
whether to apply to the trial sudge tor 
a cortiticate for Icave to appeal, or to 
give notice of appeal, or to give notice 
of application for lease to appeal, if 
appet docs not, at the time of applying 
or such extension of tune, show that 
he proposcs to rely upon grounds of 
appeal, or grounds for applying for 
have to uppeal, which are grounds 
buch as cun be cntertamed by the cf 
tn the eactcse of ity statutory Juri 
diction AG. ov MSGANA, [1927] 
I. Rt. 503 TR. 


PART XIV. SECT. 5, SUB-SECT.1.- A. 


5630 v. —-—.]—The ct. heating an 
appeal js not warranted un weaghing 
piobabthties & substituting its wew 
for that of the Jury, to which the 
ercatest Weight must still be given.- 
Rov. Dn, Broan, (1924) 4 D. L. R. 196; 
55 0. L. RR. 507.—-CAN. 


5630 vi.— —.]—R. v. BURKE (1924), 
44 Cun. Crim. Cas. 205.—CAN. 


Cases 5800a—5992c. EINGLIsH AND Empire Diczst SUPPLEMENT. 


5800a. Conflicting medical views.]—The mere fact 
that conflicting medical views of the evidence 
in a case were put before the jury is not a 
ground for granting leave to appeal.—R. v. 
THORNE (1925), 69 Sol. Jo. 493; 18 Cr. 
App. Kep. 186, C. C. A. 

5802a. Unsatisfactory identification.]—Conviction 
quashed.— R. v. Hircncock (1926), 19 Cr. 
App. Rep. 181, C. C. A. 

5806a. Indictment alleging offence under 
repealed section of statute.|—-Where a person 
is convicted on an indictment framed under 
«a repealed section of a statute, the Ct. of 
Criminal Appeal will quash the conviction. 
- -It. v. TAYLOR (10924), 93 L. J. K. B. 912 ; 
88 J. P. 162; 40 T. L. R. 836; 69 Sol. Jo. 
12; 22 L. G. R. 681; 18 Cr. App. Rep. 105, 
CxO oy 

5850. Add. Annolation :-—Refd. R. v. Rice (1927), 
20 Cr. App. Rep. 21. 

5850a. -|—The exercise of the juris- 
diction under Criminal Appeal Act, 1907 
(c. 2:3), 8. 4, depends on the circumstances of 
the particular case, whatever may be the 
opinion of the judge who tried it.— kh. v. 
Ric (1927), 20 Cr. App. Rep. 21, C. C. A. 

“tnnnlation s~ Refd. It. vo. Davidson (1927), 20 Cr. App. Rep. 





ome: rere 








5850b. ——-— ———.J]— R. v. Davipson, No. 3129b, 
ante. 
5856a. -J—R. v. Ricnarps, No. 8230a, post. 


5856b. - - .] Conviction quashed on the grounds 
of non-direction & of receipt of inadniissible 
evidence.— RK. v. Howarru (1926), 19 Cr. 
App. Rep. 102, C. C. A. 


5856c. — .J— R. v. Berry (1926), 19 Cr. App. 
Rep. 118, C. C. A. 


5870a. ——.}+—Convictions quashed on the 
ground of evidence of previous convictions 


PART XIV. SECT. 6, SUB-SECT. 1. 


of. In Ircland.J— Practice & pro- 
codure, a8 to applications to allow fresh 
evidence on cpa. laid down by the 
Ct of Criminal ra Cees v. 
M'GANN, [1027] 1. R. 503 — IR. 





Locman 


b ii. 





province, & a 


evidence was sufficient to sustain the 
verdict, & his appeal must be dismissed. 
—KHK. vw. GInG (1924), 67 N. S. H. 196. 


-}—- Where accused is 
charged with having committed a crime 
at a named place in a named county & 
lace with such name is 


having been wrongly admitted.—R. v. 
GRAHAM, R. v. ANDERSON (1924), 18 Cr. 
App. Rep. 8, ©. O. A. 


5878a. ——- ———.}—R. v. Hasiam, No. 2839a, 
a 


5877a. ——— -}—R. v. HoMER (1926), 19 Cr. 
App. Rep. 118, C. OC. A. 


5884. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


5887. Add. Annotations :—Refd. R. v. Dunkley 
(1926), 184 L. T. 682; R. v. McLean (1926), 
184 L. T. 640. 


5906. Add. Annotation :—Consd. R. v. Baldwin 
(1925), 1383 L. T. 191. 

5926a. .J—R. v. Wowarta, No. 5856b, ante. 

5927a. -}—Where the defence is an 
alibi, the jury must be pointedly directed on 
the identification.—R. v. PHILLIPS (1924), 
89 J. P.16; 41 T.L. R. 190; 18 Cr. App. Rep. 
161, C. C. A. 

5927b. Direction as to time.}—R. v. SMITH, 
No. 6066a, post. 

5927c. -}—Where an alibi is set up as a 
defence, the jury must be directed that if it 
fails they must consider the facts of the case 
on their merits.—H. v. CHEW (1926), 19 Cr. 
App. Rep. 73, C. C. A. 


5929a. -/—When in a trial for larceny 
asportation of documents has been proved, 
there must be a direction whether it took 
place animo furandi or not.—R. v. JONES 
(1925), 19 Cr. App. Rep. 39, C. C. A. 


5932a. ——— By bailee—Intent to defraud.]—R. v. 
Moore, No. 3007a, ante. 


5982b. Breaking & entering—Breaking.|—R. v. 
Liuoyp, No. 2839b, ante. 


5932c. -}+-On an indictment charging 
breaking & entering, a breaking in law must 


to defraud a city corpn. of money due 
to the corpn. fur taxes:—Held: an 
inference of guilty hnowledge or 
belief could not properly be drawn 
beyond all reasonable doubt, & with 
such degree of certainty as would 
warrant the convictions, which were 
accordingly quashed.--R. v. EPSTEIN, 
































PART XIV. SECT. 6, SUB-SECT, 8. 


5740 ili. —-——. ]}— An application must 
bo refused, where the porsen whom it 
was sought to call had been present in 
et. at the time of the tial & available 
to be called by accused or his counsel 
if they dosired to do go.— R. v. CRONAN 
(1924), 41 Can. Crim. Cas. 320; 67 
N. 8. BR. 25.—CAN. 





5766 ii. -}—-The defonce having 
been peimitied for the purpose of 
securing a new tilal to read the affidavit 
of one who it contended should have 
been called as a witness by tho prose- 
oution :-—Helki: the omission to call) 
suoh witness did not result in such a 
miscarriage of justice, or the petty 
of it, as to warrant a new trial.—R. «. 
GALLAGHER, [1024] 4 D. L. R. 10593 
3 Ww. WwW. Rh. 357 .—— AN, 


sg. No opportunity of cross-examining 
former witness on statement at tral.}— 
R.v. VYE (1925), 44 Can. Crim. Cas, 


PART XIV. SECT. 6, SUB-SECT. 5. 
a ane now ** 5793 i,” 


67 e ——, -— t. = 
(1935), 67 N.S. R. 537.— CAN. 
PART XIV. SECT. 7, SUB-SECT. 1. 


b i. -}—Deft. was tried on an 
indictment charging commission of an 
offence & was convicted of an “‘ attempt 
to commit °° that offence :—~Held : @ 








reforred to in the evidenoe at the trial, 
the fact that there is nothing in the 
cvidence to show that the place is 
within such county or province :—Held: 
not such an omission as to give ground 
for an appeal.—R. v. PAYXTTE, [1925} 
1D. L. R112; [1924})3 W. W. RK. 863. 
—OAN. 

bili, ——.}+—Where the Crown’s 
case was founded on the evidence of a 
very pouty child, who contradicted 
herself on the vital point in the tral, & 
on keveral minor mattore :—Z/eld: a 
conviction founded on such evidence 
could not be sustained.— R. ¢. GlRONE 
(1925), 34 B. C. R. 554.—CAN. 

biv. --—-R. v. MCKENZIE (1926), 
58 N. 8. R. 464.—OAN, 

bv. —-—.]—Findings of the ct. ora 
jury on quostions of fact are only to be 
set aside where the findings are obvi- 
ously & pajpably wrong, or are un- 
reasonable & cannot be supported by 
the evidence.—R. v. M. (1926), 46 Can. 
Crim. Cas. 80; 58 N.S. It. 612 —CAN. 

st. Court may reduce = sentence— 
Alihough no appeal from sentence. }— 
R. v. Musgrave (N. 8S.) (1926), 46 
Can. Crim. Cas. 45.-—OAN, 


PART XIV. SECT. 7, SUB-SECT. 4. 

8824 Vv. FR. e. BERGER, 
{1926} 2 D. L. R. 2373; 43 Can. Orim. 
Cas. 01.—CAN. 


5824 vi. 
convicted of the 





Premeoeicaa — RallNtE 
. 





——.}—Defta. were 
offences of conspiring 
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kK. v. WALKER, R. vv. SPERON (1925), 43 








Can. Crim. Cas. 348; 56 0. L. R. 
587.—CAN. 

5824 vil. --Deft. was 
convicted of rape :—Held:; having 


1cgaurd to the evidence, the verdict was 
unreasonable & could not be supneree 
& must bo set asido.—R. vc. HUBBEY 
(1925), o8 N. S. R. 113.—CAN. 


5856 viia. S. BP. RK. vo. CHIN CHONG 
(1921), 29 B. C. R. 627.—CAN, 

s (p. 522) i. Irregularities at 
ormer trial-—- Prosecution for jury. }— 

he ct. can take into consideration 
circumstances & irregularities as to evi- 
dence, which occurred not at the trial, 
the verdict at which is m appeal, but 
at a former trial where the perjury for. 
which accused has been convicted was 
alleged to have been committed.— 
R, v. CrESLENSKI, [1924] 1 W. W, R. 
82: 41 Can. Crim. Cas. 195.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (b). 


sh. ey Felonious intent.) — 
Where the trial judge directed the jury 
that if accused intended to be married 
a second time, his first wife being 
alive to his knowledge & tho first 
marrage being a lawful m » there 
was felonious intent:—Held: this 
direction was ht.—R. ov. KENNEDY, 
{1933) 8. A. 8. 188.—AU8. 





be proved, & the jury must be distinctly 
charged on this point.—R. v. BRIERLEY 
(1924), 18 Cr. App. Rep. 136, C. 0. A. 

5938a. ——- —_—.]}—-The gist of the crime of 
obtaining by false pretences is an intent to 
defraud: direction on this point must be 
clear.—R. v. RENTON (1925), 19 Cr. App. 
Rep. 33, C. C. A. 

5938b. —.]—On a charge of obtaining 
by false pretences there must be a direction 
on the issue of intent.—-R. v. Kay (1925), 19 
Cr. App. Rep. 42, C.C. A. 

5959. Add. Annotations :—Consd. R. v. Thorpe 
(1925), 13838 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 

5976. Add. Annotation :—Folld. Rv. 
(1924), 18 Cr. App. Rep. 29. 


6018. Add. Annotation :— Refd. R. v. Fisher (1926), 
19 Cr. App. Rep. 166. 

6056. Add. Annotutions :—Consd. R. v. Evans 
(1924),88J.P.196. Apld. R. v. Beebe (1925), 
133 L. T. 736. Refd. R. v. Ross (1924), 18 
Cr. App. Rep. 141; R. v. Harris, [1927] 2 
K. B. 587. 

6063. Add. Annotation :—Refd. R. v. Roberts & 

; Morriss (1926), 184 L. T. 6365. 


6066a. Direction that corroboration exists 
not warranted on facts. ]—(1) It is a ground for 
quashing a conviction, if the jury is directed 
that there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 
(2) In dealing with the defence of an alibi, 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 
(3) Without saying that ip every case it 
is proper to sentence an accomplice pleading 
guilty before he gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it is more than ever necessary to warn the 
jury about accepting his testimony, because 
his object is to mitigate his own punishment 
(AVORY, J.).—R. v. SMITH (1924), 18 Cr. App 
Rep. 19, C. C. A. 





Moore 








eld: 


the omission from the trial 


Vol. XIV.—Criminal Law. Gases 5932c—6136. 


6066b. -}—Where the evidence against 
a prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
that, while they may convict on such evidence, 
it is always, not gencrally, dangerous to do so. 
It is wrong for the judge to tell the jury that 
if they are quite certain in such a case that 
the accomplice is telling the truth they ought 
to act on it.—R. v. BeesBe (1925), 133 
L. T. 736; 89 J. P. 175; 41 T. LL. R. 
635 ; 28 Cox, C. C. 47; 19 Cr. App. Rep. 22, 
C.C. A. 
alnnotatuon :— Refd. Lt. v. Warris, (1927) 3K. 2B. od7. 
6067a. --—The correct direction 
on a charge of indecent assault is that it is not 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that the jury, if they are 
satisfied of her veracity, may, after paying 
attention to that warning, nevertheless 
convict.—R. v. JONES (1925), 19 Cr. App. 
Rep. 40, C. C. A. 


6068a. ——— ————- —————- ———. }}-— When consent is 
the defence to a charge of rape, the jury must 
be warned of the absence of corroboration of 
the female’s story.—R. v. SALMAN (1924), 18 
Cr. App. Rep. 50, C. C. A. 


6069a. ——- ———  ———  ——-.]—— When the only 
witness for the.Crown on a charge of larceny 
is the receiver of the stolen property, the 
jury should be warned that they may require 
corroboration.—R. v. Drxon (1025), 19 Cr. 
App. Rep. 36, C. C. A. 


6072a. Evidence of young children.|—lt. v. 
MARSHALL, No. 313¢a, ante. 


6090. Add. Annotations :-—-Folid. Rt. v. Dennis, 
N. v. Parker, (1924] 1 K. B. 867; Apld. LR. 
v. Williams (1925), 19 Cr App. Rep. 67. 


6094. Add. Annotation:—Folld. Jt. v. Wussey (1924), 
18 Cr. App. Rep. 121. 


6186. Add. Annotation :— Refd. 
(1927), 20 Cr. App. Rep. 53. 
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kt. ov. Morter 


merely one of practical windom & 


-« (@). 


6006 v. -}~—In direct- 
ing the jury, the judge gave them the 
impression that mucre knowledge of the 
crime without any aiding or abotting 
thereof was sufficient to make accused 
a principal offender :—Held: a inis- 
direction, & new trial ordered.—RH. ev. 
DUTCHAK, ({1924] 4 D. L. R. 973.—CAN. 


6016 iv. -}~It was con- 
tended that the judge misdirected the 
jury in reading to them a sect. of the 
Criminal Code which had been repealed 
before the triab took pluce :—Held: 
as the sect. in question was simply a 
statement of the common law & could 
not prejudicially affect prisoner, the 
case was within the Code, 8.1014 (c), & 
the objection had no effect.—K. v. 
MCLACHLAN (1923), 56 N. S. IR. 413; 
4) Can. Crim. Cas. 249.—CAN. 

6016 v. -}—The fact that 
the trial judge in charging the jury 
miastated the law will not, in view of 
his subsequent correction of this 
statement after the jury were called 
back, justify the setting aside of the 
D. es ete 175; (1924) 1 W. W. R. 1146. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) i. 























6019 iif. ——.}]-—-—- Where homicide 
was proved & was not denied, but the 
defence of temporary insanity caused 
by intoxicating liquor was set up :— 


Judge’s charge of an instruction that 
accused wae entitled to the benefit of 
® reasonable doubt was a substantial 
wioug entitling him to a new trial. 
R.v. PAYKTYE, [1925] 2W. W. RR. 747; 
44 Can? Crim. Cas. 209; 35 B.C. it. 
81.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 7, — 
C. (b) in. 





d i. .}—-The omission to place 
clearly before the jury the law as to 
the right of private defence of the 
person, as bearing on the tucts set up, 
& to direct their attention to the point 
whether, & how far, accusodk Was 
justified in attacking deceased, in 
order to prevent injury to himself: - 
Held: a mwisdirection vitiating the 
trial. —R. v. ASERUDDIN (1926), 1. L. it. 
53 Cale. 980.—IND. 


PART XIV. SECT. 7, SUB-SECT. 8.—A. 

ri. Crimynal Code, s. 1002.}— 
Deft. was convicted of having had 
earnal knowledge of a feeble-minded 
girl :—Held: as there was no evidence 
n corroboration, the conviction must 
be quashed.—lhi. v. Simms (1924), 43 
ree Crim. Cas. 28; 57 N. 8. 476.— 





PART XIV. SECT. 7, SUB-SECT. 8.—B. 

6064 vii. -#—-The rule as 
to the danger of convic upon tho 
uncorroborated testimony of an accom- 
plice ia not a strict rule of law, but 


4ll 








carefulness, & the omipsion of the trial 
Judge to give the customary warning, 
even if technically an error, docs not 
constituto such a iniscarriage of justice 
or substantial wrong as to vitiate the 
conviction.- RR. ». GALLAGHER, f1924) 
4D. lL. kk. 1059; 3 W.W. BR. 3dT-— 
CAN. 


6064 viii. - ~- —- .J| A charge to 
the jury, that, while if was dangorous 
to. convict on the evidence of an 
accomplice without corroboration, yet 
in this case it was the sight & duty o! 
the jury, ifon the accomphee’s evidence 
they felt no reasonable doubt of the 
wuilt of accused, to convict lim -—~ 
Held: a misdirection. ; 

If a judge discusses the evidence of 
an accomplice & points out tts con 
sistency, he should explain to the sury 
the considcrations which prompt an 
accoinplice to testify against accused, 
— Rh. vo. SLEB, (1026) 1D. KR. 7295 65 
Can. Crim. Cas. 190; 55 0. L. . 3f3. 

6064 ix. - .). Rev. SPASIUK, 
No. 4960 vili, antec. — CAN. 


PART XIV. SECT. 7, SUB-SECT. 10. 


a (p.638) i. One Juryman not SWOTN. | 
—Where one of the additional panel of 
juryimen summoned, who was present & 
apswered to his name when Grel called 
by the clerk, was not callod to be 
sworn by the clerk who announced 
that the panel was coxhausted, which 


— aa 


Cases 6152—62098a. [ENGLISH AND Empire Dicsst SUPPLEMENT. 


6152. Add. Citation :—31 T. L. R. 401. 

6177a. ——— ~-——.]—Reduction of term of sen- 
tence in order to carry out intention of the 
trial judge.—R. v. FI“LLDER (1926), 135 LL. T. 
64; 90 J.P. 963 28 Cox, C. C. 186; 19 Cr. 
App. Rep. 87, C. C. A. 

6183a. —--— —- -}—The ct. will amend an in- 
correct record, though it may not vary the 
sentence.—R. v. SHARMAN (1925), 19 Cr. 
App. Rep. 43, C. C. A. 

6186a. —- — — -.]—R. v. PULLEY (1926), 19 Cr. 
App. Rep. 101, C. C. A. 

6187a. —- - Sentence illegal.]—-Sentence reduced 
in view of its illegality.—R. v. Jackson 
(1926), 19 Cr. App. Rep. 159, C. C. A. 

6215a. — -- --— .J- R. o. Reape (1927), 20 Cr. 
App. Rep. 60, C. (. A. 

6230a. Housebreaking—-To receiving stolen pro- 
perty.|—(1) Evidence improperly admitted 
at the trial may be a ground for quashing a 


conviction. 
(2) On an indictment charging house- 
breaking, & kvowingly receiving stolen 


property, if the latter count was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 
receiving, as applt. was not, in fact, called 
upon to explain his possession.—R. v. 
RIcHARDS (1924), 18 Cr. App. Rep. 144, 
C. OC. A. 

6234a. —_--- --—- Exclusion of women from jury.] 
-— The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, & unless it is shown that 
it has not been so exercised the ct. will not 
order a venire de novo.——R. v. VAQUIER (1924), 
18 Cr, App. Rep. 112, C. C. A. 


6234b. - ~- - ----- Denial of right of challenge. ]— 
If deft. is wrongfully denied his right to 


made it} necessary to secure an 
additional Juryman from among those 
who had stood aside:- Held: an sentence is 


tho fact that individual membcrs of 
the ct. would have imposed a different 
not. sufficient.—l. 


challenge, the ct. will award a venire de novo. 
—K. v. WILLIAMS (1925), 19 Cr. App. Rep. 
67, C. C. A. 

6237a. ——.}—R. v Lioyn, No. 2567a, ante. 


6249a. —_—— Procedure.]—R. v. KNIGHTON 
(1927), 20 Cr. App. Rep. 45, C. C. A. 

6268. Add. Annotation :—Refd. RK. v. 
[1927] 2 K. B. 587. 

6271. Before this case insert ‘‘ See, also, CROWN 
PRACTICE, No. 797a. 
Add. Annotation :—Folld. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 
710. 

6277. Add. Annotation :—Mentd. lh. v. Cory, [1927] 
1K. B. 810. 


6284. Add. Annotation :—Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 710. 

6293a. Order to repair highway—Highway Act, 
1862 (c. 61), s.18.J]—J/eld: not a judgment 
in a ‘‘ criminal cause or matter.’’—J.oUuUGH- 
BOROUGH HIGHWAY Boarp v. CURZON (1886), 
17 Q. B. D. 344; 55 L. J. M. C. 1223 55 
L. T. 50; 50 J. P. 788; 34 W. R. 6215 
2'T. L. R. 678, C. A. 

Annotations :—Refd. Rv. Poole Corpn. (1887), 19 Q. B.D. 

602, Payne vr. Wright (1592), 61 L. J. M. C. 114. 

6296. Add. Annotations :—Mentd. Russell v. Russell 
(1924), 93 L. J. P. 97; Greenway v. A.-G. 
(1927), 44 T. L. R. 121. 

6298a. — —— Invalidity of bye-law.| — Applt. was 
charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the ground that the bye-law was ulira vires 
& umreasonable. On a case stated, the High 
Ot. held that the bye-law was valid :— Held: 
this being a ‘criminal cause or matter,” 
there was no appeal except for error ot law 
apparent on the record, &, even if the 








Harris, 








PART XIV. SECT. 8, SUB-SECT. 1.—C. 


6202 i. Prisoner's stale of health.J— 
While a conviet’s physical state may 


Objection could not be allowed, as no 
substantial wrong or miscarriage of 
Justice had occurred.- -R. vp. MCLACHLAN 
(1023), 56 N.S. R. 413; 41 Can. Crim. 
Cus. 240.— CAN. 


PART XIV. are SUB-SECT. 11.— 


qi. - ~— lfter quryman called By 
person on panel. j-- Held 2: a misearriage 
of justice. -R. oe. MCNAMARA, [1926] 
ft). LL. BR. ska, 16 Can. Cram Cas 


sj. Disqualification of purer.) Weld: 
such disqualification did not caure 4 
Iniscarriage Of jyustice.— Rov. Boah, 
[I926) 3 DD. da Re. Sd7s LIMZo) Sa. mk. 
9253 44 Can. Crim. Cas. 218: revsag., 
[1925172 1)... RR. 808s [1925], 2 WW. WwW. 
Rh. 40; 43 Can. Crim. Cas. 4025) So 
B.C. RR. 256. - CAN. 


PART XIV. SECT. 8, SUB-SECT. 1.— A. 


sk. Jurisdiction of court.) -le tv. 
Fox, It. vu. SANSOML (1925), 44 Can. 
Crim. Cas, 262.— CAN. 

hi. -——.]—No definite principle can 
be laid down upon which a ct. of appeal 
bhould proceed in dealing with appcals 
for the reduction of sentences on tho 
ground of oxcessive sevority ;: all the 
olrcurnstances should be carefully taken 
into account in cach instance & full 
consideration given to matters of 
nuitigution.—lR. vw. Funnuay, [1924] 4 
DL. L. Nn. 820 . 3 WwW, WwW, ht. 127.---CAN. 

h il. -}] A sentence should be 
interfered with by a ct. of appeal only 
Where the trial Judge proceeded on 
soine wrong principle or pa too great 
weight to particular circumstances ; 





v. 
GALLAGHER, [1024] 4 D. L. R. 1059; 
3° W. W. R. 357.—CAN. 


hii. -J--In considering the 
adequacy of a sentence, the ct. phould 
be guided by the same considerations 
whether the appeal be taken for the 
vaduetion or increase of the sentence.— 
R. vw. Hicks, [1025) 2 D. L. R. 1000; 
[1925] 1 W. W. BR. 1155; 44 Can. 
Crim. Cas. 13; 19 Sask. L. Kk. 359.— 
CAN. 


k i. - -— .fbortion.J}—An appeal by 





of four years’ lmprisomucnt imposed 
on her on a conviction for abortion, 
dinmissed.- Reo ve. Pricn, [1925] 4 
Dod. KR. OTL Ss T1925) 3 WW. RR. 484; 
so Man. L. 2. 209. CAN. 


PART XIV. SECT. 8, SUB-SECT. 1.—B. 








ni. -]—Where an illegal 
puma’ a6. eos ee ne 
mprisonment with hard labour where 


hard labour is not authorised for the 
offence in question, the ct. will not 
exercise its powers under Criminal 
Code, a. 1124, by striking out the un- 
authorised portion of the penalty in 
order to uphold the conviction after 
the illegal punishment bas been suffered 
in whole or in part.—-hk. v. Low 
WUONG, {1924} 3 D. L. R. 666; 2 
W. W. R, 695 ri 33 Bb. Cc. ht. 522.—-CAN. 


n ai. - fingnisonment substitided 
Jor fine - bine inadeguate.)- R. ov. 
SYDORIK & AZOwWaTakr (Suak.), (1926) 
3W.W. RR. 158.~ CAN, 


n ili. ——— Not after sentence parily 
served.}—R. v. NORTHUP (N. S.) (1926), 
46 Can. Crim. Cas. 74.—CAN. 
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be taken into consideration in passing 
sentence, yet changes in lus health 
thereafter more properly afford ground 
for an appheation for the clemency of 
the Crown than far an appeal against 
the sentence.—R. ¢. ZIMMERMAN, 
[1926] 2 W. W. RR. &82: 46 Can. Crim. 
Cas. 75; 37 B.C. RR. 277. CAN. 


PART XIV. SECT. 9. 


6222 i. Carnal knowledge—-To un- 
decent assault.)—R. v. GIRONE (1925), 
34 B.C. 1. 551.— CAN. 


6225 i. Obtaining by false prelences— 
To attempting to obiain.)—— Where & 
party has been convigted of obtaining 
goods by falee pretences, & on the 
1udictment the jury could have found 
him guilty of some other offence, e.g. 
attempting to obtain, & it clearly 
appears by the jury’s finding that they 
must have beon satisfied of facts which 
proved him guilty of attempting :— 
Held: act. of appeal, instead of allow- 
ing or dismissing the appeal, may sub- 
stitute a verdict of guilty of atenee 
to obtain.—R. v. McManus, [1924] ¢ 
D. lL. R. 297; 42 Can. Crim. Cas. 248 ; 
$l N, B. R,. 255.—CAN. 


sa. Breaking & entering dwelling- 
house by day—To stealing in awelliny- 
house. }J—R. ve. SAM CHIN, [1926] 2 
D.i. R. 287: 45 Can. Crim. Cas. 291 ; 
36 B.C. R. 397.—CAN., 


sb. Smuygling—Not to attempliny to 
smugyle—Latter offence only triable 


summarily.}—R. v. JOBES (N._ 8.), 
11926] 3 D. L. R. 659; 46 Can. Crim. 
Cas. 3.—CAN, 


Vol. XV.—Crimingl Law. Cases 6298a—7026. 


bye-law were, on the face of it, invalid, that 6298c. 
would not be an error of law apparent S. 
on the record.—BURNETT tv. BERRY (1398), 

60 J. P. 550; 12 T. f. R. 464; 40 Sol. Jo. 





-|—The effect of Jud. Act, 1873 (c. 66), 
17, & Criminal Appeal Act, 1907 (c. 23), 
b. 20, is that there is no right of appeal to the 
('t. of Appeal in a criminal cause or matter, 


564, C. A. even where the error is apparent on the record. 
Annotations :-—~—Apld. McVittie v. Bolton JJ., [1924] W. N.  . v Bouvron JJ., [1924] W. N. 
149. Refd. Godwin v. Walker (1896), 12 T. I. R. 367; 149. C. A pT 
fai ara {4800}, #0 AAs | Aa, Wales CA. 
. ry : Me 9 4 ( e ° 25 . ng 4 e a 
White e. Morley, [1899] 20. "BR: 34: iota acts. After this case add the following DSW. 
{1900} 1 Ch. 10; Sufton arbour Improvement Co. vt. section: - 
noe Sg W3 LL. T. 6495 Everton v. Walker (1927), 
4d de « a . - 
| Srcr. 15. -APPEALS. 


6298b. ‘‘ Error of law apparent on record.’’|- 


BURNET? v. BERRY, No. 6298a, anife. To House of Lords.|——-See Part NV. 


Part XV.—-Appeal to House of Lords and Judicial 
Committee of the Privy Council. 


Cr App. Rep. 38. Distd. Roo». Chesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 17. 


6301. Add. Annotations: —As to (1) Apld. R. vr. 
Berg, Britt, Carré & Lummies (1927), 20 


Part XVI.—Costs, Compensation, Rewards and Restitution. 


6498a. SN. 7. R21. D’Ky cour (1888), 21 Q. B.D. 
100: 57 La J. M,C. 64; 52 0. PL 6285. 37 | 
W.RO50; FTL R. 155, DL 


weatations —Refd. Inkpin er Roll (1922), 
Conn ro Turnbull (1920), $9 FP Jo Boo 


6505. Add. Annotations: —Refd. Lake v. Simmons, 
[1926] 2 K. B. 561. Mentd. Nanka-Bruce v. 
Commonwealth Trust (1925), 01 T. J. P. oC. 
169; Greer or. Downs Supply Co. [lov7] 2 
K. B. 25. 


Part XVIIl.—Offences against the Sovereign. 


6726. For “ (1628) ” read ‘ (1443).’ 
6727. For “ (1628) ”’ read ‘f (1494).’ 
6732. For ‘* (1628) ”’ read “ (1453). 
6733. For ‘‘ (1628) ’’ read ‘* (1462).’ 


6619. 1dd. Annotation: —Mentd. KR. wv. 
[1927] 2 K. B. 587. 

6722. For ‘‘ (1628) ”’ read ‘‘ (1541).”’ 

6723. For ‘‘ (1628) ”’ read “* (1539).”’ 


Harris, 


Part XVII]—Offences against Public Tranquillity. 


6887. Add. Annotation :—Refd. Motor Union 6946. Add. Annolation : - Mentd. Wt. rv. 
Tnsce. v. Boggan (1923), 130 L. T. 588. [1927] 2 K. B. 587. 

6890. Add. Annotation :—Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

6931. Add. Annotation :—Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 kK. B. 879. 


Llarris, 


7026. Add. Annotation: Refd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 


PART XIV. SECT. 15. 
sl. Za = Supreme Court—Condidwn 
precedent—Cerltificate—By whut court 
grant¢d.}—The ct. to grant a certificate 


1D. L. R. 1024; (1926) 1 We. Ww. lh 
$79; 145 Clan. Crim. Cas. 216.—CAN, 


PART XVII. SECT. 1, SUB-SECT. 1. 


constituted by the perpetration of 
armed attacks upon the State or Govt. 
with hostile intent. The existence or 
otherwise of such hostile intent is to 


that a decision of the Ct. of Criminal 
Appeal involves a pvint of law of 
exceptional public importance, & that 
it 18 desirable in the public interest 
that an appeal should be tuken, is 
the Ct. of Criminal Appeal, & not the 
Supreme Ct.—A.-C. tv. MURRAY (No. 2), 
[1926] I. R. 300.-— IR. 


PART XVI. SECT. 1, SUB-SECT. 3. 

6441 i. Costs of defendunt on acquitial 
-—Libel.}—In Criminal Code, s. 1045, 
the word ‘‘informatiou ’’ moans 
‘‘ criminal information,’’ & a dismissal 
by the magistrate of a charge laid in 
the usual way by information & com- 
plaint is not a “* judgment for deft.””-— 
BrezKko vr. Cuopotar (B. C.), [1926] 


65151. Breach of allegiance to the 
Croun—Status of State possessing 
anternal sovereignty.J—The orime_ of 
high treason can be committed against 
a State which ossesses internal 
sovereignty, even though its external 
powers roay be limited in certain 
respects. The Govt. of the Union of 
South Africa, as mandatory of South- 
West Africa, possesses sufficient internal 
sovereignty to warrant a charge of 
high treason against an inhabitant of 
the mandated territory who takes up 
arms with hostile intent against the 
Govt. of that territory.—R. v. CHRIS- 


PART XVII. SECT. 1, SUB-SECT. 4. 
ei. ——.}—The crime of treason 18 
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be gathered from all the circumstances 
of the case. Where accused committed 
acts of hostility towards the State by 
taking up arms with the express tnten- 
tion of coercing the Govt) & enforeing 
the will of himsolf & those acting with 
him upon the Govt. :—//eld > accused 
had been properly convicted of treason. 
tie ERASWMUUS, [L923] App. D. 73.— 


PART XVIII. SECT. 7. 


6821 fi. — = 
fight.”"j—-h sv. 
W. . R. 804; 
1. I. Re TOL; 
CAN. 


- Meaning of “ pria- 
PRIKEY (1913), 24 
4W.W. 7. 1055; 11 


6 Alta. L. R. 103.— 


Cases 7278—7873. 


ENGLISH AND Emprre Dicsest SUPPLEMENT. 


Part XX.— Offences relating to Administration of Justice. 


7276. Add. Annotation :—Refd. Conn v. Turnbull 7416. Add. Annotation :—Refd. Conn v. Turnbull 
(1925), 889 J. P. Jo. 300. 


(1925), 89 J. P. Jo. 300. 


Part XXl.-—Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 


Process. 


7683. Add. Annotation :—Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. B. 879. 


7685a. Assaulting warder on duty.J—A convict 
who assaults a warder on duty is Jiable to be 
sentenced by a ct. of summary jurisdiction 
{o six months’ hard labour, that being the 


punishment provided by Prevention of 
-Crimes Act, 1871 (c. 112), s. 12, for assaulting 


a constable when in the execution of his duty. 


43°. 


—POINTING v7 WILSON, [1927] 1 K. B. 382; 
96 L.J.K. B. 309; 136 L. T. 307; 915. P. 53 
L. R. 44; 
G. C. 291, D. C. 


70 Sol. Jo. 1091; 28 Cox, 


Part XXI1.——Offences affecting the Property and 


Prerogative of the Crown. 
7785. Add. Annotation :-— Refd. R. v. Stokes (1925), 134 T.. T. 479. 


Part XXIV.—Offences on the High Seas. 


71864. Citation :-—Delete 33 J. P. 791. 


Annotation :—Refd. Commercial & 
of Hgypt v. Board of Trade, 53. 


7866. Add. 
Estates Co. 
}1925) 1 K. BB. 271. 


PART XX. SECT. 2, SUB-SECT. 5.- A. 


ri, aibaence of eraniner— 
Ie ilu to filc affidarit.)- ~-An examina- 
tion for discovery in a county ct. 
notion net conducted in the prenence of 
the deputy clerk 18 not an exanunation 
ee pursuant to County Cts. Act, 
R. M., 1918 (ec. 44), & perinry docs 
not “lie aguinst the person examined, 
even though the solrs. agreed that the 
clerk need not romuin during the 
examination. 

Tho fact that no affidavit waa filed 
prior to such examination Is not a bar 
to a proxcention for perjury, where 
acoused voluntarily agreed to submit to 
w& attended the examination & was 
sworn x examined, —hR. «. ALLEN 
fLOVoT PE DL. 57 11025)1 W. Ww. R. 
7185 ae iS un. (tim. Cus. 118.—CAN, 

yr il. PL Room Konnn (Sask.), 
een ie Can. Crim Cas. 2795 [1926] 
3W.W.R. tis. CAN, 


PART XX. SECT. 2, SUB-SECT. '7. 


Bi. me OU OR. ot. Ferkinin & 
De Vasst (1926), 58 N.S. Re. 87, - 


CAN. 

PART XX. SECT. 2, SUB-SECT. 8.—A. 
ai. --— H'ilnecas proces by Eri- 

dence Act, 1912 (¢. 27).)-— Hvidence 


given at a trial at w hich the witness is 
granted the protection of Canada 
Evidence Act, 1912, is not receivable 
against him ona prosecution for per- 
jury on other oocasions, ¢.g.. Oh an 


Inquest & preliminary hearing.— ht. 
KRUSCHKOVSKI, [1925] 2 D. L. RR. 167; ‘ 
11925) 1 W. W. RR. 4265; 43 Can. Crim. 
Cas. 299.—CAN., 


PART XX. i 2, SUB-SECT. 8.—C. 


f i. v of affidavit.|}—Where 
deft. was ohascea with making a false 
afiidavit in the United States of 
Armorica :—Held: a copy of the false 
afliidavit dul authenticated by a 
Withess ocnlled before the judge was 
tightly admitted.--UNITED STATES v. 
SNYDER. (1925) 1 D. L. R. 200; 43 
ae Cas, 692; 57 N.S. R. 421. 





PART XX. SECT. 2, SUB-SECT. 11. 


sd. Kvidence—Of falsity of rahe 
ment— Corrobation unnecessary. F-R 
McBrtn, 11926) 2 1). L. R. 801 ; (1926) 
1 WwW, Wed 931; 45 Can. Crim. Cas. 
22 pire L. R. 222.—CAN, 


357 is 


PART XX. SECT. 2, SUB-SECT. 12.—C. 


m i. Affidavit required by forci 
lau.}-—-Where deft. was charged with 
making in America a false affidavit, 
which affidavit was required by Ameri- 
can law:-— ied: notwithstanding 
the affidavit had not been made ina 
judicial procecding, the crime charged 
constituted perjury under the law of 
Oanada.—UnNriIrep States v. SNYDER, 
{1925} 1 Nn. 1. R. 200; 43 Can. 

Cas. 92; 57 N.S. RR. ‘421 -— CAN. 
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7873. Add. Annotation :—Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 


PART XXI. SECT. 4. 


li. -—A search warrant 
insued under Liquor Act, 1922, 8. 90, 
does not authorise the constable, - who 
suspects that a person is leaving the 

remises with liquor, when no liquor 

as been found on the premises, to 
follow him & forcibly bring him back 
to the premises where the search is 
being made. If in doing so ho is 
assaulted by such person, the latter 
cannot be convicted of assaulting the 
constable while acting in the discharge 
of his duty under the pearen warrant. 
—R. v. DIAMOND, [1924] 1 D. L. R. 
10333; 1W.W. R. 444: 42 Can. Crim. 








Cas. 90: 20 Alta. L. R. 60.—CAN. 
PART XXII. sega 4. 
af. That constitutes gling— 
Customs Act, s. 206.}—-R. pias AvALe 


tae 45 Can. Crim. Cas. 366 37 
3,C. R. 211.— CAN. 
. JoBRs (N. S.), 


-+—R. v 
Soar L. RK. 659; 46 Can. Crim. 


au Burden. of one Fie ie 

rted legally— 

CEN (1026), 45 yon Chint Das 
144: 58 N.S. R. 313.—OAN. 

sj. Indictment i “smuggling—No 
power to substitute conviction for 
ool ig ear to smuggle—Latter offence 
only triable summary .+-R. v. JOBES 
(N. 8.) Lene mip R. 659; 
oo Man 


Vol. XV.— Criminal Law. Cases 7899—8129. 


Part XXV.—Offences relating to Foreign Nations. 


7899. Add. Annotation :—Refd. Browning v. Crumlin Valley Collieries, [1926] 1 K. B. 522. 


Part XXVII.—Offences relating to Marriage. 


71979. Add. Annotation :—Mentd. Perlak Petroleum 
rian v. Deen, [(1924} 1 K. B. 
ll. 
7980. Add. Annotation :— Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 


7989a. -|—On an indictment for bigamy the 
validity of a foreign marriage must be proved 
by the evidence of a professional lawyer, 
or of a person who is to be deemed by reason 
of ‘his office to be skilled in the law of the 
country where it was celebrated.— RK. 1. 
Moscovircn (1927), 44 T. L. R. 4, D.C. 


8026. Add. Annotation :—Refd. R. v. Denyer, 
[1926] 2 K. BB. 258. 





8031. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 4, 


8035. Add. Citation: sub none. 
LOuLLEY, 2 Cl. & Fin. 567, n. 
sidd. Annotation: - Mentd. Salvesen (or von 


Lorang) v. Austrian Property Administrator, 
[1927] A. (. G11. 


8036. Add. Annotation: Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. B11. 


80388. Add. Annotation :—Refd. BR. v. 
[1926] 2 K. B. 258. 


SUGDEN  v. 


Denyer, 


Part XXVIII.—Offences against Decency and Morality. 


8110. Add. Annotation :—Refd. R. v. Bailey, [1924} 
2K. B. 300. 

8128a. What is disorderly house.|—R. v. 
Berroa, Brirr, CAnnkt & LUMMIES, No. 4222a, 
ante. 





Part XX1IX.—Offences affecting 


8129. Add. Annotation : 


Refd. R. v. Berg, Britt, 
Carré & Liumnues (1927), 20 Cr. App. Rep. 
38. 


Public Health, Safety and 


Convenience. 


Sect. 2.—OFFENCES BY INNKEEPERS. 
(Vol. XV., p. 761). 


After this sect. add the following now sect. :-— 


PART XXVII. aaa 1,SUB-SECT. 1.~— 


7956 ii. —.}—On an taken place. 


indictment for bigamy the _ first 
marniage must be ot Houy | ibeldese but 
whore the person charge us pleaded 








Held : 


eyes of the Church the marriage was 
null & void, & as though it had never 
Accused, 
ing he was free, went through the form 
of marriage witb another wotnan :- - 
accused had been under no 
mistake of law, & was rightly con- 


Sect. 3.—DANGEROUS DRUGS. 


See Foop & Druas, Vol. XXV., pp. 115,116, 
No. 388, &, generally, MEDICINE & PHARMACY. 


of sis weehs prostitutes resorted to a 
furnished flat, of which two men were 
the tenants & occupiers. Some of 
them went on the invitation of the 
tonants, others were taken by friends 
of the tenants, with therr knowledge 
& consent :—Jicld : 1° the prostitution 


onestly believ- 


guilty, it is an admission that stnct 
proof of the marriage can be made & 
precludes the necessity for proof.— 
R. v. Roop, (1924] 3 D. L. KR. 985; 57 
N.S. BR. 325.—CAN. 


PART XXVII. SECT. 1, SUB-SECT. 3.— 


pi. ——.} Accused & his wife were 
Roman Catholics; they had never 
lived together, as accused Ieft for active 
service iminediately after the marriage. 
On his return he informed the pmest 
who had performed the ceremony 
that he & his wife were first cousins, 
& asked whether the marriage was 
valid. The priest replied that in the 


victed.— R. v. KENNEDY, [1923] S. A. 
8. KR. 183.—AUS. 


PART XXVII. aad 1, SUB-SECT. 3.— 


8038 i. Hffect of mistaken belref.) -1t 
is @ defence in law to a charge of 
bigamy that prisuner, at the time of the 
alleged bigamous marnmage, believed, 
in good faith & on reasonable grounds, 
that be had been divorced from the 
bond of his first marriage, 1f in fact be 
had not been divorecd.—H. v. CARH- 
WELL, {1926) N. Z. L. Rh. 321.—N.Z. 


PART XXVIII. seca 6, SUB-SECT. 1. 


Yr (p. 755) i. —-—.}+-During a period 
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had been with the occupiers of the 
flat only, no offence would have been 
colnpnutted, im respect that the 
occupiers could not ‘* permit their 
own acts; & Jt was inunatorial that 
no profit was made by acensed,. 
—-GIRGAWAY v. STRATHERN, [L925] 
3. C. (J.) 31.—SCOT. 


h (p 75) i. -— Omission of * know- 
ingly.”| -A conviction which docs not 
state that accused * knowingly ’’ per- 
mitted lus premises to be used for the 
fllegal purpose deseribed, is materially 


defeetive. ~- Rov. ROZONOWSKI, [1926] 
1vD. L. R. 732; [ty2zoj 1 W. W. RR. 
941: 45 Can. Crim, Cas. 1933; 36 


B.C. R. 327.— CAN, 


Cases 8195~--8672a. 


ENGLisH AND Emprre Dicest SUPPLEMENT. 


Part XXXI.—Offences relating to Trade. 


8195. Add. Annotations :—Apld. Reynolds v. Ship- 
Federation, (1924]1 Ch. 28. Consd. Sorrell 


Pp 
. Smith, [1925] A. C. 700. Refd. Brimelow 
hf Oasson, [1924] 1 Ch. 302; Sorrell v. 


Smith, (1024] 1 Ch. 506; Thompson v. British 
Medieat eine [1924] A. C. 764; British 
Oxygen Co. v. Liquid Air, [1925] Ch. 383. 


8198. Add. Annotations :—Distd. Reynolds v. 


Shipping Federation, ([1924]1 Ch.28. Consd. 
Sorell @ Smith, [1926] A. C. 700. Refd. 
Brimelow v. Casson, [1924] 1 Ch. 302; 
G. W. K. v. Dunlop Rubber Co (1926), 
42 T. L. R. 376. eee 
8219. Add. Annotations :—As to pid. Pointon 
v. Cox (1926), 186 L. T. 606. As to (2) Consd. 
Pointon v. Cox (1926), 186 L. T. 506. 


Part XXXII1—Offences against the Person. 


8247. Add. Annotation :—Consd. R. v Bateman 
(1925), 04 L. J. K. B. 791. 


8266a. ‘‘ Newly-born ’’ child.] — (1) Applt. was 
charged with the murder of her child, who had 
been born on Aug. 19, 1927, & had been 
strangled by her on Sept. 21,1927. The trial 
judge held that there was no evidence to go 
to the jury that the child was “ newly- 
born”? within Infanticide Act, 1922 (c. 18), 
8.1 (2): -Meld: that ruling was correct. 

(2) Observations on the form of statements 
made by accused persons while under arrest. 
-~-R. »o O'PonoaivE (1927), 91 J. P. 109; 
AAT. 1.2 2.513 71 Sol. Jo. 807, OC. OS. A. 

$284. Add. Annotations :--— Consd. Williams . 
Guest, Keen & Nettlefulds, [1926] 1 K. B. 
497. Refd. Carr v. Port ot Glasgow (1923), 
16 B. W. C. GC. 3313 Mutehinson v. Kiveton 
Park Colliery Co., [1926] 1 IX. 18. 279. 

8338. Add. Annotations :~ Consd. R. vr. Thorpe 
(1925), 133 T.. T. 95. Refd. R. vo. Canham 
(1925), 18 Cr. App. Rep. 168. 


8498. Add. Annolation :— Refd. BR. wv. Canhbam 
(1925), 18 Cr. App. Rep. 163. 
8575. Add. Annotation :—Consd. R. v. Bateman 


(1925), 04 I. J. WN. BB. 79). bs 


PART XXXIIIJ. SECT. 1, SUB-SECT. 1. 


Cnet 
e 


m i. SS a. ee 
~Anvo- [192%) 


.-—-H.M 
CATE VD. SAVAUE, [1923] S.C. (J.) 49.— 
SCOT 


Wiese ee tee 


PART XXXIII. SECT. 1, SUB-SECT 1. 


8640. Add. Annotation :—Refd. James v. British 
General Insce., {1927]2 K. B. 311. - 

8645. Add. Annotation :—Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 

8665. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 Iu. J. K. B. 791. 

8666. Add. Annotation :—Consd. R. v. Bateman 
(1925), 04 L. J. K. B. 791. 

8666a. S. 7’. R. v. Mankuss (1864), 4 FE. & BF. 356. 

atnnatauon — -Refd. Rt. v. Bateman (1925), 91 L. J. K. OB. 

O1. 


8667. Add. Annotation :~Consd. R. v. Bateman 
(1925), 04 L. J. K. B. 791. 


8668. Add. Annotation -—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8672a. -+—Where a doctor is consulted, 
as possessing medical skill & knowledge, by or 
on behalf of a patient he owes a duty to that, 
patient to use due caution in undertaking the 
treatment. If he accepts the responsibility 
& undertakes the treatment & the patient 
submits to his direction & treatment accord- 
ingly he owes a duty to the patient to use a 
fuir & reasonable degree of diligence, care, 
knowledge, skill, & caution in administering 
the treatment. To support an indictment 








within the sect.—R. v. Wrerr (1923), 
55 V0. L. It. 48.—CAN. 


~~~ J~- Row. Bevis, 
1D... ht. 717; 
Cas, 229; o7 N.S. HR. 513.-— CAN 


‘ PART XXXIII. SECT. 1, SUB-SECT. 1. 


13 Can. Crim. parr XXXII. SECT. 1, SUB-SECT. 1. 
; Hi 


ee 


8639 iv. — - .J— Where accused, 


PART XXXIII. aoe 7 SUB-SECT. 1. 
~- B. (Aa). 


8312 i. Provocation answered by use 
of weapon, |—-Appet., Who had grounds 
of suspicion that his wife had mis- 
conducted herself with anuther man, 
stabbed her in the legs & lower part 
of the body with a long knife, causing 
her to bleed to death in a few minutes : 
—Held: an application for leave to 
appeal from a conviction for murder 
must bo disminsed.— Rev. 

{19245} App. D. 160.— S. AF. 


PART XXXII. SECT. 1, SUB-SECT. 1. 


a i. ——~—.]--The fact that while a | 


child is flonting its father’s authority 
its mother ** eggs it. on ” may be fqund 
to constitute provocation within 
Criminal Code, s. 261, under which 
culpable homicide, which would other- 
wise bo inurder, may he reduced to 
manslaughter.-- R.e. Payerre, [1924] 
2W.W. RR. 7473) 44 Can. Crim. Cas. 
709; 35 B.C. RR. 81.— CAN, 


-—N. (a). 

8584 inhi, — — —---- .}/—A Chris- 
tian Science practitioner who gave 
a sick child “ absent treatment,” 2.¢. 
prayer, but who preseribed no mediome 
or other treatment, & who was not 
shown to have advised the para no. 
to call in a physician or to have aided, 
abetted or counselled them to abstain 
from providing proper medical attend- 
ance for the ebild :--J/cld : wrongly 
convicted of manslaughter of the 
child —R. «. ELDER, 11925) 3D. L. R. 
4475 (1925) 2 W. W. RR. 545; 44 Can. 
a Cas. 75; 35 Man. L. R. 161.— 





PART XXXIII. aes 1, SUB-SECT. 1. 
~ N. (oc) i. 

8612 i. Wust be calculated to endanger 
ltfe.}—Criminal Code, s. 247, attaches 
ho criminal responsibility to the mere 
Omission, without lawful excuse, to 
Perform the duty of taking reasonable 
precautions against & of using reason- 
able care to avoid endangering buman 
life. To entail crimuial responsibility 
thero must be some physical canse- 
quences resulting from such omission ; 
the danger itself is not a cons@quence 


416 


driving a motor var at might, entered 
a road which boing under repairs was 
closed to traffle & ran over & killed 
two coolics, who wero slecping on the 
read with their bodies completely 
covered up, except for their faces :— - 
Meld: accused was not guilty of 
causing death by a rash & neghgent 
act.--SMiITH ov. 2. (1925), 1. L. Re. 53 
Cale. 333.—- IND. 

$639 v. Gross negligence or 
acantun misconduct neccssary.J~—BR. v. 
GREISWMAN, [1926] 4 D. L. RR. 738: 46 
Can. oe Cas. 172; 59 OO. L. It. 156. 


8639 vi. .-~A direction to the 
jury which sufficiently brought to 
their mind the difference between the 
quantum of negligence required to be 
found in a evil & a criminal trial :-— 
Held : sutticient.—MOooreE tv. R., [1926] 
s. A. S. RR. 52.—- AUS. 

$639 vii. ~-—.}}—Tho test of negli- 
gence to be upplhed in criminal trials 
is the same as that applied in civil 
cases, namely, the standard of skill & 
care which would be observed by a 
reasonable man.—R. t. MEIMRING, [1927] 
App. )). 41.~S. AF. 








for the manslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negileence or incompetence of the doctor 
went beyond a mere matter of compensation 


Vol. XV.—Criminal Law. 


& showed such disregard for the life & safety 


of the patient as to amount to a 


the State & conduct d 


R. v. BATEMAN (1925), 94 L. 


crime 


unishment. ae 


. K. B. 791; 


188 L. T. 780; 89 J. P. 162; 41 T. L. R. 


557; 69 Sol. Jo. 622; 
19 Cr. App., Rep. 8, 0. C. A. 


28 Cox, O. O. 38; 


Cases 86'72a—9320a, 


Booker (1924), 88 J. P. 75; 18 Cr. App. 
Rep. 47, C. O. A. 


8927. Add. Annotation :—Refd. R. v. Punch (1927), 


20 Cr. App. Rep. 18. 


9023a. Within Children Act, 1908 (c. 67), 8. 12 (4).] 


—An assault within the above sect. mus 


.one which is likely to cause unnecessary 


suffering or injury to the health of the child. 

Applt., who was the stepfather, & had 
the custody or care, of a girl of eleven years of 
age, was charged under the above sect. with 
wilfully assaulting the girl in a manner likely 
to cause her unnecessary suffering. ‘The 
evidence of the girl was that applt. com- 
mitted acts of indecency, not to her, but in 
her presence, & that when she screamed he 
is hand over her mouth :—Held: this 
was not an assault within the sect.—R. »v. 
HAtTTon, [1925] 2 K. B. 822; 04L. J. K. B. 
183 L. T. 785; 89 J. P. 164; 41 
T. L. R. 637; 28 Cox, C. C. 43; 19 Cr. App. 


9036. Add. Annotation :—Refd. Gayler & Pope wv. 








-}+~—The old law that the owner of 


8793a. 


a house, or members of his family, may kill 


8674. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 
8676. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 
8677. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. put 
8679. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. nee 
8680. Add. Annotation :—Consd. R. v. Bateman ? 
(1925), 04 L. J. K. B. 791. Rep. 20, C. C. A. 
el raat ‘acne R. v. Bateman 
OD), de Je e ° e * 
8682. Add. Annotation :—Consd. R. v. Bateman Danicdultsas 2 Be 10. 
(1925), 94 L. J. K. B. 791. 9103a. 
:—Consd. R. v. Bateman 
Ct. B. 791. 


8688. Add. Annotation :—Consd. R. v. Bateman 


(1925), 94 L. J. K. B. 791. 
---(1) The question whether 
or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, i.e. whether or not it has been 
made by that person while in a hopeless & 
settled anticipation of immediate dissolution, 
is for the judge at the trial of the person 
charged with the murder or manslaughter 
of the person in question &, to answer it, all 
the circumstances of each case muat be 
regarded. 

(2) Rules as to questions by police officers 
to detained persons commented on.—R. v. 








9320a. 


a trespasser who would forcibly dispossess 
him of the house, although such householder, 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amended 
or modified by modern practice. —R. v. 
Tiussey (1924), 89 J. P. 28; 41 T. L. R. 
205 ; 18 Cr. App. Rep. 160, C. C. A. 


9161. Add. Annotations :—Mentd. Britannia Hy- 


gienic Laundry Co. v. Thornycroft (1925), 
04L. J. K. B. 858; The Paludina, [1925] P. 


40. 


9311. Add. Annotation :—Consd. Ie Stollery, Weir 


v. Treasury Solicitor, [1926] Ch. 284. 


-—In charges of sexual offences 
corroboration of the testimony of prosecutrix 





itsc.f or as to the identity of the person 


PART XXXIII. Sa. t ts SUB-SECT. 1. 
odo &g e 





8694 v. -)—R. v. CHOTEM (1924), 
42 Can. Crim. Cas. 156.—CAN. 


PART XXXII. als 1, SUB-SECT. 1. 


ee 
e e 


si. -——.}—In a murder trial 
where the victim's throat had been cut 
HO that he was unable to speak, evi- 
dence of questions put to deceased by 
the prosecution’» witnesses & answers 
viving by nodding the head & making 
signs, umount to ‘verbal state- 
ments ’’ under Evidence Act, 8. 32, & 
are admissible as a dying declaration. 
—RanGa v. I. (1924), 1. L. R. 5 Lah. 
305.—IND. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 
—Q. (b) iii. 





8741 xix. -J)—A_ native when 
dying from injuries inflicted upon 
him said that he was ‘* dead ’”’ or had 
been ‘ killed.’’ He then sent for his 
children & relatives, but did not take 
farewell of them, saying that he 
would say more when the pain allowed 
or when he was better. © then made 
a statement inculpating applt. :— 
Held: deceased when he made the 
statement had not a settled hopeless 
expectation of death, & the statement 
should not have been admitted in 
evidence as a dying declaration.—R. 
. eee {1925] App. D. 561.— 


8746 & Must believe death ton be 





imainent.]—A etatement made when 
deceased had no expectation of death, 
but. confirined when he had a belief in 
impending death :-—Held : admissible. 
— Drporrour v. R., 11926) 4D. Le R. 
722; [1926] 8. CG. RR. 4923; 46 Can. 
Crim, Cas, 115.— CAN, 


PART XXXIII. SECT. 6, SUB-SECT. 1. 


—e 
s 


sq. Meaning of ‘actual bodily 
harm." |}—The above words in seet. 
295 of the Code mean little, if anything, 
more than‘ battery. ’— It. vo. TRESEGNE 
(1926), 45 Can. Crim. Cas. 270; 58 
O. L. R. 634.—CAN, 


PART XXXIII. SECT. 9. 

sa. Injury caused in attempting to 
stop breach of peace.}—-A person udnug 
the force necessary to prevent a con- 
tinuance or renewal of a breach of the 
peace, & struck by the party he was 
attempting to control :—Z/eld: justi- 
fied in striking back.—-It. v. MANSON 
(1925), 43 Can. Crim. Cas. 30; [1925) 
1 W. e R. 671.—CAN. 


PART XXXII. eECr. 13, SUB-SECT. 1. 


9281 i. Consent obtained by fraud— 
What amounts to fraud. }—Cohabitation 
following a feigned marriage is not rape 
under the law of Canada. It cannot 
be said as a general proposition, with 
regard to rape, that fraud vitiates con- 
sent. The only sorta of fraud which 
destroy the effect of a woman’s consent 
are frauds as to the nature of the act 
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how does the act.— PROPLE or CaALI- 
FORNIA STATH v. SKINNUR, [1924] 2 
Cae hR. 209; 33 B.C - 655.— 


co. For ‘oc. By misrepresceniation or 
fraud—DPersonation of husband” road 
‘* 9295 i. Conditions mnegativing con- 
sent— Personation of husband.’’ 

d. Read now ‘* 9296 ii.’’ 

9295 iii. What amounts to 
—Novot obtaining consent by feigned 
marriage.J)— PEOPLE OF CALIFORNIA 
v. SKINNER, [1924] 2 *V. W. R. 209; 
33 B.C. R. 555.—CAN. 

9295 iv. Farmer husband. ] 
—Jicld: an indictment for rape was 
relevant which boic that the woman 
was the wife of a second hurgband who 
was alive, while the person said to be 
per conetcd was the woman's former 
msband who had been officially re- 
[1926] 














purted as killed 
ADVOCATE % MONTGOMERY, 
Ss. C. (J.) 2.—SCOT. 


PART XXXIII. piconet 13, SUB-SECT. 1. 


9307 i. What amounts to corrobora- 
tion.}] — Evidence of a witness that 
be saw accused & the girl leave ua 
dance hall under suspicious circum- 
stances at-11.30 on the night of the 
alleged seduction amounts to corro- 
boration so as to justify the chargo 
going to the Jury.— STEELE v. H., [1924] 

DL. R. 175; (1924) 1 W. WwW. lh. 
1146.- CAN. 

27 


Cases 9320a—10,116. ENGLISH aND Empre Dicest SUPPLEMENT’. 


is not in law essential, but is in practice 
gt be 
f, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but there is none on another about 
another date, & the ct. rejects the corrobora- 
tion on the former, it being possible that the 
jury gave credit to it on both counts, it may 
quash a conviction on both.—R. v. Berry 
(1924), 18 Cr. App. Rep. 65, 0. C. A. 
9820b. What amounts to corroboration.|—The 
mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
a sexual offence is not corroboration of ber 
evidence: nor is his mere silence when he 
is charged with the offence.—R. v. MARSH 
(1925), 19 Cr. App. Rep. 27, C. CA. A 
9336. Add. Annotation :—Refd. R. v. 
[1924] 2 K. B. 187. 
9340. Add. Annotation :—Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 
9399a. ——.}—Kesp. married his wife in 
1916 & a child was born in 1917. In 1920 
resp. entered into a written separation agrec- 
ment with his wife, whereby resp. was to pay 
his wife 254. a week & his wife was to inaintain 
herself & the child, of which she was to have 


Mosley, 





the sole custody & control without any 
interference by resp., but resp. was entitled 
to have reasonable access to the child. Resp 
failed to make the payments under the agree- 
ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp for neglecting the child in a 
manner likely cause her unnecessary 
suffering or injury to her health, contrary to 
Children Act, 1908 (c. 67) :—Held: the fact 
of the separation ment, without regard 
to the way in which its obfigations had been 
performed, did not get rid of the legal 
presumption that resp. had the custody of 
the child, & the case must be remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged.—Brooxks v. Buount, [1923] 1 K. B. 
257; 92 L. J. K. B. 302; 128 L. T. 607; 


9458. Add. Annotation :—Refd. R. v. Denyer, 
[1926] 2 K. B. 258. 

9468. Add. Annotation :—Mentd. 
Oldham (1927), 43 T. L. R. 465 

9488. Add. Annotation :—As to (1) Refd. Pointon 
”. Cox (1926), 136 L. T. 506. 


Cleghorn  v. 


Part XXXIV.—Offences against Property. 


9498. Add. Annotation :- 
[1926] 1 K. B. 366. 


9499. Add. Annofutiona :-- Refd. Lake v. Simmons, 
[1926] 2 K.B. SL; Lowther v. Harris (1926), 
43°. TR. 24. 

9500. Add. Annotations :-— Refd. Lake v. Simmons 
(1926), 05 1... J. K. B. 586 ; Lowther v. Harris 
(1926), 43 T. LL. RR. 24. 

Add. Annotations: 
Harris (1926), 43 TR. 1. 
Simmons, []027) A. C. 487. 

After this case add ‘ See, alsa, INstur- 
ANCH, Vol. NAXIX., p. 417, No. 3258.” 

9558. Add. Annotation :- Refd. Lake v. Simmons 

(1926), 05 I. J. K. B. 586. 


9557. Add. Annotation: Refd. R.v. Fisher (1926), 
19 Cr. App. Rep. 166. 


Refd. Lake v. Simmons, 


Consd. Lowther v. 
R. 24; Lake v. 


9614a. —— .J}- R.v. livanes, No. 2219a, ante. 
9702a. S. if R.v. BaNKs (1821), Russ. & Ry. 441, 
CLC. 


wfnnotation: Refd. Ror. Stear (L848), 1 Den. 349. 


PART XXXIII. tc 14, SUB-SECT. 1. 


of good.}—-Where a person takes goods 
on approval under an agreement that 


9769. Add. Annotations :—Refd. Joncs v. Waring 
& Gillow, [1926] A. C.670. Mentd. Common- 
i Trust v. Akotey (1925), 94 L. J. P. C. 

9773a. -|—Where a clerk or servant, who has 
the mere custody of goods, disposes of them 
for his own benetit, & in a manner alien from 
the purposes for which he was intrusted with 
them, he is guilty of larceny.— R. v. ROBINSON 
(1810), 4 J. P. 620. 

9952. Read now ‘** 9955.” 





9954. Read now ‘** 9952.” 


| 9955. Read now ‘* 9953.”’ 


9956. Read now “ 9954. 

10,115. Add. Annotation :-— Mentd. R. v. Porter 
(1927), 20 Cr. App. Rep. 55. 

10,116. Add. Crtations :—93 L. J. K. B. 286; 130 
aa $20; 68 Sol. Jo. 389; 27 Cox, C. C. 


Add. Annotation :—Consd. FR. v. 
(1927), 136 L. T. 671. 


PART XXXIV. Seder 1, SUB-SECT. 


Hughes 


qi. -—— - A person having a 
domicil out cof Canada, who leaves his 
family in Canada without means, may 
be convicted of failing to support his 
family in Canada.— hh. v. ScorTr (1925), 
44 Can. Crim. Cas. 117.—CAN. 


PART sigh tas SECT. 21. 


ad. Of wife children— Genuine 
tnability to Fe dine necessaries, — Tela : 
an “dawful excuac.”—R. ¢. BUNTING 
(1030) 46 Can. Crim. Cas. 135; 58 
O. L. R. 373.— CAN, 


PART XXXIV. ad 1, SUB-SECT. 9 
sl, Gooda on approval — Conversion 


Can. 
| 661.—CAN. 


ap ay aed therein was to pass only if 
e paar his option to take them, & 
pe aid cash in full for certain articles & 
part for others :—Held: the trust 
continues till the o os is oxorcised & 
cash payments m he commits a 
criminal breach of trast if he sells poco 
without such payments. — EKHITI 
CHANDRA DreB Roy vv. = (1924), 
I. L. R. 61 Cale. 796.— 


eee XXXIV. SECT. 1, SUB-SECT. 18. 
Crop-payment 2 yapltiacnrant dis- 
oetng of w oa crop & ; 


ng 
ocecdsa—N Pe ease? of R. v 
AND6SBEE, (1924) 1 D. R. 1194; ti 
Crim. Cas. 177; [1923} 2 W. W. R. 
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9880 i. Csi sheriff—Valid seicure 
must be pr a v. Locruk (Sask.), 
[1926] 3 wy. W.R 453.—CAN, 


PART XXXIV. SECT. 1, SUB-SECT. 20. 


tet ee For *“R. wv. Mol 
1808), 31 . R. 422," read * 
cOurrnEY 00), 33 N.S. R. 288 ” 
10,123 mae, | 
ANDREWS N. B. ) ) (1925), 44 Can. ule 
Cas. 201.—CAN. 
- WIL- 


10,123 xi ——.}—R. v 
sae ‘aon6, 35 BC C. R. 64 GAN. 
R. v. JONES 


( bag sae) 3 13 W. Ww. @ 313.—CAN. 


10,322. Add. Annotation :—Dbtd. R. v. Smith, 


10,143. Add. Annotation :—Refd. Performing 
ee salt v. Mitchell & Booker, [1924] 1 
. B. 762. 


10,200a. Steward & clerk to guardians.|—- Held: 
guilty of embezzlement, though not duly 
appointed, nor even appointed at all under 
the common seal.--R. v. Bracann, KR. v. 
WELLINGS (1824),1 C. & P. 457. 


10,3t5a. Question of fact for jury.]—(1) Where 
a deft. is charged with the fraudulent con- 
version of money the.question whether he 
has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 
fact for the jury on which the judge must 
adequately direct them. 

(2) Counts charging the fraudulent con- 
version on a certain date of a general 
deficiency are bad unless it is the duty of 
deft., on the date specified, to hand over the 
lump sum in his hands to the person who is 
entitled to it.—R. v. SHEAF (1925), 134 L. T. 
127; 89 J. P. 207; 42 T. L. R. 573 28 Cox, 
C.C. 863; 19 Cr. App. Rep. 46, C. C. A. 

Annotation : - Generally, Mentd. 8. v. Morter (1927), 20 Cr. 
App. Rep. 53. 

10,315b. -}—Whether a transaction is an 

‘entrusting’? within Larceny Act, 1916 

(c. 50), s. 20 (1), or a loan, entitling the 





——— 








question of fact for the jury.—-R. v. SMITH, 
[1924] 2 K. B. 194; 938 L. J. K. B. 1006; 13 
L. T. 28; 88 J. P. 108; 69 Sol. Jo. 87: 27 
Cox, C. C. 619; 18 Cr. App. Rep. 76, C. C. A. 
Annotation : —Folld. R. v. Sheaf (1925), 89 J. P. 207. 


10,315¢. - --.|—The true test in a charge under | 
Larceny Act, 1916 (c. 50), 8. 20 (1) (iv) (a), 
is whet her accused had control of the property 
charged or not, in eircumstances wherchy he 
became entrusted. -R.o ov. Morten (1027), 
20 Cr. App. Rep. 538, 0. CL. A. 

10,816. Add. Annotation :—Refd. R. v. Smith, 
f1924]2 K. B. 194. 


10,3817. .fdd. Annotation: Refd. R. 2. 
(1927), 20 Cr. App. Rep. 53. 


Morter 


PART XXXIV. SECT. 2, SUB-SECT. 6. 


10,298 iv. .}—Where a law- 
agent did not account for sums 
collected for a client, notwithstanding 


31 B.C. R. 4 
10,314 iii. 








FAULDS (1 deriva Onn Crim. Cas. 300; 


.)—Whero wa person er 
hands over money to another pursuant t® have been misappled, whether 


Cases 10,148—10,505a. 


[1924] 2 K. B. 194. 


10,326a. Indictment—Necessary averments.}—lt. 


v. SHEAR, No. 10,315a, ante. 


10,333. Add. Annotation :—Refd. RK. v. Smith. 


[1924] 2 K. B. 194. 


10,480. Add. Annotation :-- Refd. R. v. Denyer, 


[1926] 2 K. B. 258. 


10,487a. Demand of money as alternative to in- 


clusion in stop list-—Protection of trade 
interests.|—)., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to R., a garage proprictor, stating 
that the assocen. offered an alternative to R. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 
protected prices of motor cars, etc. :—Held: 
DD. was rightly convicted of uttering a letter 
demanding money with menaces contrary to 
Larceny Act, 1916 (c. 50), 8. 29 (L), & it was 
immaterial that his motive in writing the 
letter was the protection of a trade interest. - 
RK. v. DeNnyer, [1926] 2 K. B. 258; 95 
I. J. K. KB. 6993; 134 L. T. 6373 42 T. 1. 2. 
452; 28 Cox, C. (. 153; 19 Cr. App. Rep. 
03, C. C. AL 


fnnotation :- Refd. Auto Mart (London) r. Chilton (1927), 
T. la RR. 463. 


recipient of the property to use it, is a 10,505a. 





.] ~Applts. were convicted of threat- 
ening to accuse of a crime within Larceny Act, 
1916 (c. 50), 5s. 29 (2) (b), with intent to extort 
money. They had enticed a man into a 
compromising situation with one of them- 
selves & then threatened to accuse him of 
‘improper conduct’: Held: the mere 
fact of the words being capable of being 
understood to mean some offence not within 
the seet. was no defence, as it was a question 
for the jury what was the effect on the mind 
of the man on whom they were intended to 
operate, & as there was evidence on which 
the jury could properly come to the con- 
clusion that the threat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 


mine, leaving aside any directions 
which may be in evidence with reppect 
to the disposition of the moncy alleged 


without such directions tho relation- 


repeated applications made for tho 
money, & only remitted the sums 
after ho had bean arrosted :—Jfeld : 
a conviction for ombezzlement was 
justified.—Epaak v. MACKAY, (10926) 
S.C. (J.) 94.—SCOT. 


PART XXXIV. SECT. 3, SUB-SECT. 1. 


offices of F., Ltd., in V., & in exchange 
for $1,000 received £23 in cash & a 
draft for £200 drawn on P. Bank, Ltd., 
London, reciting ‘*‘ pay from our credit 
alance to the order of H. £200,” & 
signed F., Ltd. H. indorsed the draft 
= pay to the order of L. Bank, Ltd., 
for deposit to my credit.’”? When H. 
ee the tae at Pe eek, roe 
verpool, payment waa refused. ne 
argo against ¥. under Criminal] Code, 

s. 355, for converting the money to his 
own use & for failing to account for 
it, it was found by the trial nego thet 
F., Ltd., was an alias for F. if; 
that F. knew of the transaction carried 
out by his clerk; that F., Ltd., had 
no credit either at L. Bank, Live ool, 
or at P. Bank, London, & they did not 
remit H.’s money to London as under- 
taken :—Held: on the facte stated 
the case did not come within seot. 355, 
& the conviction was set aside.—R. v. 





to a proposal & undertaking of the 
latter to invest the money in certain 
securitios, there jis in substance a 
** direction,” within Criminal Code, 
8. 357, 80 to invest it.—R. v. CAMPBELL 
(1926), 45 Gan. Crim. Cas. 159; 22 
Alta, L. R. 219; [1926] 1 W. W. R. 
671.— CAN. 


PART XXXIV. SECT. 3, SUB-SECT. 2. 

10,327 iv. -}—To be guilty of 
theft under Criminal Code, 8s. 355, 
accused must have received moncy, 
valuable security, or other things on 
terms requiring him to hand over the 
thing received, or the proceeds thercof, 
to some person other than the person 
from wi.om he received it, & have 
fraudulently converted it to his own 
use.— R. v. CONNORS (1923), 51 N. B. R. 
247.—CAN. 

10,327 v. —-.}+—Where A. delivers 
goods to B. requiring him to account 
to him, A., for them, the case is not 
within nal Code, s. $55.—K. ov. 
LuciuK (Sask.), [1926] 3 W. W. kh. 
453.—CAN. 


PART XXXIV. SECT. 8, SUB-SECT. 3. 


10,334 v. -}—~On the trial of a 
charge under Criminal Code, 8s. $57, 
the jury should be instructed to deter- 
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ship of debtor & creditor would exist 
between the parties, & that if it would 
the directions must bave been in 
wilting, & that, if it would not, oral 
directions would bo sufficient to 
KUpport the charge.— I?ov. SWITYA, 
[1925] 1 D. In. RR. 1015; [1925] 3 
W. W. RR. 656; 43 Cun. Crim. Cans. 
245.—CAN. 


PART XXXIV. SECT. 8, SUB-SECT. 2. 


10,459 i. -——- Letler addrcssed to non 
existent persun.}—Deft. was couvicted 
of sending a threatening Ictter ad- 
dressed to “ Sir Jumes W. Moir” at 
40, Duke St., Hahfax. ‘There was no 
such person as ‘‘ Sir James W. Moir,’’ 
but 40 Duke St. wus the business 
address of James W. Mou, by whom 
the Ietter was reccived :—Held: deft.'’s 
appeal from the conviction fuiled.—lh. 
v. VARBEFF (1922), 57 N.S. HR. 415.— 
CAN. 

PART XXXIV. rad 8, SUB-SECT. 3. 

p i. —— —— Ertortvwn by constable. | 
— . o LAPHAM (1913), 24 0. W. R. 


111; 4 0. W. N. 838; 21 Can. Crim. 
Clas. 79; 10 D. L. BR. 315.— CAN, 


Cases 10,505a—11,686. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


affirmed.—R. v. Stuart, R. v. LEONARD, 
R. vw. MALES, R. 2. TANNEN, R. v. TAYLOR 
ye). 43 T. LR. 7153 20 Cr. App. Rep. 74, 
ie Ne 

er Finding must be by night.]—R. v. 
Harnkis, No. 5478a, ante. 

10,781a. Possession must be by night. |— 
R. v. HARRI8, No. 5478a, ante. 


10,752. Add. Citation :—68 Sol. Jo. 254. 











10,754a,. ——-.J—Rh. v. Hyman (1926), 19 ('r. 
App. Rep. 125, C. C. A. 

10,754b. --- - Or obtained-— Meaning.]— ‘‘ Ob- 
tained ”’ in Larceny Act, 1916 (c. 50), s. 33, 


means obtained physically. —R. v. MISSELL, 
R. v. RINGLE, R. v. ERRINGTON (1926), 19 
Cr. App. Rep. 109, C. C. A. 


10,779. Add. Annotation :—Refd. Conn v. Turn- 
bull (1925), 89 J. P. Jo. 300. 

10,878a. - —-— J—lt. v. DAWSON (1926), 10 
Cr. App. Rep. 128, C. C. A. 

10,878b. -}—The proper direction on a 
charge of receiving with guilty knowledge is 
that, if the jury are satisfied that deft.’s 
explanation is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence.— R. ve Kierrieninc- 
HAM (1926), 19 Cr. App. Rep. 159, C. C. A. 

10,898. Add. Annotation :—Refd. Fadie v. J. ht. 
Comrea., [1924] 2 K. B. 198. 


10,906a. - -} On the trial of an indictment for 
receiving with guilty knowledge, the jury 
must be clearly warned that the contents of 
aw statement made by the thief before the 
trial are not evidence against deft., & if the 
former 1s called at the trial before he is 





ne a 





sentenced, there must be a careful direction 
on his testimony.—R. v. BAGULEY (1925), 19 
('r. App. Rep. 54, C. C. A. 

10,927a. Several accused charged with receiving— 
Direction as to possession.|—- R. 7. PECKHAM 
(THE YOUNGER), No. 3165¢e, ante. 

10,940. Add. Annotation : —Refd. R. v. Berg, Britt, 
Carré & Lummies (1927), 20 Cr. App. Rep. 38. 

10,997. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

11,011. Add. Annotation :—Mentd. Perlak Petro- 
leum Maatschappij v. Deen, [1924] 1 K. B. 
111. 

11,069. Add. Annotation :—Mentd. Short v. Poole 
Corpn. (1925), 42 T. I. R. 107. 


11,120. Add. Annotation :—Refd. R. vv. Punch 
(1927), 20 Cr. App. Rep. 18. 
11,846. Add. Annotation :-—Refd. KR. ev. Punch 


(1927), 20 Cr. App. Rep. 18. 

11,875. Add. Citations :—-[1924] 1 K. B. 311; 93 
L. J. K. B. 144; 180 L. T. 818; 27 Cox, 
C. C. 574; (1924) BR. & C. R. 78 

11,467. Add. Annotation :—Refd. Shapiro v. La 
Morta (1923), 180 L. T. 622. 

11,642a. Charge under Metropolitan Police Courts 
Act, 1839 (c. 71), s. 38—-Time for bringing— 
Existing tenancy.|—-Where a landlord, during 
the existence of a tenancy, charged his tenant 
under the above sect. with having three 
months before wilfully damaged his premises : 

Meld: the charge should have been made 

within one month. Dowernt. vr. Benxine- 
FIELD (18th), Car. & M. Q. 

11.686. Add. Annotation :—-Refd. British Broad- 
casting Co. v. Wireless League Gazette Pub- 
lishing Co. (1926), 95 lL. J. Ch. 272. 











PART XXXIV. SECT. 14, SUB-SECT. 1. 10,852 v.-- ——.J— K. JONES ~R. or Penny (1925) 35 BG. FR. 
ci. Distinct from receiving goods | (Sask.), (1926) 3 W. W. R- 313. — CAN, 414 CAN, 
knowingly atolen.}—R. v. YRAMAN, 
Pi wah rer LL. ae yes F 2 be Oe PART XXXIV. SECT. 14, SUB-SECT. 8. | PART XXXIV. SECT. 21, SUB-SECT. 2. 
52; Jan. Crim. Cas, > oe ; “s itor.”? 
aa : 10,901 i. Reerent possession of atolen 11,383 i. Who ts a ** creditor.””"}—-A 
B.C. 2. 390.— CAN. property sts eridence of recaaving }- person who sells goods, other than 
Her. JONTS (Sask.), [1926] 3 WoW. R. necerparics, to an infant, & who has 


PART XXXIV. sail 14, SUB-SECT. 3. 


10,7898 iii. --- .}—The mere finding 
of stolen proporty in the house where 
accused lived is not of itself sufficient 
to prove possession by him. where there 
aro other ininates of the house. There 
must be control, exclusive or joint, as 
well. Especially is this the case where 
accused was only o casual inmate of 
the house & where tho place where the 
proporty was found hidden was 
accessible, not only to the other in- 


313. CAN. 


persons  Recevers 


1. L. 





11,001 ii. 


PART XXXIV. SECT. 14, SUB-SECT. 9. 


sn. Scroralarticics received by different 
triable jointly.)-— 
MUbSAMMAT GULJIANIA &. 3. 

R. 6 Pat. 533. . 


PART XXXIV. SECT. 16, SUB-SECT. 2 


——.J)— Where 


no enforceable claim for the Gaet is 
not a ‘creditor’? withjn Dn 

Codo, 8. 417.—RK. v. RASH (1923), 41 
ay Cas. 215; 530. L. FR. 245. 


PART XXXIV. one 26, SUB-SECT, 1. 


sq. Intentional wrongful injury.]— 
To constitute the crime of malicious 
injury to property, all that is necessary 
is an intention wrongful injury to 
anothor’s property. Upon proof of 


(1927), 
IND 


ace 


mates of the house, but to outsiders as | cuscd was found guilty of an offence will 

well.—-R. ov. PAWLETT, [1923] 1 | under Crimes Act, 1915, 8, 181 (a), for Ene ro the thouehthat, idles the fou 
W. W. RR. 14533 40 Can. Crim. Cas. | obtaining goods by false pretences :- may be rebutted.—R. v. MASHARIGN 
312: 33 Man. Li; R. 103.— CAN. Held: under the above sect. it wap {1924} App. bD. 11.—S. AF * 


not necessary that the property in the 
goods obtained should pass to accused, 
the passing of the 


PART XXXIV. what a SUB-SECT. 4. 


10,828 i. Onus of proof.)- Roo. 
BERBELOVIICH (N. oS.) (1926), 46 Can. 
Crim. Cas. 148.- CAN, 


PART XXXIV. SECT. 14, SUB-SECT. 5. 


si. ——.}—While it is truce that the 
recont possession of stolen property 
roises a presumption of fact that, if 
not reasonably explained, the possessor 
is the thief, yet for the raining of such 
a prosumption the oxclusivencss of the 
rossessiOn or access is matorial.—_RH. rv. 
"AWLETT, (1923) 1 W.W. RR. 1453; 40 


versoD = defrauded 
ta. 


O'SULLIVAN, [1925] V. 
$47 ALL. T. 35 31 Argus L. R. 
AUS. 


PART XXXIV. oe 16, SUB-SECT. 2. 


m i, -/—Where a party is 
inauced 1 by false 
part with possession of 
not part with the right of property 
therein, there can 


PART XXXIV. SECT. 26, SUB-SECT. 


11,699 fi. — —,jJ—The fact that a 
stray bull is castrated, in accordance 
with a local custom among stock 
breeders to protect pure-bred stock, 
lb not a defence to a prosecution under 
Criminal Code, 8. 510 (B) (b), for 
maiming or wounding tho stray bull.— 
Rh. tv. Prete te 43 Can. Crim. 


pprese Can, we 165; [1925] 
Te ecede butdoce. LW: WR 3) CA 


PART XXXIV. Cee 26, SUB-SECT. 


roperty from the 
‘Ing sufficient .— 
L. R. 514; 
263.— 


no conviction 





Can. Crim. Cas. 312; 33 Man. L. hk. | for obtaining goods under false pre- 

103.—CAN. tences.--H. &. McManus, (924} °s should ataig the amount of injury dene 
10,851 i. What 18 recent—Materiality 51 N. B. R. 355.—CAN sia although it should adjudge the whole 

of nature of articte.) - R. ov. JOnns Bee ae ee 5 penalty, including the amount to be 

(Saak.), [1926] 3 W. W. R. 313.- CAN, Eailed” according to law——R. 9. 
10,852 iv. —- - — .J—lt. o. An- | PART XXXIV. SECT. 16, SUB-SECT. 3. MRUTZEL, (1924) 1 L. R. 621; 1 

DREWS (N. B) (1925), 44 Can. Crim. > D. (da). Kh. 343.5 ve Can. Crim. Cas, 
Cur. 201. CAN, 11,191 i. Value or ertent of business.) 372: 50 Alta. L. R. 19.—CAN, 
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12,169a. 


PART XXXV. SECT. 2, SUB-SECT. 2 


11,7621. Ante-dating.J— The antc- GOBIND SINGH (1926), 1 
dating of a document i» not a forgery, O73. IND. 


Vol. XV.-- Criminal Law. Cases 11,709—-12,169b. 


11,709. Add. Annotation : — Refd. Barnard v. 


Evans, [1925] 2 K. BR. 794. 


11,738. Add. Annotation :—Refd. Conn v. Turn- 
| bull (1925), 89 J. P. Jo. 800. 


Part XXXV.—Forgery. 


11,797. Add. Annotation :—Refd. McDonald vt. 


Nash, [1924] A. C. 625. 


11,834. Add. Annotations :—Refd. Goldman v. 


Cox (1924), 40 T. L. R. 423; Underwood v 
Bank of Liverpool, Underwood v. Barclays 


Part XXXVI.- 


Bank, [1924] 1 K. B. 775. Mentd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737 ; 
Jones v. Waring & Gillow, [1926] A. C. 670. 


11,962. Add. gt tar aes :—Refd. R. v. FERGUSON 


(1845), 5 &. T. O. S. 458. 


- Deceit by Fortune Telling, Witchcraft, 


sleight of Hand, etc. 








— The offence under 
Vagrancy Act, 1824 ( (c. 83), s. 4, of professing 
to tell fortunes is complete without any 
allegation or proof that deft. did not believe 
in the possession of the powers claimed 
Merely to tell fortunes is an offence in itself, 
whatever the state of mind of deft.—STONE- 
HOUSE v. Masson, [1921] 2 K. B. 818; 91 
L. J. K. B. 93; 125 1. T. 468; 85 J. P. 167 ; 
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{. 04. 
LR 5 Pat —Hiank vo HN 


37 T. L. R. 621; 19 L. G. R. 4773 27 Cox, 
C. C. 23, D.C 


Annotation -—Folld. iw inv. Barker (1925), 69 Sol. Jo. 589. 
12,169b. 





——.|—It is not necessary to 
prove a deceitful purpose or fraudulent intent 
as a condition precedent to a conviction under 
Vagrancy Act, 1824 (c. 83), s. 4, of a person 
professing to tell fort unes.—IRwWIN v. BARKER 
(1925), 69 Sol. Jo. 589, DD. C 


unless it has or could have operated PART XXXV. SECT. 8, SUB-SECT. 1 
to the picjudice of any one = 


sz. Uitte ee not be actual forge yo ] 
ADVOCATE, [1927] 
ba (' (J ) 1 F ecot. 


Cases 83—190. 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL. 
Part |—Contempt of Court Generally. 


3. Add. Annotation :—Mentd. Glasbrook v. Glamorgan County Council, [1925] A. C. 270. 


Part I11.—Jurisdiction to Commit or Fine for Contempt. 
46. Add. Citations :—sub nom. R. v. BROWNELL, 1 Ad. & El. 598; 3L. J.M.C.118; 110 EB. R. 1885. 


98. 
167. 
179. 


179a. 


Part IV.—Criminal Contempt. 


Add. Cilation 2 subnom. Re DAVIES, BUTSON 
vn. Davies, 4 T. 1. R. 580. 


Add. Annotation :—Refd. R. v. People, Ex p. 
Hobbs (1925), 69 Sol. Jo. 494. 


Add. Annotations :—Refd. R. v. Evening 
Standard, La p. Public Prosecutions Director. 
R. v. Manchester Guardian, Hz p. Same, R. v. 
Daily Express, Fz p. Same (1924), 40 T. L. R, 
ie R. v. Daily Mirror, He p. Smith, [1927] 
1K. BB. &15. 


Results of investigations of private 
detectives. |—When an accused person is under 
arrest on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
u newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 
alleged crime & to publish the results of that 
investigation.—_R. v. EVENING STANDARD, 
Ex p. PUBLIC PROSECUTIONS DIRECTOR, 
It. v. MANCHESTER GUARDIAN, Ea p. SAME, 
ht. v. DAILY Express, Laz p. SAME (1924), 40 
T. L. KR. 838, D. C 








180a. Charge to grand jury.|—A charge to the grand 


97 iv. Se pe press ‘ 
“contempt of ct.” does not in the | io offensi 
least describe the true nature of the | 2¢ MILLER 
class of offence committed, viz., inter- | CAN. 


jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair & accurate report. 
Consideration of the question whether or 
not a report published in a newspaper of a 
charge by the Recorder of London to the 
grand jury was a fair & accurate report & 
should be regarded as privileged.—R. v. 
EVENING News, Ha p. Hoses, [ 1925] 2K. B. 


- 


PART IV. SECT. 1. 





fering with the administration of the 


law 


suoh 


y a 
statement on behalf of complainer that 
he no longer requires the protection 


which the o al interdict gave him.— | soan ac 


in impeding & 
course of 
breach of interdict being in vindication 
of public law, it must not be assumed 
that an order for rolease will follow 
upon an apology & proinise of obedience 
to the orders of the ot., even though 


preventing the 


ustice. Imprisonment for 166 il. 





having decided 


apology is accompanied b 
case which h 


158; 94L. J. K. B. 611; 1382 L. T. 767; 41 
T. L. R. 291 ; 27 Cox, C. C. 764, D. C. 


182a. Publication of statement that money paid 


190. 


ee eee le 


PART IV. SECT. 3, SUB-SECT. 1. 
sp. Sending letter to judge contain- 


we references to j 
(1921), 54 N. 8. 


PART IV. SECT. 3, SUB-SECT. 2. 
A 
course of an article 
** sycophantio,”” & 


to the dictates of justice but in order 
to pee others :-—H : 
publication of an article referring to a 
od been decided might 
amount to contempt; (2) an article 
or ju was & 
vw. SaYyaD HaBiB 
(1925), I. L. R. 6 Lah. 529.—IND. 
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into court—Libel action against newspaper— 
amount of a payment into ct. by deft. under 
Libel Act, 1845 (c. 75), s. 2, amending Libel 
Act, 1843 (c. 96), s. 2, is not to be com- 
municated to the jury, & where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft. to 
plitf.’s solr., inasmuch as the publication of 
such a statement is calculated to prejudice 
the fair trial of the action. 

(2) In such a case the proper procedure 
to be adopted by deft., who alleges that 
pending the trial of the action pltf. has been 
guilty of contempt of court, is not to apply 
for a rule nisi for attachment, but to proceed 
by notice of motion in the action.—R. v. 
WEALDSTONE News & Harrow NEws 
(EDITOR, PRINTER & PUBLISHER), HARLEY v. 
Snotyt (1925), 41 T. L. R. 508; 69 Sol. Jo. 
642, D. C. 


Add. Annotations :—As to (1) Apld. R. v. 
Wealdstone News & Harrow News, Harley 
v. Sholl (1925), 41 T. L. R. 508. Refd. R. v. 
Evening Standard, Er p. Public Prosecutions 
Director, R. v. Manchester Guardian, Ev p. 
Same, Kt. v. Daily Express, Kz p. Same (1924), 
40 R. L. R. 833; R. v. People, Hz p. UWobbs 
(1925), 69 Sol. Jo. 494; R. v. Daily Mirror, 
Ex p. Smith, [1927] 1 K. B. 845. 


eee ~ 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (a). 


170 i. No proceedings peane 
—Applt. was fined for contempt in 
respect of inatter published by him :— 
Held : (1) there being no attack on any 
et. or its mem there could be no 


-——— llioaeleeeeneemnaninenemnenmennl _ 





-j}— 
529.— 


ne aper in the | contempt of ct. in respect of anything 
called a judge | tending to obstruct the course of 
accused him of | justice {n the absence of any pen 
@& caso not according | proceedings to which the publishe 
matter could apply | (2) ere was 
eld: (1) the | nothing in the published matter which 


was calcwated to prejudice the course 
a ustioe ; (3) the order must be set 


e.—PORTER v. R., Bx * Carn 
rar Yrx (1926), 37 C. L. 433.— 


459. 


487. 


599. 


607. 


698. 


709. 


1128. Add. 


Vol. XVI.—Contempt of Court. Cases 288a—1128. 
283a. Photograph of prisoner—Identity in issue.] 


—It is a contempt of ct. in a newspaper toa 
publish the photograph of a person c ed 
with a criminal offence, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, & such publication is calculated to 
prejudice a fair tria]l._—R. v. DAILY MIRROR, 


Ez p. SmitTH, [1927] 1 K.-B. 845; sub none. 
R. vw. ** Dany Mrrror” (Epiror & PRo- 
PRIETORS), R. v. “* Dairy Mar.” (Eprror & 
PROPRIETORS), Ex p. Ssaru, 96 L. J. K. B. 
352; 136 L. T. 5389; 43 T. L. R. 264; 28 
Cox, C. C. 324. 


301. nee Prleoral :—As to (1) ils Greenway 


v. A.-G. (1927), 44 T. L. R 


Part V.—Contempt in Procedure. 


Add. Annotations :—Mentd. The Volant (1842), 
1 Wm. Rob. 383 ; The Mary Caroline (1848), 
6 Notes of Cases, 536; The Mellona (1848), 
3 Wm. Rob. 16; The Benares (1850), 14 


Jur. 681; The Milan (1861), 5 L. T. 590; 
R. v. City of London Court Judge, [1892] 1 
Q. B. 273; The Dictator, [1892] P. 304. 


Part VI.—Attachment and Committal. 


Add. Annotation :—Mentd. Rh. v. Woolwich 
e 3 Ex p. Woolwich Gdns. (1922), 128 I. T. 


Add. Annotations :—Mentd. Duff Development 
Co. v. Kelantan Government, [1923] 1 Ch. 
ri Musmann tv. Engelke (192 7),96 L.J.K.B. 


Add. Annotation : —Refd. Capron v. Capron, 
[1927] P. 248. 


Citations :—For ‘3 Bing. 223; 11 Moore, 
C.P.66; 4L.J.0.8.C. P. 57; 180 E R&R. 
498 ”’ read “3 Bing. 223; 130 E. R. 498; 


sub nom. THORPE v. GISBOURNE, 1l Moore, 
C.P. 55; 41. J. O. 8. C. P. 67.” 


Add. Annotation :—Folld. lt. v. Wealdstone 


709a. 


News & Harrow News, Harley v. Sholl (1925), 
41 17. L. R. 508. 

DSTONE NEWs & TIARROW 
News. (EDITOR, Paintin & PUBLISHER), 
JIARLEY v. SHOLL, No. 182a, avle. 








710. Add. Annotation :—As to (1) Refd. Shrager 


v. Dighton, [1924] 1 K. 8. 274 


760. Add. Annotations :—Mentd. fe Wingficld & 


Blow, [1904] 2 Ch. 605; 
[1924] A. C. 687; 
P. 107. 


Russell v. lussell, 
Warren v. Warren, [1925] 


$904. Add. Annotation:—-As to (1) Refd. hv. 


Central Crinninal Court JJ., #a p. da C. C.; 
[1925] 2 K. B. 43. 


1 948. Add. Annotation :—Mentd. Pitchers v. Surrey 


County Councy, [1923] 2 K. B. 57. 


Part Vil—Position of Party in Contempt. 


Annotations : — Generally, Mentd. 
Evans v. Evans & Blyth (1904), 20 T. L. Rt. 
612, Re Wigand, KR. v. Wigand (1913), 82 


L. J. K. B. 735 ; 
A. C. 687, 
107. 


Russell v. Russell, [1924] 
Warren v. Warren, /1925] VP. 


PART IV. SECT. 8, SUB-SECT. 3.— 
A. (d) i. 


193 ii, ——~- ——.]—-R. 1. McInnzory, 
Re WuIieEsivE (1915), 32° WwW. OL. OR. 
764; 9 W. W. R. 846.—CAN, 


1938 ii, ——- ———..]—- MenIpen Brrr- 
ANNIA Cou., LTD. v. ALTERS, Ie ah 
ine: 5),8,0- W.N. 87; 34 0. L. XH. 


PART Iv. sar Ri 3.— 


sq. General rule.}—A newspaper may 
not, the eae of aie publi 
judicial proceed indicate the 
writer’s own 0 rion ne of the demeanour 
of a witness 80 comment on that 
demeanour.—A.-G.v. DAVIDSON, [1925] 
N. Z. L. R. 849,—-N.Z. 


PART V. SECT. 1, SUB-SECT. 1.— 
B. (a). 


st. Discretion of court to commil— 
Party unable to obey order.}—~Where a 
party could neither be said to have 
refused nor neglected to comply with 
an order of the ct.:—Hcld: he was 
not guilty of contempt.—R. v. OT1yY, 
Lz p. ROoBkRTS, R. v Fc sare lir p. 
ae (1922), 50 N: - 401, 411. 


epee 


PART V. SEOT. 2, SUB-SECT. 3.—K. 


sw. To hand ower paners-~ By one 
solicitor to another—Offer to comply 
subject to --—-A solr. was 
ordered by the ct. to hand over papers 
to another solr. & failed to do s0 :— 
ete guilty of contempt. 
offer was made hand over 
subject to certain specified conditions : 
Id: ao ref of this offer was 
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justided.—/te BRYANI, ISARD & Co., 
cae LANGLEY, {1924]1 VD. L. R. 49.— 


PART VI. SECT. 5, SUB-SECT. 3. — 
B. (a) i. 

574 i. General rulc—Notue sufficicnt 
uithout seriiwe.j—If a porson cusoincd 
by a prohibitory myunetion becomes 
aware without porsonal service of the 
existence of the order & nevertheless 
commits @ fault, he is Just as lable to 
attachment as if ‘he had becu perronally 
served.—EILIOTI v. APYLLION (1923), 
19 Tas. L. KH. 20.— AUS. 


PART VI. SECT. 6, SUB-SECT. 4. 

sz. Direction to wssuc writ of 
attachment may be to clerk of Supreme 
Court—Writ to be entilled un Supreme 
Court.}—-He DRrovGnHt ARKA RELIEF 
AOT, SNOWDEN v. BAKER, [1922] 3 
W. W. R. 1002.—CAN. 


Qses &—LL7, 


22. 


23. 


24. 
25. 


28. 
30. 


Add. Annotation :— Refd. 


Add. 


ENGLISH AND LMPIRE Dioest SUPPLEMENT. 


COURTS. 
Part 1—What is a Court. 


Add. Annoiation :—Retd. Collins v. White- 


way, [1927] 2 K. B. 378. 


Add. Annotation :—Refd. Collins v. White- 


way, [1927] 2 K. B. 378. 

Add. Annotations :—Refd. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 685; 

Collings v. Whiteway, [1927] 2 K. B. 378. 

Add. Annotations : — Refd. 
Breweries Co. v. Bath JJ., [1926] A. C. 586; 

Rt. v. Leicester JJ., Ea yp. Albrighton, [1927] 
1K. B. 557. 

Frome’ United 
Breweries Co. v. Bath JJ., [1926] A. C. 586. 


10. 


Frome United 17a. 


Add. Annotations :—Consd. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 685. 
Refd. R. v. Electricity Comrs., a p. London 
Klectricity Joint Committee Co. (1920). 
[1924] 1 K. B.171 Mentd. R. v. Sheffield 
JJ., Hx. p. Rawson (1927), 91 J. P. 183. 


Court of referees—-Under Unemployment In- 
surance Act, 1920 (c. : a ct. dis- 
charging administrative duties only.—Co.L- 
LINS v. WHITEWAY CaN & Co., [1927] 
2K. B. 378; 96 L. J. K. B. 7903; 1387 L. T 
297; 43 T. L. R. 532. 





Part 1V.—Jurisdiction. 


Add. Annotation :—Mentd. Sassoon v. Gra- 
ham & Oriental Navigation Co. (1925), 133 
L. T. 805. 

Annotation :—Generally, Mentd. St. 
Magnus Parochial Church Council, etc. v. 
London Diocese Chancellor, [1923] P. 38. 
Add. Annotation :—Mentd. Pryce v. Pioneer 
Press (1925), 42 T. L. RR. 29. 


Add. Annotution :-—Consd. Sassoon v. Gra- | 


ham & Oriental Navigation Co. (1925), 133 
J, I. 805. 

Add. Annolation :— Mentd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

w“ldd. Annotations :- Refd. A.-G. for Alberta 
v. Cook, [1920] A. C. 444. Mentd. Salvesen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, [1027] A.C. 641. 


35. Add. Annotations :—Refd. Duff Development 


37. 
37a. 


ga. 
A board of appeal created under 
Income 
1923, 
foderal ct.— BRITIGH IMWERIAL OLL Co., 


LTn. 
(192 


5), 30. L. R422 | 
120.—AUS. 


sb. 
sicians, }—The 
Physicians & Surgeons of Saskatchewan 
acting under Medical Profession Act, 


Co. v. Kelantan Government, [1923] 1 Ch. 
385; Compania Mercantil Argentina v. 


United States Shipping Board (1924), 93 
L. J. K. 13. 816; Duff Development Co. v. 
Kelantan Government, [1924] A. C. 797. 


Add. Annotation :—Consd. The Fagernes, 
{AVZG] P. 18d. 

-- — Waters within fauces terrae.]— Defts., 
an Italian co., moved to set aside an order 
for service of notice of a writ in personam 
upono them in Italy, in respect of a collision 
between their vessel, which sank, & pltfs.’ 
vessel in the Bristol Channel some 104 or 


PART I. 


Not income tax board of appeal. j-— 45 vii a. 





1922- 
or & 


Tax Asscssmnent Act, 
8. 4l, is not a High Ct. 


vw EDERAL COoMR. OF TaXATION 
31 Argus L. ht. 


Medical Council of Phy- 


N at 
Medical Council of 


division, 
action arose there 





FRDERAL CoMR. OF 
THOMAS 
AUS. 


unless we 
SON. [1925] 4 D. v. "R. 


38. 
74. 


142. 
147. 


PART IV. SECT. 3, SUB-SECT. 2. 
——.}- DEPUTY 
TAXATION FOR 


i ——..] — 
diction of a county ct. action against 
a& non-resident of the judicial division 
in which the action is entered cannot 
be sustained on the ground that the 
cause of action arose within the 
vn Poteet of 


1002 {i961 '3 


124 miles from the Unglish coast & 94 or 74 
miles from the Welsh coast according to the 
respective cases. The ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Hlome Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended :—Held: having regard to the state- 
ment of the A.-G,. (see CONSTITUTIONAL LAW, 
No. 136a, ante), the place where the collision 
took place was not within the jurisdiction of 
the Iligh Ct., & the order for service of notice 
of the writ on defts. in Italy must be set 
aside.- -THE FAGERNES, [1927] P. 311; 96 
lL. J. P2883 483 T. 1 R. 74653 sub nom. Toe 
FAGERNES, CORNISH COAST (OWNERS) vt. 
SocteTA NAZIONALE DI NAVIGAZIONE, 71 Sol. 
Jo. 634, C. A. 

Add. Annotation :---As to (1) Consd. 
Fagernes, [1026] P. 185. 

Add. Annotation :—-Refd. Ow] Mill Co. (1920) 
v. Croft, Eliott v. Duchess Mill (1926), 95 
lu. J. K. B. 635. 

Add. Annotation :—Apld. Witham Outfall 
Board v. Boston Corpn. (1926). 136 L. T. 7o6. 
Add. Annotations: — Refd. Everett vu. 
Griffiths, [1924] 1 K. B. 941; Whitney v. 
I. R. Comrs. (1925), 42 T. L. R. 58; Wigg v. 
A.-G. of Irish Free State (1927), 96 L. J.P. C. 
%8. Mentd. Boston Corpn. v. Fenwick (1923), 
129 L. T. 766; Sheppy Glue & Chemical 


The 


e (p. 105) i, 
NICHOLSON (1925), 58 N. RB. 
ot 





J ee v. 
ht. 


(1924), 35 —-—.}—A district ct. judge has 
no jurisdiction to deal with an inter- 
Juris- leader issue which brings the title to 


and in question, although the issuc is 

ht as a result of a reolenre of land 
by t 6 sheriff under an execution under 
a district oe ju ent.— Fa 


MUTUAL INSURANCE CoO. 
FosTan, 11925] 3 D. L. R. 746; 11925; 
cay -R. 515; 19 Sask. hh. R. 58 


RS. S., 1980 (c. 135), 8. 40, is nota ct. - i. 541; 35 Man. L. R — sc. Injunction — pose o istrict 
—HUNT v. COLLEGE OF PHYSICIANS & CAN. enut.}—Rose — wv. ILLAQG 
SURGEONS OF SASKATCHEWAN, 1|1935) 45 xii a —-—— ——-.]—Re PIKE {1926}; 1 b. lL. Kh. To0's eared 4 
4D. L. R. 8343 [1925] 3 W. W. nk oe. WALKER, (19% (1926 - D. lL. R. 439 ; 38 W. W. R. 85; 20 Sask. L. 
758.—-CAN. oO. L. R. 47. CAN. 
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149. 


150. 


276. 


277a. 


Works v, Medway River Conservators (1926), 
24 L. G. R. 457; Whitney v. I. R. Comrs., 
[1926] A. C. 37. 

Add. Annotations :—Apld. Hallen v. Spacth, 
[1923] A. C. 684. Consd. Caven v. C jan 
Pacific Ry. (1926), 183 L. T. 774; Apld. 
Cayzer, Irvine v. Board of Trade, [1927] 
1K. B. 269. Refd. Board of Trade v. Cayzer, 
Irvine, [1927] A. C. 610; Gowar v. Liales 
(1927), 96 1. J. K. B. 1088. Mentd. Lothian 
v. Epworth Press (1927), 137 L. T. 382. 

Add. Citations :—15 Asp. M. L. C. 566; 
affg. S. C. sub nom. Dreyrus & Co. v. 
ATLANTIC SHIPPING & TRADING Co. (1921), 
37 T. L. R. 417, C. A. 


Add. Annotations :—As to (1) Consd. Ford v. 
Compagnie Furness (France), [1922] 2 K. B 
797. Refd. Pinnock v. Lewis & Peat, [1923] 
1 K. B. 690. Aa to (2) Refd. Reed v. Page & 
East, [1927] 1 K. B. 743. Generally, Mentd. 
The Christel Vinnen, {1924] P. 61. 


155. 


157. 
170. 


172. 


185. 
| 
199. 


235. 


Vol. XVL—Courts. Cases 147345. 


Add. Annotation :—Mentd. Re Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 


Add. Annotation: — Mentd. 
Graham, [1923] P. 31. 

Add. Annotations :—Refd. St. Magnus Paro- 
chial Church Council, etc. v. London Diocese 
Chancellor, [1923] P. 38; Hunter v. Stad- 
tische Hochseefischerei Gemeinnitzige Gesell- 
schaft (1925), 133 L. T. 488. 

Add. Annotation :—Refd. Duff Development 
oo v. Kelantan Government, [1924] A. C. 
Add. Annotation :—Folld. Pringle v. Hales, 
[1925] 1 K. B. 573. 

Add. Annotation :—Refd. Hunter v, Stad- 
tische Lochseefischerei Gesellschaft, [1925] 
2K. B. 493. 

Add. Annotation :- Mentd. Wigg v. A.-G. of 
Irish ree State (1927), 06 L.A. P.O. 88. 


Graham _ v. 


Part VI—Right of Public to Admission. 


aldd. Annotation : —Consd. Greenway tv. A.-G. 
(1927), 44 T. LL. R. 121. 

-l[—In cross suits for divorce the case 
for the wife having been opened in public 
& the wife on being called as a witness 
tinding it almost impossible to give her 
evidence by reason of the presence of people 
in ct., the President directed this part of the 





289a.- - 


case to be heard 721 camerd.—MOOSBRUGGER | 


v. MOOSBRUGGER, MUOOSBRUGGER v. Moos- 
rama & MartTIn (1913), 209 T. L. Rh. 
58. 


280a. In proceedings under Legitimacy Act, 1926 | 


292. 


(c. 60).;—A_ petition filed under the above 
Act for the legitimation of a person who was 
born illegitimate, but whose parents were 
marricd subsequently to his birth, is not 
a proceeding which entitles petitioner to a 
hearing oat camerd.— GREENWAY tv. A.-G. 
(1927), 44%. LR. 12453 Tl Sol. Jo. 882. 

Includes justices hearing ex parte 
application for summons.]—KIMBER v. PRESS 


Ansocn., [1898] 1 Q. B. 653 62 1. J. Q. B. 
15623; 671. T. 5153 570. P2475 41 W. RH. 


I7:; O'R. E.R. 63 37 Sol. Jo. &3) 4 Re YO, 
CSoaNs 
Part Vil.—Classification of Courts. 
R. v. Central 2938. Add. Annotation: Consd. HR. v. Central 


tdd. Annotation :-—Consd. 
Criminal Court JJ., Br p. TL. C. 
2K. B. 43. 


C., [L925] 


Criminal Court. JJ., He p. I. C. C., [1925] 2 
K. B. 43. 


Part X.—The Judicial Committee of the Privy Council. 


329. Add. Annotation :— Refd. ht. v. North, Huw 7. | 342. 


339. 


341. Add. Annotation :—Refd. Campbell v. Pollak, 345. 


PART VII. SECT. 3, SUB-SECT. 1. 


Oakey (1926), 43 T. L. ht. 60. 


Add. Annotation :—Apprvd. 
- Pollak, [1927] A. C. 732. 


CampbeH +. 


[1927] A. C. 732. 


344. 


dAdeiscrs of Croun,} The Judicial Com- 
mittee sit in the capacity of ,udges ; 


Add. Annotation: Consd. Campbell v. Pollak, 
11927) A. ©, 732. 

Add. Annotation :—Refd. Campbell ¢. Pollak, 
(1927), 96 L. J. K. B. 1098. 

Add. Annotation :— Refd. Campbell c. Pollak, 
[1927] A. UC. 732. 

as well sit in Dublin, or at Ottawa or 
in South Atrica, or iu Austiaha, or in 


sd. Board of Valuation & Revision 
—Under Winnipeg Charter, 8. 341.}— 
Re WINNIPEG CHARTER, Fe Com- 
MUNITY OF SISTERS OF THE HOLy 
NAMES OF JESUs & Mary, [1922] 2 
woe 253; 68 D. L. R. § 


PART X. SECT. 1. ; 
321 i. Status of Judicial Committec— 


6.— 


their report is acted on by the Sovereign 
in ful) Privy Councll, so that proceed- 
ings before the Committce are in sub- 
stance strictly judicial. The Judicial 
Committee is not aun English body in 
any exclusive sense; {t is not a body 
with any location. The Sovereign is 
everywhere throughout the E:mpire in 
the contemplation of the law. © may 
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India, as in London, & it is only for 
convenience & because the Inembers of 
the Privy Council are conveniently in 
London that the Judicial Committee 
do sit there— HULL «. M'KENNA, 
“FREEMAN’S JOURNAL’? wv FERN- 
THOM oy TRAESLIBERS, [1926] 1. RK. 


Cases 349—578a. 


849. Add. Annotation :-—Generally, Mentd. Prager 
v. Blatepiel, Stamp & Heacock, [1924] 1 K. B. 


566. 


350. Add. Annotation :—Refd. Ware v. Whitlock, 


[1923] 2 K. B. 418. 


852a. Affidavit of service of notice of intended 


application—Necessity for 
Committee Rules, 1925, 


e 


878. Add. Citations :—seub nom. Ex p. KENSING- 
TON, 15 Moo. P. C. C. 209; 15 E. RH. 473. 


When further securlty ordered. |— 
LYD. iv. 
BANK OF CANADA, [1926] W. N. 58, P. C. 


408a. ——-.}—In a suit claimin 
adoption, one of defts. denied the alleged 
adoption & claimed widow’s maintenance. 
The first ct. found for the alleged adoption 
but decreed maintenance at a surn less than 
The appellate ct. varied the 
decree by increasing the amount of mainte- 
nance, & refused leave to appeal :—/Held: 
special leave to appeal shoul 
limited to the question of the maintenance 
allowance. — ANNAPURNABAI 
(1924), L. R. 61 Ind. App. 319, P. C. 
Immaterial documents-- Inclusion dis- 
approved.|—Duocuments not material to an 
appeal should not be included in the record. 
Ifone party wishes a document to be included, 
but the other party considers it unnecessary, 
the matter should be referred to the High Ct. 
not follow 
because unnecessary documents have been 
pune in India they should be included in 
Judicial Committee. 


388a. ee eee 
CORPORATION 





AGENCIES, 


that claimed. 


427a. 





or its registrar. It does 


v-he books for the 


PART X. SECT. 2, SUB-SECT. 8. 


348 il. -J—A question of pro- 
cedure js not one upon which an appeal 
to the Privy Council will bo entler- 
tained.—A.-G. roR ONTARIO v. DALY, 
[1924] A. O. 1011; 9141. J. PC. 21; 132 
L.T. 210; 40 'T. L. lt. 814.— CAN. 





PART X. SECT. 3, SUB-SECT. 1.— 
A. (0). 


so. Time orcupied in prosecuting 
application for review—Addition to 
prescribed period.) — Applt. allowed 
to add the time occupied by the 
rosecution in good faith of an applica- 
jon for roview to tho period proscribed 
for presenting a potition for leave to 
appoal.—NARIMAN RuUSTOMIJL MEHTA 
vw. HABHAM ISMAYAL YVALAD HAJI 
ee (1924), I. L. R. 49 Bom. 149. 


PART X. SECT. 3, SUB-SECT. 1.—C. 


379 iia. -~——, ]— BATTLE CREEK 
TOASTED OORN FLAKK Co. v. KELLOGG 
TOASTED CORN FLAKE Co., [1924] 2 
aaa R. 1238; 54 0. L. KR. 629.—~ 





389 Jia. - -— -)- Tho et. 
eaun, under Civil Pracedure Coda (Act V. 
of 1908), 1908, Ord. 45, r. 17, road with 
Privy Council) Rules, 1920, r. 0, onlarge 
the time for furnishing security & 
making the lo ends beyond the period 

yvreacribed by Ord. 45, r. 7.—NILKANTH 
SALWANT Nett! «. SHRI SA'TCHIDANAND 
Vipya NARSINHY KRHARATIO (127), 
1. L. HR. 41 Bom. 430. - IND. 


380i, -—— Form of security.}—An 
order to furnish security for costs of 
resp. in an ap to the Privy Counail 
in a form other than cash or Govt. 








r. 4.) 
Nore, [1925] W. N. 164, P. C. 

363. Add. Annotation :—Mentd. Re Letters Paten 
No. 139,207, Jte Carbonit Akt., [1924] 2 Ch 


lodging-—Judicial 
PRACTICE | 





IiomME 


g property by 





535a. 


appeal. 
be granted 


v  KUPRAO 


declaration 


that 


It is 


Bonds can be made only at the time 
of granting the certificate & not after- 
Wardsk.— ARUNACHALA NAIDU tv. BALA- 
KRISHNA & Co. (1924), I. L. R. 48 Mad. 
559.—IND. 


PART X. SECT. 3, SUB-SECT. 5. 


4471. When allowed— Suits involing 
same question.}—Actious brought by 
pltf. against three cos. were based on 
separato contracts, precisely similar 
in form. On an appeal to the Privy 
Council, application was made to the 
Ct. of Appeal (B.C.) to consolidate the 
appeals. Application  refused.—-Van 
HEMELRYCK v. Niw WESTMINSTER 
CONSTRUCTION & ENGINLERING Co. 
(No. 2) (1920), 29 B. C. R 60.—CAN. 


PART X. SECT. 3, SUB-SECT. 9.—A. 


487 iv. -}—The operation of a 
judgment restraining dcfts. from selling 
certain goods under certain trade 
names is not stayed pending an appeal 
of defts., to the Privy Council, although 
under Privy Counoil Appeals Act, 1914, 





ss. 3, 4, upon the perfec of 
security by dofts., execution shall be 
atayed in the original cause. BATTLE 


CREEK TOASTED CORN FLAKE Co. Vv. 
KELLOGG TOASTED CORN FLAKE CoO. 
(1924), 55 O. L. R. 127.—CAN. 


PART X. SECT. 8, SUB-SECT. 10.—B. 


sf. Documents not produced at 
frial.}—Tho Judicial Committee has 
unrestricted power to admit documents 
where sufficient und {se shown for 
their not ha mn produced at the 
initial stage of the litigation.—INnpDRa- 
JIT PRATAP SARI v. AMAR SINGH (1923), 
L. R. 60 Ind. App. 183.—IND. 
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EwncuisH AND Empire Dicest SUPPLEMENT. 


the duty of the solr. in England to make a 
selection of the necessary documents, th: 
other papers being ready in case the 
required. In cases of doubt, the solr. should 
tuke counsel’s advice, for which purpose, on 
upplication being made, a fee will be allowed. 
— SONATON eons we 

L. Rk. Ind. App. 118; 43 T. L. R. 224, P. 


483a. Form of case—Necessity for signature of 
one of counsel appearing at hearing.}—Mown- 
TREAL LicHTt, HEaT & POWER Co. v. 
MONTREAL (Ciry) (1924), 68 Sol. Jo. 419, 
P. C. 


are 


~ 


PAL Uv. 


486. Add. Annolations :— Consd. Tloystead v. Taxa- 
tion Comr., [1926] A. C. 155. 
ford v. Quirke, Pickford v. 1. R. Comrs. (1927), 
44T. L. R215. 

526. Add. Annotation: 
nett, Pembroke & Slater, Ltd. (1927), 44 
T. L. ht. 63. 


-J—It is no part of the functions of 
the Judicial Committee, generally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
In the 
which a suit had 
Ct. to assess damages & that ct. had ad- 
journed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect of the Order made, their 
Lordships entertained a petition by resp. 
with that object, though upon the facts the 


Mentd. Pick- 





Mentd. Reckitt v. Bar- 


a case, however, in 
een remitted to the High 


prayed for was refused with 


costs.—LIURNANDRAI FULCHAND v. PRAGDAS 
BUDHSEN, ka p. PRAGDAS BUDHSEN (1924), 
L. R. 52 Ind. App. 118. 

78a. —-- ——.] — Applt. obtained leave to 
appeal conditionally upon entering into a 
bond, & the native agent of applt., who had 


536 v. .J—The 
will only deal with the omginal] i ssucs 
ralbed at tho tmai, & cannot consider 
new pleadings & the issues raised 
therein.—Brown rr. Mookk, [1924] 2 
D. L. R. 545; afff. 6Y D. L. RK. 143 
55 N. Ss. R, 460.— CAN. 


536 vi. .}—A new contention, 
which involves an amendment of the 
Plaint, cannot be entertained. — 
GAJADHAR MAHTON v. AMBIKA PRASAD 





Privy Council 








~The Privy Council 
ment 


5386 vii. 
declined to entertain an argu 
which had not been presented to, or 
sifted by. the cts. in India, especially 
as the subject to be decided concerned 
the diversified & complicated law of 
India as to tenure of land.—SECRETARY 
OF STATE FOR INDIA IN COUNCIL BU. 
Rasa JYOT!I PRASHAD SINGH (1926), 53 
L. R. Ind. App. 100.— IND. 


536 viii. .}——Where a question 
whother minor members of a family 
were bound by a decree in a former suit 
brought by the managing member, has 
been abandoned in the High Ct., it 
cannot be raised before the Judicial 
Committee, as the question is one of 
mixed law & fact.—LINGANGOWDA Ut. 
BasanaowpDa (1927), 64 L. R. Ind. 
App. 122 


PART X. eal “1 ae 10.— 
- (6). 





e e 


sun Kffect of order—Case remitted “‘ to 
the jury ” for asecasment of dam 
Not order for asscssment by ortyinal 
J—Lew v. Wine LEE (1926 1 
.L. R. 678; 37 B.C. R. a CAN, 


conducted the litigation, executed a bond on 
his behalf in the presence of the chief registrar 
of the ct., who accepted it without objection. 
Upon the appeal coming on for hearing, the 
ea ct. Aiemise issed it, upon a piploneninar 
objection that the authority of the agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
power to make any order which was con- 
sidered necessary for doing justice :—Held: 
there had been a failure to do justice between 
the partics, & the case should be remitted to 
be heard, the appellate ct. giving an oppor- 
tunity to prove the authority, if that was 
deemed necessary in the circumstances.— 
Kojo Pon v. ATra FuA, [1927] A. C. 693; 06 
L. J. P.C. 1213; 1371. T. 706, P. C. 

585a. ---A Chinese resident in Penang 
executed a deed settling a fund upon his 
“sons & grandsons ’”’ equally. Applt. having 
claimed that his father, T., was a “son ”’ of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
a son by a “t’sip,” or secondary wife, was 
remitted for rehearing, applt. not having had 
an opportunity of adducing certain evidence 
upon which he relied, & because the view of 
the lower ct. that a Christian woman could 
not be a “t’sip’”’ required reconsideration, 
seeing that no ceremony was necded to con- 





Vol. XVI.—Courts. Cases 578a—919. 


stitute that status. Further consideration 
was also needed of the possible jural con- 
ceptions: (a) that a child might be legitimate, 
although its parents were not, & could not be, 
legitimately married; & (b) that a father 
might legitimatise his natural child by a 
mother free to contract a legitimate union.— 
KuHoo Hoor LHoNG v. KHOO Hean KWH, 
[1926] A. ©. 529; 95 L. J. P. C. 945; 135 
L. T. 170, P. C, 

609. Add. Citation :—128 L. T. 10. 

651. Add. Annofation :---Mentd. Gabricl v. Ilia- 
tamby, [1926] A. C. 138. 

653. Add. Annotafion:— Refd. Robins v. National 
Trust (o., [1927] A. C. 515. 

653a. -~ Applicable to appeals from every court 
in Empire.} —Rowins v. NATIONAL TRUST Co., 
(1927) A. G. 51563 96 1. J. P.O. 845° 137 
L. T. 1; 43 T. l. BR. 2133 71 Sol. Jo. 158, 
Poe: 

676. ddd. Annolfation: Refd. Robins v. National 
Trust Co., [L927] A.C. 615. 

690a. Add. Annotations :~- Mentd. Rhondda’s Peti- 
tion (1922), 92 L. J. PLC. 813 Capel St. Mary. 
Suffolk vo. Packard, | 1927] P. 259. 

763. Add. Annotation :—Mentd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 

3. 


Part XIl.—The Supreme Court of Judicature. 


775. In the cross-reference before this case for 
“Judicature Acts, 1873 (c. 66) to 1902 
(c. 31) ” read ‘‘ Judicature (Consolidation) 
Act, 1925 (c. 49).”’ 

781. Add. Annotation :-—Refd. Ideal Vihns vr. 
Richards, [1927] J K. B. 3714. 

782. Add. Annotation : —Mentd. Purnell v. Roche, 
[1927] 2 Ch. 142. 


784. Add. Annotation :—As to (1) Refd. Campbell 
v. Pollak, [1927] A. C. 732. 

788. Add. Annotation :— Mentd. Public Trustee v. 
Hider, [1926] Ch. 776. 


790. Add. Annotation :-— Refd. 
{1926] P. 185. 


792. Add. Annotations :—Mentd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76; Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 


793. Add. Annotations :—Mentd. Clarkson  v. 
Davies, [1923] A. C. 100; Duffner v. Bowyer 
(1924), 40 T. L. R. 700; The Koursk, [1924] 
P. 140; Re Pennington & Owen, [1925] Ch. 
825; Bennett v. Whitehead, [1926] 2 K. B. 
380; Firm of R. M. K. R. M. v. Firm of 
M. R. M. V. L., [1926] A. ©. 761; Pirie v. 


The Fagernes, 


Richardson (1926), 70 Sol. Jo. 1025; Hardie 
& Lane v. Chiltern (1927), 96 1, J. 6. B. 773. 

809. Add. Annotation: -— Refd. Rackham v. 
Tabrum (1923), 129 Tl. 'T. 24. 

827. Add. Annotation: - Refd. Capron vr. Capron, 
[Iez,7] VP. 243. 

831a. — -.| -When a judge adjourns a 
chambers surmimons into et. under R. S.C, 
Ord. 51, v. 22, & does not direct that it is to 
be heard in ct. as charnbers, the matter is in 
ct. for all purposes & is open to the press. - 
HARDIE & LANE ¢. CHILTERN (1927), O06 
I. J. KB. 7783 t3 TL. RK. ATT; on appeal, 
96]. J. KR. B. 1010, C. A. 
_—— -.} —]LARDIE & LANE v, CHILTERN, 
No. &3la, ante. 

865. Add. Annotation: 
[1927] P. 2418 

913. Add. Annotation :—Mentd. Performing Right 
Soc. v. London Theatre of Varieties, (1924) 
A.C. 1. 

919. Add. Citation :—sub nom. R. v. ILLINGWORTH, 
32 W. KR. 451. 
After this case add ‘Sec, now, Judicature 
(Consolidation) Act, 1925 (c. 49), 8. 25.” 


‘Council :—Held : the decree against 





Refd. Capron v. Capron, 


PART X. SECT. 3, SUB-SECT. 10.— 
D. (b) fi. 
all 


650 vi. -}~—Where the cts. 
below have concurred in the findings 
of fact, the Judicial Committee will 
oO accept them & not revicw 
them.—-LAING ». TORONTO GENDRAL 
tae ey CORPN., [1924] 4 D. L. R. 1138. 





650 vii, ——-.J)—-MONTREAL TRANS- 
PORTATION Co., LID. v. R., [1926] 2 
D. L. R. 882.—CAN, 


PART X. SECT. 3, SUB-SECT. 10.— 
D. (c). 


680 i. Want of prosccution—J uria- 
dictvon of Court of Appeal over costs.}— 
CLEAVE bv. McDONALD, [1927] N. Z. 
L. Rh. 433.——-N.Z. 


PART X. SECT. 3, SUB-SECT. 11. 


ti. —— Aguinat legal representatiics 
of respondents.|—-Where rome of resps. 
in the appeal before the Privy Council 
were dead, & their legal representa- 
tative had not been brought on the 
record when the appeal was heard & 
judgment delivered by the Privy 


thein was not a nullity under Judicial 
Committee Act, 1833, s. 23.—KALYANI 
PILLAY v. TMIRUVENKADABWAMI AY- 
Tee (1924), 1. L. 4k. 47 Mad. 618. 


PART X. SECT. 3, SUB-SECT. 13.— 
A. {a) i. 





719 ii. Not appearing but lodging 
iotreds HB pie a who did not appear, 
but bad lodged a case, allowed costs 
up to the date of doing s0.--GAJADHAR 

AHTON v. AMBIKA PRASAD TIWARI 
(1925), I. L. R. 47 All. 459.—IND. 


Cases 944--1126. 
944. Add. Annotations :—Refd. Davey v. Robinson, 


956a. 


[1923] 1 K. B. 563; Shrager v. Dighton, 
[1924] 1 K. 8. 274. Mentd. Hunter v. Stad- 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


fische Hochseefischerei Gesellschaft, [1925] 


2K. B. 493; Pringle v. Hales, [1925] 1 K. B. 
573. 


Part XVi.—Consular Courts. 


951. Add. Annotation :—Mentd. Nadan v. R., 


{1026] A. ©. 482. 


954. Add. Annotations :—Refd. Rudd v. Rudd, 


{1924] P. 72; Bartlett v. Bartlett, (1925) 
A. C. 377. Mentd. Re Annesley, Davidson v. 
Annesley, {1926] Ch. 692. 

To make declaration as to validity 
of divorce—Granted on grounds not authorised 
by English law.}—Resp. & his wife, applt., 
who were British subjects of the Jewish 
religion & resident in Egypt, were divorced 
by the Grand Rabbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to English law. 
Applt. brought an action against resp. in the 
Supreme Ct for E t for a declaration that 
the divorce was effectual to dissolve the 
marriage. The Order in Coyncil of 1910, by 
which civil jurisidiction over British subjects 
was conferred, provided by art. 90 that ‘‘ in all 
matters relating to marriage, inheritance, or 
other questions involving religious law or 
rubtom the ct. shall, in the case of persons 
belonging to non-Christian communities, 
recognise & apply the religious law or custom 
of the persons concerned.’’ Art. 103 con- 
ferred “all such jurisdiction in matrimonial 
causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
nage, as for the time being belongs to the 
lligh Ct. in England ” :—-#leld: applt. was 
entitled to the declaratory decree which she 
Lought.— SASSON v. SASSON, [1924] A.C. 1007; 
94L.I.P.C.13; 132 L. T. 163, P. C. 








Afnnolatiion: Refd. Bartlott v. Bartlett, [1925] A. C. 377. 








To try action for damages for 
breach of contract—Breach in England.|— 
By the Ottoman Order, 1910, the jurisdiction 
of the Supreme Ct. thereby established 
extends, as regards ligypt, to, so far as 
material: ‘‘ (i) British subjects, as herein 
defined, within the limits of this Order. 


969a. 


(ii) ‘The property & all personal & proprietary 
rights & liabilities-within the said limits of 
British subjects, whether the said subjects 
are within the said limits or not.” Rules of 
ct. made under the order contain a provision 
for substituted service, but none for service 
out of the jurisdiction. Applt., a British 
subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, a concession granted by the 
Egyptian Govt. in connection with irriga- 
tion, & for the employment of resp. in 
Egypt. Applt. repudiated the contracts by 
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PART V. SECT. 1, SUB-SECT. 4.- E. 

so. Duly of court-—-T'o consider all 
evidence, records d& proceedings taken.) 
--t. vo. PaGHe (1923), 41 Can. Crim. 
Cag. 59 CAN. 


PART V. SECT. 1, SUB-SECT. 4. G. 

sp. Diseretton af court.) Wr 9. 
LEADLIEY (N.S) (1926), 46 Can. Crim. 
Cas. 298.—CAN. 


PART V. SECT. 1, SUB-SECT. 4.--H. 
q i. - -|—'The Ct. of Appeal in 
Tratish Columbia has no jurisdiction 
to hear an appeal from the refusal of 
a judge to grant a writ of habeas 
corpus in aid of criminal matters.— 
R. vo. MeAvaM, 11925) 4 D. L. R. 33; 
11925) 3 W. W. R. 257; 44 Can. Crim. 
Cas. 155; 35 B.C. LR. 168.-- CAN, 


Cases 797a—114la. 


800. 


801. 


Appeal as the question of the legality of the 
transfer & detention is one arising out of a 
criminal cause or matter.—R. v. MAIDSTONE 
PRISON (GOVERNOR), Ex p. MAGUIRE (1925), 
95 L. J. K. B. 55; 1383 L. T. 710; 89 J. P. 
161; 41 T. L. R. 554; 69 Sol. Jo. 691, 


Add, Annotation :—Mentd. R. v. Maidstone 
Prison, Ex p. Maguire, [1925] 2 K. B. 265. 


For the existing paragraph in original 
volume substitute as follows :— 


From order declaring prisoner’s right to 


900. 


912. 
958. 


1066. Add. 


1091. Add. Annolations :— Refd. KR. v. 


liberty—Order not directing discharge—Order 
of Court of Appeal—No appeal to House of 
Lords.]J—No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeus corpus where the ct. determines the 
illegality of appct.’s detention & his right to 
liberty, although the order does not direct 
his discharge. 

Upon the application of a man whom the 
TIome Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by the Govt. of the Trish Free State, the Ct. 
of Appeal, reversing the decision of the 


ENGLISH AND Empire Digest SUPPLEMENT. 


Div. Ct., granted an order nisi, which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was illegal as the Home Secretary had no 

ower to order a person to be interned in the 
rish I'rce State; &, owing to a doubt 
whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Befure the week had elapsed an appeal by 
the Home Secretary to the House of Lords 
was heard on the question of competency :— 
Held: notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 59), s. 3, the House had no jurisdiction 
to entertain the appceal.—SECRETARY OF 
STATE FOR HOME AFFAIRS v. O'BRIEN, [1923] 
A. ©. 603; 92 L. J. K. B. 880; 129 L. T. 
577; 87 J. P. 174; 39 T. L. R. 688; 67 
Sol. Jo. 7473 211. G. R. 609 ; 27 Cox, C. C. 
466, LI. L. 3 previous procecdings, sub nom. 
R. vw SECRETARY oF STATE FOR HOME 
AFFAIRS, Ex p. O'BRIEN, [1923] 2 K. B. 
361, C. A. 


Annofation —Consd. Campbell r. Pollak, [1927] A.C. 732. 


Part VI.—--Mandamus. 


Add. Annotations : —As to (1) Refd. Mersey 
Docks & Harbour Board v. Tay, [1023] A. C. 
345; Tate & Lyle mn L. & N. EL Ry. & 
lL. M. & SN. Ry. (1926), 43 T. 1. RR. 49. 
Add. Annolation: Refd. A.-G. v. 
[1925] Ch. 596. 
Add. Annotation : 
2 K. B. 587, 
C“atation: sub nom. Rev. POPLan 
Borovuan CoUNCIL, Bap. LONDON COUNTY 
CouNnciIE, Roo. PoPpLar Borouai COUNCIL, 
Haop. METROPOLITAN AABYLUMS BOARD, 2 
B. R.A. S10. 


Denby, 


Apld. R. v. Harris, [1927] 


Leicester 
JJ, Ae p. Albrighton, [1927] 1 K. B. 557, 
Mentd. R. v. Bath Compensation Authority, 
[1925] 1 K. B. 685. 


1130. Add. Annotation: -~ Mentd. Harper vw. 


Hedges, [1923] 2 K. L. 314. 


1141a. Income Tax Act, 1918 (c. 40), s. 125, 


798 VeO3oo J 
or the full Ct. of K. B. bas granted a 
writ. of habeas corpus & discharged 
rrisoner, there is no appceal.—R.. rv. 
Baa 1192413 D. L. TR. 229: 


Sched. A., No. V., rr. 7, 8— Remedy by way 
of appeal.j—As a result of information dis- 
closed in connection with a claim to relief 
for the year 1920-21 under the above r. 8 
the Inspector of Taxes discovered that the 
—When a judge 


-— 


949 ii. 





W. RR. 38513 42 Can. Crim. Cas. 


PART VI. SECT. 1, SUB-SECT. 3. — 
B. (bd). 


~J—An application for a 
mandamus was dismissed, where it was 
an attempt to secure the performance 
of an alleged private nght by a public 


rents of certain properties had been increased 
during that year & that, by the above 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments te income tax, Sched. 
A., were accordingly made in respect of the 
tax undercharged, & the Inspector of Taxes 
refused to certify the claim under r. 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced for 
purposes of collection under r. 7. Notice of 
appeal was given by the owners against the 
additional assessments & against fhe refusal 
of the Inspector to certify the claim under 
r. 8, but at the owners’ request the hearing 
of the appeals was postponed pending the 
decision of the ct. on rules nisi, which the 
owners had applied for & obtained, calling 
upon (a) the General Comrs. & the Inspector 
of ‘Taxes to show cause why a writ of pro- 
hibition should not issue, prohibiting them 
from proceeding with the additional assess- 
ments; & (b) the Inspector of Taxes to show 
cause why writs of certiorarta & mandamus 
should not issue, quashing his refusal to 


PART VI. SECT. 1, SUB-SECT. 3.— 
E. (a). 





-+—-Conpba t. RAROT 


1004 viii. A, 
(1925] 2 


(1925) 3D. L. R. 376; 
W. W. R. 620.— CAN. 


231; 34 Man. L. R. 371,.- CAN, 


PART V. SECT. 1, SUB-SECT. 4. L 


sq. Whea not given— Application of 
Crown Coats Act.|] Rev. TEN CHIN«- 
MEN (1924 )» $i H. Cc; it. 349.—CAN. 


PART VI. SECT. 1, SUB-SECT. 3.—A. 


919 i. Writ sought for ulterior motive 
—To satisfy personal enmity d& spite— 


Mandamus __ refused. de? P. Swim 
(1921), 49 N. B. I. 207.—CAN. 


body, & not to secure the performance 
of any public duty.—R. (BUTLER) ¢. 
NAVAN. URBAN DIstTRICr COUNCIL, 


PART VI. SECT. 1, SUB-SECT. 3.—C. 

954 vi. -}~-Before a mandatory 
order can be obtained, appot. must 
pbhow that he has some specific right 1n 
law to enforce the duty, performance 
of which he asks the aid of the ct. to 
compel.— Ke Watson & CoBoURG 
Town, [1924) 4 D. L. BR. 459: 55 
QO, L. R. 531.—-CAN 





PART VI. SECT. 1, SUB-SECT. 3.— 
F. (a). 


1038 iv. -}—An application for 
&® mandamus was dismissed, where 
appcts. had an adcquate alternative 
remedy.—R. (JOHANNESBON) v. CAR- 
TIER RuRAL MUNICIPALITY, [1922] 2 
W. WW. RR. 670; 68 D. L. R, 741.—CAN. 


1038 v. }+-A mandamus is 
not avaiable if another remedy is 
given by statute.—Re VIKING MUNI- 
CIPAL HosprraL Dietrricr No. 10, 
{1923} 4 Db. L. R. 1123.—CAN. 








certify the claim under r. 8, & commanding 
him to furnish the requisite certificate in 
connection with the claim:—WHeld: dis- 
charging the rules nisi, the General Comrs. 
& the Inspector of Taxes had acted within 
their jurisdiction, &, as the statute pre- 
scribed procedure for ap ealing against the 
additional assessments against the In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, certiorari & mandamus would 
not lie.—R. v. KINGSLAND PaRIsH INSPECTOR 
OF TAXES, Zr yp. PEARSON, KINGSLAND 
EsTatk, Rt. v. KINGSLAND PARISH INCOME 
Tax Comes. & INSPECTOR OF TAXES (1922), 
8 Tax Cas. 327. 


Annotation -—Refd. Rh. vr. Swansea Income Tax COmrSs Ex p. 
English Crown Spelter Co., [1925] 2 K. B. 250 


1150. Add. Annotation :-- Refd. Phillips : vt. Britan- 
nia Hygienic Laundry Co., [1923] 2 K. B. 832. 

1152. 1dd. Annotation :~ Refd. It. v. Lancashire 
JJ., He p. Tyrer, [1925] 1 Kk. B. 200. 

1156. Add. Annotation :-—Generally, Mentd. Iluy- 
ton & Roby Gas Co. v. Liverpool Corpn. 
(1925), 42 T. 7... HR. 116. 

1181. Add. Annotalions :—Mentd. kh. v. Labour 
Minister, [1924] 2 K.B. 210; 1. & N. i. Ry. 
v. Easington Union Assmt. Com. & Easington- 


with-Thorpe Parish Council (1925), 95 1. J. 
K. B. 255; HR. v. Swansea Income ‘Tax 


Comrs., ir p. itnglish Crown Spelter Co., 
[1925] 2 K. 13. 250. 


Add. Annotations ;- Mentd. Barber v. Chud- 
ley (1922), 92 L. J. K. B. 711; Me Hummel- 
tenberg, Beatty wv. London Spiritualistic 
Alliance, [1923] 1 Ch. 237; Jackson v. Voss, 
[1923] 2 K. B. 357; Re Ludlow, Bence- 
Jones v. A.-G. (1923), 93 lL. J. Ch. 30; He 
Shakespeare Memorial Trust, Lytton v. A.-G., 
[1923] 2 Ch. 398; A.-G. uv. National DPro- 
vincial Bank, [1924] A. C. 262; Brighton 
College rv. Marriott No. 1 (1924), 69 Sol. Jo. 
229; Verge v. Somerville, [19024] A. C. 496 5 
Brighton College v. Marriott, [1925] 1 K. 3. 
3123; Chesterman tv. Federal Taxation Comr. 
(1925), 42 W. LL. RR. 1215 Le Gray, odd v. 
Taylor, [1925] Ch. 362; KR. v. Income Tax 
Special Comrs., dic py. Headmasters’ Con- 
ference, Same v. Same, La p. Incorporated 
Assocn. of Preparatory Schools (1925), 41 
Nr. R.6513 0. R. Comers. v. Falkirk Temper- 
ance Cafe Trust (1026), 11 Tax Cas. 353; 
J. R. Comrs. v. Glasgow Musical Festival 
Assocn. (1026), 11 Tax Cas. 154; 7. R.Comrs. 
ve. Peeblesshire Nursing Assocn. (1926), 11 Tax 


1182. 


PART VI. SECT. a SUB-SECT. 5.-— 

Architects Registration 

Board: }—Where an application by 

re sae for Sa ae be ah rele 
en refused by the above Boa 

—Hell: mandamus would not lie ONTARIO 2. 


directing the Board to register resp.-— ity L. J. P. C. 
ARCHITECTS REGISTRATION BOARD or 


county. 





preclude the 


VICTORIA ©. HUTCHISON, [1925] V. L. Rh. 
195; 35 C. Le. 1. 404; 31 Alta. L. RR 
93.—AUS. 





ci. 
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has been found by a grand jur 
The fact that no miles have 
been made as to the issue of a man- 
damus in a criminal matter does not 
Supreme Ct. 
exercising its full powers wer -G. FOR 
DALY, [1924] A. 
21: 132 L. 
e L. lt. 814.—CAN. 


PART VI. art 1, SUB-SECT. 5.—- 


(e). N. 
-}—The Supreme Ct. of 


Cases 1141a—1837. 


Cas. 335 ; Jackson’s Trustees v. Lord Advocate 
(1926), 10 Tax Cas. 460; Martin v. Lowry, 
Martin v. I. R. Comrs., [1926] 1 K. B. 
550; Scottish Woollen Technical College, 
Galashiels v. I. R. Comrs. (1926), 11 Tax Cas 
139: I. R. Comrs. v. Yorkshire Agricultural 
Soc. (1927). 14° T. 1. R. 59; Re Williams, 
Public Trustee ¢. Williams, [1927] 2 Ch. 283. 

1185. ddd. Annotation:—As to (2) Refd. St. 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, (1923] P. 38. 
Generally, Refd. Rt. v. North, Hx p. Oakey 
(1926), 43 T. L. R. 60. 


Add. Annotation :—Consd. JK. v. 
Criminal Court JJ., Ba p. I. C. 
K. B. 43. 

1213. .1dd. Annolfation: Distd. Port of London 
Authority ve. 1. R. Comrs. (1019), 12 Tax Cas. 
epee 

1217. Add. Annotations :— Refd. BR. uv. Roberts, 
Kae p. Seurr, Lae | 2 K. B. 6953; Roberts v. 
llLopwood, [ise 5) A. C. 5783 Short v. Poole 
Corpn. (1925), 42 1. L. R. 107. Mentd. Sadler 
v. Sheflield Corpn., Dyson v. Sheffield Corpn., 
[1924] 1 Ch. 483. 

1219. widd. Annotation: 
Corpn., [1926] Ch. 66. 

1221. Add. Citations :- 3 Nev. 
3d. J.M.C. 117. 

1225. Add. Citations: 38 J. T. QO. SS. 
J.P. 662. 

1228. Add. Cilalion :— sub nom. Rev. LEicesrer, 

DEPUTIES OF FREEMEN, 15 Q. 3B. 67135 117 
KW. RR. O18. 

Add, Annotations :- Folld. R.ov. Monmouth 

Corpn., Rev. Bolton Corpn. (1870), La. R. 5 

Qs 1. O51. Refd. fr p. Portingell, [1892 | 1 

Q. BKB. 153; TR. oo Somerset JJ. (1900), 16 

T. a. 1. 166. Mentd. R. v. Pawlett (1873), 

da RLS Q. 2B. AOD. 


1293. Add. Annotation : --Generally, Mentd. I0es- 
keth vy. Birmingham Corpn. [1024] 1 Js. bB. 
260. 

1306. Add. Annotations: Mentd. R. vr. Labour 
Minister, [1024] 2 Ws. B. 210; la & N. Ry. 
a Easington Union Assmt. Com. & Kasington- 
with-Thorpe Parish Council (1925), 05 LL. J. 
K. B. 255. 

1323. Add. Annotation: - -- Refd. 
Griffiths, [1924] 1 K. 3. 941. 


1186. Yentral 


C., [1925] 2 


Refd. Short vv. Poole 


& M. kK. B. 802; 


S03; 8 


liverett — v. 


1887. Add. Annotation : -~ Refd. Iverett  v. 
Griffiths, [1024] 1 K. 13. 911. 


forthe not be compelled by mandamus to 
bign, aw record of acquittal for lack of 
Jurisdiction, after a long interval of 
tumc. If there 1s any right to have the 
record signed, the only competent 
person is the present judge. dt Ha. 
(1922), 38 Can. Crim. Cas. 55.— GAN. 


PART VI. SECT. 1, SUB-SECT. 5.— B. 


1270 iv. Not where dismissal 
justified.) -Rke MONAGHAN (1924), 57 
S. It. 24%.—CAN. 


from 


1011; 
aS 210; 40 





PART VI. mal’ 1, SUB-SECT. 5.— 


ae aie vii. Not to hear case with- 

ils jurisdiction.}—R. v. BRINDA, 

figed} 3D. lL. R. 1092; 57 N.S. RR. 
323.—CAN. 

1221 viii. Incriminal matter.}— 
The Supreme Ct. of Ontario has juris- 
diction to mandamus a county ct. 
judge’ s criminal ct. to try, according to 

the procedure of Criminal Code, s. 827, 
& person against whom an indictment 
ra 








Ontario has jurisdiction to grant a 
mandamus to a judge of a division ct. 
to hear an appeal from a conviction of 
deft., by a police ss pate ae of an 
offence contrary to Inland [Revenue 
Act, 1906, s. 180 (f).—lht. v. SPEIRS 
(1924), 55 Oo. L. R. v0.— CAN. 


PART VI. aE eG SUB-SECT. 5.-—- 

sr. ZJ'o sign record. of acquittal — 
After retirement of judge.}-—A retired 
judge of a county ct. criminal ct. can- 


PART VI. SECT. 2. 
1326 iv. — — -—-.] — CASTLEMAN 


JOHNSON, [1921] 3 WwW. W. Rh. 830; 
70D. L. li. 862; 30 8. CG. Re 354.— 


PART VI. SECT. 3. 


1341 i. When action for mandamus 
pending. jJ— Au laterlocutory mandamus 
should not be granted, unless it can be 
shown that pltf. will suffer injur 
waiting for the result of the Pan 
Proof of the claim for damages ts not 


Cases 1438a— 2121. 


1433a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.|—Pracrick NorTs, [1926] 
W.N. 308. 


1457. Add. Annotation :—-Mentd. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 96 
L. J. K. B. 750. 

1486a. .|—h. v. TWANcocK, ALDERMAN 
OF Nort Wrst Warn oF BoRrouGH OF 
Poon“ (1839), 3 J. P. 723. 

1524. Add. Annolation :—Mentd. Leconfield v. 
Thornely, [1926] A. C. 10. 

1786. Add. Annotations :—Refd. R. v. Cory, [1927] 
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1K. B. 810. Mentd. Griffiths v. Studebakers, 
[1924] 1 K. B. 102. 


1740. Add. Citation :-—2 B. R. A. 638. 


1749a. -]—R. v. VAYLE (1844), 8 J. P. 
Jo. 212. 

1808. Add. Annotations :—Refd. Re Letters Patent 
No. 189,207, Re Carbonit Akt., [1924] 2 Ch. 
oa Swift v. Board of Trade, [1926] 2 K. B. 

3]. 

1810. Add. Annotations :—Generally, Mentd. I. R. 
Comrs. v. Burrell, [1924] 2 K. B. 52 ; Herbert 
v. I. KR. Comrs., I. WK. Comrs. v. Llerbert 
(1925), 9 Tax Cas. 593. 








Part Vil.—Quo Warranto. 


1837. Add. Annotations :— Refd. Metcalfe v. Boyce, 
{1927] 2 K. BB. 758. Mentd. Layzell v. 
Thompson (1926), 43 T. Ju. it. 58. 


1846. Add. Annolation: — Refd. 
Griffiths, [1924] 1 K. B. 041. 


K. 1. 941. 


1952. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


Everett v. 


Kverett ~~ 


Kverett — v. 


1954. Add. Annotation: — Roeofd. 
Griffiths, [1924] 1 K. B. 941. 


2007. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 

2034. Add. Annotation : -Mentd. 
Thornely (1925), 89 J. P. 199. 

2046a. - - - Reference to statutory & other orders 
& to private & local Acts— Duty to supply 
copies for use of court.J}—PracTik Nor, 
11926] W. N. 308. 


Everett iv. 


Everett v. 


Leconfield v. 


Part VIIl.—Prohibition. 


2110. Add. Annotations :—Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, (1923] P. 38; Jfunter wv. Stad- 
tische ILochseefischerei Gemeinnitzige Ge- 
selischaft (1925), 1383 L. T. 488. 


2112. Add. Annotation :—As to (1) Refd. St. 
Magnus, etc. Parochial Church Oouncil v. 
London Diocese Chancellor, [1923] P. 38. 

2121. Add. Annotation :—-As to (2) Folld. R. v. 
North, Ea p. Oakey (1926), 43 T. TL. 1. 60. 


ew condition preeodent to the granting 
of an interlocutory oo mandamus — 
RIpings wv. E.Mitorsr ScuooL Trus- 
SHES (NSash.), (1926) 4 DD. . Re. 81; 
J1926) 2 W. W. R. 752.— CAN, 


PART VI. SECT. ys pent Le 
a). 


1350 i. Neeessary parles— Man- 
damus against municipal corporation.) 
—In mandamus procecdings against a 
municipal corpn. it as the better 
practico to make parties to the pro- 
ecocdings the mombers of council & 
officers whose alleged delinquencies 
are involved.—h. (READ) t. PEMBINA 
MUNICIPAL Distkicr No. 552, [1922]} 
NG W. RR. 857; 70 D.I I. 559.— 


PART VII. SECT. 2. 

1840 i. Duacretion of court—Couri 
bound to consider all ctrcumstunce s.}— 
On application for a guo warranto, the 
ct. will consider whether in all the 
circumstances the public interest calls 
for the exercise of its discretion in 
favour of appot.—R. (BoupROT) 1. 
JOHNBTON, eee D. L. 1. 278; 56 
N. Ss. it. 214.—C0 e 

1840 ii. —~——-.J]— Whoro3 an 
aprilication for quo warranio is made to 
the Ct. of K. B., the granting or with- 
holding of leave is in the discretion of 
the ct., & the discretion ought to be 
exorcised upon a sound consideration 
of the particular circumatanoes of cach 
case.~— It, (MATHESON) ?. HUBER, [1024) 
é YP. L. Rn. 905; g W. W. FR. $96.— 





PART VII. SECT. 3, SUB-SECT. 1.—F. 
st. ———- Failure to post name of 


candidate.-—-Where after being legally 
nominated as a councillor for a rural 
Inunuicipahty, a candidate Informs the 
Glerk & returning oflicer that he 18 
considering withdrawing, but does not 
withdraw, & tho returning officer docs 
not post his name as one of the 
nominecs but declares another candi- 
date elected by acclamation, a quo 
warranto proceeding is the correct 
method for testing the latter’s right 
to the office.—lh. (MacKay) v. Goon, 
11922) 1 W. W. R. 712; 66D. L. R. 
763.—CAN. 


aw. Disqualification of candi- 
date.}-—Where a person elected to a 
wunicipal office is at the time of his 
election disqualified for election, the 
election can only be attacked by an 
eloction petition; but where he is 
disqualified from holding municipal 
Office his case comes under the catego 
of continuing disqualifications whic 
afford good ground for a procecding by 
quo warranto.— Hh. (NUTTALL) v. BROWN 
A eed a aN: W. R. 511 > 33 . li. jh. 








sz. Statutor remedy avrail- 
able.}—The remedy by warranto is 
not excluded by another statutory 
remedy, unless the ture has so 
aclared oxpreely or by necessary 
implication._—R. “ CASTeUEy v. May- 
cock progey 4D. L. R. 13232; 3 
Ww. Ww. R, 54 .-—-CAN. 


PART VII. SECT. 4, SUB-SECT. 2.— 


B. (b) 
Houmn (1084) 2D. Le ess S 
WwW. Wwe'R, aac =o = ‘ : 
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PART VII. aia Gon 2.— 
« (G). 


1969i. What is acquiescence.)}— 
Acauiescence by a relator in the 
alleged offence, to be fatal, must be 
acquiescence at the time tho alleged 
offence is committed. The subsequent 
conduct of a relator in ae to 
overlook the equal alleged guilt of 
others does not constitute disqualify- 
ing acguicseence.—R. (MATHESON) v. 
HvsErR, [1924] 2 D. L. R. 905; 2 
W W. R. 596.—CAN. 


PART VII. SECT. 4, SUB-SECT. 3. 


1990 i. Hffect of delay.}—Unneces- 
sary delay in making an application 
for a rule nisz for quo warranto is a bar 
to that remedy. <A delay from Oct. 
to Apr., the ct. having sat twice 
in the meantime, is a delay of such 
length.—##e CROSMAN & MoLEop’s, 
ELKCTION, Er yp. HOWARD (1922), 70 
D. L. Rt. 589.—CAN. 


PART VII. SECT. 4, SUB-SECT. 4.—A. 


sa. Neceasity for —- That motion 
made at instance of relator.}—On a 
motion for a quo warranto, an affidavit 
stating that the motion is made at 
the instance of the relator must be 
filed before the sorvice of the notice 
of motion or petition, & where it has 
not been so filed the motion will] fail. 
—R. (Mackay) vw. Goon, [19232} 1 
a R. 712; 66 D. L. It. 763.— 


PART VII. SECT. 5. 


Li. -+—R. (MCARTHUR) v. 
Doucer, {19241 3 D. L. R. 812.-—CAN, 


2128. Add. Annotation :—Mentd. R. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 

2129. Add. Annotations :—Apld. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor,: [1923] P. 38. Refd. R. 7. North, 
Ee p. Oakey (1926), 43 T. I. R. 60. 

2130. Add. Annotation :—Refd. R. v. Electricity 
Comrs., Ex2 p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171; 
Te Powell, Ex p. Camden, [1925] 1 K. B. 

2132. Add. Annotations :—Consd. R. v. Swansea 
Income Tax Comrs., Hx p. English Crown 
Spelter Co., [1925] 2 K. B. 250. Refd. R. v. 
Hlectricity Comrs., Lz p. London Hlectricity 
one Committee Co. (1920), [1921] 1 K. B. 

2182a. —— ——- ~——.]-—- R. v. KINGSLAND 
PARISH, INSPECTOR OF TAXES, Px p. PEAR- 
SON, KINGSLAND ESTATE, R. v. KINGSLAND 
PARISH INCOME Tax Oomrs. & INSPECTOR 
or Taxgs, No. 1l14la, ante. 

2138. Add. Annotation :—Mentd. R. v. Labour 
Minister, [1924] 2 K. B. 210. 

2142a. -J—A writ of prohibition will not lie 
to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 
order for payment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ.—- 
R. v. NoRFOLK JJ., Hx p. DAVIDSON (1925), 
69 Sol. Jo. 558, D.C. 

2149a. -}—Appcets. having obtained a rule for 
a writ to prohibit the General Comrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax :—Held: prohibition would not 
lie to the General Comrs., who had acted in 
accordance with their statutory duty in 
making the assessment & had not exceeded 
their jurisdiction.—R. v. SWANSEA INCOME 
Tax Comrs., fa p. ENGLISH CROWN SPELTER 
Co., [1925] 2 K. B. 250; 941. J. K. B. 718; 
133 L. T. 143; 41 T. I. R. 505; 9 Tax Cas. 
4373 sub nom. R. v. INCOME TAX GENERAL 
Comrs., Lr p. ENGLISH CROWN SPELTER Co., 
Lrp., 69 Sol. Jo, 606. 

2185. Add. Annolation :—Mentd. R. v. Electricity 
Comrs., kx p. Yorkshire Hlectric Power Co. 
(1927), 91 J.P. 191. 








PART VIII. SECT. 2. 


ai,—— -—— -——.] — MINISTER 

FoR LABOUR & INDUSTRY (N. 8S. W.) 

v. MUTUAL LIFE & CITIZENS ASSURANOE 

Co., Lrp. (1922), 30 O. L. R. 488; 28 

L. R. 252; 22S. RN. a: Ww. 

39 N. S. W. W. N. 94; eRe hs 
hg. W. Ind. Arbn. Cas. 20.—AUS. 
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PART VIII. SECT. 4, SUB-SEOT, 2. 


2150 vi. ——.] — Prohibition is 
ie where there is want of juris- 
tion in an inferior ot.— ROSENBERG 
v. THE MACOABEES, [1923] 2 W. Ww. R. 
320.—CAN. m 





Vol. XVI.—Crown Practice. 


RURAI. MUNI aLTS (Man. ie ee 
%. 4663; [1926] 3 W. . 83 180. 
46 Can. Cine Cas. 305. CANS 


PART VIII, SECT. 4, SUB-SECT. 4.— A. 


——-~,J-—Re WILTON 
FARMERS’ CO-OPERATIVE ASBOON. v. 
BURGESS, AV esha 4D. L. fh. 435; 55 
YQ. L. R. 6 34.—OAN. 


PART VIII. SECT. 5, SUB-SECT. 1. 


ab. Before hearing.}—A writ of pro- 
hibition prohibiting a eerie ct. judgo 
from hearing an appeal from a sumn- 


Cases 2128 — 2312. 


2196. Add. Annotation :—Mentd. Lapish v. Braith- 
waite (1924), 93 L. J. K. B. 1123. 


2200. Add. Annotations :—Consd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38; R. v. North, Ha p. 
Oakey (1926), 43 T. L. R. 60. 

2220. Add. Annotation :—Refd. R. v. Electricity 


Comrs., £x p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


2221. Add. Annotation :—Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 Ix. B. 171. 


2254. Add. Annotation :—Refd. R. v. ilectricity 
Comrs., La yp. London Electricity Joint 


Committee Co. (1920), [1924] 1 Kk. B. 171. 


2287. Add. Annotations :—Consd. Kh. v. Hlectricity 
Comrs., Hx p. London Klectricity Joint Com- 
mittee Co. (1920), [1921] | K. B. 171. Mentd. 
R. v. Maidstone Prison, Ha p. Maguire (1925), 
133 L. T. 710. 


2290. Add. Annotation :—Consd. R. v. Wlectricit-y 
Comrs., Ex p. London Electricity Joint Com- 
Co. (1920), [19241] 1 KK. B. 17 


2303. For the existing paragraph in 
volume substitute as follows :— 
Electricity Commissioners.|—The powers’ of 
the Electricity Comrs. are to be exercised 
judicially & not ministerially, & a writ of 
prohibition will issue if they make an order 
giving effect to an ultra vires scheme. --hR. v. 
ELEcTRICITY Comas., Lc p. LONDON HLRc- 
TRICITY JOINT COMMITTEE Co. (1920), Ltd., 
[1924] 1 K. 13. 1713 983 L. J. WK. B. 3890 3 180 
L. T. 164; 88 J. P. 183 30 TL LL. RR. 715; 

68 Sol. Jo. 188; 21 J. G. RR. 719, CL. A. 


Annotations ;—Apld. Vt. vr. Chureh Assembly Legishitive 
Committee & ‘Chturc Anseinbly, Aap. Taynes Saiith 
(1927), 44 T. Le. KR. Refd. bk. er. Wleetricaity oD 
Ar p. Yorkshire sinlere Power Co, (1927), 91 Jd. Pos an 
Mentd. lrager v. Blatspic!] Stamp & Heacock, [1921] 1 
k. B. 566. 

2809. Add. Annotation :—Refd. I. ». Hlectricity 
Comrs., Hz p. London Hlectricity Joint Com- 
mittee Co. (1920), [1921] 1 K. B. I7L. 

2310. Add. Annotation :—Refd. Rt. v. Electricity 
Comrs., La p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 KK. 33. 171. 

2812. Add. Annotation : —Refd. Rh. v. Klectricity 
Comrs., La p. London Hilectricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


original 


Sa OAR. 10. (1922), 38 Can. Crim Cas. 


PART VII. SECT. 5, SUB-SECT. 3.—A. 


sf. Before defence fikd or matter 
dealt with.}—Where want of juris- 
Ciction does not appear on the face of 
the proceedings, the application should 
be made before judgment. The fact. 
that a defence has not been tiled, or 
that the matter has not been dealt 
with by the inferlor ct., is not a ground 
against wan applying "for prohibition. 
—ROSENBERG v. THE MACCABILS, 
{1923} 2 W. W. lt. 320.—CAN. 





mary conviction, on tho round of PART VIII. SECT. 6. 
2150 . ——.}—Re be Aa pesiael eee wees 
11925]. 3 Dod, 3. 966; 44 Can. Crim. FO (raubon 0 BHARPE& ee an, 2287 i. Not to persons without 
ae (1921) BW. W. 6747 66 DL. he OE SOE Daun 1 oe oe 
——.}—Re R. 0. Lampton $21; 36 Can. Crim. Cas. 326; 15S3ask. Qt oes hor ne bs IR 

cont.) a 1028), 46 46 Can. Crim. Cas. 13.— L. 18. 35.—CAN. U1 
sd. -J~-A motion for pro- SATUAatGs GE cer a CL 
2150 ix. ———.}——Prohibition should hibition commenced before the = crit, WATT SANDERSON, LTD. 

face trate has Sa 94.C. L. 1. 482-- AUS. 


not issue, unless it is clear on the 
ye that 


is want charge may be 
j on. —~ CHILDREN’S AID prejudicing appot. as to any motion 
Sou y oF or St. ADELARD v. StTz. Rosz may make at a later 


has heard the i itt ina 


thout 
Add * revad. on other grounds, 


stage. —R. v. 16 5, Cc. R. 707 7.’ 


Cases 2314—2736a. 


2314. Add. Annotation :—Mentd. Graham v. Gra- 
ham, [1923] P. 31. 


2321. Add. Citation :—{1923] P. 38. 


2326a. Reference to statutory & other orders & to 
private & local Acts—-Duty to supply copies 
for use of court.|;—Practice Notre, [1926] 
W. N. 308. 


2382. Add. Annotations :—Refd. St. Magnus, etc. 


12401. Add. Annotation :—Refd. 


ENGLISH AND EMPIRE DIGEst SUPPLEMENT. 


Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. Mentd. R. v. 
North, Bz p. Oakey (1926), 43 T. L. R. 60. 
2388. Add. Annotations :—Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 43 T. L. R. 


od Mentd. Ingle v. Farrand, [1925] 2 K. B. 


Campbell — v. 
Pollak, [1927] A. C. 732. 


Part 1X.—Certiorari. 


2421. Add. sop art ee to (1) Refd. Rh. v. 
KMlectricity Comrs., Lar p. London Electricity 
Joint Committee Co. (1920), [1924] 1 K. B. 
171. <Asto (3) Refd. R. v. Electricity Comrs., 
tx p. Tondon Mlectricity Joint Committee 
Co. (1920), [1921] 1 K. B. 171. Generally, 
Mentd. Krome United Breweries Co. v. Bath 
J... (1926) A. C. 5863 KR. ov. Sheffield JJ., 
Iie p. Rawson (1927), 91 J.P. 198. 

2422a. Remedy by way of appeal—Notice of 
appeal given.|—Rt. v. KINGSLAND PARISH, 
INSPECTOR OF TAXES, Ha p. PEARSON, 
KINGSLAND KSTAts, HK. v. KINGSLAND PARISI 
INCOME Tax Comrs. & INSPECTOR OF TAXES, 
No. 114]a,. ante. 

2430. Add. Annotations :-—Mentd. Ord v. Ord, 
[1923] 2 K. B. 482; Salvesen (or von Lorang) 
ve Austrian Property Administrator, [1927] 
A.C. O41, 


2448. Add. Annolation :-—Folld. HR. v. Central 
Criminal Court JJ., Hz p. L. C. C., [1925] 2 
K. B. 138. 

2449a. —-— Not to quash order.]—The K. B. Div. 
of the High Ct. of Justice has no jurisdiction 
to issue a writ of certiorari for the purpose of 
removing into that ct. an order of the Central 
Criminal Ct. with a view to its being quashed. 
-—h. ve. CENTRAL CRIMINAL COURT JJ., 
Ka pop. LONDON CouNTY COUNCIL, [1925] 2 





K. B. 48; 94 L. J. K. B. 479; 132 L. T. 
666; 89 J.P. 65; 41 7. L. Rh. 269; 69 Sol. 
Jo. 381; 27 Cox, C. C. 734, D. C. 

2458. Add. Annotations:—As to (3) Apld. R. v. 
Church Assembly Leyislative Committee & 
Church Assembly, Ar p». Haynes Smith 
(1927), 14 T. 1. R. 68. Refd. BR. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2521. .1dd. Annotation :--Refd. R. v. Cory, [1927] 
I kK. B. 810. 

2522. Add. Annotation: -Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

2556. Add. Citalion :-—4 Jur. 15). 

2566. Add. Annotation: - Refd. KR. uv. 
[1927] 2 K. B. 587. 

2713. Add. Annotation :—Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2730. Add. Annotation : --Refd. R. v. Sheffield J., 
Ew p. Rawson (1927), 91 J.P. 198. 

2734. Add. Annotation :-—-As to (2) Refd. Frome 
United Breweries Co. v. Bath JJ., [1926] 
A. ©. 586. 

2735. Add. Annotation: 2 
Breweries Co. v. Bath JJ., [1926] A. C. 586. 

2736a. Certificate of Post Office medical 
officer —Workmen’s Compensation Act, 1925 


Harris, 








PART VIII. SECT. 7. 


2319 via.w —- - - ——— .J--Circum- 
atances im which: —JZ/eld : resp., by 
applying to the judge of the D vision 
Ct., under Davision Cts. Act, to set 
aside a judgement, bad not waived his 
Yights to move for prohibition.- - te 
ORR G TKREPsKY, [1925) 3 DD. L. R. 
TOUS; ot O. Iu. Rh. 358, CAN. 


PART VIII. SECT. 8, SUB-SECT. 4. 


sk. Against partics.)] —- Prohibition 
Hes against parties as well as against 
the jyudgeo of the inferlor ct.——RosEnN- 
BERQ ov. Tink MaccaBeks, [1923] 2 
W e W ° h. 320.-- CAN. 


PART VIII. SECT. 8, SUB-SECT. 10. 

2401 i, Not from order as to costs.j— 
On granting a writ of prohibition pre- 
venting a magistrate from proceeding 
with the hearing of a charge, costs were 
given against the informant. On 
appeal as to costs: --2icld: the appeal 
should be pele oh. ve. LEONARD, 
{1921} 3 W. R. 768; 66D. L. R. 
497; 36 Can. % rim. Cas, 255 ; ; 15 Saak. 
L. It. 20.—CAN, 


PART IX. SECT. 1. 


——  ———.) —~—- R. v. DENNY 
gh ot ae L. R. 663; 36 Can. 
rim 7; 610.L. "R, 121.— 
oa ———- ———, }— R. v,. WOODSTOCK, 


TOWN ___ p: = : 
Nova SooTIA (1922), 68 D. L. Rt. 48. 
pa 


———- —-.)}—hR. v. Woop 
agate 43 Can. Crim. Cas. 382.—CAN. 


g iv. -}—MAHAMMAD KAZA 
SAHEB BERLGAMI t. SADASIVA RAO 
(19205), J]. Le. R. 49 Mad. 49.— IND. 
-—.J—R. vr. O'BRIEN, 
“'PMHERIAULY (1917), 49 N. B. OR. 
275; 29 Can. Crim. Cas. 141; 41 
LD. L. R. 97.—CAN, 


zi. ——— ——-.} —R. v. OLSEN (1923), 
32 B.C. R. 516.—CAN. 


PART IX. SECT. 4. 
sl. General rule —- Persons ilicgally 
purporting to act as court.}—Where the 
assumption of authority by a tribunal 
is illegal from the begin ea is not 
subject to certiorari.—R. ay) v. 
ape & O’SHEIL, [1923] "3 I. R. 


PART IX. SECT. 5, SUB-SECT. 2.—A. 


2495 ii. ---A_ writ o 
certiorari is not granted er 
ustitie or as a matter of legal right: 
ut is an application to the sound 
discretion of the ct., & where there are 
disputed questions of fact which can- 
not be satisfactorily tried out on 
affidavits, but should be tried by rivdéd 
voce testimony, & the questions in- 
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volved are pending for decision in the 
Ct. of K. B., the application for 
certiorari will not be granted.—WokkK- 
MEN'S COMPENSATION BOARD v. Ba- 
THURST LUMBER Co., [1923] 4 D. L. Rt. 
84.—-CAN. 


PART IX. SECT. 6, SUB-SECT. 2.—A. 


2711 i. ——-— Distress warrant 
for liquor exportation tar.}—Where the 
duty of assessing a tax rested with the 
A.-G. for the province, & the pro- 
vincial Secretary-Treasurer had power 
only to determine whether the tax 

should be recovered by distress or by 
action :—Held: certwrarit would not 
lie to bring into the Supreme Ct. a 
distress warrant signed by the Secre- 
tary-Treasurer for an amount so 
assessed, his act being ministerial & 
not judicial.—_- HETHERINGTON , SECU- 
RITY EXPporRT Co., LTp., (1924] A. C 





988: 94 L. J. P.C.13 132 L. T. 215. 
—C ry 
d i. Decision of county court 





reversing diamissal of offendcr. }—W here 
on the trial of an offence punishable by 
summary conviction the magistrate 
dismisses the charge, & on appeal to 
the county ct. he is reversed & hae 
convicted, oe ieee be Axe (HOES 
certiorari. —R. #51. 
43 Can. Crim. Cas. 05. CANS 


(c. 84).]—Appct., a telegraphist in the em- 
ployment of the Postmaster-General, com- 
plained to the Post Office medical ofticer at 
G. that she was suffering from tclegraphist’s 
cramp. In accordance with the regulations 
of the Post. Office medical service, the case 
was referred to the chief medical officer, who 
had special knowledge of tclegraphist's 
cramp, & he certified that appct. was not 
suffering from it :—Held: (1) the giving of a 
certificate was a judicial act, in respect of 
which certiorari would lie; (2) it issued ex 
debito justite at the instance of an aggrieved 
person ; (3) an appeal to a medical referee 
under sect. 43 (1) (f ) of the above Act was 
not equally beneficial, since he could only 
deal with the medical correctness of the cer- 
tificate & could not inqure into its validitv.— 
R. v. POSTMASTER-GENERAL Kx p. CAR- 
MICHAEL (1927), 96 1. J. KK. BB. 3473 187 
L. T. 26; 91J.P.48; 43 T. LR. 228, D2. 

2771. Add. Citation : --2 B. R.A. 612. 

2795. Add. Citation :—27 Cox, C. C. 253. 

Add. Annotations :—Refd. ht. v. Lincolnshire 
JJ., Ex p. Brett, [1926] 2 K. B.192. Mentd. 
Nadan v. B., [1926] A. C. 482. 

2797. Add. Annotation :—Refd. R. v. Sheffield JJ., 
Ex p. Rawson (1927), 91 J.P. 198. 

2812. Add. Annotation :—-Expld. & Distd. R. w. 
Central Criminal Court JJ., Ea p. L. C. C., 
[1925] 2 K. B. 43. 

2820. Add. Annotation :—Mentd. Fox v. 
[1925] P. 157. 


Oe ooo 


Fox, 








Vol. XVI.—Crown Practice. 


Cases 2736a—3356. 


2822. Add. Annotation :—Apld. R. v1. Postmaster- 
General, Ka p. Carmichacl (1927), 96 L. J. 
K. B. 347. 

2830. Add. Annotation :—Refd. Palmer 7. Crone, 
[1927] 1 K. B. 804. 


2884. Add. Annotations :—Refd. R.v. Adams, Ex p. 
Pope, [1923] 1 K. B. 415; Palmer »v. Crone, 
[1927] 1 K. B. 804. 

2862. Add. Annotation :-—Refd. Frome United 
Breweries Co. vt. Bath JJ., [1926] A. C. 586. 


2869. Add. Annotation :—Consd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586. 

2923. Add. Annotation :—Refd. Kenney v. Kenney 
(1925), 133 L. T. 400. 

2955. Add. Annotation :-—Distd. KR. v. Central 
Criminal Court JJ., Ex p. Iu C. C., [1925] 2 
kK. B. 43, 

3069. Add. Annotation :—~Refd. R.v. Adams, Hz p. 
Pope (1923), 128 L. T. 507. 


3142a. Reference to statutory & other orders & to 
private & local Acts— Duty to supply copies 
for use of court./—Pracricke Nore, [1926] 
W. N. 308. 

3209a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use of court./—Pracrick Nore, [1926] 
W. N. 08. 

8352a. S. 7. Re KAyts (1822), 1 Dow. & Ry. K. OB. 
4365; 1 Dow. & Ry. M,C. 114. 

3356. Add. Annotation :—Mentd. R. v. 
(1923), 128 L. T. 305. 


aowrit of certiorari should issne & the 


Yorfield 


PART IX. SECT. 8, SUB-SECT. 2.— 
e a e 


2763 i. General rule.|—R. v. BARRY, 
Ex p. LInnsay (1922), 70 D. L. KR. 
193; 38 Can. Crim. Cas. 190.—CAN. 

2763 ii. ——.}— The question 
whether a decision of w wreck comr., 
bitting as a ct. under Canada Shipping 
Act, R.S. C., 1906 (¢. 113), Part X., 
was made in excess of his Jurisdiction 
ean be tnquired into on certeorart.— Re 
BERQUIST, [1925] 2 72. L. RR. 696; 
{19251 1 W. W. RR. 10814.—CAN. 

2763 ili. -~~ .i— Wer p. JONES (N.B.), 
f1926} 1 D. L. R. 5873) 45 Can. Crim. 
Gar. 169.— CAN. 

2789 i. Sufficuency of evidence in court 
below-- Conmetvon under Temperance 
«ict, FOS. C., 1920 (¢. 194).]—~Applica- 
tion for @ certiorari to quash a con- 
viction under the above Act on the 
above grounds, dismissed.—K.  ¢t. 
GRANT (SASK.), [1922] 2 W. W. BR, 
624; 69 D. L. R. 718; 38 Can. Crim 
Cus. 234.—- CAN. 

2789 ti. -——.]- When a county ct. 
judge has acted entirely within his 
jurisdiction & has decided a question 
of fact upon evidence properly before 
him, certiorarn docs not lic to remove & 
quash such decision, merely upon the 
ground that it is not warranted by the 
evidence or weight of evidence.—Fr p. 
SMitH LUMBER Co., Lrp. (1924), 51 
N. B. RR. 440.—CAN. 

2789 iii. J—Re HuiMAnN (N. S.) 
(1926), 46 Can. Crim. Cas. 308.—CAN. 


sm. Plea of “ guilty’’ disputed.}— 
Deft. having pleaded guilty & being 
summarily convicted by a_ police 
magistrate, moved for a certirari, 
denying that he had so pleaded :— 
Held: deft. had pleaded ty, & the 
motion was dismissed.—K. v. ARM- 
STRONG (1922), 38 Can. Crim. Cas. 98. 
—CAN. 


sn. -]——Where deft. had been 
summarily convicted by a magistrate, 
who had been informed by a sworn 
interpreter that deft. pleaded guilty :— 
Held: certiorari was not available, 
unless the presumption that the pro- 








coedings were regular was rebutted.— 
R. ve LEE WAH Dat (1923), 41 Can. 
Crim. Cas, 152.—CAN. re 


sp. ——~.J)— Theo ct. on certiorari 
will quash a conviction by a magistrate, 
made without evidence being taken 
but on the statement of the sworn 
interproter that accused pleaded guilty, 
where it appears to the ct. that. accused 
did not really understand what offence 
be was charged wth. Jn such a caso 
accused cannot be takon to have pleaded 
guilty & the magistrate had no juris- 
diction to convict.—R. v». MLAKER, 
[1923] 3 W. W. FR. 988: 40 Can. 
Crim. Cas. 287.—CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) i. 


2801 i. General rule.j ~ Want of 
jurisdiction in a magistrate & irregu- 
laritics in procedure which touch the 
substantial righik of appct. constitute 
those exceptional circumstances which 
justify relief by way of certiorari, even 
though appct. has a right of appeal.- ~ 
OKREY v. SPANGLER, {192511 D. LR, 
859; [1925] 1 W. W. 1. 518; 19 Sask. 
L. R. 256.—CAN. 

2801 ii. ———.J—R. ». RYAN, [1925) 
1D. iL. R. 8773; 43 Can. Crim. Cas. 
223; 52N. 3B. R.101.—CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. ‘b) ili. 


2826 1. General rule.}—Where the 
jurisdiction of an inferior ct. depends 
upon a fact collateral to the actual 
matter which that ct. has to try, it 
cannot by a wrong decision with regard 
to that fact give itself jurisdiction 
which it would not otherwise possess. 
The lower ct. must decide as to the 
collateral fact in the first instance, but 
the superior ct. may upon certiorari 
inquire into the correctness of that 
decision.—-R. (GREENAWAY) v. ARMAGH 
JJ.; {1924) 2 I. R. 55.—IR. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (d). 


2870 i. General rule.{—— Where a 


conviction was bad on its face :— Held : 


437 


conviction be quashed.—R. (us Tacn) 
”. TIPPERARY COUNTY = DISTREC! 
JustTicn, [1921] 2 1. RR. 69.. IR. 

2888 i. Convictions -hormal dcfeet 
aej—It is the duty of the et. on 
ceortiorar? to soe that couvietions are 
perfoetly regular in form Rt. oe. FING 
Hop, (L926) 1 WW. W. RR. 7993) 45 Can, 
Crim. Cas. 230; 37 2B. C. RR. loa.— 
CAN. 


PART IX. wane rs ae 2.— 
e e e 

st. Derjury.-—A conviction can be 
attacked ov cerliwrart on the ground 
of perjury or other fraud.~ I. v. 
SAFRUK, [1924] 1 D. IL. R. 6953; 40 
Can. Crim, Cas, 222; 19 Alta. l. R. 
677; (1923] 2 W. W. RR, 1126.- CAN, 


PART IX. sett lata 2.-~ 
e a . 

3042 1. Right not tuken away—Unless 
expressly stated.}—Where ae statute 
takes away the right of certiorari, 
it does not disentitic the Crown to 
certiorari, Where the Crown ip not 
named & there are no words necespariy 
implying a reference to the Crown.— 
Rt. v. ON SING, [1924] 2 W. W. RR. 258. 


—CAN * 


PART IX. SECT. 9, SUB-SECT. 2.—-I. 

$287 i. No appeal lhea— Criminal 
matter.|— The Ct. of Appeal in Lritinh 
Columbia has no jurisdiction to hea 
an appeal from the refusal] of a judge 
to grant a writ of certiorart in uid in 
criminal matters—R. vr. MCADAM, 
(1925]4D.L.2.33; (1925)3W.W.k. 
257; 44 Can. Crim. Cas. 15535 3o 
B. C. li. 16%.— CAN. 


PART IX. cake i aia 3.— 
. (c). 

3373 ii. May be amended.}— 
Leave may be given to amend a notice 
of motion to quash a conviction by 
including additional particulars in- 
tended to be relicd upon.—lt. (LESLIE) 
v. MARCOVICH, [1923] 2 W. W. Rh. 975. 





Cases 3456a—3736. FINGLISH AND EMPIRE 


3456a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use of court.J—-PRAcTICE NOTE, [1926] 
W. N. 308. 


Digest SUPPLEMENT. 


8560. Add. Citation :—2 L. M. & P. 130. 


3581. After this case add “‘ See, now, Judicature 
(Consolidation) Act, 1925 (c. 49), 8. 25.” 


Part X.—The Attorney-General. 


3687. Add. Annotations :—Folld. A.-G. v. West- 
minster City Council, [1924] 2 Ch. 416. Refd. 
A.-G. v. Denby, [1925] Ch. 596. Mentd. 
Ieuchar v. Gas Light & Coke Co., [1924] 2 
Ch. 426. 

86387a. —--—-.]}—Where the A.-G. has exercised his 
discretion by issuing his fiat for the prosecu- 
tion of an action against a public body to 
restrain an unauthorised exercise of its 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances.—A.-G. v. WESTMINSTER CITy 
CouncIrL, [1924] 2 Ch. 416; 93 L. J. Ch. 578 ; 
131 L. T. $02; 88 J. P. 145 ; 40 T. L. R. 
711; 68 Sol. Jo. 736; 22 L. G. R. 506, C. A, 

3651. Add. Annotation :— As to (1) Refd. A.-G. v. 
Denby, [1925] Ch. 596. 

3684. Add. Annotations :—Refd. A.-G. v. West- 
minster City Council, [1924] 2 Ch. 416. 
Mentd. Deuchar v. Gas Light & Coke Co., 
[1925] A. C. 691. 

3686. Add. Annotation :—Refd. A.-G. v. County 
of London Electric Supply Co., [1926] Ch. 543. 

8688. Add. Annotation :-—Refd. A.-G. v. Denby. 
[1925] Ch. 596. 

3708. Add. Annolution: - Refd. R. v. Copestake, 
Ke p. Wilkinson, [1927] 1 K. B. 468. 


8715. Add. Annolalion :— Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 


Pane Co. (1920), Ltd., [1927] 2 K. B. 

3718. Add. Annotation :—Refd. Hardie & Lane v. 

. Chiltern (1927), 96 L. J. K. B. 773. 

3719. Add. Annotation :—Apld. Hurley v. Stepney 
B. C. (1928), 67 Sol. Jo. 767. 

3720. Add. Annotation :—Consd. Salisbury & 
Fordingbridge District Drainage Board vw. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
K. B. 566. 

3722a. Proceedings to restrain borough council 
from reducing wages of employees.}—In an 
action by three members of a borough 
council for a declaration that a resolution of 
the council reducing the wages of the council’s 
employees was ultra vires & invalid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council’s bye-laws :—Held: the A.-G. 
must be a party to the aetion.—HuURLEY v. 
STEPNEY BOROUGH COUNCIL (1923), 67 Sol. 
Jo. 767. 

8788. Add. Annotations :—Refd. Re Letters Patent 
a ripe 207, Re Carbonit Akt., [1924] 2 Ch. 

Copestake, Ez p. Wilkinson (1926), 
a L a "K. 65. 

3736. Add. Annotations:—As to (1) Refd. Re Letters 
Patent No. 139.207, Re Carbonit Akt.. [1924] 
2 Ch. 6538. Generally, Mentd. Campbell v. Pol- 
lak, [1927] A. C. 732. 


PART IX. SECT. 9, SUB-SECT. 3.— 
A. (d) ii. 


8410 i, Absence or crccas of juris- 


diction—Aay be shoun by da vit. }— 
While on ecatwrart the depositions 
before the magistrate cannot be con- 


sidered by the et. in) determiuing 
Whether his) jurisdiction was estub- 
lishod, yet appet who seeks to. 

acon ietion, ou the ground of want of 
Or overs of Jurisdiction, may Incor- 
porate’ in proper material, & thus 


prese t to the et, any facts, whether 
withii or outside the depositions, 
whick would affeet tho Jurisdiction of 
the magistrate. - Ror. Rozoxnowsal, 
[W928] TD. Le ~ T3235 (1926) 1 

’. » OR. 2413 45 Can. Crim, Cas. 
$93; 36 B.C. RK. 327.—- CAN, 


PART IX. SECT. 9, SUB-SECT. 3.— 
A. (@). 


sw. Affidarits tending to establish 


guilt we accused—Not admissible. )-— 
are fe LAKER, [1923] 3 W. W. R. 988. 


PART IX. SECT. 9, SUB-SECT, 3.—K. 


3556 i. General rule—-Whether court 
will examine evidence—Summary con- 
viction.]—In the case of a summary 
conviction for an indictable offence 
the ct. on certiorari is not precluded 
from examining the evidence to ascer- 
tain if there was any legal evidence 
upon which accused could be or ought 
to have beens convicted.—R. v. OAKES, 
pees W. W. R. 1220; 39 Can. Crim. 

Cas. 329.—CAN, 

8556 fi. ——- —— ———.)-—Rh. 
JaCKSON, (1924) 1 W. W. R. S17; 
41 Cun. Crim. Cas. 416.—CAN. 


PART IX. SECT. 9, SUB-SECT. 3.—M. 


ay. Whether appeal lKea—Criminal 
proceedings. }—No appeal lies to tho Ct. 


of Appeal from an order made by a 
judge of the King’s Bench on an appli- 
cation for certiorart, with respect to a 
conviction under the Criminal Code.— 
Re Naay, NaGy v. GALL (Sask.), [1926] 

3 W. W. R. 759; 46 Can. Crim. Cas. 
493--GAN. 


PART X. SECT. 3, SUB-SECT. 1. 


sz. Cannot sue in omer “ore on 


behalf of himself persona -Q. 
FOR ONTARIO v. RUBSELL Gon, 64 
D.L. R. 59; 49 0. L. R. 103.—CAN. 


PART X. SECT. 5. 

8723 i. Effect of fiat—On amount 
recav le.}—An award for a sum in 
excess of that named in the A.-G.’s 
flat :—Heild: void, even though A.-G.’s 


consent was & obtained.— 
BEACH v. gar has ore laa ae ayer 
COMMIRBION OF rae: “192 5} 


513; offen ue 


D. L. R. Bia D. Lh. 
O95; 66 0. Te Wes —CAN. 


22. 
32. 
61. 
65. 


74, 


303. 


804. 


369. 


384 


398. 


397. 
434. 


462. 


497. 


501. 
510. 
537. 
540. 
543 


Vol. XVIL—Cases 22—587, 


CUSTOM AND USAGES. 


Part |.—Custom. 


Add. Annotation :—Generally, Mentd. Moser 
v. Ambleside U. D. C. (1925), 89 J. P. 118. 


Add. Annotation :—Mentd. Horlick 7. Scully, 
{1927| 2 Ch. 150. 


Add. Annotation :—Mentd. Sack v. Jones, 
[1925] Ch. 236. 


Add. Annotation ; -Retd. Busby v. Avgherino, 
[1927] 2 Ch. 33. 


Add. Annotations :—Refd. Glamorgan County 


Council v. Glasbrook, [1924] 1 K. B. 879. 
raat Brocklebank v. I%., [1925] t K. B. 


86. Add. Annotation :—Generally, Mentd. Moser 
v. Ambleside U. D. C. (1925), 89 J. P. 118. 
164. Add. Annotation :—Refd. Moser v. Ambleside 
U. D. CO. (1925), 89 J. P. 118. 


212. Add. Annotation :—Mentd. The Fagerncs, 
[1926] P. 185. 


Part I1—Usages Generally. 


Add. Annotation :—Mentd. Browning °. 
Yrumlin Valley Collieries, [1926] 1 K. 73. 522. 


Add. Annotations :—Refd. Layton v. General 
Steam Navigation Co. Sarre 130 I... T’. 662 ; 

Lake v. Simmons (1926), 95 L. J. K. B. 586. 
Mentd. Redcriakt. Transatlantic v. Compagnie 
aa an Phosphates de l’Oceanie (1926), 
136 1. ©. G 


Add. Annotation :-~Mentd. Wirji Mulji v. 
Cheong Yue S.S. Co., [L926] A. C. 497. 

Add. ee eedeene :— Mentd. Horlick 7. Scully 
[1927] 2 Ch. 150 


Add. Wwstdioye :—Mentd. Britannia lIy- 
gienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83. 


Add. Annotation: 
[1927] 2 Ch. 367. 
Add. Annotation :—Refd. Schiller v. Petcrsen 
(1924), 130 L. T. 810. 


Add. Annotation :—Refd. Elder, Dempster . 
Paterson, Zochonis, Griffiths Lewis Steam 
Re eeoae Co. v. Paterson, Zochonis, [1924] 
A. C. 522. 


Add. Annotation :—Refd. Scriven v. Schmoll 
Fils Insce. (1924), 40 T. L. R. 677. 


Add. Annotation :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 134 L. T. 184. 

Add. Annotation :- Refd. United States Ship- 
ping Board 1. Strick, [1926] A. (C. 546. 

Add. Annotation :—-Refd. co Akt. Acolus 
v. Hillas (1925), 134 L. T. 

Add. Annotation seer anaes & 
Bradley v. Bernhard, ce 2K. B. 121. 


Add. Citation :—affg. C. sub nom. Tur 


--Mentd. He A Debtor, 


The Fritioff, The Svein Jar] (1924), 131 L. T. 

764; Akt. Dampshibs Steinstad 7 Pearson 

(1927), 187 1. T. 583 

-J—Plitfs., shipowners, chartered a 
steamer to defis. to carry a cargo of timber 
from the Baltic to Hull. The charter- 
party contained a clause as follows: ‘‘ Cargo 
to be loaded & discharged with customary 
steamship dispatch according to the custom 
of the respective ports. The cargo to be 
brought to & taken from alongside the 
steamer at, charterer’s risk & expense as 
customary.’”? The steamer discharged the 
cargo at ital in due course, but disputes 
arose between pltfs. & defts. as to the division 
of the cost of discharging the cargo. Pitfs. 
brought an action to recover a sum which they 
had paid in effecting the discharge which they 
said should have been paid by defts.  Defts. 
refused to pay on the ground that by the 
custom of the port of Tull the oxpense in 
question should be borne by the shipowners: 
- Held: the custom relied on by defts. 
was inconsistent with the language of the 
charterparty & was nut admissible in order 
to decide upon whom the expense in question 
should rest. — REDERT AKT. ACOLUS v. HITLLAS 
& Co., Trp. (1926), 961. J. K. B. 1865 136 
IL. T. 38853 sub nom. DWitnas (W. N.) & Co, 
Lep.y Repent Ar. Aconus, 43 T. E.R. 67; 
32 Com. Cas. 60; 17 Asp. M. 1a ©. 198, H 

545. Add. Annotation :-- Refd. Rederi Akt. Acolus 
v. Hillas (1925), 1384 L. T. 184. 

546. Add. Annotation: Consd. Redecri Akt. Acolus 
v. Hillas (1925), 42 T. L. R. 69. 

550. Add. Annotation: Mentd. Kye v. 
[1926] 1 K. B. 446. 


544a. 





Purcell, 


TourID, [1921] P. 146, e "A. 559. Add. Annotation: ~—Mentd. Capel St. Mary, 
Add. Annotations :—Folld. Hillas v. Rederi Suffolk v. Packard, [1927] P. 289. 
Akt. Acolus (1926), 438 T. lL. R. 67. Refd. 587. Citations: —For “9 App. Cas. 508,”’ read 
The Rensfjell, The Ornesfjell, The Uppland, ‘8 App. Cas. 508.”’ 
PART II. SECT. 6, SUB-SECT. 2.—B. (a). 
472 ii. ———.]—HOoLMEs, WLLs0N & Co., Ltp. v. BATA KRISsTO Dr (1027), I. L. R. 54 Cule. 549,—IND. 


439 


Cases 5956—712. ENGLISH AND IKiMpPtIRE Dicrest SUPPLEMENT. 


Part IIl._—-Particular Usages. 


505. Add. <Annolution :—Mentd. Laurie & More- 678. Add. Annotation :—Mentd. Allen v. Royal 


wood v. Dudin, [1925] 2 K. L. 383. Bank of Canada (1925), 41 T. L. R. 625. 
Bee ete aii TIb26] ANU. B45)! 680. Add, Annotation :—Mentd, Hirji Mulji_v. 
; : ; : Cheong Yue S.S. Co., [1926] A. C. 497. 
625. Add. Annotations :—Consd. Michalinos v. ’ 
Drefus (1924), 131 L. T. 177; Bunge y 700. Add. Annotation :—Distd. Mikkelsen v. Arcos 
Born Co. v. Brightman, [1925] A. C. 799. (1925), 42 T.L. R. 8. 


Refd. Brightman v. Bunge Born, [1924 : : 
2K. BR. oo — Maihece” 9.6. a Decne. 701. Add. Annotations :—Mentd. Finn v. Shelton 
[1925] A.C. 654. Mentd. Kinar Bugge A. S. thay Reid ast gee easing) oR nt Nt 


v. Bowater (1925), 31 Com. Cas. 1. Westminster Bank v. Hilton (1926), 136 L. T. 
636. Add. Annolation :—Refd. Luke v. Simmons Oo Cw 
(1926), 95 1. J. KB. O86. aie 
643. Add. Annotation :--Refd. Kimber Coal Co, 710. Add. Annotations :—Refd. Tournier v. National 
v. Stone & Rolfe, [1926] A. C. 414. Provincial & Union Bank of England, [1924] 
646. Add. Annotation :- Apld. Hart v. Riversdale i oe Hirji Mulji v. Cheong Yue 8.8. 
Mill Co. (1927), 96.1. J. K. B. 691, o., [E926] A.C. 497, 
663. Add. Annotation :-—Mentd. Cohen v. Roche 712. Add. Annotation :—Refd. Williams v. Manis- 
(1026), 05 Is. J. WK. BL 945. salian Fréres (1923), 20 Com. Cas. 42. 


440 


3. 
8. 
9. 


Vol. XVII— Cases 1— 64. 


DAMAGES. 


Part 1.——Definitions, 


Add. Annotation :- Refd. Marbé v. 
noe (Daly’s Theatre) (1927), 43 T. 1. R. 
Add. Annotation :—Mentd. Sassoon v. 
national Banking Corpn., [1927] A. C. 711. 
Add. Annotation :—-Refd. Peyrae v. Wilkin- 
son, [1924] 2 K. B. 166. 

Add. Annotations :—Consd. Admiralty Comrs. 
v. S.S. Chekiang, [1926] A. C. 637; Admiralty 
Comrs. v. S.S. Susquehanna, [1926] A. C. 








Nature and Classification. 


George 655. Mentd. The Moliére (1924), 41 T. tl. RR. 
154. 
14. Add. Annotations :—Refd. Performing Right 
Inter- Socicty v. Mitchell & Booker, [1924] 1 kK. B. 
762; Falcon v. Famous Players Film C'o. 
(1925), 42 T. L. R. 91. 
15. Add. Annotation :—Consd. Shapiro v. La 
Morta (1923), 1380 L. T. 622. 
19. Add. Annotation :-—Consd. Ilford U. ID. C. v 


Beal, [1925] 1 K. B. 671. 


Part Il—Rules and Principles in Awarding Damages. 


20. Add. Annotation :—Mentd. Everett v. Ryder | 34 Add. Annotation :—Apprvd. Swift v. Board of 
(1926), 1385 L. T. 302. Trade, [1925] A. C. 520. 

26. Add. Annotations :—Consd. Tho Chekiang, 40- Add. Annotation: -Mentd. Valentine — v. 
[1925] P. 80; The Susquchanna, [1925] P. Ilyde, [1919] 2 Ch, 129. 

196. 41, Add. Annotation: —Mentd. Putsman +. 
Tavlor, [1927] 1 K. B. 637. 

208: cottage See Sead geht, seripleele Gee by 53. Add. Annotations: Consd. Admiralty Comrs. 
fire caused by a spark emitted from a steam- v. S.S. Chekiang, [19206] A. C. 687; veers 
roller which was found to constitute a Comrs. v. S.S. Susquehanna, [1926] A.C. 655 
nuisance. In assessing the damages recover- 54 Add. Annotations: - Consd. Admiralty Comrs. 
able by the owner of the cottage :—Held : v. S.8. Chekiang, [1926] A. C. 637. Refd. 
the measure of damage was not the fair cost Admiralty Comrs. v. 8.8. Susquehanna, [1926 | 
of rebuilding the cottage & making it as A. CG, 655. 
good & habitable as before the fire, but the 57. Add. Annotation: Consd. The Chehkiang, 
difference between the money value of the [1925] P. 80. 
owner's interest before & after the fire. -Moss 58. Add. Annotation: Refd. Admiralty Comrs. 
v. CHRISTCHURCH RURAL DIstTricT COUNCIL, v. S.S. Susquehanna, [1026] A. C. 655. 
ROGERS v. SAME, [1925] 2 K. B. 750; 95 93, Add. Annotations :—Retd. The Koursk, [ 1924 ] 
lL. J. K. B. 81; 23 L. G. R. 331. P. 1403; Devenham v. Perkins (1925), 133 

30. Add. Annotation :—Refd. York Glass Co. rv. J.. T. 252. 

Jubb (1925), 134 L. T. 36. 64. Add. Annotation :~Refd. Iluyton & Roby 


PART II. SECT. 3. 


measured upon that basis, & not upon 


Of pecunwary bene fit— Death of young 


Held: a verdict of 


29a i. Application of rule—In tort— 
Property destroyed by fire.) -Where 
damages were recovered for loss 
through destruction of property by 
fire caused by deft.’s negligence : — 
Held: the moasure of damages was 
not the cost of replacing the property 
destroyed, but the value of the property 
as it stood at the time of the destruc- 
tion. The cost of replacing may be 
taken into account in arriving at such 
value. — STEVENS vv. ABBOTSFORD 
LUMBER Co., (1924) 1 D. L. R. 1163; 
His W. RR. 660; 33 B.C. RR. 299,.— 


29a ii. —-— -——~ -) — Where 
there had been misdirection as to the 
damages, viz. that they should be 
awsessed on a replacement basis :—~— 
Held: there should be a new trial.— 
O'NEIL v. DOMINION COAL Co., [1924] 
a L. R. 961; 567 N. S. R. 126.— 





30 Vv Where DRED has 
dilernative claim—Duty to 
Damages cannot be recovered eet in 
tort & for breach of contract, when the 

rt & the breach of contract result 
rom the same act; in auch a case pitf. 
must elect or be deemed to have slested: : 
&, if he seoks to recover damages for 
breach of contract, they must be 





the basis of any coincident or con- 
comitant act of tort.— TORON10 
Hock, Y CLUB v. ARENA GARDENS, 
J1924] 4 1) L. a aoe 55 
.m. 509: affd (1925) 4 D. LL RK. 
; 57 OJ J RR. G10; une - Tivse 4 
L. KR. 15 [1928] 3 W. ~ RR. 26. - 


PART II. SECT. 4. 


38 xii. —~-—— Goods not of 
warranted descr: ption-—A lowance made. | 
—Certam goods supphed under a 
contract not answering the warranted 
description were taken back & an 
adjustment made in respect of them ; 
-—Held : the purchaser could not claim 
damages for the breach.—HAMILTON 
GrRAR & MACHINE Co  v. LEWIS 
BROTHERS, [1924] 3 D. L. RR. 367; 54 
O. L. KR. 583.—CAN. 

42 iv. --— --—.]-—In au action for 
wrongfully obstructing the flow of a 
river by increasing the height of a weir, 
whereby pltf.’s lands, abutting on the 
river, were flooded, tho judge declined 
to direct the jury that actual damage 
was essential to maintain the action :— 
Hleld: the direction was right.— 
M‘GLONE v. SMITH (1888), 22 L. Rt. Lr. 
559.— IR. 

51 iv. 





No reasonable expectation 
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child in accident. | 
damages awarded to parents of young 
Children kied In an accident arbing 
from neghlgeuce could not stand, where 
there War no reasonable expectation 
of future pecuniary benef)t. In a caso 
of this kind damages are not awarded 
as a solatium nor from sentimental 
considerations —HOGAN wv. R., [1924] 
2D.%. R. 1211; 2 W. WwW. 307; 
17 Sash. L. IR 37.— CAN. 


61 v. Accident to wift-—Nu 
deprivation of services or socuty.j- 
Piuf. baving suffered physical injury 
through a street accident causing 
nervous shock : —Held an award of 
damages to pete husband could not 
stand ab he had not been deprived of 





his wife’s services or society. HOGaNn 
v. AR. Pict 2D. lL. Kh. Zils 2 
W. W. RR. 307; «17 Sash. Li. Re 37.— 


CAN. 


PART II. SECT. 5. 

83 i. Damages caused the yist of the 
action —P’rospectiie damage— Whether 
recoverable.} — A married woman having 
suffered from nervous shock as the 
result of an accident, but not so as to 
deprive her husband of her services 
or society :—Held: that he might be 
put to expense in the future was 4u 
consideration too remote to entitle 


Cases 64—149. 


101. 


114. 


123. 


126. 
181. 
141a. 


him to damages.—HOoGaAn 1, 
Ww. W 


2 1). 


17 Sask. LL. N. 37.-—CAN. 


83i 


for damages resulting, not from the 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Gas Co. v. Liverpool Corpn. (1925), 42 98. Add. Annotation :—As to (1) Refd. Franco- 


J.T. R. 116. 


British Ship Store Co. v. Oompagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 


Part I!1.—Directness and Remoteness. 


Add. Annotations :—As to (1) Refd. Re Wall 
& Pim (1927), 137 L. T. 585; Patrick v. 
Russo-British Grain Export Co., [1927] 2 
K. B. 535. As to (2) Consd. Patrick v. Russo- 
British Grain Ixport Co., [1927] 2 K. B. 535. 
Add. Annotations :—-Consd. Sorrell v. Smith, 
[1025] A. C. 700. Refd. Black v. Admiralty 
Comrs. (1924), 93 Tl. J. K. B. 341; Rely-A- 
Bell Burglar & Fire Alarm Co. v. Hisler, 
[1926] Ch. 609. Mentd. G. W. K. v. Dunlop 
Rubber Co. (1926), 42 T. 1. BR. 376. 


Add. Annotation :—Refd. Britannia Ilygicnic 
Jiaundry Co. v. Thornycroft (1926). 135 L. T. 
Add. Annotalion :—Retfd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 622. 
Add. Annotation: Mentd. Sassoon ». Inter- 
national Banking Corpn., [1927] A. CO. 711. 
Agreement not to arrest ship—Arrest & 
disposal of ship.|-- Circumstances (see CoNn- 
rLICcT OF LAWS, No. 1135a, ante), in which :— 
ffeld: pltfs. were entitled to damages, & 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest.— ELLEKMAN 
Links, Lavo. vo. RAD (1928), 44 T. L. R. 285, 
CM. A.s revag. (1927), 44 'T. La. R. 7. 


R., [1924] 
1, R. 1211; - KR. 307; 


i, -— — ——- -— .}—Tnanaction 


econatruction of works, but from the 
opera ae thereof, os, e.g., the putting 
of water info a canal, damages are 
asscssable only for the injury done up 
to the trial. & prospective damages 
cannot be assessed, but. pltf. must seek 
further damages from time to time aa 
he suffers injury.— Lrarnrkinak Nort - 
BERN IRRIGATION Disprer Board 
TROUATIERS 01. MONSELI, £1926] 47). TR. 
O90; [IPZG]) S.C. RR. 603.—OAN. 


PART II. SECT. 8. 


971. Ascertuinment§ dificult — No 
ground for refusal to avward.}—H. passed 
amtge. bond over his farni, a condition 
being that H. would, on demand by tho 
intgeo., pass a collateral bond over his 
movable pronerty on the farm. In 
breach of this condition, H. sold & 
delivered such movables to a third 
pene -~Jield : although the damages, 

f any, were diffloult to assess, the 
mitwee. was entitled to some damages 
for a wilful invasion of his rights.— 
CaTo t. ALION (1923), 44 N. Le. Rh. 
113.—-S. AF. 


PART III. SECT. 1. 

101 v. —_—— .J—Damages 
must be limited to such as arise 
naturally from the broach of contract 
or such as might reasonably be snpposed 
to have been in the contemplation of 
the parties.—ToORONTO Hockny CLUB 
» ARRNA GARDENS, Lrp., eae © 4 
D.L. R. 384; 65 O. L. R. 509: affd., 
{1925) 4D. L. R. 6463 57 OL. R. 6103 
affa. (826) 4n. L. R. 1; (1926) 3 

e W. R. g —~CAN. 

PART III. SECT. 2, SUB-SECT. 2. 
sa. Sale of gooda—~- Refusal to take 








146a. ——- ---— As result of shock.] — Defts.’ 


149. 


dclivery——Loss of time in urging acce 
ance.|--In an action for damages 
breach of contract b 
delivery of goods :— 
tline lost in going to deft.’s residence to 


urge him to take del 


refusal to take 
eld ; 


servant had a motor. lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pitt. 
claimed damages under Fatal Accidents Act, 
1846 (c. 98), for negligence causing the death 
of his wife :—Held: pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children.—HaMBROOK v. STOKES 
BROTHERS, [1925] 1 K. B. 141; 94 L. J. 
ringer 435; 132 L. T. 707; 41 7. L. R. 125, 


Add. Annotations :—-Consd. Hambrook  v. 
Stokes (1924),41 T. L. R. 125. Mentd. Venn 
v. Tedesco, [1926] 2 K. B. 227. 


or not pltf. sustaincd physical injury 
& whether such injury was the natural 


{- 
or 
k & reasonable result of deft.’s neg noe. 


iver 
stand.— BRADLEY v. BAILEY & 
JASPERBON, [1923] 2 D. I. lt. 504; 52 

ry de R. 439. N 

sb. Contract for work d* labour— 
Work unperformed—Cost of perform- 
ance.)—Resp. gave applt. an option 
to purchase a mine. On the firet 
instalment falling due, appit. negotiated 
for an oxtension of time for payment, 
which was granted by resp. on con- 
dition that applt. should do certain 
development work not mentioned in 
the option. Applt. failed to pay, & 
subsequently relinquished possearion 
of the mine & surrendered the option 
without having done the work :—Held : 
resp. entitled to recover damages 
amounting to the cost of the work.—- 
CUNNINGHAM v. INSINGER, [1924] 2 
D. L. R. 433 M {1924) 8. C. R. 8.—CAN. 


PART III. SECT. 2, SUB-SECT. 8. 


147 i. Pain & suffering.}—In an 
action for damages for porsonal 
injurics pba from negligence :— 
Held: items which should go to mako 
up pltf.’s damages were (inicr alta) 
a& sum, not to compensate for, but to 
represent the inconvenience of his 
condition, & his pain & suffering, 

ast & future.—CosGRovE tr. CANADIAN 

ATIONAL RAILWAYS, (1923) 4 D. L. R. 
818; 3 W. W. R. 1152.— CAN. 
nites) Damen Sains tana 
m ‘ m or nervous 
shock, as & ceault of an accident a 
from n gence, cannot be recovere 
where © nervous shock produces 
pauiod berany actual puystcl injury, 

y any ac p ury. 
i impact is not it is a 


question of fact tin each case whether 


442 


—a 


e 


> acilaim for -—HoGAN »v. H., [1924] 2 DL. Rh. 
1211; 2 W. W. R. 307; 17 Sask. 

could not L. R. 37.—CAN. 
149 ii. -+ Damages 











cannot be recovored for nervous shock 
unaccompanied by any physical im- 
act.— PENMAN v. WINNIPEG ELECTRIO 

Y. Co., {1925) 1 D. L. BR. 4973 [1925] 
1 Ww. W. ht. 156.— CAN. 

149 iii. —— False statement.}— 
Deft. falsely stated that pltf.’s son had 
hanged himeelf. The report war told 
to pltf., who, believing it, suffered a 
violent shock & became ill :—Held: 
the damage was the natural & probable 
cause of deft.’s act, & pltf. had a good 
cause of action.— BIZLITSKI v. OBADISK, 
(1922) 2 W. W. R. 238; 65 D. L. R. 
627; 15 Sask. L. R. 155; affy. 61 
D. L. Tt. 494.—CAN. 


149 iv. J—A man & a 
woman to whom he was engaged were 
knocked down by a motor omnibus. 
The man was struck by the omnibus & 
received considerable physical ury. 
The womau did not appear to ve 

actually struck, & she received no 
direct physical injury, but she suffered 
severely from shock. In an action of 
damages at her instance the jud 
directed the jury that, if by the fault 
of defts. pursuer had suffered nervous 
shock through apprehension for her 
own safety, they were entitled, 
assessing dan » to include an 
aggtavation of that shock occasion 
by the fact that her companion was 
involved in the catastrophe. The jury 
that pursuer had suffered per- 
sonal injury resulting in nervous shock 
involving apprehension for her own 


safety, vated anxi for the 
sétfety Gf her companion, = awarded 
Held : in the circumsta: 


— : be nces 
the jury could not be asked to dis- 











150. 
151. 


152. 
165. 
166. 


174. 


181. 


181a. 


criminate between the amount 
shock suffered by pursucr due tv appre- 
hension for her 
amount due to anxiety for her com- 

anion.—CurrRit v. Wakpror, [1927] 


~ C, 


162 i. Loss of or injury to akT sak A 
Collision at sea-- Lose of inusica 

scripts.}-~-In an action 
against steamship owners, arising out. 
of the sinking of one of their ships, 
purener claimed £15,000 in respect of 
he loss of certain music & orchestral 
settings in manuscript used by a con: 
cert party of which she waa manager. 
She averred that the lost manuscripts 
were the solo copies of the compositions 
In question, & that she had the sole 
right to 
mechanic 
copyright thereof. 
cost 
she averr 
party, they had acquired a reputation 


had 


Add. Annotation :—Consd. Hambrook 
Stokes (1924), 41 T. L. R. 125. 

Add. Annotations :—Apprvd. Hambrook v. 
Stokes (1924), 41 T. L.R.125. Mentd. Venn 
v. Tedesco, [1926] 2 K. B. 227. 

Add. Annotation :—Consd. Hambrook vv. 
Add. Annotation :-—Refd. Leeds Industrial 
Co-op. Soc. v. Slack, [1924] A. C. 851. 

Add. Annotations :-—Refd. Leeds Industrial 
Co-o e Soc. Vv. Slack, [1924] A. OC. 851, Mentd. 
Light v. West, [1926] 2 K. B. 238. 

Add. Annotation :—Refd. Patrick v. Russo- 
British Grain Export Co., [1927] 2 K. B. 535. 


Add. Annotation :—Refd. Marbé v. George 
Edwardes (Daly's Theatre) (1927), 06 LL. J. 
K. B. 980. 


Vv. 


-|—Pltf., an actress, was engaged 
by defts. to play in a play for the period of 
rehearsal & for the run of the play, & there 
was a collatcral agreement that defts. would 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, but they 
paid her the whole of her salary down to the 
end of the run of the play. In an action for 
breach of contract the jury awarded to plitf., 
over & above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part.: -Held: 
as there was an express agrcement to advertise 
pitf. this necessarily implied an obligation to 
give plitf. an opportunity of acting. & plitf. 








of 


——-_ 


own satety & the njury. 


815; 3 W. 
538.-—-SCOT. 


manu- 


of damages where 


collision, 


car & 


ublirh, perform, or issuoc tract. 
at reproductions, & to obtain a 
The compositions 
ursucr about £2,000, but 


that, through her concert 


182. 
193. 


194. 


212. 


214. 


215. 


for loss of carning power by reason of 
hysical injury & any incidental mental 

OB8GROVE v. 

NATIONAL RAILWAYS, [1923] 4 D.L. h. 

W. HR. 1152.—CAN. 


sf. Loss of time—AInjury in motor- 
car collision. -—1n an action for damages 
for injuries arising out of a motor 
it was found that 
the acoident was caused by plitf.’s 
negligence :—- Field: damages should be 
given deft.. for loss of time, repairs to the 
custR.—- TIEMAN ¥. 
{1923} 1 D. L. R. 1189.--CAN. 


PART Ill. SECT. 3, SUB-SECT. 2. 


ak. Depreciation in price- - Machinery 
components purchased by vermdlor to jer- 
Held: the vendor was 
not entitled, as damages for breach 
of contract to purchase an aminonia 
fas ColInpressing outiit, to a sim for 
loss through decrease in price of the 
parts purchuscd for the purpoxe of the 


Vol. XVI.— Damages. Cases 150—216. 


was entitled, in addition to her salary already 
paid, to the damages awarded by the Jury 
for loss of reputation.—MARBE v. GEORGE 
EPWARDES (DALY’s TOHATRE), Trp. (1927), 
VOL. J. K. B. 9803; 43 T. 1. R. 800, C. A. 


Add. Annotation :-—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
3. 
Add. Annotations :—-Refd. Tall »v. Pim (1927), 
137 L. T. 585; Patrick v. Russo-British Grain 
Export Co., [1927] 2 K. B. 535. 
Add. Annotations :—Refd. Hall v. Pim (1927), 
137 L. T. 585. Mentd. Verelst’s Adiminis- 
ae v. Motor Union Insce., [1925] 2 K. B. 
137. 
Add. Annotation :—Mentd. Stoney v. East- 
bourne Rh. DD. C. & Devonshire (1925), 90 
he Ds TSS. 
Ada, Annotations :—Folld. Bennett v. Krecger 
(1925), 41 T. L. R. 609. Apld. Slavonski v. 
La Pelleterie de Roubaix Soc. Anon. (1927), 
137 L. T. 645. Refd. Britannia ITygienic 
Laundry Co. v. Thornycroft (1926), 135 1. T. 
83; Re Hall & Pim (1927), 187 L. T. 585; 
Kasler & Cohen v. Slavoushi (1927), 96 
}. J. K. B. 850; Patrick v. Russo-British 
Grain Export Co., [1927] 2 K. 13. 535. 
Add. Annolations :—- Folid. Bennett v. Kreeger 
(1925), 41 T. Iu. R. 609. Consd. Britannia 
Hygienic Laundry Co. v. Thornycroft (1926), 
1385 L. JT. 88. Refd. Kasler & Cohen vv. 
Slavoushi (1927), 96 L. J. IN. 2. 850. 


PART III. SECT. 8, SUB-SECT. 3. 

194 i. Loss of profit, |-- WwW. 
entered into a contract to supp 
paper co. with pulpwood. He had 
previously made a contract with M., 
who agreed to deliver certam = pulp- 
wood at a jJower price & who was 
informed of the (iret-mentioned con- 
tract. though not of all its terns. At 
the end of the season M. was short of 
the quantity he agreed to deliver: - 
Held: W. was entitled to recover 
dumagyes frou M. for non-performance 
of lin contract, & the meapure of those 
damages was the profi) W. would 
baye mado under his contract with 
the paper co- MOoNnbpok wv. WILLE'’TS, 
[1923] 2D... 961; (1923) 8.C. RR. 
443; 2W.W. R486. CAN. 


PART III. SECT. 4, SUB-SECT. 1. 

p (p. 107) 4.-~ -----—-.}- In an action 
for dumages for breach of contract. by 
refusal to take delivery of goods :- 
Held: a claim for expenses incurred 


et eee 


JANADIAN 


CKENZII, 


among the public which had greatly 
enhanced their value, & she further 
averred that she would have made 
substantial profits from the lost music 
in respect of copyright royaltics, 
ublication & sale, & disposal of per- 
orming & mnicchanical rights, apart 
from the use of it by her concert party : 
—Held: (1) pursuer’s averments as to 
loss of contingent profits from copy- 
right royalties, publication & sale, & 
gisppeed of performing & mechanical] 
righte, were irrelevant ; (2) the measure 
of her damages in respect of the loat 
music was the cost of ite replacement 
as nearly as might be, ascertained either 
by the market price of actual replace- 
ment, or by consideration of the com- 
mission which would have to he paid 
to composers of music of the class to 
which the lost conipositions belonged. 
—REAVIS v. CLaN LINE STEAMERS, 
Lrp., {1926} 8. C. 215.—8COT. 

sd. Losa of earning Physical 

aotion 


or mental.}—In an for damages 
for persona) uries arising from 
-—~—Held : items which 


ahould go to make up pitf.’s damages 
were (inter alia) a gum to compensate 


contract, this not being aloss ‘ directly 
& naturelly resulting in the ordinary 
course of events from the buyer's 
breach of contract,” as there was 
nothing in the negotiations for the 
contract to give the purchiéser to 
understand that the vendor would 
have to go into the market & buy the 
various parts to make up the plant.—- 
GENERAL SupepLy Co. OF CANADA Ut. 
O’NEILL MORNIN MACHINERY Co., 
(1923] 2 W. W. R. 928.-—CAN. 

sl. Loss of custom— Dcfective goods 
Bold but replaced.}— Certain goods 
supplied under contract not complying 
w the warranted description :— 
Held: it could not reasonably be 
Kupposed to have been in the con- 
templation of the parties, at the time 
they made the contract, that pltfs. 
were to compensate defts. for such loss 
of business as defts. might incur by 
the withdrawal of the customers 
on account of a few of the articles 
resold being defective, such articles 
being replaced when compleint was 
matie.— HAMILTON GE:R & MACHINE 
Co. v. Lewis BrotTurnrs, [1924] 3 
D.L. R. 367; 540. L. R. 585.—-CAN. 
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in going to deft.’s residence to urge 
bin to take delivery could not stand,—- 
& JASPERSON, 


BRADLEY wv. BALE ~ 
52 O. ju. KR. 


19238) 2D. L. RR. 504; 
439.— CAN. 

k (p. 108) i. Medual 
attendance.}—~I1n an action for damages 
for personal injuries arising from 
negligence :—Held: the ttemns which 
should go to make up pitf.’s damages 
were (inter ala) medical & hospital 
bills. CosGcRove vw. CANADIAN 
NATIONAL RAILWAYS, [1923] 4 D. L. lt. 
818: 3W.W..1152. CAN. 

k (p. nue} il. On 
wife. }-—S. & his wife bruught an action 
against deft. for damages for personal 
injurics. Deft. was found guilty of 
negligence, but the action by 8. was 
dismissed on account of contributory 
negligence. The ct. awarded damages 
to the wife ugainst deft. It was 
suught to give inevidence the wife’s 
medical & hospital bills :-—Zeid@: the 
bills had been contracted by the wife 
fully “alenes"seSene “vy, “Woows 

a y one.—ScoB : . 
WARD, [1924] 1 W. W. R. 1040.—CAN. 


—— oe ~- ~ 


ee 


ee ete ee —-s oe 


Cases 215a—288. ENGLISH AND EMPIRE Dicesr SUPPLEMENT. 


215a. —_- ———_ ——-.]—Pltfs. bought a coat 
with fur collar attached, for re-sale, from 
deft. & sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the customer contracted a skin 
disease & brought an action against pltfs., 
claiming damages. Pltfs. informed deft. 
thereof & requested him to undertake the 
defence of the action. Deft. denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfs. defended the action & a jury awarded 
the customer damages for her suffering, & 


contractual steps from each of the immediate 
parties to each of the contracts along the 
line; pltfs.? damages should include (1) the 
dainages recovered by the ultimate purchaser, 
(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, & 
(3) the costs of the intermediate actions, in 
so far as they were reasonably incurred.— 
KasuiER & COHEN v. SLAVOUSKI (1927), 96 
L. J. K. B. 850; 137 L. T. 641; subsequent 
proceedings, sub nom. SLAVONSEI v. LA 
PELLETERIE DE ROUBAIX SOCIETE ANONYME 
(1927), 137 L. T. 645. 


Itfs. had to pay the costs of the action:— 235a, —— Costs awarded in previous proceedings, 


eld: pltfs. were entitled to recover from 
deft. the damages so awarded, together with 
the customer’s taxed costs of the action & 
their own costs of defending the action as 
between solr. & client.—BENNETT (SIDNEY) 
Lrp. v. KRErGER (1925), 41 T. L. BR. 609. 


217, Add. Annotation :—Refd. Sheppy Glue & 
Chemical Works v. Medway River Con- 
servators (1926), 24 L. G. R. 457. 


220. Add. Annotation :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 


228. Add. Annotation :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 


224. Add. Annotation :—Generally, Mentd. Stoncy 
v. Eastbourne R. C., [1927] 1 Ch. 367. 


2278. Several sub-sales.|—Defts. sold skins 
pltfs., who resold to a sub-vendec. That 
sub-vendee sold to a second sub-vendee, 
who sold one of the skins, which had been 
made into the collar of a fur coat, to a third 
sub-vendee. The third sub-vendee sold to 
& woman who wore the coat & developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular purpose 
for which the goods were required by the 2937. 
purchaser, & there was an implied warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser brought 
an action for breach of contract against her 
supplier, the third sub-vendee. The third 
cabocendea defended the action, & in so 
doing acted reasonably; but in the result 
the ultimate purchaser recovered damages & 
costs against him. The third sub-vendcec, 265. 
who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by the second sub-vendee, & 268. 
alter some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub-vendee then claimed against the first 
sub-vendee, who after some dispute incurring 979 
further costs, also paid. The first sub-vendec 
claimed against pltfs.. who, after taking 
advice, occasioning further costs, paid. 282 
Pitfs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the costs of the inter- 284. 
mediate actions :—Held: pltfs. were entitled 
to recover the damages which might reason- 288. 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract ; the parties must have contemplated 
that damages would be claimed, if there were 
a breach of contract of the kind that had 
occurred, by parties separated by several 
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but not recovered.|—Pltis. sought to recover 
from defts., as special damage, the costs 
which they themselves had incurred in 
revious litigation in which they were defts. 
Itfs. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
carried out & the lorry was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pltf. in the previous 
litigation, who brought an action in the 
county ct. to recover damages against present 
pitfs. He won the action at the hearing, but 
the decision was reversed on appeal. He was 
a man of straw & unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract & 
negligence, & a common jury found in pltfs.’ 
favour. After argument as to the right of 
pltfs. to recover as special damage against 
defts., on account of their breach of contract 
& negligence, the costs of all previous 
litigation :—Held: such damage was not 
too remote.—LBRITANNIA HYGIENIC LAUNDRY 
Co. v. THORNYCROFT & Co. (1925), 94 L. J. 
K. 3. 858; 41 T. L. R. 6673 on appeal, 96 
I. J. K. B. 287; 135 L. T. 88; 42 T. L. R. 
19. 
Add. Annolations :—Consd. Harnett v. Bond; 
[1924} 2 K. B. 517. Refd. Hambrook v. 
Stokes (1924), 41 I’. L. R. 125; Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461; Britannia 
Wygienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83; Singleton Abbey (Owners) v. 
Paludina (Owners), The Paludina (1926), 95 
I. J. P. 1385, 
Add. Annotation: Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
$3. 
Add. Annotations :—Refd. Sutcliffe v. Chents 
Investment Co., [1924] 2 K. B. 746. Mentd. 
Hlarnett v. Fisher (1926), 135 L. T. 724; De 
Freville v. Dill (1927), 446 T. Ta R. 702. 


. Add. Annotations :—Refd. Noble v. Harrison, 


[1926] 2 K. B. 3382; Smith v. G. W. Ry. 
(1926), 185 L. T. 112. 


. Add. Annotations :—As to (1) Distd. Martin 


v. Stanborough (1924), 41 T. lL. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 
Add. Annotation :—Refd. Oldham wv. Sheffield 
Corpn. (1927), 186 L. T. 681. 

Add. Annotations :—Consd. The St. Nicolai 
(1925), 183 L. T. 640. Apld. The Mostyn, 
{1927} P. 25. Refd. British - American 
Tobacco Co. v. Jones (1925), 134 L. T. 405; 
Witham Outfall Board v. Boston Corpn. 
(1926), 1386 L. T. 756. Mentd. Abrahams v. 
MacFisheries, [1925] 2 K. B. 18. 


290. 
298. 


301. 


341. 


388. 
393. 


Vol. XVII.-—Damages. Cases 290—412a, 


Part IV.—Aggravation and Mitigation. 


Add. Annotation :—Refd. Martin v. 
[1925] A. C. 359. 


Stout, | 343. 


Add. Annotations :—Mentd. Northwood r. 
L. C. CG. (1927), 187 L. T. 49: Roberts v. 
Anglo-Saxon Insce. Assocn. (1927), 96 L. I. 


Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1K. B. 536. Kx. B. 590. 
Add. Annotation :—Refd. Cohen v. Sellar, 347. 


[1926] 1 K. B. 536. 


Add. Annotations :—Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 131 L. TT. 652; 
Martin »y. Stout. [1925] A. ©. 359; Never- 
Stop Ry. (Wembley) v. British Empire Ex- 
hibition (1924) Incorporated, [1926] Ch. 877. 
Mentd. Berners v. Fleming, [1925] Ch. 264. 


352. 
356. 


377. 


Part V.—Measure 


Add. Annotation :—Mentd. Le 
anyon v. Lanyon, [1927] 2 Ch. 2614. 
For the cross-reference following this case, 
** As to interest under Civil Procedure Act, 
18338 (c. 42), s. 28, & damages in lieu of such 
interest.|}—Sce Monty & Monty LENDING,” 
read ‘*‘ As to interest under Civil Procedure 
Act, 1833 (c. 42), 5s. 28, & damages in lieu 
of such interest, sce MoNry & MOoNKyY- 
LENDING.”’ 


anyon, 


408a. Option to purchase—Profit on resale lost by 


PART IV. SECT. 2, SUB-SECT. 1.—B. 


841 x. 
SKATE Co., Lrp. v. MONARCH BRASS 


improper withdrawal.|] — Pitf., having an 
option from deft. to purchase a freehold 
house for £4,000, agreed to sell the property 
to S. for £4,500, & then wrote accepting 
deft.’s offer to sell the house. In the mean- 
time deft. had sold the property to L. for 
£4,000 :—Held : as specific performance of the 


expected pourcer 5 
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Add. Annotation :—Mentd. Black v. 
miralty Comrs., [1924] 1 K. B. 661. 
Add. Annotation :—Refd. Martin v. Stout, 
[1925] A. C. 359. 

Add. Annotation :—Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 181 L. T. 652. 

Add. Annotation :— Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 


Ad 


of Damages. 


contract was impossible by reason of deft.’s 
own act, pltf. was entitled to recover from 
deft. as damages £500, the difference between 
the price at which the property was offered to 
pltf. & that at which pltf. contracted to sell 
it.—GoFFIn v. LTOULDER (1920), 90 L. J. Ch. 
488: 124 L. T. 145. 


412a. Continuation of contract depending on third 


& an nilowanee m 
reduction of damages should be made 
for the release from the care, trouble & 


party. |--Defts. agreed in writing to purchase 
from plifs. all the stores that they required 
in the United Kingdom for their vessels, 
_--/s.’ profits on the net price invoiced by the 
manufacturers to pltfs. to be discussed every 
six months, & the agreement was to remain 
in force as long as another agreement between 
a third co. & defts. continued. This other 
agreement had been previously made on the 
same day, but. it was not signed till the follow- 


& CO. t CRONKHITE (1922), 60 N. 1. dt 
Juo6—- CAN. 
380 xn. - — .J - Tn an action for 


MANUIACTURING Co., LYp., [1925] 2 
D.L. R. 387; 56 O. I. . 362.—CAN. 


352i. Sale of goods—efusal to 
accept.}—Unless a purcbascr has by 
the contract of sale a right to repudiate, 
he cannot repudiate the psule. If he 
does 40, the vendor may sue the pur- 
chaser for the price, or re-sell the 
article ; & if by such sale he incurs 
a loss, then the purchascr must make 
it good. But the vendor must take 
into consideration such payments as 
the purchaser may have made on 
account.—FOSTER 1. HEINTZMAN & 
Co., {1923} 4 D. L. ht. 166.~-CAN. 


352 ii. -} — BRADLEY *. 
Baitry & JASPERSON, [1923] 2D. L. Tt. 
504; 52 0. L. It. 439.—CAN. 





Rem 





354 i. Anticipatory  breach.j— 
Where there had been a breach Noe 
contract by defts.:--Held:  pltfs. 


were entitled to nominal damages only, 
as when plitfs. found that defts. would 
not carry out the contract, they should 
have gone into the market & done the 
best they could with ao similar con- 
tract.—CAMPBELL v. MAHLER (1919), 
43 0. L. R. 395; 14 O. W. N. 348; 
affd. 15 oO. Ww. N, 339.—CAN. 

sm. ~——- Trouble & risk attending 
performance of contract.}—In allowing 
damages for wrongful repudiation of u 
contract to accept delivery of poles not 
yet cut :—Held : there should be taken 
into consideration the risks of dis- 
appointment & difficulty in cutting 
& delivery that might arise from un- 


msk attending a full execution of the 
comntract.— CONNORS — v. McG GOR, 
[1924] 2 DL. R. 86; 2 W. Ww. i. 
201; 20 Alta. L. R. 259.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 


m i, —— Continuing contract with 
doctor. }J-- Where a person has a contract 
with a doctor whereunder he 18 entitled 
to the doctor’s services when they are 
required as a result of discase, accident 
or other causes, he cannot, m an action 
for damages for personal myurics, 
1ecover a8 damages the amount which 
such services would have cost had he 
not entered inte such contract. 
TAYLOR v TURNER, [1925] 3 D. T.. 7. 
oTh; {1925] 2 W.W. i. 490.- CAN. 


PART IV. SECT. 3. 


qi. — - Conversion —Onus of proof.) 
—-Where it was found that there was 
no authority in deft. bank to sell 
shares pledged as collateral security 
without judicial process :—Held: as 
to damages, the burden was on the 
hank to show it got full value for 
the shares.—GLORGESON v. DOMINION 
Bank, [1924] 3 D. L. R. 607; 2 W. 
W. FR. 931.—CAN. 


PART V. SECT. 1, SUB-SECT. 1. 


380 xi. «-F-In an action for 
damages for breach of contract, the 
measure of damage is the estimated 
loss directly & naturally resulting 
from the breach thereof.—-HATFIELD 
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damages for non-acceptunce of woods, 
the measure of damages is the esti- 
mated loss directly & naturally re- 
sulting in the ordinary course of events 
from the buyer’s breach of contract.-~— 
Reconp Founnory & Maciini Co, v. 
GARBON, 19231 2 DY. L. BR. 1423 50 
N. B. RR. 110. CAN. 

380 xni. — —- Goods manufactured or 
partly manujacturcd.) In respect of 
goods manufactured or partly manu- 
factured & ready or partly ready for 
delivery, before defts. repudiated their 
contract :—7lcld so pltfsp. were entitled 
to recover, us damages for breach of 
contract, u sum equal to the contract 
price of the fimphed or partly finished 
goods, less their value at the time of 
or within a reasonable time of the 
breach.— HaMILION GEAR & MACHINE 
Co. v. Lewis Brorurrs, [1921] 3 
bD.L. 367; 54 O. L. IR. 585.— CAN. 

sn. Consignment of wheat for sal— 
Failure to aell.) -Where pram is con- 
signed for sale & the cousyznee is m- 
structed to nell 16 as sbvon aps it is un- 
loaded, if the price be then a certain 
figure or better, but he negleets to 
carry out such instructions, the con- 
bignor 3s entitled in damages to theo 
difference between the price at the 
time of unloading & the lower price on 
the day when he learns that the grain 
has not been sold, even though he does 
not linmediatcly notify tie consignee 
that his instructions havo not been 
carried out.——-PARADIS ». FEDERAL 
GRAIN Co., LTp., (1925] 2 Ww. Ww. Rn. 
164.—CAN. 


Cases 412a—592a. ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
After observing the agreement with 
pltfs. for five months defts. repudiated it :—- 
Held: as the continuation of the agreement 
between pltfis. & defts. for mure than six 
inonths depended on the volition of a third 
party, & as the agreement contained nothing 
to prevent defts. from buying their stores 
outside the United Kingdom, pltfs. were 
entitled only to damages in respect of a 


made. 


Part VIl—Liquidated 





period of one month.—FRANCO-BRITISsH SHIP 
STORE Co., LTD. v. COMPAGNIE DES CHAR- 
GEURS FRANCAISE (1926), 42 T. L. R. 735. 


413. Add. Annotation :—Mentd. Hardie & Lane v. 
Chilton (1927), 96 L. J. K. B. 1040. 


418. Add. Annotation :—As to (2) Refd. Martin v. 
Benson, [1927] 1 K. B. 771. 


420. Add. Annotation :—Mentd. Sorrell v. Smith, 
[1925] A. O. 700. 


Damages or Penalty. 


426. Add. Annotation :—Generally, Mentd. Palm- 


424, Add. Annotation :— Generally, Refd. Admiralty 

Comrs. v. S.S. Chekiang, [1926] A. C. 637. olive Co. (of Iingland) v. Freedman (1927), 
T. L. HR. 86. 
Part VIl.—-Pleading, Proof and Assessment. 

561. Add. Annotation: - Mentd. Agricultural Burrell (1851), 10 C. B. 821; Dolaney v. Fox (1856), 
Wholesale Soc. 7, Biddulph & District 4,9, Bpalten’v. Biower 859) P Le Pe 9) Accidental 
Agricultural Soc., [1925] Ch. 769. Death peek v. Mackenzie (1861), 5 L. T. 20 ; Blades ¥. 

, I . > B. N.S. : Telford v. A 

574a. Contingent damages.|—When a = SUSF*11809  Goddall » ‘Maitiand (1881), 17 Ch. D. 174; 





verdict is found fur deft. upon an issue which 
bars the action, the jury cannot assess con- 
tingent damages for pltf., without the assent 
JiARLAND 
Man. & G. 644; 1 Scott. N. R. 474; 2 Jur. 


of deft.—-N«wTron vv. 


350; 1838 1h. R. 490. 


Annotahons * ~Mentd. Harvey v. Biidges (1845), 8 Dow. & I. 
Wright v. Burroughes (18456), 3 C. 23. 685; 


55; 

PART V. SECT. 1, SUB-SECT. 2. 

414 1hi. Reved. on other grounds, 
Q.R.1d KB. 113 (1907 A. CO. 404. 


PART VI. SECT. 1, SUB-SECT. 2. 


424 vii. - - J}--A rate of damages 
provided for jin a contract: between a 
co-operative co. & a grower of fruits & 
vegetables, under which the latter 


agivod to deliver all bik products to 
the co. to be marketod by 1t, for the 
breach thereof. -—/Zeld ss) to be liqua- 
dated damages & not wo penalty. 
ASSOCTATRD GROWERS OF BRIIIei 
COLUMBIA, LA. vt. BaRidisn COLUMBIA 
Fruit LAND, Liv., i925) 1 D. Le. A. 
S715 [1925) 1 W. W. RR. 0055 3) 
B.C. R. 533.- -CAN, 


424 viii. ---.J—A contract betweeor 
tfs. & doft. provided that should deft. 
ul to deliver to pltf*. all the wheat 
covered by the contract, he would pay 
to pitts. as Hquidated damages 26 conts 
per bushel for all wheat which he 
should have fualled to delivor : -- //eld : 
the 25 cents per bushel was not a 
ponalty but iquidated damages.— 
SASKATCHEWAN CO-OPERATIVE Wihar 
PrRopucKHs, Lrp. tt, GUROWSKT (Sask. ) 
(1926) 3 D. LR. 910; [1926] 3 
Ww. W. RR. 604.— OAN, 


PART VI. SECT. 1, SUB-SECT. 3. 


442 i. ——— Onus af dispraof.]} 
—If the sun) mentioned in a bond is 
expressed to be a penalty, the onus of 





sho that it was intended as liqui- 
dated damages is on tho person agsert- 
ing it.—Rh. (A. -G. OF CANADA) v. 


LONDON GUARANTER & ACOLDENT Co., 
Lrp., [1920] 2 W. W. R. 33.—CAN. 


448 iii. —— -]J~Where a sum 
is stipulated to be paid as liquidated 
damages, & is payable, not on the 





(1840), 1 


Davir rv. 


happening of a single event, but of 
one or moro of a number of events, 
somo Of which nught result mn incon- 
siderable dumage, the ct. may decline 
to construe the words ‘ lquidated 
dumages ’’ according to their ordinary 
meaning & may treat such a sum as a 
penalty. — SHATILLA vv. BLINSTEIN, 
11923] 3 D.L. R. 1085; 16 Sask. L. RR. 
454; (1923) 1 W. W. R. 1474.—CAN. 


453 iv. ——- j)—-Held: having 
regurd to the language jin a clause of a 
contract of service, fixing a sum as 
liquidated damages for violation by 
deft. of any or all of the provisions of 
the contract. the sum fixed was not 
in the nature of a penalty.—Domr1- 
NION ARI Co., LYD. v. MURPHY (1923), 
54M. L. R. 332.— CAN, 





PART VI. SECT. 1, SUB-SECT. 5. 


-)—~ The sum 
tacntioned in a bond given under 
Cunada Grain Act by one licensed to 
operate a country clevator :—Held: 
to be au penalty & only recoverablo to 
the extent of the actual loss shown, 
there being no evidence to show it 
was intended as liquidated damages, 
& beoause the conditions of the bond 
consisted in the performauce of mauy 
acts, sonie of which might bo of great 
& others of trifling importance.—R. 
(A.-G. OF CANADA) v. LONDON GUA- 
RANTER & ACCIDENT Co., Lrp., (1920) 
2 W. W. R. 83-——CAN. 


PART VI. SECT. 1, SUB-SECT. 6. 


pi.——— Agreement for share of profils 
ly se Ee Paes oie up 
er t damages. ENNEDY 2. 
HarkRis (1912), 28 O. W. R. 1793 
4 Oo. W. N. 183 ; 7 D. L, R. 291.— 
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Edridge v. Hawker (1881), 50 L. J. 
Flawkes (1881), 18 Ch. ID. 199; 
60 L. J. Q. 1. 464; Hemmings v. Stoke Poges Golf Club, 


[1920] 1 K. BB. 720. 


576. Aftcr this case add ‘‘ 
causes.| —See LIUSBAND & W1FE, No. 4677a.”" 


592a. — - .| -Where a 


Ch. 577; KEdwick rv. 
Jones v. Foley (1891), 


In matrimonial 





jury has improperly 


PART VI. SECT. 1, SUB-SECT. 7. 

529 iii. .]—Pitf. gave deft. 
the exclusive agency for six months 
for the sale of certain land. Deft. 
covenanted that if he failed to effect a 
sale of 1,000 acres in the first six 
months he would pay as liquidated 
damages an amount equal to §2 per 
acre for each acre of the 1,000 acres 
unsold. Deft. failed to cflect a sale: 
—Hrld: not a penalty, but liquidated 
damages arising on proof of failure to 
rnake the sales. without having to show 
actual loss.—-NORTHERN TRousTAa Co. 
v. RASMUSSEN, [1924) 2 W. W. R. 
1015.— CAN. 


PART VII. SECT. 1. 

549 xv. ] -—-To recover 
special damages, a pltf. must expressly 
lata thei in his pleadings & provo 
them strictly at the trial.—CaARROLL 
tv. BAER, [1924] 2 D. L. T. 452; 1 
W. W. BR. 1249; 18 Sask. L. R. 292. 
—C 














549 wei. S. P. Borr v. OsHawa 
CORPN., WILKINSON t. OSHAWA CORPN., 
11926) 4D. L. R. 1138; 09 OJ. LL. R. 
520.—CAN. 

PART VII. SECT. 2. 
569 rae eerar det Hs bigs of moe 
6.}—On a : for damages for 
sibes Rn eee ae cannot eietn 
peci amages for nD where 
he fails to show that he has either 
aid or is under any legal obligation 
to pay for the nursing done; the fact 
that he intends to pay a sum to his 
nurse is not sufficient.—CARROLL uw. 
B: 1924) 3D. L. R. 452: 1 
Ww. Ww. . 1249; 18 Sask. L. R. 292. 
—CAN. 

wea Fa eerie v. CaS 
DIAN TIMBER 8, LTD. ; 

35 B.C. R. 461.—OAN. 


* 


594. 
598. 


601. 
602. 
604. 


611. 
612. 


612a. 


PART VII. SECT. 3, SUB-SECT. 3.—B. 


awarded an annuity by way of damages 
instead of a lump sum the judge should 
redirect the jury; he has no power to enter 
judgment for the capitalised amount of the 
annuit y.— FOURNIER v. CANADIAN NATIONAL 
Ry. ©o., [1927] A. C. 167; 95 T. J. P.O. 
177; 135 L. T. 609; 42 T. L. R. 629, P. C. 
Add. Annotation :—Refd. Martin v. Stout, 
[1925] A. C. 359. 

Annotation :-~For ‘ Refd. S.S. Celia v. S.S. 
Volturno, [1921] 2 A. C. 544,”’ read ‘“‘ Expld. 
i Celia v. S.S. Volturno, [1921] 2 A. C. 
5 ue 

Add. Annotation :—N.F. Peyrae v. Wilkinson, 
[1924] 2 K. B. 166. 


Add, Annotation :—Refd. Ellis’ 
Dixon-Johnson, [1924] 2 Ch. 451. 


Add. Annotations :—Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. Mentd. 
Richardson v. Richardson, [1927] P. 228. 
Add, Annotation :—Folld. Peyrae v. Wilkin- 
son, [1924] 2 K. B. 166. 


For the existing paragraph in original volume 
substitute the following paragrap| 

-}—In an action in this country 
for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exchange prevailing 
at the date when the debt became due & pay- 
able, & not at the rate of exchange prevailing 
at the date of judgment. — PEYRAR v. 
WILKINSON, [1924] 2 K. LB. 166; 9831.5. K.B. 
121; 130 L. T. 511. 


-|—Between 1908 & 1909 plitfs., 
Russian subjects, effected with defts., an 
American insurance co. then having a branch 
in Russia, insurances in the form of four 
endowment life policies & paid the premiunis 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable :— /feld: judgement should 
be entered for plitfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 


Trustee v. 








6138. 


614. 


615 


618. 


625. 
626. 


638. 
648. 


737. 
753. 


830. 


Vol. XVII.—Damages. Cases 592a—830. 


the date when those amounts became due.— 
BukERGER v. NEwW York LIFE ASSURANCE 
Co. (1927), 96 L. J. K. B. 930; 137 L. T. 
431; 43 T. L. R. 601, C. A. 

Citations :—Add ‘'15 Asp. M. Tu. C. 570.’ 
Delete ‘ revsg. 8. C. sub nom. Dreyvrus & 
Co. v. ATLANTIC Sutprina & 'TRADING Co. 
(1921), 37 T. L. RR. 417, C. A.” 

Annotations :— Delete ‘*‘ Mentd. Czarnikow 
». Roth, Schmidt (1922), 92 L. J. K. B. 81; 
Ford v. Compagnie Furness (France), [1922] 
2 WK. B. 797; Pinnock v. Lewis & Peat, 
[1923] 1 K. B. 690.” 

Add. Annotation :—Consd. Anderson v. Equit- 
able Life Assca. Soc. of United States (19286), 
134 LL. T. 557. 


After this case add “ See, also, INSURANCE, 
Vol. XXTX., p. 38V, No. 3101.” 


Add. Citations :—93 L. J. Ch. 
lL. J’. 109. 

Add. Annotations ;: —As to (1) Consd. Anderson 
v. Nquitable Life Assce. Soc. of United States 
(1926), 184 In. T. 557: Buerger v. New York 
Life Assee. (1927), 96 LL. J. KK. B. 980.0 Gene- 
rally, Refd. Ellis’ Trustee ve. Dixon-Johnson, 
11024] 2 Ch. 151. 

Add. Annotation: Generally, Mentd. Uardie 
& Lane v. Chilton (1927), 96 bL. J. IW. B. 10nd. 
Add. Annotations: Refd. The Koursk, [1924] 
P.140; Pine v. Richardson, | 927] LK. OB. 
118. 

Add. Annotation :—Consd. The Koursk, [1924] 
P. 140. 

Add. Annotation ;: —Consd. Wing Lee v. Lew, 
(1925) A. ©. S19. 

Add. Annotation - ~- Mentd. 
Barton, [1927] 2 Ch. 0. 
Add. Annotation : Mentd. Ilearn v. Southern 
Ry. (1925), 41 T. 1. BR. 805. 

After this case add ‘ See, also, JUR Mss, Vol. 
XXX., pp. 245, 246.” 


130 


263 3 


Williams Yr. 


Wiong or taiscartiage Of justice had 


598 i. Amount ducin forrigneurrency ! 


—Date of judgment sued on.} - Where 
deft. in a suit in Bombay contended 
that the rate of oxchange should be 
that on tho day on which the ct. 
prenountee judgment :—Held : the rate 

be taken was that prevailing on the 
day judgment was given in the High 
Ct. in Kngland, which gwavo pitf. the 
cause of action for the suit in Bombay. 
—MibDHAVJI VIsRAM v. RAMNIKLAL 
be ae ge I L. R. 47 Bom. 


si. j—Neld: the rate for 
conversion of dividends payable in 
foreign currency was the rate ruling 
on the date when each dividend became 
due.—BLUCHER vr. THE CUSTODIAN, 
[1926] Exch, C. R. 77.—CAN. 

608 iti. ---In cases of 
breach of contract, the date on which 
the rate of exchange is to be taken for 
the purpose of converting one set of 
currency into another is the date on 
which under the agreoment the mone 
was to bo paid & on which a breac 
occurred by its not being paid.— 
SHAKOOL & Co. v. FINLAY FLEMING 
&. 0. (1923), I. L. R. 1 Ran. 339.— 














PART VII. SECT. 3, SUB-SECT. 6. 
st. When assessment must be 

master.}— HENNIGAR f. HE&NNIGAR 

(N B.), [1926] 1 D. L. R. 891.—OAN, 


; PART VI. SECT. 4, SUB-SECT. 3.- 


B, (a). 


680va.——-- .Jo Meld: although 
the damages were excessive, the ct 
would not interfere upon that account 

Mc MONAGIE oO. ORTON (E888), 0 
Muh, Is. Rk, 193. CAN. 


689 i. ——-~ Misconduct of jury.) - 
Where an assessinent of damages 1s 
not thought to be unconscionable but 
ouly execcssive, it ought ta be set amde 
if the jury took into account prome- 
thing which they ought not to have 
taken anto account & failed to take 
into account something which they 
ought to have taken into account.— 
COBQROVE v. CANADIAN NATIONAL 
RAILWAYH, (1923] 4 D. Tu. Ke 818° 
{1923] 3 W. W. Rh. 1152.--CAN. 


692 vijia. —-— — —- —-.}-—Whoere 
the damages were excessive > -//dld: 
there should be a new trial, unless 
pltf. consented to rednev his verdict.— 
(LARKH wv Murray (1877), J'emp. 
Wood, 127.—CAN, 

692 xviii. ---— ——.J-—JIn an 
action for damages for breach of con- 
tract, the jury awarded pltf. £30 for 
gpecial damages, including law costa, 
£250 for Joss of profits, & £20 for 
goneral damages. Deft. moved for a 
new trial upon the ground that the 
award of anythiug more than a merely 
nominal sum as general damages was 
exceasive :—Veld > as no substantial 
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been occasioned, & new tral ought not 
to be orderedy but the gudgment should 
Ktaund, subject to plif consenting to 
fhe cliammation of the amount awarded 


ay general damages SIPWaRr 
11925; N. A da Re 400. 
N.Z. 
734 ix. - —---—] Ian action to 


rocovcr an amount duc under a contract 
for purchase of an hotel, deft. set up a 
breach of Warranty, but at the (rial a 
plew of inisrepresyentation was sub- 
atituted. The jury wore directed that 
the proper meastie o1 damages rocover- 
able by deft. would bo that applienblo 
in an action ona breach of wartantyv — - 
Aleld: there should bo # new tran, for 
the purpose of assessing damages upon 
the basis of the diflerence bet ween the 
tnarkot price at the date of the contract 
& the vontract price. HARDMAN | 0. 
McLeop (1926), 26 S. R. N.S ‘ 
578; 43 N.S. W. W.N. 194 AUS. 


PART VII. SECT. 4, SUB-SECT. 3.— 
B. (c). 


748 i, Alistukhe— Acting upon wrong 
principle.) -Where a jury assessed 
dumages on a wroug principle :—-Held : 
the et. would set aside the verdict on 
the ground of excessive damage having 
been givon.—s'ENERTY v. HALIFAX 
Coun ly (1858), 3 N. 8S. R. (2 Thom.) 
412.—CAN. 


Cases 18—'700. 


DEEDS AND OTHER 
Part |.—Deeds. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


INSTRUMENTS. 


18. Add. Annotation: Mentd. Milsted v. Mamp 194 Add. Annotution: —Mentd. Tournier v. 

& Ross & Glendinning, (1927), 71 Sol. Jo. 845. National Provincial & Union Bank of 
57. Add. Annotation: Refd. Messager v. British England, [1924] 1 K. B. 461 

Broadcasting Co., [1927] 2 K. B. 543. 464. Add. Annotation:—Apld. Re Clout & 
74. Add. Anuotation :--Refd. Importers Co. v, Frewer’s Contract, [1924] 2 Ch. 230. 

West minster Bank, [1927] 1 K. B. 869. 470. Add. Annotation :-—Refd. Swift v. Board of 
149. Add. Annotation :—Mentd. Nagoremull v. Trade (1924), 93 L. J. K. B. 529. 

Triton Insce. (1924), 41 T. T. R. 168. 490. Add. Annotation :—Refd. In the Estate of 
166. .1dd. Annotation: -— Refd. Humphrey «& Southerden, Adams v. Southerden, [10925] 

Denman v. Kavanagh (1925), 41 T. La. R. 378. Pe IT 


Part Il.-- Instruments Under Hand—Non-Testamentary. 


557. Add. Annotation :— Mentd. Rye v. Purcell, 


555. 


Add. Annotation :—Consd. Swift v. Board of 


Trade, [1925] A. C. 520. 


[1926] 1K. B. 4416. 


Part IIl.-—Interpretation of Deeds and Non-Testamentary 
Instruments. 


581. sldd. Annotation :- Refd. Sharpe & Dohme Outfall Board v. Boston Corpn. (1926), 136 

Ine. v. Boots Pure Drug Co. (1927), 11 RPL, L. T. 756. 

367. 627. .1dd. Annolation :— Refd. Greenhill v. Federal 
587. Add. Annotation :--Refd. Tournier v. National Insee. (1926), 05 1. J. KK. B. 717. 

Provincial & Union Bank of England, [1924] 631. Add. Annotations :—Consd. Sherwood  »v. 

LK. KB. 461. Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
592. After this case insert ** See, generally, Con- v. Murphy (1924), 41 T. L. R. 153. 

TRACT, Vol. XII., pp. 70 et seq.” 665. Add. Annotation : - Apld. Saunders v. Young’s 
597. Add. Annotation: Refd. Schiller v. Petersen Brewery (1925), 42 T. L. R. 136. 

(1024), 130 L. T. 810. 679. Add. Annotation: -—Mentd. Parr vv. A.-G., 
622. Add. Annotations :— Apld. The Mostyn, [1927] [1926] A, C. 239. 


2. 25. Refd. Abrahams v. MacFisheries, 
[1925] 2 K. 2B. 18; British-American Tobacco 
Co. v. Jones (1925), 184 1. T. 405. Mentd. 
The St. Nicolai (1925), 183 L. T. 610; Witham 


697. 


700. 


Add. Annotation :--Refd. Samuel v. Dumas, 
[1924] A. C. 431 


Add. Annotation :—Refd. Russell v. Russell, 
[1924] A. C. 687. 


PART 1. SECT. 5, SUB-SECT. 1.—-E. 


183 iii. - - - slllestation required by 
statute Deed tmproperly attested — Fere- 
euteon admitted by grantor.)—Heald : 
as the mtge deed waa not attested 
within ‘Transfer of Property Act, 
b. OY, it was invalid in spite of the 

rantor’s admission.—Hirna Bini v. 

tAM HARI LAL (1920), daw R. 52 Ind. 
App. 302.- IND. 


PART I. SECT. 5, SUB-SECT. 7. - A. 


e i. Some oof the persons 
nated as Joming in a covenant cannot 
be bound, where the otherr who are 
named, & whose concurrence is neces- 
sary to the accomplishment of the 
object) recited in the deed, have nat 
joined. Moore v. IRWIN, [1936] 4 
Db. 1. KR. 1120; 59 O. L. R. O16, —CAN, 


PART I. SECT. 6, SUB-SECT. 1. 


406 iv. -J}—A deed under acal 
cannot bind a person who is not a 
party to the deed.—BatTTLE CREEK 
‘VASTED CORN FLAKE Co. v. KELLOGG 
TOASTED CORN FLAKE Co., [1923] 
4 dD. L. Rh. 543.—CAN. 





PART I. SECT. 7. 
oe BENNETT tv. 


-——,] 


425 v. 
Kipp, (1926) N. 50.—IR. 


PART I. SECT. 8, SUB-SECT. 5. 


454 vi. -J—Under = an 
agreement between pltf. & defts. for 
the sale of a business the latter under- 
took to incorporate a co. & to assume & 
pa y the amount duc on a chattel] mtge. 

h carrying out the agreement pltf. 
higned what ho thought was a mere 
transfer of the business to the co., but 
which was in fact a new agreement 
Which expressly released defts. from 
its obligation to pay off the chattel 
mtge. There was no evidence of any- 
thing being said to or by pltf. with 
respect to such release, & the evidence 
as to whether he read the new agree- 
ment over before eigni it was con- 
flicting :—Held: the release had been 
fraudulently inserted, & pltf. was en- 
titled to be indemnified by defts. 
against his Hability on the mtge.—- 
JacK v. NANOOSE ELLINGTON COL- 
LIERIES, Ltp., Oe D. L. R. 398; 

‘try ™ 5 z Cc. -_ 


oe ee 





TIGRE O TE 


~orww 


295.— CAN, eee 
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PART III. SECT. 1. 


sd. 2’arent & child bearing same name 
— Ao addition of “* senior ”’ or ** gunior ”’ 
—Presumptuon an favour of parent.)— 
NEW BRUNSWICK POWER CO. v. PRICE 
HAatTT (1924), 52 N. B. It. 1.—CAN. 


PART III. SECT. 3, SUB-SECT. 3.— A. 


632 ii. .J— MANUFACTUR- 
ERS LIFE INSURANCE Co. v. SWINNKY, 
{1925} 2 D. L. ht. 503.— CAN. 


PART III. SECT. 3, SUB-SECT. 3.—B. 


705 xi. -}+—-In de- 
ciding whether a given transaction is 
an out & out sale with a condition for 
re-purchase or a mtge. by conditional 
sale, it is the intention of the parties 
at the time of entering into the transac- 
tion which must regarded. That 
intention must be gathered from the 
terms of the deed itself & the surround- 
ing circumstances.—BISKAWBAD ¢. 
MUKAMNAD (1928), I. L. R. 45 All. 
58.—IND. 

705 xii. —— —— ——.}—The in- 
tention of the eee to an inatrument 
must be collec from the language of 

















743. Add. Annotation: -Refd. Herbert’s Trustee 
v. Tliggins, (1926] Ch. 794. 


7150. Add. Annotations :—Refd. Re lammond, Parry 


v. Hammond, [1924] 2 Ch. 276. Mentd. Re 
Hack, Beadman v. Beadman, [1925] Ch. 633. 


Add. Annotation: -Refd. The Ruapehu, 
{1927| P. 47. 

Add. Annotation :—Consd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

Add. Annotation :-—Mentd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


Add. Annotations :—Consd. Schiller v. Peter- 

sen, [1924] 1 Ch. 394. Refd. Phipps v. 

Rogers, [1925] 1 K. B. 14. 

Add. Annotation : - Refd. Brakspear v. Bar- 

ton, [1924] 2 K. B. 8&8. 

Add. Annotation :—Refd. Re Whitrod, Bur- 

rows v. Base, [1926] Ch. 118. 

Add. Annotation :— Refd. United States Ship- 

ping Board v. Strick, [1926] A. C. 515. 

Add. Annotation : -Consd. Re llwood, [1927 | 

1 Ch. 455. . 

895. Add. Annotation :— Refd. Wilston S.S. Co. v. 

Weir (1925), 31 Com. Cas. 111. 

Add. Annotations :—Refd. Jones 7. Oceanie 

Steam Navigation Co., [1924] 2 K. B. 730. 

Mentd. Pailin v. Northern Employers’ Mutual 

Indemnity Co., [1925] 2 K. B. 73. 

Add. Annotation :— Refd. Bushy «. Avgherino, 

{[1927] 2 Ch. 33. 

981. Add. Annotation :—Generally, Refd. Berners 
v. Fleming, £1925] Ch. 264. 

1007. Add. Annotation :—- Refd. Lowther ve. Clifford 
(1926), 95 I. J. IK. B. 576. 

1015. Add. Annotation : - -Refd. Westininster Bank 
v. Hilton (1926), 1386 1. T. 316. 

1031. Add. Annotations :—Mentd. Elliott wv. Bax- 
Tronside, [1925] 2 K. BK. 401; Kettle «. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

1065. Add. Annotation: Consd. Taylor v. British 

Legal Life Assce. (1925), 04 1. J. Ch. 284. 


1087. Add. Annotation : --Refd. Elder, Dempster 


786. 
792. 
801 ° 


825. 


842. 
853. 
882. 


898. 


900. 


969. 


the instrument, & may be clucidated 


PART III. SECT. 3, SUB-SECT. 16. 


Vol. XVU.— Deeds. Cases 743—1233. 


v. Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 622. 
1098. .tdd. Annotation : 
[1926] Ch. 521. 
1101. Add. Annotation :—Mentd. 
Gammon, [1925] Ch. 132. 


1106. Add. Annotation: -Refd. Gregg v. Richards, 
11926] Ch. 521. 

1107. Add. Annotations : —Refd. Gregg v. Richards, 
[1926] Ch. 521. Mentd. Bradbury v. Iinglish 
Sewing Cotton Co. (1923), 8 Tax Cas. 481; 
Whelan ». Henning (1921), 4) Td. R. 141; 
Alianza Co. vp. 1. R. Comrs., [1925] AC. 614 3 
Koulsham r. Pickles, [1925] A.C. 458 5 Swedish 
Central Ry. v. Thompson, [1925] A. C. 4953 
Whitney ro 1. R. Comrs. (1925), 42 T. 1. RR. 
583 Archer-Shee vo. Baker (1926), 95 TJ. 
kK. B. 9293; I. R. Comrs. «. Pakenham, 1. R 
Comers. 7. Longford (1927), 96 1. J. 8. 2B. 882. 


1108. dd. Annotation :—~ Mentd. Browning +. 
Crumlin Valley Collieries, [T1926] PK. B. 522. 

1109. Add. Ainnolalions : - Refd. Reed v. Page & 
Kast (1926) 42 T. 1. R. 744. Mentd. llder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Naviyation Co. v7. Paterson, 
ZAochonis, [1924] A. C. 522. 

1129. Add. Annotation: Mentd. Bisset vo. Wilkin- 
son (1926), 42 T. I. R. 727. 

1149. Add. Annotation: Mentd. Rye v. Pureell, 
[1926] LK. B. 446. 

1171. Add. Citation :- -109 T.. T. 820. 

1192. Add. Annotation: Refd. Kimber Coal Co. 
vr. Stone & Rolfe, [1926] A.C. 414. 

1205. Add. Annotation: Consd. United States 
Shipping Board v. Bunge & Born (1924), 
417. L. R. 73. 

1224. Add. Annotation: 
fig26] 1 1K. B. 4416. 

1230. Add. Annotation: - Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 620. 

1233. Add. Annotation :- Mentd. Baldry v. Mar- 
shall, [1925] 1K. B. 260. 


Refd. Ciregg v. Richards, 


Bradford — v. 


Mentd. Rye v. Purcell, 


by the conduct they have pursucd.— 
MIDNAPORE ZAMINDARY Co., LTD. 
MURTAKEStt1 PATKANIT (7926), T. LR 
§ Pat. 5)1.—IND. 


PART III. SECT. 3, SUB-SECT. 4. 


716 xxi. ———.J)——-When a person 
agrees to purchase, he impliedly cove- 
nants to pay in the absence of terms 
exhibiting a different intention, but 
the whole document must be con- 
strued & may show tbat such implica- 
tion is not to be drawn.—GRIFVE 
McGvory, LTp. v. Dowr LUMBER Co , 
LTp. & THOMPHON, [1923) 2 D. L. XR. 
144: 1W. W. 8. 989.- CAN. 


716 xxii. — | Bakrrn or. Beye 
(N. B), (1926) 1). Ju. R. 1196. CAN, 


PART III. SECT. 3, SUB-SECT. 13.- 
B. (b). 


948 vi. .J--As soon as there 16 
an adequate & sufficient definition, 
with convenient certainty, of what is 
intended to pass by a deed, any sub- 
sequent erroneous addition will not 
vitiate {t.—DaARAPALE, FTC. v. NAZIR 
(1923), 8 I L. R. 50 Calc. 394.—IND. 


PART III. SECT. 3, SUB-SECT. 14. 


51 ii. Prick BROTHERS & 
rte Lrp.»v. R., [1926] 3 D. L. R. 642. 
—C 








ri, — (Cranr of easement—lTefer- 
ence to plan Plan omitted.)— Held - 
where there wus no plan, parolevidence 
venus admissible to identify Che land.-— 
BANKS PENINSULA FLBerric POWER 
BoOaRp ve AKAROA BOROUGH COUNCLL, 
[1923] N. Z. L. KR. 880.~ N.Z. 


PART III. SECT. 3, SUB-SECT. 18.— A. 


988 vi. —- .J—Where there are two 
possible interpretations of a contract 
& one would lead to an obvious absur- 
ditv or injustice, the other interpreta- 
tion is to be aecepted.—THOMPYON 
NortH BATILUGEORD. (1924) 1D. L. RR. 
159; 1 W. W. R. 51. ‘ 


988 vii. )—-2e kForp & Tsarpy 
(Ont ), [1926] 2D. L. R 7419.- CAN. 


PART III. SECT. 4, SUB-SECT. 1. 


1144 x. - — Blanks in printed form 
nat Ned in. J—Re Devsny & MIDLAND 
es S. Co., (1927) 4D. LR. 570 - 


PART III. SECT. 4, SUB-SECT. 2. 


1176 xxviii. --—-Where parties 
to a contract have set out its terms & 
conditions in writing, which is pre- 
sumably intended to be a record of 
the transaction, the law does not per- 
mit the introduction of other terms by 
ineans of oral evidence.— STEINK v. 





Matuieu, [1923] 3 WLW. R. 4938, 
AN. 


1176 xxix. --——.J-- Where an. ori- 
tinal agreement has compiled with 
Stat. Frauds, evidence of an alleged 
parol vaniation of its terms is Inadinis- 
Hible. HALL wv, GOLDBIONK, [1923] 
N. Z. L. R. 916.-N.Z. 

4176 xxx. — .| KASTIER 0. 
Cowan, (1925) 2 D E.R. 712: [1925] 
ZW. W. RR. P86. 21 Alta. be OR. 366, 
rovsg., [W923] & DD. LOR. Agb, [1923] 
3W.W. R. 610.- CAN, 


1176 xxx. - .|) Defts. eveepted 
to a declaration on the ground that 
Dif. could not vary the terms of a 
written deed of transfer by evidence 
of a prior agreement, unless or until he 
expressly clannmed a cancelation, ratifl- 
cation, or reformation of the deed of 


transfer: Held: theexseeption should 
be upheld. -Apawoar. JWavaury (1025), 
16 N. LB. Rk. 190.) 8. AF. 

41176 xxx. - .| BARTEL ow Bre 
yrua (N.B.), [J926) § Do L. RR. 1196. — 
CAN, 

11891. —— .] — Held: parol evi- 


dence was not admissible to contradict 
a statement in a document as to owner- 
ship by showing that a wife, in sign- 
ing it, was acting as agent of her 
husband.—KAaTZMAN v. OWNAHOME 
RKALYTY Co., [1924] ] D. L. RR. 201; 
[1924] 8. C. Ht. 18.— GAN. 


Oases 1287—1785a. 


1237. Add. A 
wv. Ellis, [1924] 2 Ch. 243. 


General 


[1925] Ch. 264. 


1262. Add. Annotation :—Mentd. Midland Bank 
R. Oomrs., [1927] 2 K. B. 465. 


Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168. 


1327. Add. Annotation :-—Refd. Cohen v. Roche 


v. I. 
1322. Add. Annotation :—Refd. 


(1926), 95 lL. J. K. B. 945 


1354. Add. Annotation :—Mentd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1K B. 762. 


1864. Add. a ae :—Consd. oe Uttoxeter 


U. D. O. (1924), 88 J. P. 


1401. Add. Avnclitions: — Said 


Tucker, [1924] 2 Ch. 440. 
v. Murphy, [1925] Ch. 220. 


1410. Add. Annotation :--Mentd. Oapel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

~Refd. Marbé v. 

Edwardes (Daly’s Theatre) (1927), 96 LL. J 


1448. Add. Annotation: 


K. 13. 980. 
1469. Add. 


(1923), 130 T.. TV. 142. 


1587. Add. Annotation :—Consd. Jacobs v. Batavia 
& Genera] Plantations Trust, [1924] 2 Ch. 


829. 
1542. Add. Annotation: 


Bank of Canada (1925), 41 'T. 


PART III. SECT. 4, SUB-SECT. 3. 

1287 v. —-—.}—-When tho ct. infers 
that a written document was not 
intended by the parties to contain the 
whole agreement, evidence of other 
terms not included in it may be given 
if they are not inconsistent with what 
is written. This intent must be sought 
in the conduct & language of the particr 
& the surroundi circumatances.- - 


Connors v. MoGreeor, [1924] 2 
. L. R. 86: 2 W. W. BR. 294; 20 
Alta. L. R. 289.—CAN. 
1237 vi. -— —1. uxtrinsic evidence 


to add a condition to a concluded 
contract :- Meld: not admissible. — 
FORMAN t. UNION TRuUsT Co. (Can.), 
11927) 11). 1. R. 68.-- GAN. 


PART III. SECT. 4, SUB-SECT. 8,.—A. 


13806 x. .)— The 
doctrine of contemporanea expositio is 
applied, speaking generally, only bade 
the contract is ambiguous.—-MYE 


UNION NATURAL oe Co. (1982) 53 
O. L. R. 88.—CAN 

















1806 xi. ———.] -—- Re 
CANADIAN NORTHERN Ry. Oo. & 
OTTAWA, [1924] 4 D. L. R. ‘W217: 56 
OQ. L. R. 163.— CAN. 


PART III. SECT. 4, SUB-SECT. 11.—D. 


R.. To proce unegel of i A petreadechaa 


—— 


D dewey re ew 
©. LDAUP xe ’ 
CAN 


PART Ill. SECT. 4, SUB-SECT. 11.— 
BH. (a). 


1496 iv. —— - - .+ AVEBRBACH ¢. 


Mentd. Batchelor 


Annotation:- Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 261. 

1471. Citations :—For the existing citations read 
‘*MILDMAY’S Case (1584), 1 Co. Rep. 175 a; 
Jenk. 247; 76 E. R. 8379; sub nom. MILDMAY v. 
STANDISH, Cro. Eliz. 34; Moore, K. B. 144.” 

1485. Add. Annotation :-—Refd. Bird ». J. lh. 
Comrs. (1924), 12 Tax Cas. 785. 

1618. Add. Annotation :—Refd. Michael v. Phillips 


-- Mentd. 

Porter (1924), 41 T. L. R. 57. 
1562. Add. Annotation :- Consd. Allen v. Royal 
Ju. 1%. 625. 


938 
93 L. J. Ch 


ENGLISH AND EmpIre Digest SUPPLEMENT. 


Annotation :—Refd. Re Gardner, Ellis anaes Tp aan :—Refd. Collins v. Hopkins, 
1248. Add. Annotations :—Refd. Jacobs v. Batavia 1582. Add. Annotat 
& Plantations Trust (1924), 

L. J. Ch. 520. Mentd. Berners v. Fleming, 


B. 617. 
ions: — Consd. Jacobs v. 


Batavia & ile ag Plantations Trust (1924), 


. 520. Refd. Michael v. Phillips 


(19238), 180 L. T. 142. 


_—_— me ome 


Sherwood v. 
George 


a printed 


15688. Add. Annotations 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. Refd. Michael v. Phillips 
180 L. T. 142. 
| 1607. Add. Annotations :—Consd. United States 
Shipping Board v. Bunge 
Sociedad (1925), 134 L. T. 303. 
8.8. Oo. v. Buerger (1926), 1385 L. T. 494. 
1628. Add. Annotation :—Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 
L. J. Ch. 520. 
1638. Add. Annolation :—Mentd. Morris v. Harris, 
[1927] A. O. 252. 
1652. Add. Annotation :-—Refd. 
Chesterfield 8. E., He Carnarvon’s Highclere 
S. Es. (1926), 70 Sol. Jo. 977. 
1672. Add. Annotation: — Mentd. Samuel v. 
Dumas, [1924] A. 
| 1675. Add. Annotation :—-Refd. Excess Insce. 
Mathews (1925), 31 Com. Cas. 43. 
1678a. Printed words deleted.]—Words deleted in 
form of mercantile contract are 
- to be treated as if they had not formed part 
of the printed contract ; they cannot be used 
fo construe added words. —SAssoon (M. A.) 
& Sons, Lrp. v. INTERNATIONAL BANKING 
CokPN., [1927] A. C 
137 LL. T. 601, P. 0. 


:—Consd. Jacobs v. 


y Born Limitada 
Refd. Cunard 


93 


Re Carnarvon’s 


©. 431. 


0.711; 96L. J.P. C. 153 ; 


1694. Add. Annotation :—Mentd. Brakspear v. 


Barton, [1924] 2 K. B. 88. 
1709. Add. Annotation :—Mentd. S. E. Ry. v. 


Cooper, [1924] 1 Ch. 211. 


Edwards v. 


1733. Add. Annotation :-—Mentd. Re Quintin Dick, 


Cloncurry v. Fenton, [1926] Ch. 992. 


Broom & yaa (Man.), see) Fa 
ary es 2173; [1926] 3 WoW. fh. 


PART III. waa ve rae 11.-— 


hi, -—-.]-~-MOCLEA v. JOHNBON, 
{1923) 4 D. L. R. 178: 32 B.C. rR. 
495 ; (1923) 3 W. W. R. "913. —CAN. 


h ii. iad ia ary oral agree- 
ment acted on by parties.}|—In an Soulcn 
for foreclosure & sale on default 
payment of Pes ees according to the 
written te .i—Held: 
an oral recment tha " payment 
would not exacted until a subse- 
quent date could be Ld pidabedeo & enforced. 


-——JOHNSON IN LTD. wv. 
D.  t. R. OBS: 
—CAN. 





Md nae 
PAGRITINE, [1923] 2 
{19238] 2 W. W. R. as 

m i. Mor gage. ] ae CK oY, 
soneanre € (Man. ), gag 6) 3 DL. R. 
804.- CAN, 


. 4, BU 
G. (b). 


1873 i. Hvidence admissible— 
ation. }— 


Proof of 
may be had to 


Cc 

a collateral oral agreement to show 
that @® deed is in fact founded on 
&® valuable consi cere on ea v. 
Se a bi (1920) - 24 iL. R. 260.— 


ee E 

com ent was co 

a written contract & it satisfied Stat. 

paver t—Held >: an oral arrangement 
to remuneration was a separate 
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1735a. Incorporation of guarantee clause—Identity 
of clause uncertain—Clause not available. ]- 


collateral rupee ent.—-PERRY . ](f- 
PLEY, ae 4D.L. R. 1280; 3 W. 
W. ih. 674.—CAN. 


m ii. ——~.]—-When the 
ct. antors that a written document was 
not intended by the parties to contain 
the whole agreement, evidence of other 
tering not included in it may be given 
: thoy are not inconsistent with what 
is tten.-—CONNORS v. McGREGOR, 
ee L. R. 86; 2W.W.R. 294; 

0 Alta, L. R. 289.—CAN. 








PART III. SECT. 5, SUB-SECT. 4. 





Co., (1925) 4 D. L. R. 570.—-CAN 
PART III. SECT. 7, SUB-SECT. 2. 


sw. “ Ht cetera.’’}—The phrase “* ef 
ectera’’ does not render a contract 


from the context.— RBACH _ v. 
Bioom & DWORKIN (Man.), [1927] 1 
cae R. 217; [1926] 3 W. W. 741.— 


PART III, ‘SECT. 8, SUB-SECT. i 


1737 i. General rule.}—If both the 
recitals & the operative part of a deed 
are clear & unambiguous, but are in- 
oe babsect each other, the opera- 

© part m t prev vail.— HUSSAIN ¥. 
Gar "Orn N Quona ( (1924), I. L. R. 3 Ran. 


Pitfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 
marine engineers. At the head of defts.’ 
letter was a printed notice, ‘‘ All offers are 
subject to our usual strike & guarantee 
clauses, accidents, etc.’’ Pitfs. ordered the 
cylinder, but after it had been delivered & 
fitted it was found to be defective. A new 
cylinder was subsequently supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipowners & had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to ‘‘ our usual ”’ 
guarantee clause & that their guarantee 
clause provided (inter alia) that ‘‘ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
fale damages howsoever arising ’’ :— 

eld: as it was not clear what guarantee 


Vol. XVI.—Depds. Cases 1735a—2181. 


clause was incorporated, since the clause 
suggested by defts. was the clause in their 
usual engine agreement which was drawn to 
meet the case of engines being supplied to a 
shipowner & not to meet such a case as the 
Dp git & as it was not proved that defts. 

ad made it clear that they intended to 
limit their liability, pltfs. were entitled to 
recover.—ALISON (J. GORDON) & Co., Lip. 
v. WALLSEND SLIPWAY & ENGINEERING Co., 
Lrp. (1927), 43 T. L. R. 323, C. A. 


1744. Add. Annotation :— Refd. Re Griffiths, Jones 


v. Jenkins, [1926] Ch. 1007. 


1910. Add. Annotation :—Mentd. Re Wait, [1927] 


1 Ch. 606. 


1913. Add. Annotation :— Apprvd. Public Trustec 


v. Lancaster Duchy, [1927] 1 kK. B. 516. 


1944a. Limitation to commence after existing 


lease—Lease void.}—A conveyance which is 
limited to commence after an existing lease 
takes effect presently, if that lease is void.— 
BLACKMORE v. CUMBERFORD (1680), 1 Freem. 
K. B. 627; 89 E. RR. 395. 


Part 1V.—Covenants and Provisoes. 


2087. Add. Annotation :—Mentd. Re THarrington 
Motor Co. (1927), 44 'T. L. R. 58. 

2101. Add. Annotation :—Mentd. Civil Service 
Co-op. Soc. v. McGrigor’s Trustee, [1923] 2 
Ch. 347. 

2111. Add. Annotation :—-Refd. Wise v. Whitburn, 
[1924] 1 Ch. 460. 


2125. Add. Annotation :— Mentd. Rely-A-Bell 
Burglar & Fire Alarm Co. v. Misler, [1926] 
Ch. 609. 


19181. Add. Annotation :—Consd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 
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Cases 3-—20a. 


ENGLISH AND EXMPIRE Dicrest SUPPLEMENT. 


DEPENDENCIES 


IncLupING DomINiIons, DEPENDENCIES, COLONIES AND BRITISH POSSESSIONS. 


Part I.—In General. 





3. Add. Annotation :—Refd. Sobhuza II. v. vention made in 1894 between Great Britain 
Miller, [1926] A. C. 518. & the Republic. The Convention provided 

7. Add. Annotation :— Refd. Sobbhuza II. v. for the preservation of native law, & the 
Miller, [1926] A. C. 518. agricultural & grazing rights of the natives. 

10a. —- .J—An extension of British juris- | The annexation did not extend to Swaziland. 
diction in a British protectorate by Orders Subsequently under Orders in Council certain 
in Council may be referred to an exercise of lands in Swaziland were expropriated to the 
power by an act of State, unchallengeable in Crown, to the extinguishinent of the use & 
any British ct., or to statutory powers given occupation of them by natives under native 
by Foreign Jurisdiction Act, 1890 (c. 37), law, certain lands being allotted exclusively 
ubder which the jurisdiction acquired by the ! to the natives :—Held : the Orders in Council 
Crown in a protected country is indistinguish- were effective, even if they were not within 
able in legal effect. from that acquired by the powers recognised by the Convention.— 
conquest. The Crown cannot, except by SOKBHUZA Il. v. MILLER, [1926] A. - 518 5 95 
statute, deprive itself of freedom to make L. J. P. C. 13875 185 L. PD. 2155 42 T. i. RR. 
Orders in Council, even such as are incon- 446, P. C. 
sistent with previous Orders. 

Before the conquest & annexation of the 18. Add. Annotations: — Refd. Netherlands- 
South African Republic Swaziland was an American Steam Navigation Co. v. Pro- 
independent native State, treated as a pro- curator-General (1925), 42 T. L. KR. 81. 
tected dependency of that Republic, by Mentd. Commercial & Estates Co. of Egypt 
which it was administered under a Con- v. Board of Trade, [1925] 1 K. B. 271. 
Part I]—Colonial and Dominion Government. 

14. Add. Annotation :—Gencrally, Mentd. A.-G. sation were inadequate. Special leave to 
for Ontario v. Reciprocal Insurers, [1924] appeal was granted, all questions of juris- 
A. C. 328. diction being left open. An Order in Council 

20a. Power of expropriation in mandated territory. | had made provision for appeals to the Privy 


— By the Mandate for Palestine, dated July 
24,1922, the Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Britain the 
administration of Palestine. Art. 2 of the 
Mandate provided that Great Britain should 
be responsible for ‘‘ safeguarding the civil 
& religious rights of the inhabitants otf 
Palestine irrespective of race W& religion.”’ 
In 1923 an Order in Council authorised the 
High Comr. for Palestine to promulgate such 
ordinances as might be necessary for the 
peace, good order, & government of the 
country, & were not inconsistent with the 
Mandate. The High Comr. promulgated an 
ordinance expropriating certain springs for 
the purpose of supplying water to Jerusalem, 
with certain provisions for compensation. 
In an action by the owners of the springs the 
Supreme Ct., sitting as a ct. of first instance, 
held that the ordinance was ultra vires, on 
the ground that it was inconsistent with the 
Mandate in that the provisions for compen- 


Council, but only from orders of the Supreme 
('t. sitting as a Ct. of Appeal :— Held: (1) 
the appeal was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act. 
1890 (c. 37); (2) it was the right & duty of 
the ct. to consider whether the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid ; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
full compensation must be given. Natural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 
the province of the ct. to consider whether 
an ordinance was within those principles. 
Further, the ordinance did make adequate 
provision for compensation.—JERUSALEM- 
JAFFA DISTRICT GOVERNOR v. SULEIMAN 


PART II. SECT. 2, SUB-SECT. 1.—A. 


sa. aruty to accept advice of Erecutive 
Council— Decision by Governor-General 
in Council.—Where a statute directs 
that a matter shall be decided by the 
Governor-Genoral in Council, the 
Governor-General is bound to accept 
the advice of the Executive Council, 
there being no discretion in the 


Governor-General personally. & there 


is no legal duty upon him to peruse 
documents placed before him & makc 
up his mind upon them.—ScHreRHOUT 
iy pa ta GOVERNMENT, [1927] App. PD. 





, &(p, 419) 1 —— Proclamation firing 
oma: auties.}—The Govermor- 
General purporting to act under Act 


452 


35 of 1922, s. 5, issued two proclama- 
tions, the first fixing an exchange duty 
for asbestor cement aheets imported 
from Belgium & the second confining 
the first to certain cheaper kinds of 
asbestos sheeta :—Held : e proclama- 
tions were infra vires the Governor- 
General. — CusTomMs CoMR. v. AIRTON 
a Co., LTv., [1926] App. D. 1 — 


23. 
24a. 


34. 


52a. 


o2b. 


62. 
68. 


90. 


MuRRA, [1926] A. C. 321; 95 L. J. P. C. 46; 
134 L. T. 609; 42 T. L. R. 299, P. C. 

Add. Annotation :—Consd. A.-G. . G. S. & 
W. Ry. of Ireland, [1925] A. C. 754. 

Grant of proprietary right in river— 
Canada.]—By letters patent issued by the 
Lieutenant-Governor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incorporated for the purpose of carrying 
on the business of producers of electricity, & 
with power to construct & maintain dams in 
a@ river of the province within certain limits, 
after having acquired from the riparian pro- 
prietors the properties necessary for that 
purpose. In 1928 applts. not having then 
constructed any works, the provincial Govt. 
granted to resps. a lease of the water power 
& bed of the river within limits which over- 
lapped those referred to in applts.’ letters 
patent. Applts. brought an action against 
resps., claiming a declaration that applts. 
had a vested right in the river to construct 
dams, & an injunction :—Held: the action 
failed, since the letters patent contained no 
grant of a proprietary right in, or power to 
take possession of, any part of the river or 
its bed.—-UNITED MANUFACTURING Co. 1. 
St. MAURICE POWER Co., [1926] A. C. 708 ; 
95L.J.P.C. 1493; 185 L. T. 389; 42 T.1. 1. 
495, P. C. 

For “(1774)” read “(1775)”. 

Add. Annotation :-- Refd. Tallack v. Tallack 
& Brockema, [1927] P. 211. 

Legislative Council of Nova Scotia -—Appoint- 
ment to.| — The Jacutenant-Governor — of 
Nova Scotia, acting by & with the advice of 
the Execeutive Council of Nova Scotia, has 
power to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 
(a) exceed twenty-one or (b) exceed the total 
number at the umon mentioned in British 
North America Act, 1867 (c¢. 3), 8. $8. The 
membership of the Council is not Hinited in 
number. The tenure of office of members 
of the Council appotmnted betore May 7, 19209, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by & with the advice of the Executive Council 
of Nova Scotia.—A.-G. FoR NOVA SCOTIA v. 
NOVA ScOTIA LEGISLATIVE COUNCIL (1927), 
44 T. J. R.1; Til Sol. Jo. 864, P. C. 

~—— Membership of —Tenure of office.|— 
A.-G. FoR Nova Scotia v. NOvA SCOTIA 
LEGISLATIVE COUNCIL, No. 52a, ante. 

-ldd. Annotation :— Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 
Add. Annotation:-- As to (1) Refd. The 
Fagernes, [1927] P. 311. 


Add. Annotation :—-Consd. T'oronto Electric 
Comrs. v. Snider, [1925] A. C. 396. 
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Cases 20a—9’7. 


91a. Enactment preventing King in Council from 


| 


' 96. 


97. 


granting leave to appeal-——Criminal case.]— 
Sect. 1025 of the Criminal Code of Canada, if 
& so far as it is intended to prevent the King 
in Council from giving effective leave to 
appeal against an order of a Canadian ct. in 
& criminal case, is invalid. The legislative 
authority of the Parliament of Canada as to 
criminal law & procedure, under British 
North America Act, 1867 (c. 3), 8. 91, is 
confined to action to be taken in Cunada. 
Further, an enactment annulling the royal 
prerogative to grant special leave to appeal 
would be inconsistent with Judicial Com- 
mittee Acts, 18453 (c. 41) & 1844 (c. 68), & 
would be invalid under Colonial Laws 
Validity Act, 1865 (c. 63), 5. 2. The royal 
assent to the Criminal Code could not give 
validity to an enactment which was void by 
Imperial statute; exclusion of the pre- 
rogative could be accomplished only by an 
Imperial statute. 

According to the well-settled practice of 
the Judicial Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantial 
& grave injustice has been done. 

Applt. was convicted in Alberta of an 
offence under Govt. Liquor Control Act of 
Alberta, which did not: incorporate sect. 1025 
of the Criminal Code of Canada, & of an 
offence under Canada Temperance Act, 
Rt. S. Can., 1906 (c. 152). For each offence 
he was sentenced to a fine, & in default 
linprisonment. The Supreme Ct. of Alberta, 
rejecting contentions as to the construction 
& invalidity of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council, The Crown peti- 
tioned the Judicial Conunittee to quash the 
appeals as incompetent, having regard to 
seet. 1025. Applt. petitioned for special 
leave to appeal. "Phe petitions were heard 
with the appeals: - Zeld: (1) each appeal 
Was in a “criminal case’? to which sect. 
1025 applied, so far as it was vahd; (2) 
In the absence of argument to the con- 
trary, seet. 1025 prevented the Appellate 
Jiv. trom piving effective leave to appeal ; 
(3) sect. 025 did not exchide the prerogative 
right to give leave to appeals; (4) the cases 
were clearly not within the category of the 
exceptional cases in which special leave to 
appeal was advised in a criminal matter.- 
NADAN v. 1t., [1926] A.C. 4825 957. J.P. 
114; 1384 1. T. 706; 42 T. Le RR. 8563 28 
Cox, C. C. 167, PoC. 

Add. Annotation :— Refd. Lord’s Day Alliance 
of Canada v. A.-G. for Manitoba, [1025] 
A. C. 384, 

Add. Annotations :—Apld. A.-G. for Ontario 
v. Keciprocal Insurers, [1924] A. ©. 328. 


? 


PART II, SECT. 3, SUB-SECT. 2.—A. 


sf. Cannot suspend Habcas Corpus 
Act.}—The Imperial Purliainent alone 
can suspend the above Act.—ZJic 
BLANSHAY (Que.) (1918), 24 R. de J. 
578.— CAN, 


sl. Disqualificd member voting — 
Luability to malties, |—Since ‘Con: 
stitution Act, R. 8. B. C., 1924 (ce. 45), 
imposes but one penalty for cach day 
on which a disqualified person sits & 


votes as a ynember of the Legiplative 
Assembly, there is but one cuuse of 
action for cach such day, & where an 
action is) brought on such cause of 
action that povaitye if reeovered, 
belongs to pltf. therein, who thereby 
attaches or appropriates it to himself. 
Such action, even though distnissed is 
a bar to a subsequent action for the 
same penalty, unless such prior action 
was collusive.—KEENF v. COLLEY, 
J1925)4 DD. L. R. 229; [1925] 3 W.W. kh. 
250.—CAN. 


PART II. SECT. 3, SUB-SEOCT. 4.— 
A. (a). 


sp. Pteeifal in proamble to private Act 
Liffect of J- A recital in the preamble 
to a Kpecial private Act enacted by the 
Partament of Canada is not such a 
declaration us that contemplated by 
13. N. A. Act, 1867, 8. 92 (10) (ce), in 
order to bring the subject-matter of 
the legislation within the jurisdiction 
of Parliament.—HkEWsSON v. ONTARIO 
Powis Co. (1905), 36 S. C. RR. 596.— 





Cases 9'7-—108a. 


Distd. Toronto Hlectric Comrs. v. Snider, 
[1925] A. C. 396. 


For the paragraph in the original volume 
substitute the following paragraph :— 


Bona vacantia—Right of Crown in right of 


101. 


105. 


106. 


108. 


108a. 


ommend 


98 i. Bona vacantua—Right of Crown 


province.|—Bona vacantia are “ royalties ’’ 
within British North America Act, 1867 
(c. 3), 8s. 109, & accordingly belong to the 
province in which they are situate or arise, 
& not to the Dominion. The word “ royal- 
ties ’’ is used in the sect. as the equivalent 
of jura regalia. Its m is not limited 
by its association with the words “ lands, 
mines, minerals.’-—R. v. A.-G. oF BritTisH 
CoLuMBIA, (1924] A. C. 218; 98 L. J. P. O. 
76; 130 L. T. 281; 40 T. L. R. 18; 68 
Sol. Jo. 188, P. O. 


Add. Annotations :—Consd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396. Refd. 
A.-G. for Ontario v. HKeciprocal Insurers, 
[1924] A. C. 328. 


Add. Annotations :—Apld. A.-G. for Ontario 
v. Keciprocal Insurers, [1924] A. O. 328. 
Refd. Toronto Electric Comrs. v. Snider, 
(1925] A. O. 396. 


Add. Annotations :—Consd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396. Hefd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328. 


Add. Cilations :—93 L. J. P. C. 101; 130 
L. T. 101. 


Add. Annotation : —Distd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396. 


———— Question of substance, not of 
form.]—-(1) The Parliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in aspects & for 
purposes exclusively within the provincial 
rh to deal with matters committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario, 





in right of Dominwn— Saskatchewan.) | oF PROVINCE 
—In 1916, H. domiciled in the pro- | SHULZE (192 
vince of d. died, leaving no hoirs or | D. L. R. 597. 
other persons legally ontitled to his 
estate. Both the ominion & the 


province claimed the estate as bona 
vacantia by right of escheat :—Held : 
as the province of S. was not at the 


date 


senees nor had any vested rights in 


any 


the lands from which the province was 
carved, difforing in this respect from 
ene original Co 

on, 


apply, notwithatanding Saskatchewan 


ot, 


69 D. L. 
ar. 


A 


Bus 


the righ ft 
arising by reason of a failure of heirs. 


oO A 

did not purport to transfe “ - | Comra., 
a san eer: | Sate | 
F PROVINGE OF SAsaTont 
oO OF SASKATCHEWAN & 
SHULZE (1921), 21 HKxoh. C. - : 
597.—CAN. ki 


ag aro » 
mines & minerals; such as (inter alia 


of its establishment owner of the 


uties or revenues in respect to h if. 


(3s 





provinces of 
N. A Act, ss, 102, 109 did not 


a. 38, & in any ovent, these sects. | M 


or rights to the yen ae 
Provnos. | GAN: 


** Royalties’? — Brit North 


ish 
cf, 1867, s. 109—Construc- | operative,—TINY 


merica : iS} 
tion.}-—‘“* Royalties *? in this sect. STEERS 0. 

not embrace all kinds of ROyantien One gear s7 a alos 
is aes in ite meaning by the text to 


connected with 
t to bona vacantia & of eschea’ 


—R. v. WESTERN TRUST Co., A.-G. 
ASKATCHEW4N & 


or 8 
1), 21 Exch. C. R.1; 59 
—OCAN. 


PART II. SECT. 8, SUB-SECT. 4.— 
A. (b) i. 


hi. ———~—.)-——R. vo. HANEL, R. v. YELLE 
(Que.) (1925), 45 Can. Cas. 381. 
—CAN 


oe roy sacle ] ation 
ant to B. N. A. Act, 1867, 8. 93 

is ‘‘ absolutely void & inoperative,”’ 
& is not appealable under sub-scct. 3 to 
the Governor in Council.—Hirsce wv. 
BOARD SCHOOL 
926) 2 D. L. R. 8; [1926) 
46; varying, 31 R. de J. 440. 


BN. A. dct, 


: PROTESTANT 


h ili, ———.}—Any 
lation repugnant to 
1867, s. 93 (1), ie to 
repugnancy absol 


k. For ? k. See. 
st 101 ii. = ——, 


101 tii. —— -———. Where both the 
Dominion Parliament & a provincial 


»* gubstitute 


ENGLISH AND Empire Dicest SupPLEMENT. 


authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insurance, subject to provisions 
as to licences & other conditions; & it was 
provided that actions in respect of such 
contracts might be maintained in the cts. 
of the province. A Dominion Act of 1917 
inserted in the Criminal Code (R. 8S. Can. 
1906, c. 146), sect. 508c, by which it was 
made an indictable offence for any person 
to solicit or accept any insurance risk ex- 
cept on behalf of a co. or assocn. licensed 
under Insurance Act, 1917, of Canada. In 
answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the Appellate 
Div. :-—ZHeld: (2) the Act of 1922 was intra 
vires the province, since (a) its provisions 
were capable of receiving a meaning accord-~- 
ing to which, whether enabling or prohibitive, 
they applied only to persons & acts within 
the territorial jurisdiction of the province, 
& (b) although it might incidentally affect 
aliens & dominion cos., it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance; (3) the making & 
carrying out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, s. 508c ; 
that sect. was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
same if any of the persons subscribing to a 
reciprocal insurance contract was (a) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as the competence of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11 & 12 (1), whereby restrictions 
were placed upon aliens & British cos. in the 
matter of carrying on insurance business in 
Canada; but sect. 12 (2) was held to be 
invalid in relation to the subject of immi- 
gration.—A.-G. FOR ONTARIO v. RECIPROCAL 
INSURERS, [1924] A. O. 828; 130 L. T. 738; 
68 Sol. Jo. 383 ; sub nom. A.-G. FOR ONTARIO 
v. RECIPROCAL INSURERS, CRAIGON v. K., 





legislature have legislated on the same 
subject & with the same object, & the 
legislation 18 within the powers of the 
Dominion Parliament, the provincial 
legislation is ar a spa erty v. 
SHENDAN, (1924] 3 D. L. R. 339; 8 
oan R. 617; 34 B. GO R. 161.— 


st. Creation of new 
Restriction of legislative powers.}—In 
exercising the pono to establish 
now provinces given to it gS B. N. A. 
Act. 1871, the Dominion Parliament 
had power to enact Alberta Act, 8s. 17 
with its protective provisions restrioting 
full legislative power as to education, 
notwithstanding that those provisions 
are & modification of B.N.A. Act, 1867 
8. 93.—R. (BROOKS) v. ULMER, {1935} 
1D. L. R. 304; 1 W. W. R11; 3 
Can. Crim. Cas. 207; 19 Alta. L. R. 
12.—CAN. 4 


province — 


the extent of such _sv. Legislation inconsistent with pro- 
utely void & in- | vincial Powers conferred on 
ARATE SCHOOL | Board of Commerce.}—The Dominion 

), 69 O. L. R. 96. | Parliament cannot confer on the Board 


of Commerce } on that would 
restrict the liberty of the inhabitants 
of a provinoe.-—A.-G. FoR ONTARIO ¢. 
CANADIAN WHoOLesALE GROCERS 
Assocn., {1923} 2 D. L. R. 617; 389 
Can. Crim. Cas. 372.-—CAN. 


> Ore v. R., 938 L. J. P. C. 187; 40 T. L. BR. 
P Br cnc P. CO. 
See cas As to (1). Fold. Toronto Eleotric Comrs. v. 
116, Add. Annotation :—Refd. A.-G. for Quebec r. 
Nip Central Ry. & A.-G. for Canada, 
11926] A. C. 715. 


117. Add. Annotations :—Refd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328; 
Toronto Blectrc Comrs. v. Snider, [1925 } 


119. Add. Annotations :—As to (1) Refd. Montreal 
n. v. Montreal Harbour Comrs., Tetreault 
v. ontreal Harbour Comrs., AG. for 
Quebec v. A.-G. for Canada ( 1926), 42T.L. R. 
98; A.-G for Quebec v. Nipissing Central Ry. 
& A. -G. for Canada, [1926] A. O. 715. 


120. Add. Annotation: —Refd. The Fagernes, 
[1927] P. 311}. 


121. Add. Annotation :--—Refd. A.-G. for Quebec 
v. Nip pissing Central Ry. & A.-G. for Canada, 
rig2¢] A ~ T15. 


121a. Safeguarding navigation of river 
obstructed by bridge included.} — British 
North America Act, 1867 (c. 3), s. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion & shipping, & sect. 92 (10) excludes 
from the jurisdiction of the provincial legis- 
latures railways & other works extending 
beyond the limite of the province, & any 
works which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to be for the general 
advantage of Canada. In the case of two 
railway bridges, one of them authorised by 
dominion statute, which fell within the 
exception :—Held: (1) the right & power 
of safeguarding the navigation of the river 
Pp under & alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights & powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain & the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt. of New Brunswick had power to make 








—a a 





' 122. 


122a. 


. XVIL—-Dependencies. Cases 108a—125a. 


regulations as to the navigation of the aie! 
in question, there being no und 

guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, & the change 
made being wholly consistent with the 
treaty.-A.-G. FoR NEw Brunswick v. 
CANADIAN Pacific Ry. Co., A.-G. FOR 
CANADA INTERVENING (1925), 04 L. J. P. C. 
142; 133 L. T. 486, P. C. 


Add. Annotation :—-Refd. A.-G. for Quebec 
v. Nip area} Central Ry. & A.-G. for Canada, 
[1926] A 716. 


Expropriation of provinolal Crown 
lands.]—Railway Act, 1919 (c. 68), 5. 189, 
which empowers any railway cv., with the 
consent of the Governor-General, to take for 
the use of the railway provincial Crown lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament of 
Canada under British North America Act, 
1867 (c. 3), ss. 91 (29), 92 (10).—A.-G. FoR 
QUEBEC v. NIPISSING CENTRAL Ry. Co. & 
A.-G. ron CANADA, [1926] A. CG. 715; 95 
Sara 221; 1351. T. 620; 4277. L. ht. 





125a. -—- - Regulation of running rights.]---Applts. 


owned a short railway line in Alberta branch- 
ing from a line which branched from the 
Canadian Northern Railway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, & traffic could pass from 
applts.’ line without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.’ 

line, with permission to construct a short 
track joining it :—7/eld: the Railway Board 
had power to grant the application, since 
applts.’ line was part of a system of railways 
operated together, & connecting one province 
with another, & it was within the legislative 
authority of the Dominion under British 
North America Act, 1867 (c. 3), 5. 92 (10) (a).— 


PART Il. SECT. 3, SUB-SECT. 4.—~ sz. Soldier Settlement Act, 88. 83, 34 7963 [is 2613 W. W. RR. 417; 16 Can. 
A. (b) ii. -—Intra vires.J— lt, v. POWERS, 1923} Crim. Cas. 350. -CAN. 


—- Ba anleruptey | Act, | Exch. O. It. 131.—CAN. 


o (p. 43%) i 
1920 (e. 34), &. ia me ae 


ra vires. | ad. Judyes Act, R. 


LuUSCAR COLLIERIES v. MCDONALD, [1927] 
s(p. 434) 1. —-— Canada Grain 

S. (5. 1906 Art, 1919, H. 96 (7)—Whether ancillary 
. “i Br. | te or necessary for operation of Domi- 


~~BELANGER v. ROYAL BANK OF 
138), s8. 33-35.J—In wo far as the nion law.|—The above Act is not in the 


gaNaa lL i196] 2 i6]2 D. L. Re ‘$29 ; > [1926] | above sects. attempt to disqualify or 
prohibit a judge of the K 


114 iv. 





the importation of intoxic 


nature of an ancillary provision which, 


me's Bench 

—-~—-.]—Part IV. added | fom acting as an arbitrator iu matters aslgnod +t protincll legislatures, 

to Canada Temperance Act, prohibiting they ne within es tial eoutrol, ges op ’ 
tenting Uquor ley are ultra vires.—--WINNIPEG CORPN. | Jyoin Leas a. cing defeated ; nor is 


revent a scheme of a 


beverage purpuses is forbidden by pro- i926} 2 W. W. R. 868.— CAN. validly onacted law, procedure must 
vincial law, is intra vires the Dominion sk. Live-stock &: Live-stock Products | be adopted to make effective that law 
Parliament. poe: eA LTD. ©. | Aci 1923, &: regulations muscle there- | even though it invades the legislative 


RTA Paovince (ein 62 D 


ALBER “. 
62; 628.0. H. 424: [1 921) 3 W. "Ww. Goutaxa, { ae a 


rts 


716; affo. L. R. 61; 34 Can. 
Gut Gee, SEU) 16 AI CAN. 
sat © (p. 434 





4p. uh. 


K. 5485 
282; 590. L. ht. 453. 


)i -}—If an act pro- — Kstab 
hibited by the Dominion Parliament Board: saa 7 


rroperty or oivil rightsa--H.  . 
46 IA core Poke arb ae 7 hag Co., 


{1925} 8 air 434. eee 
7 434 War slation 
; pi sae veh Canada Wheat 
© 





Ineurance, Act, | is one that may be considered acriminal | Ggers in Council establishing the 


———~ Dominion 
NS. wi. 12 | (1), 71, in 1A, 134, “i 34a— matter, its probe & the subject of 


Board were intra vires the Do 


Ultra vires.}—Re INSURANCE CON- | evidence establishing such act are ogiale * 
Taacrs, [1996] 2D. L. H. 204; 68 | within the powers of Parlamont, even | Harliament as being olther (e legisla 
O. L. R. 404,.—CAN. by me act is one that relates to | tion of trade & commerce.—A.-G. FOR 


ea 99 civil hts.— 
a oosp: , #33). For 6 substitute CAea, (1 [1925] ene 
i. 1 W. R ry “Can. Crim. Cas. 443; 63 0. L. 


° ° P4 


242.—CAN. 


R. 


R. v. POULIN 
[1925] CANADA v. ALEXANDER BROW 


1 N MiIiiI- 
G18 ; ING & ELEVATOR Co., [1923] 4 D. L. R. 
R. 298.—OAN 


Migratory Birds Protection Act, oo i. Power to name courts to try 
1917 AG 18) — How far intra vires.) 4 oP: 434) Si. per Pala Code, apeowes: agat Revenue A 

oar of (1935) 1D. L. R. 12; 34 :—Held: —DOWsETY S. C., 1886 (ec. ste mR v. KENNEDY 
ligeay 3 W. BR. 848.—CAN. . Toone (Alte. ° a ieee} 4D. L. R. ' (1902), 35 N. 8S. R. —CAN. 


455 


Cases 125a—138. 


128a. 


A.C. 
P..C: 


925; 137 1. T. 779; 48 T. L. R. 801, 





Question of substance, not of form.]— 
A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 
No. 108a, ante. 


128b. Power to impose customs duty—Alcoholic 


liquor imported by province.]—Customs & 
other dutics imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada can be Ievied upon alcoholic liquors 
imported by the Govt. of British Columbia 
for the purpose of sale by it. The power of 
the Dominion under British North America 
Act, 1867 (c. 8), 8. 91, heads 2 & 3, to impose 
duties upon the importation of goods into 
Canada is not limited by sect. 125, which 
exempts the “ rokarty ” of a province from 
faxatlon: —A., OF BRITISH COLUMBIA v. 


A.-G. OF CANADA, [1924] A. C. 222; 130 
L. T. 257; 40 T. L. R. 4; 88 Sol. Jo. 58, 
PC. 

130a. ‘‘ Peace, order & good government of 


130b. Taxation—Income tax.j]——-(1) The 


Canada ’’-- Whether trade disputes included. } 
—ToORONTO ELECTRIC CoMRS. v. SNIDER, No. 
179a, post. 


Parlia- 
ment of Canada had power under British 
North America Act, 1867 (c. 3), 5. 91, head 3, 
to enact Income War Tax, 1917, & the 
amending Act of 1919, whereby every person 
residing, or ordinarily residing, or carrying 
on business in Canada is rendered liable to 
pay income tax. 

(2) A minister of the Govt. of a province is 
liable under the Acts in respect of the salary 
& sessional indemnity payable to him under 
statutes of the province.—-CARON v. R., 
f1924) A.C. 990; 04 L.I.P.C.93 133 L. T. 
218; 40 T. L. R. 874, P. C. 


130c. -—— Salary of provincial official—Whether 


Hable.J—Canon v. R., No. 130b, ante. 


130d. Navigation of river—Formerly considered as 


1384. 


135. 


13a 


PART II. SECT. pers SUB-SECT. | 4. = 


in provincial control—Ashburton Treaty. |]— 
A.-G. FOR Niw BRUNSWICK v. CANADIAN 
PacitFie Ry. Co., A.-G. FOR CANADA INTER- 
VENING, No. 121la, ante. 

Add. Annotation :-—Consd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328. 


Add. Annotations :—Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 561. 
A.-G, for British Columbia v. Canadian Pacific 
Ry. [1Me7] A. CL 084, 
—_—— Direct—-What is.] — tax is not 
‘direct taxation’’ within Dritioh North 
eck Act, 1867 (c. 3), s. 92, head 2, unless 
in substance it is one which is demanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who 
pays. 
In answer to questions referred by the 
Governor-General, namely + (1) whether _ 





For ‘a. Taration— 


(p. a 











Menta. | 





Annotation :—- Cons 


ENGLISH AND EmMpiIirRE DicEst SUPPLEMENT. 


the legislature of Manitoba had authority to 
enact c. 17 of its statutes for 1923, entitled 
‘“An Act to provide for the collection of a 
tax from persons selli grain for future 
delivery,” & (2), if the Act was ultra vires in 
certain parts, then in what particulars it was 
ultra vires :—Held: the Act was wholly 
ultra vires, since in many transactions to 
which it related the person paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form.—A.-G. FoR MANITOBA v. A.-G. 
FOR CANADA, [1925] A. C. 561; 94 L. J. P. C. 
146; 1383 L. T. 198; 41 T. L. R. 409; 69 
Sol. Jo. 445, P. C. 

d. A.-G. erat British Columbia vr. Canadian 


Pacific Ry., [1927] A. 


135b. 


135c. a e 


136. 


138. 


poduiing every ‘pereon attending a] 5. 
placo of amusement to pay a tax upon 
cach adimission to such place, is intra 
reres, as it is a dire 


ct 


tax & comes 





_————— 





-|—A tax imposed by a 
provincial legislature, in respect of a com- 
modity, is an indirect tax, & ulira vires under 
British North America Act, 1867 (ec. 8), 
8.92 (2), if from the terms of the Act there 
appears an expectation & intention that the 
person required to pay the tax will indemnify 
himself upon a resale of the commodity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the legislature of British 
Columbia, Fuel-Oil Tax Act, R. S. B. C., 
1924 (c. 251), requiring that every person who 
shall purchase within the province fuel-oil 
for the first time after its manufacture in, 
or importation into, the province, shall pay 
a tax thereon, is invalid. —A.-G. FoR British 
COLUMBIA UV. CANADIAN PaAci¥Fic Ry. Co., 
[1927] A. ©. 084; 96 1. J. P. CG. 1493 137 
Z T. 7453; 43 7. 1. 2. 750; 71 Sol. Jo. 761, 

eee 


erate Ao3 oy eset 


—The Halifax Corpn. 
charter provided that the owner of property 
let to the Crown, or to any person exempt 
from taxation, should be deemed to be in 
occupation thereof, & should be assessed & 
rated to business tax if the premises were 
used for business purposes :—J/eld: the tax 
was a direct tax falling within the authority 
of British North America Act, 1867 (c. 3), 
s. 92 (2), & was within the powers of the 
province.—HALIFAxX CoRrPN. v. FAIRBANKS’ 
KsraTE (1927), 44 T. lL. R. 53; 71 Sol. Jo. 
946, P. C. 

Succession duty.|— See Nos. 
140-142, post. 


Add. Annotations :—Consd. Halifax Corpn. v- 


Fairbanks’ Estate (1927), 44 T. In HK. 5. 
Refd. Caron v. R., [1924] A. C. 999; A.-G. 


for Manitoba v. A.-G. for Canada, [1925] 
A. C. 561: A.-G. for British Columbia v. 
Canadian Pacific Ry., [1927] A. C. 934. 

Add. Annotations :—Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 561; A.-G. 
for British Columbia v. Canadian Pacific Ry.. 
(1927) A.C. 934. 





cane a ee ee a ee me. 


12, in respect of income “ not 
Wholly distributed annually,” is an 
indirect tax & ultra vires.—CITY OF 
WINDSOR CORPN, 0. Mereou. [1926] 2 














Direct—1 Pest to itmpase.}—’’ sub- 
: ay —. | Within the taxation powers of B. N. A. | D. L. R. 97; [1926] 8S. C. R. 4505 57 
WALghe ee ee Act, s. 92 (2)- CLARKE 0. Moose | 0. L. R. 15.— CAN, 
agers Jaw AP ete, [1928 f R. 2 135a vi. -}—The tar 
= b (p. 435). For “b” substitute L, B32 foes w Ww. MR imponed by Mine Owners Act, 1923 
135a ii. 5 see tae igen ban (ec. 33) (Alta.), on the gross revenue 
ve cog Ps,,439)) For “0” substitute 13538 ———.]}—A muni- | received by a coalmine owner from his 
135a iii. cipal tax sought to be imposed on a | mine, is a direct tax & valid. —R. 
135a iv. --—— o})—~ City | trus on assessmont under Ontario }| CALEDONIAN COLLIERIES, * (1926 
Act (Sask.), 8. 4l4a, which empowers | Assessment Act, R.S. O., 1914 (c. at D. R. ie : (1926) ry X. Ww. 
the city counadil to enact a Dbyo-law | s. 13 (3), as enacted by 1922 (ec. 78), | 280; 22 Alta. L. R. 245.—CAN, 


140. Add. Annotations :—-Mentd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Richardson v. Richardson, [1927] P. 228. 

141. Add. Annotations :—Consd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 561. Refd. 
Halifax Corpn. v. Fairbanks’ Estate (1927). 


447.1. R. 5. 


142. Add. Annotations :—Consd. A.-G. for Mani- 
toba v. A.-G. for Canada, [1925] A. C. 561. 
Refd. Brassard v. Smith, [1925] A. C. 371. 


144, Add. Annotation :—Refd. Ilalifax Corpn. r. 
Fairbanks’ Kstate (1927), 44 'T. L. R. 5. 

145. Add. Annotations :—Refd. A.-G. for Ontario 
v. Reciprocal Insurers, (1924] A. C. 328; 
Caron v. R., [1924] A. C. 999; 
Electric Comrs. v. Snider, [1925] A. UC. 396. 


Construction of legislation—Limitation 
jurisdiction.] — A.-G. 
ONTARIO v. RECIPROCAL INSURERS, No. 108a, 





145a. 


to provincial 


ante. 


150. Add. Annotations :— Refd. 
[1926] A. C. 482. Mentd. R. v. Lincolnshire 
JJ., Bx p. Brett, [1926] 2 K. B. 192. 


The 


153. Add. Annotation :— Refd. 
(1927) P. 311. 


159. Add. Annotation :—Refd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328. 


161. Add. Citations :—[1924] A. ©. 
L. J. P. C. 33; 180 L. T. 22 


Legislation incidentally affecting.|— 


162a. 





141 iii. ——.}—The tux 
under Succession Duty Act (BB. C.), as 
applied to ‘ movables ’’ outside the 
province beJonging to a person who 
died domiciled within the provinee, 18 
a direct tax & ountra vires.—Tlie IN- 
VERARITY ESTATH, {1924} 1 D. LL. Rk. 








1020; 1 W. W. RR. 901; 33 B.C. RR. 
318.—CAN. 

141 iv. - ~--— --— -.J-—Succesrion 
Duty Act, BS Op, 1914 (ec. 24) 
Held: intra vires —A.-G. FOR ONTARIO 
rm Baby, (1926) 3 2. dL. Re. O25. SD 
O.T.. RR. Ist.- CAN. 

_ Lp. 4386) i. - —- Hawker... 


s Aet. Ro SONS. Teo oe. 140), 
applies to a hawker & pedier acting as 
such as the agent of a Doman co. 
even though its letters patent pave it 
the power to sell & gmake known its 
products through © salesmen ‘ ; 
koing trom house toe house & display gy 
bAMples,’? ete., the licence fee Lurposed 
by the Act not being an indirect tun, & 
not being made vo bs the fact that an 
emplover pays it for his agents.—R€. 
(SINCLAIR) @ GEBHARDT, [J926) 2 
DL. R. 950s fry26) 2 WoW OR. 285, 
45 Can. Crim, Cas. 321); 20 Sash. Le dt. 
1835.--CAN, 

q@ (p. 437) i. -- Ontario Insur- 
agnec Act, 1024, ss. 165, 180 :— Iicld: 
anfra vircs.— Re INsSURANCK CONTRACTS, 

ee 





{1926) 2D. I. KR. 201; 58 Of L 
404.—CAN. 
146 xii. ~ —.J-— Govt. Liquor 





Act, 1921 (c. 30), whieh vests in a 
Board of Control the c¢xeclusive sale of 
intoxicating liquor within the province, 
is intra rires.—R. tv. FRRGUBON (13.C.), 
(1922) 2 W. W. R. 473; 69 D. L. Rk. 
163; 37 Can. Crim. Cas. 8{).—CAN. 

146 xiii. ———~ .}—- The imposi- 
tion by Govt. Liquor Act, 1921 (c. 30), 
s. 55, of a tax upon any liquor not pur- 
ebased froin a vendor at ai govt. 
liguor store, is intra vircs the provincial 
legislature.—LITTLE tv. A.-G. FOR 
BritrisHh COLUMBIA (B.C.), (1922] 2 

"WW. R. 359; 65 D. I. BR. 2973 37 
Can. Crim. Cas. 189; affg.. 60 D. L. it. 
334: 30 B.C. R. 343.—CAN, 

146 xiv. --— - ~.) —Sashatchewvan 





7. 


Vol. XVII.—Dependencies. 


A. ©. 384. 
164a. 





province. 
Toronto 


FOR 


Cases 140-——164a. 


A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 
No. 108a, ante. 


164. Add. Annotation :—Distd. Lord’s Day Alliance 
of Canada v. A.-G. for Manitoba, [1925] 


-}—Lord’s Day Act (R. S. Can., 1906, 
c. 153) made it a punishable offence to run 
or conduct Sunday excursions ‘‘ except as 
provided by any provincial Act or law now 
or hereafter in force.’’ 
the legislature of Manitoba in 1923 to amend 
Lord's Day Act of that province, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts within the 


An Act passed by 


Sunday excursions were not un- 


Jawful by the laws of England existing in 
1870, which were part of the law of Manitoba 
by 51 Vict. 
Manitoba statute af 1923 being merely 
ermissive, & not dealing with oa matter 


c. 33 (Dom.):—Held: the 


rought within the criminal law, was com- 


Nadan «@. R., 


Fagernes, 


petent to the provincial legislature under 
British North America Act, 
gs. 92, heads 13, 16; 
Act was a provincial Act ‘‘ now or hereafter 
in force’? within Lord’s Day Act of Canada ; 


1867 (c. 3), 
&, that being so, the 


it was unnecessary to consider whether the 


203 ? 03 FOR 


225. 2. C. 


Temperance Act, 2 S.8., 1920 (ce. 19d), 
». 11 (2), requping every brewer, dis- 
tber, & liquor exporter to make 
eertaip returns to the Comission is 
intra tires the provincial legislature, 
even mn respect to a diquor export co. 
incorporated by the Donunion Par- 
laament.-- kh oe. Raina Wink & 
Sema, LDrp., oe. Paarmiun Drea Co., 
Lrp., [1922) 17 W. W. BR. 1953) 65 
D.L. R. 258 3) 36 Can. Crim. Cas. 348 ; 
14 sash. L. LK. 100.— CAN. 


e (pp. 4388). For *— — Prohibition 
lel Confiscatory  provistons read 
° . provisions — Pro- 
hilnlion Act” 


Cc (p. 438) i. - - — Acl of PSs 

3), & O5.- Held: the right to 
Vupose forfeature under the above 
rect. Of an offendor'’s goods as punish 
Incnft wus within the powers of the 
provincial legisluture.- Row. GANT 
(18902), 25 N.S. (13 Re. & GL) 48, 
CAN. 


(ct. 


£(p. 438) i. --- - Feestrichtons on 
export. j—The requirements ip Sas- 
that all 


hatchewan Teniperance Act, 
warehouses in Wicd liquor ib he pt for 
export be located in cities having a 
population of 10,000, 1 antra vrirce.— 


CANADA DrcvuGsR, Lip. ve. A.-G. TOR 
SASKATCHEWAN (SaArk.), [1922] 2 
W. W. RR. 1089; 67. L. Rey 8 
Can. Crimn. Cas. 60; 15 Sabk. L. hi. 
5063 varying, 66 DD. L. KR. 815; 37 
Can. Crim. Cas. 367.—CAN. 

k (p. 438) i. Creatiwan of Criminal 





offences. )—Saskatchewan Temperance 
Act, Rh. 8. 8., 1920 fe. 194), 8. 68 (2), 
Aas amended,is ulfra mres the provincial 
timers, 1 60 far as it professer to 
set up certain acts as a criminal offence, 
paemcly, the obstruction of the 
“officer ’? inentioned in sect. 2 (7a) 1 
the execution of his duties undet the 
Act.—R. (WILBUR) v0. MAGER (SASK.), 
[4923] 3 W. W. R. 65.— CAN. 

1511. Barristers — Provision autho- 
rising remuneration by share of pro- 
ceeds of action.}—It 1s ultra vires a 
provincial legislature to alter the Jaw 
relating to champerty, authorising 
barristers & solrs. within the province 
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, PrOVISIONUS 


Act of 1928 could be justified as J)ominion 
legislation by delegation or 
Lonp’s Day ALLIANCE OF CANADA v. A.-G. 
MANITOBA, 
L. J.P. C. 84 ’ 


reference.— 


$843 04 
41 T.L. lh. 


11025) AL CL 
182 L. 1. 6738 ; 


to contract with cHents for payment for 
professional pervivees by way of a share 
of the proceeds of actions in licu of the 
Usual COKnth. TAYLOR «2 MACKINTOSH, 
92s) 8 Dod. Rh. 8263 3 We. Ww. a, 
97 . od }3. Cy ji. ob, CAN. 


oO (yr. 459) a, -~ - 7 ~l— It oas 
not competent toa the legtilatare of the 
Province of Alberta to cnoet legislation 
quthonmsing the construction & Opera- 
tion of railwaye in such @ manner as to 
interfere with the physfeat structure 
or with the operation of railways 
subject to the Jurisdiction of the Par- 
Hament of Canada. Re ALBERTA 
RAILWAY LNGISLAIION (1913), 21 
W.L. RR. 6805 4 W. WW. RR. 608 3° 48 
s. Co RO: BY Eon. 1W40, 15 Can, 
Rtiy. Cas. 215 CAN, 


165 vi. { - KeRLey o. 
LONDON & LAK Tehih Ry. & TRANS- 


——_ oe —_ ee 


PORTATION CO (1913), 28 O. Le Rt. 
G06, 40. WL N, 1251 — CAN, 
165 vii. — - Restrictions on sale of 


shares.}-—Sale of Shares Act, TS. b. 
(1920), ». 4, 1n 8O fur as it purports to 
apply to the sale of its own sharca 
by a Domimon co,., is ulfra vires tho 
provineial legislatare.—LUKEY & A.-G. 
KOR SABKATCHEWAN 0. QUTHENIAN 
PARMERS WLEVAIOR Co., Lrp., [1924] 
1p. L. R. 706; [1924] SC. RR. 56; 
1 W.W. Kk. 577.—CAN. 


165 viii. ———-. +— Sule of Securt- 
ties Act, 1923 (N. B.), 8. 4, 80 far as 
i, purports to apply to sales of shares 
of Dominion cos., is ultra vires the 
provincial Jogislature.—- KK. v. HuNDER- 
BON, Itc p. QUKEN (1924), 51 N. BL RB. 
346.— CAN. 

f£ (p. 4142) i - - .]) -FHeild: 
the Dominton Parhament had power 
under B. N. Act, 71, to enact 
Alberta Act, #. 17 with its protective 
restricting full legiplative 
power as Coeducation, tot wit hptanding 
{hat those provisions are a modification 
of B. N. A. Act, 1867, 9. 98, & School 
Attendance Act does not violate any of 
the protective provisions preserved by 
Alberta Act, 5. 17.-~1t. BROOKS) wv. 
Uren, (1923) 1 D. LL. R. 3045 38 





ee 


Cases 168-——181a. 
168. Add. Annotations :—Refd. A.-G. for Ontario 


170a. 


Can. Crim. Cas. 207; 19 Alta. L. R. 12; 
(1923] 1 W. W. Rt. 1.—CAN. 

a (p. 442) i. 
judges.}—Uaving regard to B. N 


w (p. 442) il, —- - Appointment of 
commissioner with judimal powers. --- 


a (p. 442) fii. 


stat. to have been in force, could not 


v. Reciprocal Insurers, [1924] A. C. 328; 
Caron v. R., [1924] A. C. 999. : 





Legislation incidentally affecting. ]}— 
A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 
No. 108a, ante. 


177a. Building & public health—Application to 


denominational schools.]-—— British North 
America Act, 1867 (c. 3), s. 98, does not pre- 
vent the provisions of Municipal Act of 
Ontario with reference to building, & other 
matters relating to the health & convenience 
of the population, from applying to denomina- 
tional schools.—ToRONTO CORPN. v. ROMAN 
CATHOLIC SEPARATE SCHOOLS 'TRUSTEES, 
{1926 A.C. 81; 95 L. J. P.C.12; 183 L. T. 
779; 41 T. L. R. 658, P. O. 


178. Add. Annotation :—Refd. Nadan v. R., [1926] 


A. C, 482. 


179a. Trade disputes.}—Industrial Disputes In- 


vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between em- 
ployers & employees in any of a large 
number of important industries in Canada 
the Minister for Labour for the Dominion 
might appoint a board of investigation & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspect documents & premises, & 
was to try to bring about a settlement; if 
no settlement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
upon the parties. After areference to a board. 
a lock-out or strike was to be unlawful & 
subject to penaltics:—Held: the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1867 (c. 3); it clearly was in relation to 


a(p. 444) i. ~ 





council.| — Medical 


ultra eircs on the 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


property & civil righte in the provincea, a 
subject reserved to the provincial legislatures 
by sect. 92 (13), & was not within any of the 
overriding powers of the Dominion Legis- 
lature specifically set out in sect. 91; the 
Act could not be justified under the general 
power in sect. 91 to make laws “for the 
peace, order, & good government of Canada,”’ 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril.— 
ToRONTO ELECTRIC ComRs. v. SNIDER, [1925] 
A. ©. 396; 94 L. J. P. ©. 116; 182 L. T. 
738; 41 T. L. R. 238; 69 Sol. Jo. 325, P. CO. 


181a. Appointment of judges.]~-Judicature Act, 


1924, of Ontario, s. 2 (2—6), & s. 4 (1) & (2), 
are ultra vires the legislature of the province, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 
the High Ct. Div. of the Supreme Ct. to be 
judges of the Appellate Div. of that ct., & also 
to designate, that is to say to ny sey certain 
judges to hold the offices of ief Justice 
of Ontario & Chief Justice of the High Ct. 
Div., & consequently the provisions are 
inconsistent with British North America 
Act, 1867 (c. 3), s. 96, under which the 
powers of appointment referred to are given 
to the Governor-General of Canada. Sect. 
4 (3), however, which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fully into 
force, the Divs. were to consist of the remain- 
ing judges, was not open to objection._—A.-G. 
FOR ONTARIO v. A.-G. FOR CANADA, [1925] 
A. U. 750; 94 L. J. P. OC. 182; 183 L. T. 
434, P. C. 


- Pours of medical sk. —-— Ultimate Weir Act, R. S. A. 
Profession Act, 1922 (c. 144)—ZJntra mres.}—WESTERN 
Remuneration of Wt. 8. 8., 1920 (c. 135), 8. 40, is not TRusT Co. & TRua1s & GUARANTEE 
ground that it Co., Lrp. & A.-G. FOR Canada & 


1867, as. 92 (14), 96-101, the fmugesonthe powers of the Governor-  A.-G. FOR ALBERTA, (1926) 1D. L. R. 


watters dealt with in Judges Act, General under B. 
R. S. ©. 1906, 6. 34 are within the 
exclusive authorit 


L. R. 105.—CAN. ad (p. 445) i. 


N. A. Act, 1867, 924; [1926) 1 W 
8. ee an Y, ter OF PHY- 
of the provincial SICIANB & SURGKONS OF SASBKATCITE- 
legislatures in so far us the Judges of WAN, [1925] 4 D. 1. 
the provincial cts. are concerned.— 
Re Junpaxs Act, [1923] 2 D. L. R. 604; 


R. 834; [1925] 
3 W. W. i. 758.—CAN. 





: 337; 22 
Alta. L. R. 186.— CAN, 


sl. Tabour in industrial under- 
tukings.}—The matter of labour in 
industrial undertakings in Canada is 


J—A provincial primarily within the cumpetence of 
enactment altering the law relating to provincial legislatures, but Parliament 
champerty, by authorising solrs. within can legislate as to labour in territories 
the province to contract with clients not yet organised into, or forming 
McLYAN GOLD Mrnks, Lrp. v, A.-G., for paymont for professional servicen part of, a Pg a ae & as to labour of 
el ta L. R. 10; 54 0. L. k. by way of a share of the proceeds of servants o 


the Dominion, if those are 


actions in lieu of the usual costs, is within the scope of the draft con- 





* tntra vires.—-KING v. 





Vancouver Island (Qh), authorising 


- 443) 1. 





3,is not inforce in Alberta. 13 & 3.—CAN. 
60. v, G. 5( Alta,), 8. 46, declaring this sb. 





C 


20 Alta L. R. 205.—OAN. 


Alteration of con- 80. invasion of tho le 

shitudion of courl.-—-An amendment of the Dominion Par 

altering tho quorum of the Ct. of to criminal law.—TAYLOR ». MAOKIN- Nations in 1919.— Re 

Appeal, making it unnecessary for the TOSH, [1924] 3 D. 

judgo ordinary to sit as a member of Ww 

the ct. :—Jleld 

Kina (1904), 37 N.S. R. 204.—CAN, 
n (p. 413) i 


eae t oO 
. W. KR. 97; 34 B.C. R. 56.—CAN, = (1925) 3 D. L. BR. 1114; [19 
sa. Property & civil rights—Closing °°5.—CAN. 

disorderly house.}—10 Goo. V., c. 81 
‘ a judge to order 1914 (c. 148), ss. 15 & 36, as amended 
Settlers Rights Act, 1901—TIntra vires.) the closing of a disorderly house, is M i 

—MCGREGOR 0. KSQUIMALT & NANA- 
m™o Ry. Co., (1907) A. C. 462.—CAN, 


» KR. 681 ; 


ve the Dominion Parliament.—R. ¢. 


lative domain vention adopted by the International 
ment relative Labour Conference of the League of 


TREATY OF 
926; 3 VERSAILLES, Re Hours oF LABOUR, 
25) 8. CO. R. 

sn. Marriage. )—Marri Act, R.S.0O., 
aw Amendment Act, 1919 


by 
intra vires the provincial legislature, as (Cc. 35), 88. 2 & 4, are within the powers 
it deals with matter of property & of the provincial legislature.—STEWaRT 
o (p. 413) t. --- --— ——~—}- civil righta by providing for the sup- v. STEWART, (1925} 1 D. L. R. 1; 56 
CANADIAN Pacr¥ic Ry. Co. «. OTTawa pression of a nuisa 
Hg I ay aes Oo. (1907), 39 8. C. R. 


& not with $O.L. R. 57.-—-CAN. 
criminal law by aiming at the punish- 
pent a & ac are tins rr ap hag!) 
Penalties or -G. FOR QUEBEC, 20° 2% =o intra vires the vincial legislature, 
fraudulent conveyances, }—Stat. 13 Eliz. te > (1923) 8. c W. W. R. pro 





sp. tay eer hae Act, R. 8. O., 
1914 (c. 148), & its amendments, are 
in so far as they provide for dissolution 


or nullity of a marriage—DOYLE v. 


age 
anada Grain Act, 1919, Deapy, {1925} 3 D. L. R. 317; 657 

8. 95 (7).}—The above Act deals witha OO. L. R. 44.—CAN. 

have the effect of introducing s. 3. Seer eee Tene nthe powers 

Tho Federal Parliament having made  exolusi 

the commission of fraudulent acts a legislatures by B. N. A. Act, namely PART U. SECT. 8, SUB-SECT. 4.— 

crime, the subject-matter is criminal property & civil rights, & is ultra A 

law & beyond the competence of the 
rovincial legislature. — CONNORS ¢, 
atte [1924)2 D. L. R. 69; 1W. Ww. RR. 


vely assigned to the provincial 


di. Betting Information Act 
+ 1923 (ec.  tbad ta vires. }-—R. ov. LICHT: 





ASTERN TERMINAL ELEVATOR 
vital ra O. R. 167; [1925]8.C.R. Man (1938 42 Can. Crim. Cas. 1; 
34,.—CAN. 54 Oo. je R. 


‘603.—-CAN, 


184a. ——— Power to compel British company to 
deduct income tax from dividends on shares 
situate in England.}—Pltfs., a British co., 
held shares in deft. co., which was a British 

co., but which had its head office & board of 
directors in Australia, though it had a London 
committee for registering ee of shares 

eft. 
declared a dividend, the Australian income 
acting under Australian 


& issuing certificates. 


tax authorities, 


Vol. XVI.— Dependencies. 


created by the declaration of a dividend was 
situate in England, & the Commonwealth 
legislature had no power to impose taxation 
on pitf. co. in respect of such debt, & the 
action succceded.— LONDON & SouTH AMERI- 
CAN INVESTMENT TRUST, Lrp. v. Bririsu To- 
BACCO Co. (AUSTRALIA), LTp., [1927] 1 Ch. 107; 
96 L. J. Ch. 58; 70 Sol. Jo. 1024; sub nom. 
Pass v. BRiTisH Tornacco Co. (AUSTRALIA), 
Lap. (1926), 42 T. L. R. 771. 


co. having 


Income Tax Acts, required deft. co. to deduct 


the Australian income tax from the dividend 
In an action claiming the 
amount so0 deducted :—Held: 


due to pitf. co. 


Vi, ———~ EHducation— 4s to Jewe— 
3 Edw. 7, c. 18—How far ultra vires. }-— 
HimscH v. MONTREAL PROTESTANT 
BoarD ScHooLt Comrs., [1926] 2 
D.L. R. 8; [1926] S.C. R. 246; varied 
(19238),.165 L. T. Jo. 121, P. C.—OAN. 


PART II. — a. SUB-SECT. 4.— 


o (p. 447) 1. ———.}+—Customs Tariff 
(Industries Preservation) Act, 192I- 
1922, deals only with the tmposition of 
taxation, & does not infringe the first 
paragre h of sect. 55 of the Constitu- 

on. ustoms Tariff (Industries Pre- 
servation) Act, 1921-1922, s. 8, deals 
with duties of customs only, & does not 
infringe the second paragraph of 
sect. 55 of the Constitution. The tax 
imposed by sect. 8 is imposed by the 
Commonwealth Parliament, & is not 
an infringement of sect. 90 of the 
Constitution.— Notr BroTners & Ovo., 
LTp. v. BARKLEY (1925), 36 CG. L. XR. 

h (p. 447) 4. .}—~Judiciary Act 
1903~1920, 8. 39 (2) (a) [as interpreted 
in No. 605 i, pust), is a valid exercise of 
the power conferred by sect. 77 (iii.) 
of the Constitution.—LmmMerrick S.S. 
Co. v. COMMONWEALTH OF AUSTRALIA 
(1924), 25 S. RN. S. W. 293 ; 35 





h (p. 447) ii. S. P. Tuc ComMMon- 
WEALTH ¥. KREGLINGER & FERNAU, 
Lip. & BARDSLEY (1926), 37 C. LL. R. 
$933; (1926) V. L. R. 3813 (1926) 
Argus L. R. 161.-~AUS, 

st. Removal of proceedings ta Ligh 
Court.}—Judiciary Act, 903-1920, 
8. 40, is a valid oxorcise of the powers 
conferred by sects. 76 & 77 of the 
Constitution.—He Yatrs, Fr p. WALSH, 

Yates, Kr yp. JOHNSON ti925), 37 
rere R. 863 [1926] Argus L. BR. 46.— 


av. -}—Judiciar Act, 1903- 
1920, s. 40a, is a valid exercise of the 
power ocouferred by sects. 77 (if) & 51 
(xxxix) of the Constitution.—P1RRIE 
©. MCFARLANE (1925), 36 C. L. HR. 170. 
—AUS. 

sw. Trading by _Commonwcalth— 
Through agents— War Precautions 
(Wool) Regulations.}—During the war 
& after the making of the above a ee 
lations, the Executive Govt. of the 
Commonwealth entered into agree- 
ments with a co., 6 din the manu- 
facture & sale of woul tops. Kach of 
these agreements was either an agrce- 
ment to give consent to a sale of wool 
tops by the co. in return for a share 
of the profits, called by the parties a 
**licence fee,”’ or an agreement that the 
business of manufacturing wool tops 
should be carried on by the co. as agent 
in consideration of an annual sum from 
the Commonwealth, or a combination 
of both these ments :—Held : 
apart from any autbority conferred by 
an Act of Pariiament of the Common- 
wealth or by regulations thereunder, 
the Executive Govt. had no power to 
make or ratify any of the agreements. 
—COMMONWEALTH & CENTRAL WooL 
COMMITTEE v. COLONIAL COMBING, 
SPINNING & WEAVING Co., LTD. (1922), 
31 C. L. R. 421.—AUS. 





the debt 


sy. Power to confer judicial powers.) 


—The powers which Income Tax 
Assessment Act, 1922-1923, by as. 44, 
50 & 51, purports to confer upon a 
Board of Appeal created under the 
Act are part of the judicial power of 
the Commonwealth, which under sect. 
71 of the Constitution can only be 
vested in tho High Ct. or a federal ct., 
& w Board of Appeal not being such 4 
ct., the conferring of those powers 18 
ultra vires the Commonwealth Varlia- 
ment.—BRITIBH IMPRKIAL OIL Co., 
LTp. v. FEDERAL COMR. OF TAXATION 
Uae 35 CO. L. lt. 422; 31 Argus lL. R. 
_ 8%. Power to give appellate jurisdic- 
tion to High Court—Appeal from anon- 
federal court.)}—The Commonwealth 
Parliament may confer upon the High 
Ct. jurisdiction to entertain an appeal 
from a ct. established by the Parliu- 
meut in a territory, notwithstanding 
that the ot. so established is not 4 
federal ct. within sect. 71 of the Con- 
stitution: & jurisdiction to entertain 
an appeal from the Supreme Ct. of the 
Northern ‘Territo is lawfully con- 
ferred upon tho High Ct. by Supreme 
Ct. Ordinance, 1911-1922, s. 21, & 
Northern ‘Territory (Administration) 
Act, 1910, 8, 13.--VORTER v. R., Az p. 
oe Yuu (1926), 37 ©. LL. dt. 433. 
sb. Discovery— Against State.) —Judi- 
clary Act, 1903-1920, 8. 64, in so far as 
it gives pltf., resident of one State, in 
an action against another State, the 
right to obtain discovery of documents 
from, & to administer interrogatories 
to, defta., is within the legislative 
power of the Commonwealth Parlia- 
meut.—GRIFFIN v. SUUTI AUSTRALIA 
(STATE) (1924), 835 C. L. R. 200; 31 
Argus L. R. 81.-~-AUS. 
sd. Immigration.}—Imtmigration Act, 
1901-1925, 5. 8a, is & valid exercise of 
the power conferred by sect. 51 (xxvii) 
of the Constitution. —Re Yates, Jer p. 
WALSH, Fe YArTrs, Hx p. JOUNSON 
ee 37 OG. L. RR. 36, (1926) Argus 
. RK. 46.—AUS. 


PART II. aed 3, SUB-SECT. 4.-— 


af. Power to alter W'cderal rire SF 
When an award has been made by the 
Commonwealth Ct. of Conciliation & 
Arbn. ursuant to Commonwealth 
Conciliation & Arbn. Act, 1904-1921, 
the Parlfament of a State cannot alter 
the terins of the award, or confer or 
A la on tho parties to it rights or 
obligations which are inconsistent with 
such terms.—CLYDY ENGINEKRING Co., 
Ltp. v. COWBURN, MeEtTrErRs, Lrp. & 
LEVER BROTHERS, LYrp. v. PICKARD 
1926), 37 C. L. R. 466; [1926] Argus 
e R. 214.—AUS. 


PART II. SECT. 3, SUB-SECT. 4.—D. 


h i. Distribution of -divi- 
dends.}—The tax imposed upon 
fAuancial cos. by Transveal Provincial 
Ordinance 8 of 1923, s. 3, of onc 
shilling for each pound of dividend 
distributed after a certain date, is a 
direct tax inira vires the Provincial 
Counci] under South Africa Act, 
8. 85 (1).—JOHANNESBURG CONSOLI- 


459 








Cases 184a—-199. 


199. Add. Annotation :-—Refd. Bhagchand Dag- 
dusa Gujrathi v. Secretary of State for India 
in Council (1927), 48 T. L. R. 617. 





DATED INVESTMENT Co., LTD. U. 
TRANBVAAL PROVINCIAL ADMINISTRA- 
TION, [1925] App. LD. 477.—S. AF. 


h ii. —— Receipt of premaums.) 
—Theo tax imposed by Tax Ordinance 
of 1923 (Transvaal) upon fusurauce 
cos., On premnuns received, is a direct 
tax intra mres the Provincial Council 
under South Africa Act, 8. 85 (b)—- 
INLAND REVENUR ComR. tv.) ROYAL 
KXCHANGE ASRURANCE Co., [1925] App. 
D. 223.—S. AF. 

ki. Proclamation of local arcas.\ 
—Natal Provincial Ordinance 7 0 
1923, which confers on the Adininistra- 
tor power to proclaim local areas 
provides for the clectiou of comuinittees 

o function therein, such comuinittees 
being established with the sole object 
of carrying out Publie Health Act 36 
of 1919, & not of crenting any form of 
local self-government, is ulira vires the 
Provisional Couneh under South Africa 
Act, 8. $5 (6).— lsiprngo H&ALTH ComM- 
MITTEE Vv. JADWAT, (1926) App. D. 1138. 


~_- 








k fi, —- - Municipal franchise.| 
Ord. 19, 1924, 6.23 (1): dleld : intra 
viTes.—-ABRANAM % DURBAN CORPN. 
(1926), 47 N. L. &. 346.— 8. AF. 

sk. fthodesia Taxation of mon-rest- 
dente carrying on business  unthin 
territory.j~ Under the power conferred 
upon the legislature of Southern 
Rhodesia by the Order in Couneil of 
1808, 8. 35, it in antra vircs for that 
legislature to lovy a tax upon tmncome 
necruing to ao non-resident from ao 
source not within the territory, where 
such non-resident carrics Ol DUBINCHS 
within the territory.~- RuoneEKIA RYS. 
® COMR. OF TAXES, [1925] App. D. 
4388.,- -S. AF. 


PART Il. SECT. 3, SUB-SECT. 4.—E. 


sl. Crown grants.|— Crown Cirants 
Act, XV. of 1895, which enacts that 
grants by the Crown of estates unknown 
to the law are pot invalid, Is not. wltra 
vires the Indian legislature.—SECKE- 
TAKY OF STATE YOR INDIA v. KAJA 
PARTHABARATHY APPA Rao (1926), 
I. L. Jt. 49 Mad. 349.--IND. 


PART II. SECT. 4, SUB-SECT. 1.—A. 


oi. Whether presumed—Com- 
missioner with judicial powers.}—-To 
ree a comr. under Mining Act 
(Ont.), s. 123, & then invest him with 
powers exercisable by a supepior ct., 
as that term is to be understood in 
B.N.A. Act, ia to onable the provincial 
autbority in effect to appoint a judge 
of a superior ct., which is beyond Its 

ower; & it could not, be presumed 
Phat the Governor-General had given 
the provincial appointee a patent 
designating him a judge of « superior 
ct.—He MCLEAN GOLD Mings, LTD, v. 
A.-G., (1923] 1 D. le. R. 10 , 54 oO. L. ht. 

—CAN 








sm. Remuneration — Restrictions on.] 
—Held > Judges Act, RK. 8. Cc. 1906, 
s. 34, has no application to the re- 
muneration of a judge whose appoint- 
ment to perform the duty or service 
was roade before the enactment of that 
sect.— Re JUDGES AcT, (1923]2 D.L. BR. 
604; 52 0. L. R. 105.—-CAN. 


Cases 200a—265a. 


ENGLISH AND EMPIRE DIGEst SUPPLEMENT. 


200a. Appointment — What constitutes.] —- A.-G. 208. Add. Annotation:—Refd. Palmer v. Crone, 


200b. 


201. 


FOR ONTARIO v. A.-G. FOR CANADA, No. 181la, 
ante. 





Rights of existing Judge—-On constitu- 
tion of new court.|}—Judicature Act, 1919, of 
Alberta, s. 6, requires for its working the 
appointment of two Chicf Justices, one of the 
Appellate Div., & the other of the Trial Div., 
of the Supreme Ct., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supreme Ct. did not 
necessarily entitle him to be, or to be 
appointed, Chief Justice of the Appellate 
Div., & his non-appointment to that office 
did not constitute an infringement of any 
legal right to which he was entitled.—Scorr 
: ao FOR CANADA (1923), 40 T. L. R. 6, 
Add. Annotation :—Mentd. Re Letters Patent 
ae red ; Me Carbonit Akt., [1924] 2 
th. 538. 


Part IIll——Laws 


288a. Rule of English law as to parliamentary 


control of revenue—Application in New 
Zealand.|—lt is a principle of the British 
constitution, inherited in the constitution of 
New Zealand, that no money can be taken 
out of the Consolidated Fund into which the 
revenues of the State have been paid, except 
under a distinct authorisation by Parliament 
itself; a payment made without that 
authority is Wegal & ultra vires, & the money, 
if it can be traced, can be recovered by the 
Govt. 

An agreement made in 1918) provided 
(tuter alia) that the Minister of Railways of 
New Zealand, representing the Crown, should 
pay to appits. £7,500 when applts. granted a 
lease to B. & Co. "he making of the agree- 
ment had been authorised by an Act of 1912, 
which empowered the Minister, without 
further appropriation, to pay to applts. out 
of the Pubhe Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the agreement related, the Minister 
did not require applts. to grant the lease, & 
it was not granted. Nevertheless the £7,500 
was paid by the Minister of Railways to 
applits. in 1014 out of a vote included in the 
Public Works Schedule to the Appropriation 
Act for the year, & the Controller & Auditor- 
General passed the sum as being so payable : 

Held: as the lease had not been granted 
the payment of the £7,500 was not authorised 


242. Add. Annotations: 


[1927] 1 K. B. 804. 


234a. Court of civil judge of Secunderabad— 


Limitation of action.}—Applt. sued resps. in 
the ct. of the civil judge at Secunderabad to 
recover money lent to a deceased relative. 
Both the borrower & the alleged surety 
& their representatives were residents in 
Hyderabad, in which the civil judge’s ct. had 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 
have been barred by Stat. Limitations, but, 
in the Secunderabad ct. foreign residence 
tould be claimed by way of exemption from 
limitation. Judgment of the Resident at 
Hyderabad dismissing the suit affirmed, no 
part of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secunderabad.—Rari BAHADUR 
BANSILAL ABIRCHAND v. GHULAN MAHBUB 
KHAN (1925), 42 T. L. R. 5, P. C. 


of the Colonies. 


by the Act of 1912, & it was recoverable by 
the Govt. & could be deducted from a larger 
sum admittedly due to applts.—AUCKLAND 
ILARBOUR BOARD v. It., [1924] A. C. 3183; 93 
L. J. P. C. 126; 180 L. T. 621, P. C. 


Annotation :—Refd. A.-G.r. G.S. & W. Ry. of Ireland, [1925] 
A. C. 754. 


Refd. A.-G. tor Alberta 
v. Cook, [1926] A. C. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A.C. 61]. 


265a. Recognition of existing proprietary rights— 


Effect of proclamation. |—After a sovereign 
State has acquired territory, cither by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofore unoccupied by a 
recognised ruler, or otherwise, an inhabitant 
of the territory can enforce in the municipal 
cts. only such proprietary rights as_ the 
Sovereign has conferred or recognised. Even 
if a treaty of cession stipulates that certain 
inbabitants shall enjoy certain rights that 
gives them no right which they can.so en- 
force. The meaning of a general statement 
in a proclamation that existing rights will be 
recognised is that the Govt. will recognise 
such rights as upon investigation it finds 
existed. The Govt. does not thereby re- 
nounce its right to recognise only such titles 
as it considers should be récognised, nor 
confer upon the municipal cts. any power 
to adjudicate in the matter. 


PART II. SECT. 4, SUB-SECT. 2.—A. 

sn. Canada—Dustrict court, }—Exeept 
as to matters for which particular 
statutory directions provide  other- 
wise, a district ct. has jurisdiction 
over persons & property throughout 
the province & may entertain an action 
irrespective of where within the pro- 
vince the cause of action arose, tho 
property ix situated, or defte. reside.— 
-OLAR AERATED WATER WORKS ¢t. 
WINNIKOFY, [10921] 3 W. W. R. 370; 
ea L. R. 403; 17 Alta. L. R. 150.— 


Ireland — Power to 
against ‘* neighbouring 


so. Northern 
make order 


countics "-—-Limited to counties im 
Northern Ireland.}—Under Grand Jury 
(Ireland) Act, 1836, s. 140, the 
expression ‘‘ neighbouring counties ”’ 
must be taken to mean “ neighbouring 
countics ’? in Northern Ireland. The 
jurisdictions respectively set ap by 
Govt. of Ircland Act, 1920, are mutuall 
spuchenceny & exclusive of each other 
within the respective areas.—PLUMB & 
ORR vw. FERMANAGH COUNTY COUNCIL, 
[1923] 2 Ls R, 64.— IR. 


PART III. SECT. 1, SUB-SECT. 1. 
239 i. Introduction of English law by 


colonial statutc.}—The custom whereby, 
when marine insurance was effected 
through a broker, the broker & not the 
assured was liable to the underwriter 
for the premium, while the underwrite: 
was directly responsible to the assurcd 
for the loss, was not so firmly extab- 
lished as part of the law of England in 
1792 that it was to be deemed to have 
been introduced into Upper Canada by 
32 Geo. 3, c. 1.—O'KEEFE & LYNCH OF 
CANADA, Lrp. v. TORONTO INSURANCE 
& VESSEL AGENCY, LTp., [1926] 4 
D. L. R. 477; 59 O<£. L. R. 235.— 
CAN. 


271a. —— - 


378a. 


Sprite brought a suit for a declaration 
that they were proprietors of certain lands 
situated within territory which in 1860 had 
been ceded to the British Govt. under a 
treaty :—Held: upon the facts, & applying 
the above principles, the suit failed.— 
VAJESINGII JORAVARSINGJI v. SECRETARY OF 
91a. FOR INDIA (1924), IL. R. 51 Ind. App. 
357, P. C. 


JAYA- 





-]—WIIEYEWARDENE  v. 


Vol. XVII.— Dependencies. 


290. Add. Annotation : 
315a. 


al{nnotatoons 
Moo, PLC OC. 4. 


Cases 265a—390a. 


WARDENHE (1924), 91 L. J. P. C. 443 1382 1. T. 
1613; 69 Sol. Jo. 793. 

Refd. Nadan v. R., [1926] 
A.C, £82. 

—— Limitation Act, 1623 (c. 16)—Extends 
to India.J|—Easr InpIA Co. v. ODITCHURN 
(1850). 7 Moo. P. GC. GC. 853 5 Moo. Ind. App. 
43: 14 Jur. 2568: 18 BK. RR. 811, P. C. 


Folld. Lucekmabove vr. Mottichund 1853), 
Mentd. Keignte Tl. Dp. C._v. Sutton 


Part V.—Extradition and Fugitive Offenders. 


365. Add. Annotation :— Mentd. Pte Paget, Le p. Official Receiver, [1927] 2 Ch. 8&5. 


Part Vl—Conflict of Laws—Colonial Judgments. 


366. Add. Annotation : 


Mentd. Employers’ Liabihty Assee. 7. Sedewich Collins (1026), 


951. J. WK. B. IOVS. 


Part VIII.—Property in Land. 


369. Add. Annotution :—Mentd. Ontario & Minne- 


sota Power Co. v. R., [1925] A. C. 196. 


371. Add. Annotation :—Mentd. Ontario & Minne- 


sota Power Corr. R., [1925] A. C. 196. 


Foreshore & bed of navigable river— 
St. Lawrence.|—-The King, as representing 
the Province of Quebec, is the sole owner of 
the foreshore & bed of the St. Lawrence 
River at the place where the Montreal 
harbour comrs. constructed works which 
necessitated the outlet of a sewer in the city 
of Montreal being changed. The Dominion 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation.—-MONTREAL 
CORPN. v. MONTREAL HARBOUR COMRS., 
JETREAULT ¥. MONTREAL HARBOUR COMRs., 
A.-G. FOR QUEBEC v. A.-G. FOR CANADA, 
[1926], A. (. 209; 95 L. J. P. C. 60; 134 
L. T. 578; 42 T. L. R. 08, P. C. 





-—— 


381. Add. Annotution: 





~ Boundary between Canada & Newfound- 
land.|] —The eflect oof various Orders in 
Couneil, Proclamations, & Statutes being to 
give the Govt. of Newfoundland, not mere 
rights of inspection & regulation upon a line 
of shore, hut territory which became as much 
a part of the colony as the island of New- 
foundland itself & was capable of being defined 
by metes & bounds: eld: the boundary 
between Canada A Newtoundland ino the 
Labrador Peninsula was along the crest of 
the watersheds of the rivers flowing into the 
sea onthe shore of Labrador. Pe BOUNDARY 
BETWEEN CANADA & NEWFOUNDLAND IN 
LABRADOR PENINSULA (19027), 187 LL. T. 187 ; 

Pot Heo. CS 

Mentd. Fe Klwood, [1927 | 
1 Ch. 455. 


390a. -—— Land held under Discharged Soldiers’ 


Settlement Acts —Eviction.|— If a person hold- 


PART III. SECT. 2, SUB-SECT. 1.—A. 

hi. Afode of exclusion — NSubject- 
matter covered by colonial legislution. -— 
Tho provisions, relating tofraudulent & 
>referential assignments, of Abssign- 
ments Act, 1907, repealed in 1921, 
re-enacted in 1922, & consolidated in 
Fraudulent Preferences Act, R. 8S. A. 
1922, constituted a complote code upon 
the subject. which had the effect of 
excluding Stat. 13 Khiz. c. 5, 6.3, a8 to 
a pens: action.—_CONNOoRS v. EGLI, 
{1924) 2D. L. HR. 59; 1 WoW. RR. 1050; 
20 Alta. L. R. 205.—-CAN. 


PART III. SECT. 2, SUB-SECT. 1.—B. 


mm (p. 464) f{. Applicable wo 
Aiberta.}- LAMB wv. Lawn, [1925] 4 
D.T.. KR. 526; (1925) 8 W. W. KK. 397 
—CAN 











b (p. 4605) i. Applicable to 
Indw.jJ—-The above Act extends to 
India, & applies to Hindoos & Mahome- 
dans as well as Europeans, in civ] 
actions in the Supreme Ct —RvUckKma- 
BOYK v. LULLOOBHOY MOTTICHUND 
(1852), 5 Moo. Ind. App. 234.—IND. 


PART VIII. SECT. 1. 
ei. Rights of Dominion ¢& 
private person—Grant of land by pro- 





vince before confederation. }—W here ptf. 
claimed under a grant issued by the 
rovinoe, in 1857, prior to confedera- 
ion :-—~Held: the Crown, as_repre- 
sented by the Dominion unde: B.N.A. 
Act, 18867, 8. 91 (12), could not grant 
by Hceence power to erect a welt on 
Private property.— Dn Lar wv. HAS DEN 
Sarg DL. K.11; STNLSLR S46 


e ti. Indian Reserves— Indians 
not entitled to alicnate by lease or sale- 
Right of Crown to recover possession, |— 
R. ¢. MCMASTER, [1926] Exch. C BR 
68.—CAN, 


sp. Indig—tLand held by Fast India 
Company.J— A village not permanently 
assessed wus granted by the East 
India Co. in 1843 to the predeccssu: 
of pitf. with a condition restraining 5 
alienation without the Govt.’s previous 
sanction :—Held: though the formal 
assumption of sovereignty in India by 
the Crown was only In 1858, vet the 
possessions were, us provided by thie 
revious Charter Acts, held by the 
ast India Co. only as the delegates of 
& in trast for the Crown.—SECRETALR) 
OF STATE FOR IND1I4 v. RAJA PARTHA- 
SARATHY APPA Rao (1926), I. L. R. 49 


461 





Mad. 349. ~IND. 
PART VIII. SECT. 2. 


Timber cut on Crown lands 





q i. 
~ Necessity for marhing.|— HARRISON 
Bay Co., Lp. »v GAULHILAR (1925), 35 
B.C. R. 498 ~CAN., 

q ii. Decision of Minister of 
Lands, Forests & Minis—Effeet of. j— 
The decision of the above Minister m 





favour of the ifrsuing of a patent is 
merely an Intimation that he will 
recommend such Issues at is not a 
final adjudication & docs not bind the 
Crown — FEurszepaTRien a7 RY fPo264 4b 
DL. R239; 590. L R 33l- CAN, 


ri. ——- Canal Ieserve, Otlauwa,}— 
fleld: legislation with respect to 
Ordnance lands vested in the Province 
of Canada the lands comprised in 19 
Vict. ce. 45, sched. 2, & anv trust with 
which the lands were inpressed was 
put an end to as to the lands under that 
schedule by such legislation, & 7 Vict. 
c. 11 gave power to sell any vacant 
land net required for military or canal 
purposes oy for the Ordnance Dept.— 
Orrawa (Ctis) ». GRAND TRUNK Ry. 
Co., OFrawa (CITY) v. OTTAWA & NEW 
YorK Ity. Co. (1920), 64 D. L. It. 337; 
50 O. IL. it. 239.—CAN. 


Cases 390a—538a. 


394. 


ing Crown land in South Australia under 
Australian J)ischarged Soldiers’ Settlement 
Act, 18917, & amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected without a 
judicial or quasi-judicial inquiry.—LAFFER 


391. 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


v. GILLEN, [1927] A. C. 886; 96 L. J. P. C. 
166; 137 L. FE. 701 ; 43 T. L. R. 604, P. O. 


Add. Annotations :—Apld. Sunmonu v. Disu 
Raphael, HOD6] A. A. vi 881, Refd. Bonus Il. 
Vv. Miller, {1926] A C. 618. 


Part 1X.—Judicial Committee of the Privy Council. 


Add. Annotation :—Refd. Nadan v. R., [1926] 
A. ©. 482, 


398a. Supreme Court of Palestine—Sitting as court 


401. 
405. 


445. 


465. 


485a. 


PART IX. 


448 i. General rule.)}—Spocial loave 
to appeal should only be granted where 
caro involves matters of 
interest or some important queation of 
law.—RICHER 0, CITY 
ees NY. L. R. 3263 [1925] 3 W. W. 

399.--CAN. 

‘476 i. Leave granted on terms—By 
what court wunnased.}—Where leave to 
appeal to the 
the conditions attached to such leave, 
& the terms on which it {a allowed, 
should be left to the Judicial Com- 
mittee. —NTEVENSON &. FLORANT, (1926] 3: 
BAN. L, HR. 601; [1926] 8. C. R. 90.— 


the 


477 


allowed-—Privy Council Appeala 
RS. O., 1914 (ce. 64), 8. 11. —MCBRIDE 
v. ONTARIO JOCKEY Ser ta 
17. 4. 
CAN. 


PART IX. SECT. 4, SUB-SECT. 2.— 
B. (a). 


483 iv. 
Where leave to appeal to the Privy 
Council waa applied for, 
age reer tha 


a 
10, oa non elon 
Procedure Code, 1908, s. 110 (2) ~— 


Held: 


in the partnership that mus 
to, & not the value of the whole of the 
par. nership property.-—-NARIMAN RUB- 


of first instance.]—JERUSALEM-JAFFA Di1s- 

TRICT GOVERNOR v. SULEIMAN MouRRA, No. 

20a, ante. 

Add. Annotation : 

A.C. 482. 

ao Annotations :—Mentd. St. Magnus the 
, London Bridge (1924), 41 T. L. R. 33 

Cape St. Mary, Suffolk ». Packard, [1927] P. 

$9 
Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 


Add. Annotation :-—Apld. A.-G. for Alberta 
wv. Cook, [1926] A. ©. 444. 


Directly or indirectly involved—Success- 
ful appeal rendering possible prosecution of 
claim for larger sum.|—Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Rs. 18,000 to petitioner & Rs. 3,900 
to resps. ‘The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of resps. The 
appellate ct. in India made a decree dis- 
missing the suit & refused to certify under 
Code of Civil Procedure, 1908, s. 110, that 
the case was a fit one for appeal to the 
Privy Council in that it wou q ** involve, 
directly or indirectly, some claim or question 
to or respecting property ”’ of Rs. 10,000, or 


--Refd. Nadan v. R., [19286] 





SECT. 4, SUB-SECT. 2. --A. 





ublic 


TY OF Moose JAW, 


were “ property ° 


*rivy Council {sg granted, 


than $4,0 


O. L. 


h ae 
for leave to appeal 
Council meane 
the date of the 

taken into acco 


Seeurity—By whom 
Act, 


i. oe ome 








Te Rt ads 


R. 743; 58 O. 


483 v 
trade & “poodwill. ~ 
& judgment was to destroy or prevent 
dofts. from trading by depriving them 
of goodwill & of trade names which 
they had hitherto | used 3—Held;: these 
& as any of the 


“ pecuniary eeraant 
sum within Privy Council Ap 
?.—BaTTLE CREEK EN pple CoRN 
FLAKE Co. v KELLOQG TOASTED CORN 
Ae eg ere 192d) 2 D. L. Rn 71338: 54 

?.—CAN 


fo, 
unt in 


490. 


501. 
525. 


upwards. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81, 000 damages under 
the contract :—Held: without defining the 
meaning of ‘‘ property ’’ as used in sect. 110 
petitioner’s lain upon the contract was too 
remote to be considered as being property 
indirectly involved, & his petition should be 
dismissed.—UDOYCHAND PANNALAL v. GUz- 
DAR (P. E.) & Co. (1925), L. R. 52 Ind. App. 
207, P. O. 

Add. Annotations :—Mentd. Prager v 
spiel, Stamp & Heacock, [1924]1 K. B 
Poland v. Parr, [1927] 1 K. B. 286. 
Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 

Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 


. Blat- 
. 566; 


526a. ——— From Canadian court.}—NADAN v. R., 


527. 
534. 


No. Ola, ante. 
Add. Annotation :—Refd. Nadan v. R., [1926] 
A. ©. 482. 
Add. Annotation :—Refd. Nadan v. 
A. C. 482. 


R., [1926] 


538a. Question of jurisdiction of colonial court— 


oo MRATA v. HASHAM 5 aa Fe 
D Has1 KHAMIBA (1924), I. L 
Hs BOI. 149.—IND. 


roperty "*—Loss of 
here the result of 


matters in controversy was worth more 
tho matter was a 
” exceed 


a an evepuieaace 


Pa heseucat to 
decree cannot 


To issue mandamus to inferior court.|——-' The 
Supreme Ct. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 


pmo administratjon of criminal justice 
in India, unless there has been some 
violation of tho principles of justice or 
some disregard of legal principles.— 
RUBTOM ¥. Pia ss pe INGH v. R., 
TaBa SINGH 2. DA BAKsH v. Rt. 
(1923), I. L. Rt. 13 ee 515.—IND. 
532 fi. -]— The power of the 
Judicial Committee to ontertain appeals 
from a lower ct. ie not that of a ct. of 


~R. 





criminal ap ~~ but as the Pri 
Council adv g the Sovereign with 
that. rd to the eeerciee of the preroga- 
8 Act, ied whigh is a remnant of the powers 
he Crown to interfere with tribunals 


of ties which do not exist in this 
country at There must be proof 
that there was ne proper trial & Pihat 
the forms of judicial procedure 
were auweearded., not only according to 
Jocal ordinances, but according to the 
aoNe ooerecter which is common 

— Oo wv. R. (1924), 


making an V1 Ro oo Bon 455.—IND 
aie o bbe om. — 'e 


estimate of value ie under Civil P 


Code, 1908, s. 





Parinership  eutt.j— 


petitioner by ne or forfeiture 
tlig -DrOneIeY Of eae 

property o é 
the meaning of Civil 


it. was the value of od haa snore 
ooke 


(No. 3 THggnt 2 We 
(iy 3h, BER) 2 


110 (2).—SESHGTRI 
SHAMRBAULINGAM vw. MaNnszaYYA (1925), 
I. L. R. 50 Bom. 160.—IND 


st. Not amount o 


PART 1X. SEOT. 4, SUB-SEOCT. 3.—A. 

8321. Not a court of criminal appeal] ] 
—The Judicial Commi 
accept nor share the responsibili eg for 


PART IX. sacl 3)" SUB-SECT. 3.— 





° 538 ———.}+—-R. v. Scotr (No. 2) 
of y imposed esa) 57 N. 8. R. 201 -—OAN. 

AB sageosich are. } 538 iii. in... -.--. 

A Wine & SPmRit, ee admitied.}—Held: the use made in 
W. R. 116 "eT evidence of books & documenta feana 
d Practited es nUestion Ge great goncral 

& qu on of ‘ e 
eee ere a od ME eee 
ttee will n m. Cas. 86; R549 


by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by @ grand jury for the county. The fact 
that no rules have been made as to the issue 
of a mandamus in a criminal matter does not 
reclude the Supreme Ct. from exercising its 
powers. 
Special leave to appeal to the Privy Council 
was granted upon a petition alleging two 
unds: (1) that the Supreme Ct. had not 
Jurisdiction to issue a mandamus in the 
circumstances abovo referred to, & (2) that 
under the Criminal] Code the persons indicted 
had not the option given by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first ground; the question 
whether the appeal could be entertained 


special leave was given failed, & the second 
und was merely a question of procedure 
was not one upon which an appeal would be 
entertained.—A.-G. FOR ONTARIO v. DALY, 
[1924] A. O. 1011; 94L. 3. P. CG. 21; 182 
L. T. 210; 40 T. L. R. 814, P. C. 


Annotation :—Refd. Nadan v. R., [1926] A. C. 482. 
538b. Question of procedure.|— A.-G. FoR ONTARIO 


v. Darty, No. 538a, ante. 








Vol. XVII.—Dependencies. 


559. 


560. 


Cases 538a—626. 


induce the Privy Council to give special 
leave to appeal.—Umra v. R. (1924), 41 
T. L. R. 86, P. C. 

Add. Annotations :——As to (1) Consd. Umra v. 
R. ae 41 T. L. R. 86; Nadan v. R.., [1926] 
A. C. 482. 


Add. Annotation :—Refd. Nadan v. R., [1926] 
A.C. 482. 


586a. Discretion of court below—-Judicial Com- 


mittee will not interfere—Though members 
of court below disagree.}—Under Civil Codo 
of Quebec, art. 189, a husband or wife may 
demand a separation on the ground of “ out- 
rage, ill-usage, or grievous insult’’; & by 
art. 190: ‘‘ The grievous nature & sufficiency 
of such outrage, ill-usage & insult, are left 

ie diseretion of the ct., which, in : 


the parties.”” In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a great difference of 
judicial opinion, unless it appears that there 
has been a miscarriage of justice. —BALDWIN 
v. BALDWIN (1922), 91 1. J. P. C. 2083; 128 
L. T. 10, P. C. 

Add. Annotation : — Consd. Re Letters Patent 
No. 139,207, He Carbonit Akt., {1024] 2 Ch. 


Add. Annotation: Refd. Nadan ev. R., [1926] 


Add. Annotation :- Refd. A.-G. of British 
Columbia v. A.-G. of Canada, [1924] A. C. 


Add. Annotation : - Refd. Nadan v. it., [19261 


542. Add. Annotations :—Refd. Umra v.R. (1924), 588: 
41 T. lL. R. 86; Nadan v. R., [1926] A. C. 53 
482. : 
549. Add. Annotation: -Refd. Nadan v. R., [1926] 606. 
A.C. 482. | A.C, 
549a. —-— -——- -——.}-Navanv. R., No. 0) a, ante. 608. 
549b. Misinterpretation of statute. ]— 599 
The contention that in a criminal case a ct. a 
in India has come to a wrong conclusion 621. An 
upon the interpretation of an Indian statute A.C. 482. 
is not necessarily tantamount to an allegation 626. 


of substantial & grave injustice such as to 


ee rt ~_— 


Add Annotation: 
A. ©. 482. 


Refd. Nadan v. R., [1926] 





= _—  ketetecereed 


PART IX. SECT. 8, SUB-SECT. 1. . he 


605 i. Operation of 
Australian Judiciary Act, 1903.}-- 
Judiciary Act, 1903-1920, s. 39 (2) (a), 
excludes an appee as of right to the 
Privy Council from a decision of the 
Supreme Ct. exercising Federal juris- 
diction, & ves to the High Ct. 
jurisdiction entertain an appeal 
from such a Gecision.— LIMERICK S.S. 
Co. v. COMMONWEALTH OF AUSTRALIA 
(1924),35 C.L.R. 69; 258. 0.N.8. W. 
293; 31 Argus L. R. 153.—AUS. 


PART IX. SECT. 8, SUB-SECT. 2. 


sh. Competency of appeal — From 
Divisional Courl of Apis late Division.) 
—NOo ah er lies, unless the case falls 
within Privy Council Appeals Act, 
R. 8. O., 1914 (c. 54), or unless leave 
to appeal is granted by the Judicial 
Committee.—BOLAND ov. CANADIAN 
NATIONAL Ry. Co., [1926] 1 D. L. R. 
420; 58 O. L. R. 225.—CAN., 


qi. ——— Neccssily for.}—Ever since 
34 Geo. 3, c. 2, 8. 36, now found, 
substantially unchanged, in Privy 
Council Appeals Act, R. S. O., 1914 
(c. vag 8. 2, tho right of appeal in 
cases falling within its terms has stood 








unchallenged, & no leave to a 1 
either to be given by the Judicial 


oon pepardod na neneennre At once 
n as necessary. ioug 
the Act is absolute in prohibiting an 
ap in cases which do not fall within 
it, this does not deprive his Majesty 
of the prerogative right to grant leave 
to appeal in any case in which he sees 
fit to exercise that right.—McBRIDE 
v. ONTARIO JOCKEY CiUB, LTv., [1926] 
1 D. L. R, 743; 58 O. L. R. 87.— 


ss LwiAnnit an thaeine 


been held Hable for approximately 
$7,000, appealed giving security onl 
for $500 for the costs of the appeal. 
The appeal having been dismissed, 
applts. applied for a stay of proccedings 
vending a projected appeal to the 
udicial Cormmitteo of the Privy 
Council:— Hcld: the application as 
made could not be granted.— Fimu.iry 
PHENIX FIRE INSURANCE Co. or NEW 
York v. MCVHERSON, [1925] 3 J). LL. &. 
131; [1925] 8. C. ht. 104.—CAN. 


f i. -}~-An application for 
special leave to appeal to the re 
Council, & even the granting of suc 
leave, do not. ipso facto operate ar a 
suspension of proceedir in execution 
of the judgment rendered by tho 
Suprome Ct. of Canada.— STEVENSON 
v. FLORANT, [1926] 1 D. L. R. 601; 
{1926} S. C. R. 90.—-CAN, 


k (p. 498) i. (1) Leave to 
appeal to the Privy Council should not 
be anted in a criminal case, but 
varties desiring to appeal should be 
eft to their remedy by application to 
the Privy Council for such leave. 

(2) Assuming the ct. to have power 
to grant leave to appeal, such leave 
should be refused in any case not 
coming within the principles laid down 
in Re JxXillet, No. 542, ante.—KHK. v. R. 
(1926), 46 Can. Crim. Cas. 367; 57 
N. 8. R. 457.—OAN. 

sk. 4ppcals Ferland in Supreme 
Court & before Privy Council— Stay of 
Picrcen nde in Canadian anqwal.}— 

here, A. & B. being co-defts., A. had 
first inscribed an a pee os hearing in 
the Supreme Ct. o a, & B. later 
on had inscribed an appeal to the 
Judicial Committee of the Privy 
Council, upon motion on behalf of Kh. 
the procece g8 OD the first appeal were 

male j€«€lhn A 1 # ¢hao 


atawenA man antatan n~ 
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Puvy Counc) upon B.'s) appeal.— 
ASHBRIDGH ©. SHavet & ELARRIBON, 
{[1924)4 DL. R. bOd8s PP25T S.C. Re. 
G91.- CAN. 


PART IX. SECT. 8, SUB-SECT. 38. 


pi. —- —— ~ —./—A Judgment 
of the High (4. on the Appellute Side, 
granting probate to a person, is a final 
deerce, from which an appeal lies to 
His Majesty in Councll, — Vi LLASAWMY 
SARVA! oO. LL SIVARAMAN Srervair (1926), 
Ib. R. 6 Ren. 119.— IND. 


ai. - From interlocutory judg- 
ments.) Appeals on matterk inter- 
locutory im ther nature should be 


allowed to be profetred to His Majesty 
in Council only when their deemion 
will practically put aun end to the litiga- 
tion & finally deade the mghts of the 
parties.-- BHAGWATI DAYAL 0. DIAN 
iN (1925), J. 1. Ut. 48 All. 329. 


639 ii. From order refusing to 
enrol legal practitioner. |\— An order of the 
High Ct. refusing to enrol a person as 
a legal practitioner under Legal 
Practitioners Acts, 1879, is not one 
from which the High Ct. has juris- 
diction to grant leave to cel to the 
Privy Council.— Re M18s (1022), 1. L. R. 
1 Pat. 590.— IND. 

bi. Valuation of property com- 
pulsarily acquired.}—In appeals in- 
volving the valuation of property in 
India, the Judicial Committee will 
entertain an appeal under Act XIX, 
1921, 8. 2, as to the value of property 
compulsorily acquired only upon 
questions of principle, including errors 
in appreciating or applying the rules of 
evidence, or the judicial methods of 
weighing evidence.—-NowkoJ1 Rus- 
TOMJI WADIA v. Bompay GOVERNMENT 


fIOMORAV FT OQ Damn. Fan ¥ 








Cases 640a—714b. 
640a. 


713. 


714. 


—— If merely advisory.]— Applits. 
claimed to deduct from the income on which 
they had been assessed a sum paid to under- 
writers on an issue of preference shares on 
the ground that it was ‘‘ expenditure incurred 
for making profits in their business ’’ within 
Indian Income Tax Act, 1918. The collector 
of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. 
They then appealed to His Majesty in 
Council] :-—Held: on a preliminary objection, 
the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 
1918, 5. 51, was merely advisory & not final, 
& the appeal to His Majesty in Council was, 
therefore, incompetent.—Tata Iron & STEEL 
Co. v. BOMBAY CHIEF REVENUE AUTHORITY 





640b. 


662. 
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(1923), L. R. 50 Ind. App. 212; 39 T. L. R. 
288, P. C. 

— Order of High Court—On appeal from 
application to district judge to file award. ]— 
An appeal to the Privy Council lies under 
Code of Civil Procedure, 1908, s. 109, from a 
decree or final order of a High Ct. made upon 
appeal from an order of a district Judge upon 
an application to him to file an award in ct. 
The appeal is not precluded by sect. 104 (2) 
of the bode 3 that provision applies only to 
an appellate order of a district judge where 
the application has been made to a sub- 
ordinate judge.—RaMLAL HARGOPAL v. KIs- 
HANCHAND (1923), L. R. 51 Ind. App. 72, P. C. 
Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 





Part Xll.--lIrish Free State. 


Add. Citation :—21 Tu. G. BR. 419, C. A. 
Add. Annotation :-—Mentd. Campbell v. Pollak, 
[1927] A. C. 732. 

For the paragraph in the original volume 
substitute the following paragraph :— 

Transference of liabilities of 

Government to Irish Free State.|—-By ayree- 
ments made in 1917, during the war with 
Germany, it was agreed between the British 
Govt. & resp. co., that the co. should make 
certain alterations in their railway lines in 
order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt. undertaking to reinstate 
the lines after the conclusion of the war. 
In 1022, Irish Free State (Agreement) Act, 
1922 (c. 4), & Irish Free State Constitution 
Act, 1022 (session 2) (c. 1), were passed. Atthe 
date of the passing of these Acts the contracts 
with the Govt. were still executory :~—Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the hability under 
the contracts of 1917 from the Hritish Govt. 
to the Govt. of the Irish Free State.- -A.-(. 


-~}~The question of 


British | 


714a. 


v. Great SOUTHERN & WESTERN Ry. Co. 
OF IRELAND, [1925] A. C. 754; 94L. J. K. B. 
772; 133 l. T. 568; 41 T. L. R. 576; 69 
Sol. Jo. 744, H. L.; revsg. S. C. sub nom. 
GREAT SOUTHERN & WESTERN Ry. Co. OF 
IRELAND v. R., [1924] 2 K. B. 450, C. A. 

— Effect of on Judgments Extension 
Act, 1868 (c. 54}.J—The effect of Irish Free 
State Constitution Act, 1922 (session 2) 
(c. 1), s. 1. & art. 73 of the Schedule thereto, 
& of Irish Free State (Consequential Pro- 
visions) Act, 1922 (session 2) (c. 2), s. 1 (1), 
is that Judgments [Extension Act, 1868, has, 
since Dec. 5, 1922, ceased to apply to the 
Irish Free State.—BANFIELD v. CHESTER 
(1925), 91 L. J. K. B. 805; 183 L. T. 623; 
417. L. R. 5635; 69 Sol. Jo. 692, C. A. 








——- — -.]—See, also, No. 716. 


the trint Judge, being equally divided. 
- TREMAIN ». MANAWATER DRAINAGE 


714b. Government of Ireland Act, 1820 (c. 67), 


s. 56 (6), Sched. VIII---Constitution of Irish 
Free State (Saorstat Eireann) Act, 1922 
(No. 1 of 1922), Sched. I, art. 78 — Right of 
transferred civil servants to compensation on 
retirement in consequence of change of govern- 


st. Jrish Free State (Agreement) 


law involved need not be of general 
importance ; it is sufleient if there is 
a substantial question of Jaw between 
the parties. — RAGHUNATH PRASAD 
“ow PARTABGASH DePuTY ComMRs. 
(1927), 54 L. R. Ind. App. 126.—IND. 

{ ii. JJ—DELHI CLoru & 
GENERAL MILs Co., LTp. ». Detail 
INCOME TAX Comrs. (1927), 54 L. BR. 
Ind. App. 421.—IND. 

f iil. Matter of general imporlt- 
ance.|—fleld : a caso was a tit one for 
appeal to the Privy Council, where the 
question in dispute was of general im- 
portance, as the execution of docu- 
ments with an option of re-purchase 
Was very common & & considerable 
amount of litigation came before the 
cts. {n connection therewith.—JIvan- 
GIRT GURU CHAMELGIRI e. GAIJANAN 
NARAYAN PaTKAR (1926), I Le. R. 50 
Bom. 753.—IND. 











PART IX. SECT. 8, SUB-SECT. 4. 


k (p. 503) 1. ——--— —~— ——- Judyes 
equally divided.)—The Ct. of Appeal 
wanted leave to appeal to the Privy 

uncil from a decision of the Ct. of 
Appeal reversing an ordor for a new 
trial, the verdict of the jury being for 
more than £500, & the judgea. including 


BoarRp, 11926) N. Z L. RR. 416.—-N.Z. 


sm. Trish Free State—lLearc to appeal 
When granted.J}— The general prin- 
ciples governing applications for leave 
to appeal stated.—Ht Ln oe MR ENNA, 
‘FREEMAN'S JOURNAL’? ¢. FERNS TROM 
& TRAESLIBERE,” [1926] 1. RR. 402.—I1R. 


gn. —-- --—-- ——-.j—TLeave to 
appeal refused. — O°CALLAGHAN &. 
O’SULLIVAN, 11926; L. R. 556.— IR. 
—— ee. J — See, also, No. 
715. 
PART XII. 


714 1. Trish Free State Conatitution 
«fect, 1922 (session 2) (c. 1)—Transfer- 
ence of assets of British Government to 
Irish Free State.}—Held: a debt due 
to the Land Commission, although 
ineurred in 1922, was an “* asset ”? that 
had been transferred from the former 
Govt. of the United Kingdom of Great 
Britain & Ireland to the Govt. of the 
Trish Free State.—Re MALONEY, [1926] 
I. R. 202.— IR 


714 ii, Effect on jurisdiction of 
eristing courta—Pending establishment 
of courts for Irish Free State.|}—R. v. 

ICKLOW CounTY CourRT JUDGE, 
(1924) 270. R. 139.~—IR. 





Act, 1922 (c. 4)—Effect on Companies 
Acts.}—On petition by a shareholder 
for the compulsory winding up of a co. 
as an unregistered co. :—--Held: not- 
withstanding the provisions of the above 
act & of the Orders therounder, the 
Cos. Acts remain in full force until 
revoked or altered by a compctent 
legislature, & the cts. of Southern 
Treland had no jurisdiction to make 
the order.—Re PORTARLINGTON ELEKC- 
TRIC LIGHT & Power Co., LTv., [1922] 
1 I. R. 100.—IR. 


sw. Power of Oireachtas.) — Within 
the whole area of the Irish Free State, 
the Oireachtas is a free & unfettered 
legislature, & thero is nothing in the 
treaty, the constitution, or the statute 
confirming them, to limit the power of 


the Otreachtas to authorise the 
detention of untried ersons.—R. 
(O’CONNELL) v. HARE ARK CAMP 


(MILITARY GOVERNOR), [1924] 2 I. R. 
104.- -IR. 


az. Public Safety (Powers of 
drrest d& Detention) Temporary Act 
(I. F. S.), 1924—Intra_ vires.}-—R. 
(O'CONNELL) v. HARE PARK CAMP 
Ski ad GOVERNOR), [1924] 2 7. R. 





Vol. XVII.—Dependencies. Cases 714b—716. 


ment.}—Wiaae rv. A.-G. oF TRisH FREE STATE, 716. Add. Citations :—[1924] 1 K. B. 214; 93 


[1927] A. C. 674; 96 L. J. P. C. 88; 137 L. J. K. B. 331; 130 L. T. 269. 
L. T. 460; 438 T. L. R. 357. P. C. 
715. After this case add “ Sec, ulso, cases in Part Add. Annotation :—Folld. Banfield v. Chester 
IX., Sect. 8, sub-sect. 4, ante. ”’ (1925), 94 L. J. K. B. 805. 


Notes on Canadian Constitutional Cases 
(Vol. XVIT., p. 508). 


Cases coming under this head decided since the publication of the original volume have been 
included on pp. 4638-460, ante. 
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Cases 183 —256. 


DESCENT AND 


ENGLISH AND Emptre Digest SupPLEMENT. 


DISTRIBUTION. 


Part 1V.—Descent of Real Estate. 


188. After this case insert ‘‘——— Liability to legacy 
duty. J eanleg Estate & OTHER DeatTH DUTIES, 
Vol. XXI., p. 58, No. 877.” 


133a. S. P. Lock v. Lock (1710), 2 Vern. 666 3 28 
i. BR. 1035. 


184a. Construction of ancient customary 
“** Nepos.’’|—-WHITLOCK v. WHITLOCK (1924), 
40 T. L. R. 666, D. O. 


Part V.—Distribution of Personal Estate. 


165a. ——— Subject to interest of posthumous child.] 
—-Distributory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
child.—EpWarRps v. FREEMAN (1727), 2 
P, Wms. 435; 24 E. R. 803, L. C. 


Annotations —Folld. Wallis v». Hodson Fae pam. Ch. 
272. Refd. 9. 


Villar v. sey [190 7) A Mentd. 
Evelyn v. Kvelyn (1731), 2 YP. Wis. re ey Morris * 
Burronghs 1737), 1 Atk. 399; “Green ; Ekins (1742), 2 


Atk. 473; Parsons v. Parsons (1744), 9 Mod. Rep. 464 ; 
filtiot v. Collier (1747), 3 Atk. 526; pore v. Ue ie, 20 (1867), 
L. R. 4 Eq. 305; Taylor v. Taylor 1875), L dq. 
155; Re Blockley, Blockley v. Blockley eee a oh: DD. 
250; &e Ford, Ford v. Ford (1901), 46 Sol. Jo. 6 


165b. J—J. W. died intestate in 1724, 
& left issue T. W. who died within a week 
after his father, & his wife enceinte, & on 
May 20 following pltf. was born; she is 
entitled to her share under the Statute of 
Distributions, as much as if she had existed 
in his lifetime.—WALLIS v. Hopson (1740), 
on 114; Barn. Ch. 272; 26 E. R. 472, 

Annotations :—Folld. Burnet v. Mann (1748), 1 Ves. Sen. 

156; Thellusson v. Woodford (1799), 4 ve bay. Refd. 


Thelluason v. Woodford (1805), 1 Bos. & PLN. R. 357; 
Villar v. Gilbey, (1907) A. C. 139. 


165c. 














~}—A child en ventre sa mére may 
take under the Statute of Distribution.— 
THELLUSSON v. WOODFORD (1799), 4 Ves. 227 ; 


$1 E. R. 117, L. C. affd. (1805), 1 Bos. & 
P.N. BR. 357, O. L. 


Annotations :—Refd. Blackburn ». Stables (1814), 2 Ves. & 


re ae Re Burrows, Cloghorn v., Burrows, vee ) 2 Ch. 
Re Wilmer’s Trusts, Moore v. Niro dary » (1903) 1 
eft Biss Villar v. Gilbey, [1907] A. C. 139. Mentd. 


Davis (1801), 6 6 Ves. 43: : St. Paul’s v. Morris 
(1804),9 "Ves. 316: Underhill e. Horwood (1804), 10 Ves. 
209; Beard v. Westcott ier 5 Taunt. 393; South- 
an pton c Hertfoid Ss Pe es. & 54; Cadell ,: 
833), 10 Bing. 140; Doe d. Winter v. Perratt 
& G. 314; Cooke v. Turner (1844), 14 Sim. 
htingale v. Goulbourn (1848), 2 Ph. 594; 
» 8 State ee 8.193; Langdale 
. 391; T v. . Newoome 
- 16; Tholiveson v. Bendlesham (1859), 7 
: " Rastern pune: etc. Cos. v. Marriage 
Bd 9 H. L. Cas. 32; ime Pee Fe st Purposes 
Comrs. v. Pemsel, tiepi) a 


Stamford & 
Warrington, Payne v. Grey, igi] H “bi. 255 
See, now, Administration of Estates Act, 
1925 (c. 23), ss. 47 (1), 55 (2). 
178. Add. Aaviclition :—Consd. He Jones, Johnson 
v. A.-G., [1925] Ch. 340. 
180. Add. Annotation :—Refd. Re Bower Williams, 
Ez p. Trustee, (1927] 1 Ch. 441. 
181. Add. Annotation :—Consd. Re Bower Williams, 
Ea p. Trustee, [1927] 1 Ch. 441. 
187. Add, Annotation :—Consd. Re Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 
256. Add. Annotation: — Consd. Re Merrall, 
Greener v. Merrall, [1924] 1 Oh. 45. 





PART I. 
sa. Marriage Ordinance, 1884, of 
Southern Nigeria, ss. 39—Cron- 
struction, )—MARTINB v. Fow LER, [1926] 
A. O. 746 ; Yo TL. J. P.O. 1893 185 
l. TI’. 582.—NIGERIA. 


PART III. SECT. 1. 


sb. ‘** pee: —Local Regtatration 
of Tttle A 84,.J)—M‘DONNELL ¥. 
eae yeh I. R. 80.—IR. 


—— ——, COLLINS 0. COLLINS, 
1924] 1 I. R. 72.—IR. 


PART IV. SECT. 1 


h i, ———~.}-MacLean & GRAHAM 
Soom & MACKLNTOBH, {19827] N. A109. 


e 


h ii, ——- IV ho are.}-—L&EE v. BRANS- 
ara (1925), 52 N. B. R. 239.—CAN., 
bE tee of hare oa ee 
¢. 


3.}-—Re J EN 
Aci 3 ), [1927] zi BS L. R. 763 T1026] 


3 W. W. R. 737.—CAN. 


PART V. SECT. 3, SUB-SECT. 2, 


sk. Effect of charge.}—Held: the 
widow is not entitled to any portion 
of the real estate in specie.—CUNNING- 
une CUNNINGHAM, |1920) 11. R. 119. 


sl. S. P. DUNICAN v. DUNIOAN, [1920] 
11. R. 212.— IR. 


PART V. SECT. 3, spe 3. naar 
213 i. bahar to secure 
sum of money—Satiafaction rola anto. faa 
F. on his marriage executed a bond, 
whereby, in the event of his death in 
the lifetime of his wife, a sum of money 
was to be d to two trustees in trust 
for his wife. F. predeceased his wife, 
intestate & without issue :—Held : the 
sum secured by the bond was to be re- 
eet in the absence of evidence of 
y other intention, as satisfaction pro 
santa of the widow's share of her hus- 
band’s estate.—MATHEWS v. DONEGAN 


& Cooks, [1925] 11. R. 201.—IR. 


PART V. SECT. 4, SUB-SECT. 1. 


229 v. ——.}—The words “ child or 
children of a deceased brother or 
sister’? in Intestate Sucocessions Act, 
R. 8. A., 1922 (c. 143), 8. 7 (2), mean 
issue in the first goneration only, & do 
net Baie ae sence or moro 

— Re EMSLE. 

rere ifoass on we W. R. 816.—CAN. 

a Li. -}—Held : such a 
ot entitled in Saskatchewan to share 

in the estate of the father dying 

intestate & domiciled in Saskatchewan 

peter’ the coming into force of Adoption 

f Children ane ate NE ce ta v. 
eS iranies [1926] 2 D. L. R. eS 
[1926] 1 W. W. R. 657; 20 Sask. L. R 
407 co 








PART V. SECT. 6. 
sp. Not widow of only brother pre- 
deceasing intestatc.}—Re HxsNDERSON, 
{1926) 2 D. L. R. 536.—CAN. 


Vol. XVIII. --Descent and Distribution. 


Part Vil.—Escheat 


285. Add. Annotation :—Mentd. Re Ellwood, [1927 | 
1 Ch. 455. 

292. Add. Annotation :—Refd. Re Deloitte, 
Griffiths v. Deloitte, [1926] Ch. 56. 


806. Add. Annotations :—Mentd. The Carlgarth, 
The Otarama, [1927] P. 938; Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 


$11. Add. Citations :—[1924] 2 Ch. 19; 98 


eG V. SECT. 9. 


P. Re JENSEN (Alta.), True & 


Crown. }-—-WESTERN TRUSr 


Cases 285-345. 


and bona vacantia. 


ee Ch. 488; 180 L. T. 800; 68 Sol. Jo. 

829. Add. Annotation :—Refd. Re Cullum, Mercer 
v. Flood, [1924] 1 Ch. 540. 

344. Add. Annotation :—Mentd. Ormond Invest- 
ment Co. v. Betts, [1927] 2 kK. B. 826. 

345. Add. Annotation :—Mentd. A.-G. for Ontario 
oes Gold Mines Co. (1926), 95 L. J. P. C. 


Co. & PART VII. SECT. 2, 5UB-SEOT. 2. 


GUARANTEE Co., LTp. & sw. Personal property in Alberta. 
gerit De L. SR 76; [(1926]3 W. W. R. -G. FoR Canapa & A.-G. FOR WERrASTERN TRUST Co. & Tnusts, & 
AN. (rosey Ww. W (1926) a) ob att $24 ; GUARANTEE, CO., Lirn. & A.-G. Fol 
: ie a NADA FoR ALB =a 
PART VII. SECT. 1, SUB-SECT. 3. | Shoe ih ore oon Wek i 
st. Land in Alberta granted by 


467 


337 | ; 22 Alta. L. RB. 136. CAN 


Cases 10—394. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


DISCOVERY, INSPECTION, AND INTERROGATORIES. 


Part |.—In General. 


10. Add. Annotation : —Mentd. Lapish v. Braithwaite, [1925] 1 K. B. 474. 


Part Il.—Discovery of Documents. 


99. Add. Annotation :—As to (2) Apld. Cavendish 


126. Add. Annotation :—Folld. Seddon v. 


127. Add. Annotation :—Overd. 


». Cavendish (1925), 42 TT. L. R. 134. 
Com- 
mercial Salt. Co. (1924), 69 Sol. Jo. 159. 


Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 


127a. -—~—- - — .]—By an underlcase lands & works 


were demised to the first defts. for the term 
of twenty-one years less one day. Tho under- 
lease contained a covenant by these defts. 
that they would not assign, transfer or part 
with possession of the demised premises or any 
part. thereof without the consent of the under- 
lessor, & that in case of the breach of such 
covenant it should be lawful for the under- 
lessor to re-enter upon the demised premises, 
& that thereupon the demise should absolutely 
determine. Plitf., the purchaser of the 
reversion on the underlease, brought an action 
to recover possession of the premises. Ly 
his statement of claim he alleged that the 
first defts., in breach of their covenant, had 
transferred, underlet or parted with the 
possession of the premises to the second defts., 
&/or the third defts. By their respective 
defences defts. traversed the allegations in 
the statement of claim. Ona suminons taken 
out by pltf. asking that the second defts. 
might be ordered to file a full & sufficient 
affidavit) of documents, the judge, consider- 
ing himself bound by Powis (arl) v. Negus, 
No. 127, made the order asked for :--- Held: 
there was one issue only between pltf. & the 
three defts., namely, whether the under- 
Jease, subject to which pitf. as he alleged 


171. 


238. 
242. 
279. 


324. 


3738. 


378. 


379. 


394. 


land in question, was still subsisting or had 
been determined by the exercise by pltf. of 
his right of re-entry, & that being so, the 
well-established rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documents applied, & the order made against 
the second defts. must be discharged. 
Powis (Earl) v. Negus, No. 127, overd.— 
SEDDON v. COMMERCIAL SALT Co., L‘D., 
[1925] Ch. 187; 94 L. J. Ch. 225; 132 
L. T. 437 ; 69 Sol. Jo. 159, C. A. 


Add. Annotations :—As to (2) Consd. Soviet 
Republics Union v. Belaiew (1925), 42 T L. R. 
21. Refd. Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


Add. Annotation :--Refd. Tecalemit v. 
A-Gun (1926), 14 R. P.O. 68. 

Add. Annotation :-—Consd. Godman v. Times 
Publishing Co., [1926] 2 IK. B. 273. 
Citations :—For ‘“ Brrr. Prac. Cas. 1” read 
‘* Birr. Prac. Cas. 13.’’ 


Add. Annotation :-—Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 278. 

= J- -TuHE Crry oF Baropa, No. 
874a, post. . 
Add. Annotation :—Mentd. Huyton & Roby 
nr Co. v. Liverpool Corpn. (1925), 42 T. L. R. 
Add. Annotation :—Mentd. Parkinson  v. 


College of Ambulance & Harrison [1925] 
2K. B. 1. 


Add. Annotations :—As to (2) Folld. The 
Hopper No. 13, [1925] P. 52. Apld. The City 


IDx.- 


Se enteaaenaatieantl 


PART 11. SECT. 4, SUB-SECT. 1. 


180 iv. --—.J-—-BAILIin wo. INGLIS & 
in Lrp. & JAMIBON, [1926] N. 63.— 


PART Ill. SECT. 5, SUB-SECT. 1. 


ao. Not till aseues defined. J|—When 
it is neoossary, before an order for 
discovery can bo wmade, that certain 
uestuons in the suit should first be 
decided, the proper order to mako 1s 
that the suit should be set down for the 
sottloment of tho issues. The judge 
will then be in a position to decide which 
of the issues are necessary to be deter- 
mined before the question of inspection 
or discovery can be decided.—TEAGLE 
STaR & BRITISH DOMINIONS INSURANCE 
Oo, vt. DINANATH (1922), 1. Iu R. 47 
Bom. 509.-—-~ IND. 


PART II. SECT. 9, SUB-SECT. 4. 


pi. ** Pleadinys & proccedings ”’ 
in specified action.)—Isitr & lIsrrr te. 
HAMMOND & NATIONAL KESOURCES 
ret Co. (1924), 4 B. C. R. 138-- 





derived his title to the possession of the 


ee 


PART II. SECT. 9, SUB-SECT. 5. 


370 iii. —-— .J—- When in an affidavit 
of discovery privilege 1s claimed in 
respect of any document or documents, 
such document or documents must be 
specified individually in the schedule 
attached to the aftidavit of discovery, 
& not referred to as being included 
among others contained in a bundle. — 
NRUSHBROOKE ©. O’SULLIVAN & HIBEK- 
NIAN FIRE INSURANCE Co., LTn., [1926] 
1. R. 5003 59 1. lL. T; 161.— IR. 


370 iv. ——-.]—Where privilege is 
claimed with respect to documents 
deponent is not required to describe 
the documents in such a manner as 
would disclose the nature or puarti- 
culars of such documents. ‘ A bundle 
of dvcuments marked * A’? & mumbering 
1 to 160, all of which documents were 
initialled by this deponent,” is a 
suflicient identitication of the docu- 
ments.—CAMPBELIL ¢ Wools, IRMIE & 
THts CANADIAN Press (Alta.), [1926] 
ool La. h. 805 Py [1926] 2 Ww. Ww. R. 99. 


PART II. SECT. 10. 
——.]—Where deft. 
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385 iv. 





of Baroda (1926), 134 L. T. 576. 





obtained au order for discovery, & 1n 
the aflidavit of discovery it was sworn 
on behalf of pitf. that a dvooument 1 his 
possession related solely to pltf.’s case 
& did not support deft.’s case, & the 
Supreme Ct. had refused an application 
by deft. for inspection of the document : 
—iHeld: on the evidence there was no 
substantial ground upon which to base 
a conclusion that the statement in the 
affidavit was made erroneously or under 
a misconception of the character of the 
document, & the application was pro- 
rorly refused.— SMITH, ETC. v. SUNDAY 
MMES (1923), 31 Cc. L. R. 552.—AUS. 


388 i. Claim of privilege.}— 
Where an affidavit sets out positively & 
definitely that privilege is claimed for 
certain documents, on the ground that 
they arose out of negotiations carried 
on ‘without prejudice,’’? that state- 
ment cannot be contradicted by 
aftidavits or material from the other 
bide; but it can be attacked or 
impugned only by some admission or 
qualification coming from that side.—- 
Buack tt. OCKAN ACCIWENT & 
GUARANTEE Co. (Man.). [1926] 2 
Pe R. 9853 [1926)1 W. W fh. 883.— 





456. 


494. 


539. 


555a. 


714. 


805a. 


823. 


874a. 


Add. Citations :—93 L. J. K. B. 169; 
L. T. 189; 16 Asp. M. L. C. 236. 


Part IIl.---- Production 


After this case add ‘‘ Receiver & manager 
appointed by debenture-holders— Liability to 
produce.]—See ComMpanins, No. 5067a, ante.” 


Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

}—In an action of slander imputing 
to pltf. that he was the writer of a scandalous 
Jetter reflecting upon deft.. the latter in one 
of his pleas set forth the letter & justified the 
words spoken :—Held: pltf. should inspect 
the letter with witnesses, in order that he 
might be prepared at the trial to show that 
it was not in his handwriting.- CuRTIsS r, 
CURTIS (1883), 3 Moo. & S. SITY. 

Add. Annotation :—As to (1) Distd. The Citys 
of Baroda (1926), 184 L. T. 576. 

-]— Completed drafts of documents 
[settled by counsel] in support of an applica- 
tion for the fiat of the A.-G. to counterclaim 
for revocation of a patent are privileged 
documents, & defts. are not bound to produce 
them for inspection by plt{s.—-VIGNERON- 
DAHL (BRITISH & COLONIAL), Lop. v. Perri'r 
(1925), 69 Sol. Jo. 693 ; 42 R. VP. C. 431. 
Add. Annotation :—As to (1) Apld. The City 
of Baroda (1926), 134 L. T. 576. 

e}—Pitfs. claimed for short de- 
livery of certain parcels of bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts.’ steamship. 
Defts. denied lability alleging that the loss 
was due to pilferage by an organised band of 
thieves. Defts. had called for reports from 
the first, second, third, & fourth olficers of 
the steamer, in order to investigate the 








eee - ——. 


130 468. After this case adc 


Vol. XVITI.-—Discovery. Cases 456--905. 


‘‘ For form of order for 
production of ship’s papers, see R. S. C. 
(No. 1), 1915, r. 11." 


and Inspection. 


privileged from discovery:  /feld : (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an aflidavil. 
claiming privilege from. discovery for de- 
ponent’s documents. Tos Ciry of Barova 


(1a26), 134 TT. 5763 TO Sol Jo. LOL4, 17 
Asp. M. 1. C. 27. 
891a. --—-.]—In obedience to general instructions 


issued by the Port. of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the details of a collision with a sailing barge 
belonging to pltfs. The form was headed, 
‘* Confidential report for the information 
of the Authority’s solr... 2’) The report 
was sent to the master’s supenor officers, 
who passed it on to the manager of the 
Authority's insurance departinent, & he in 
turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pitfs. contended 
that the report must be produced :—ZJTeld ; 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report) went through various 
hands, it was made for the purpose of being 
put before the solrs.;) the report: therefore 
complied with the tests laid down by 
Buckiey, J.J., in Birmungham & Alidland 
Motor Omnibus Co. v. London & North 
Western Ly. Co., No. 394, arte, & was privi- 
leged from production. ~ Tuk Hopper No. 
13, [1925] P. 52; 041. 3S. P. 45; 182 L. 7. 
736 5 41‘. L. R. 180; 16 Asp. M. LC. 478, 


question of the management of the vesse) & D.C. 
the conduct of their officers in the prevention Annotation Distd. ‘The City of Baroda (1926), 84 LP, 
of theft, which reports were im due course 076. 


obtained through defts.’ 
Defts. claimed that. 


PART III. SECT. 5, SUB-SECT. 1. 


r i. --~ln an action on a 
policy of insurance against lability for 
damages, to recover the amount of a 
judgment which the insured had paid 
& which had been recovered against 
them in an action in which the insur- 
ance co. had conducted the defence -- 
Held: pltfs. were entitled on din- 
covery to know all that was dono hy 
the insurance co. in defending the 
action & to see all papers & documents 
connected therewith, & alxo were en- 
titled to tho benefit of all investiszu- 
tions made, & opinions obtained, by the 
CO.—- WILLIAMS ¥. LONDON GU ARAN I 
& ACCIDENT Co., LTrp., {1925} J 
Ww. W. R. 1023. —CAN. 


PART III. SECT. 5, SUB-SECT. 5.-—-F. 


ef. General rule.J—In the case of 
ublic docuinents there is a cominon 
aw right of etapa but that right 
must necessarily be exercised within 
certain limits. The right ought to 
be restricted to those persons who 
can prove themselves to be interested, 








agents in China. 
these 


_~ 


905. Add. 


reports were [1925] P. 


& there are documents which, for 
reasons Of State, ought not to be 
Misclosed.—-Re FriZarRaLp, [L925) 1 
J. Wt. 42. --IR. 


sj. Reqnater of titles to land hept under 
Local Ieegistration of Tille (freland) 
zfet, 1891 (c. 66).J—The above register 
fs a public register, & the documents 
kept in the ofce for registration of 
titles are public doctiments.— Re Frraz- 
GERALD, [1925] 1 1. HR. 42 - IR. 


PART III. SECT. 6. 


oi. - - May be dispensed aceth } 
The master has Jurisdiction to provide, 
moun order for directions which calle 
for the production of documents, that 
“the service of a notice to produce 
such documents be dispensed with & 
that the service of a copy of this order 
upon the solrs. of the respective partics 
phall have the same effect an the 
service of a notice to produce.’’— 

LOYAL TRUST Co. v. CANADIAN PAC ITic 
Ry. Co., nee 4p LM. 7723 (1924) 
3 WwW. W. 571.— CAN. 


A ae 7 


Refd. The Hopper No. 14, 


PART III. SECT. 9, SUB-SECT. 1. - 
C. (b). 


80711. -— —- Leller included in- Nat 
privileged.J- Moreatrr ov. HANGAR, 
[1923 N. ZA... Ro 44k.- NLZ, 


PART Ill. SECT. 9, SUB-SECT. 1. 
F. (a). 


856 i. No previlege - Litigation not? 
contemplated. J— Smrvil w. Ce. Ne RY. 
[L926] 2D. LR. S72.— CAN, 


PART III. SECT. 9, SUB-SECT. 1. 
F. (b) ii. 
e i. S. BP. STEPHENBON & EL OD. & 
B.C RR. (Alta), [E926] 2 1) Ta. a. 380 - 
Cc 


e ix. -- —— Ite ports of claims agent.) - 
“SPEPHIENSON ©. IK. DPD. & B.C. R. 
(Alta.), [1926] 2 D. L. R. 680.— CAN, 


886 ii, ——.}—LAURENSON v. WEL- 
LINGTON Cyly Corrn., [1927] N. Z. 
L 2 510. NZ, 


Add. Annotation :—Refd. 
(1867), 37 L. J. M. C. 8. 


1197. Add. Annotation :—Refd. Seddon v. Com- 
mercial’ Salt Co., [1925] Ch. 187. 

1198. Add. Annotation :—Refd. 
Barker (1924), 182 L. T. 16. 


Elworthy 


Waterhouse v. 


ENGLISH AND Ewptre Dicest SuPPLEMENT. 


1144. Add. Citation :—1 Leach, 3800, n. 


1212. Add. pagar s—Consd. Isaacs v. Cook, 
R. v. 


[1925] 2 K. 


| 1218. Add. Annotation :—Consd. Isaace v. Cook, 
[1925] 2 K. B. 391 


. Add. Annotation :—Mentd. Re Southerden, 


B. 391. 


Adams v. Southerden, [1925] P. 177. 


Part 1V.—Interrogatories. 


1814. Add. Annotation :—As to (1) Consd. Suther- 
British Dominions Land Settlmt. 


land v, 
Corpn., [1926] Ch. 746. 


1845. Add. Annotation :—-Mentd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 


1848, Add. Annotation :—Mentd. Chetry v. Surrey 13860. Add. Annotation :—Mentd. Soviet Republics 


County Council, [1925] 1 K. B 


. 564. 


Union v. Belaiew (1925), 134 L. T. 64. 





PART HI. SECT. 9, SUB-SECT. 1.—H. 

0241. Privileged — or heialo  setasbelt 
wtew to compromise—C. A de 
oug 


with 

coene’ at solicitor. ieee eld: 

oe i Oo on on which tho Peete 
tten was not privileged, the 





document owing a its neue s & effect, 
was privile ro u 
y ANGAR, Ti9g3]N eee R. 
event of juilure to agree.J—N Vegotintions 
oarri on “without projudice,” & 
action, & all letters & communications 
ng out of such negotiations, are 
OCRAN eae = Qu EE Co. 
Gian), 110 Aa Feud aot ‘O88 5 : 771926} 


Morrant v. 

024 fi. —— Stipulation in 
with a view to the settlemont of an 
pee ieged from prodnen eee 

PART III, SECT. 9, SUB-SECT. 5. 





b i, Not taken away by Alberta 
Ewmdence Act, It. S. A., 1922 (ce. 87), 
ga. 3, 7. AMPBLLL v. Woovs IRMIE 
& THe ANADIAN PREAS (Alta.), 1986} 


2D. L. ar hg 805; (1926) 2 W. W. 
po 


PART III. SECT. 9, SUB-SEOT. 8. 


fi. ——— ——.]—HELLET v. SOUTH 
AFRICAN TATLWA 5) & Hansours 

sk. Publacation against public policy 
~——Odjection by <Altorncy-Gencral.}— 
Where, in an action to which a State is 
& party, the State objecta to produce 
for inspection documents which are in 
fact State papers, a statement by the 
A.-G. for that State, that their pro- 
duction for inspection would be pre- 
judicial to the public interests, is con- 
clusive & an answer tv an application 
for an ordor for inspection.—GRIFFLN 
v. STATE OF SOUTH AUSTRALIA (1925), 








36 CU. L. R. 878. -AUS. 
PART IV. SECT. 1. 
topetn plitt ob v pind fact right 
ore 1as no a ma Jacte 
to be ecaiuined ¢ r dissovery at at his 


place of puldonces mre place & manner 
of ex ation are matters to ve 

determined by the ct., having rogar 

to what hg **just & poaveniont: ba 
SwEENY Peoria ie wae CRERS HOLDING 

CORPN. fieadi 2 dD. L. R. 2986; 64 
O. L. H. 250.—CAN. 


PART IV. SECT, 3. 


ied des at a person for whose 
te efit an action ia prase- 

cute or defended shal] be 

a party for the purpose of examination 

in discovery, but where a party to the 


ed as 


action wishes to avail himself of the rule 
& the ple do not disclose that the 
action has been brought for the 
immediate ances of the person sought 
to be examin Popeteer tenon e 
postion to itis rer e party seeking 

he appointment is entitled to examine 
such person, & he should therefore not 
issue an appointment without an order 
of the ct. or a 6.— JOHNSON WV. 
Hawens, | prea 4) 3 -R. 524; [1924] 


fe {p. 184) il. In order to 
an order for the examination 
tor areeo eer of 4 paral who is not a 
Phat y to the action, appot. must show 
Itf, in whose name the action 
rought is not really plitf., but 
that the person whose ox nation is 
asked for is the real plif. & that the 
action is boing prosecuted for his 
benefit.—CANADIAN CREDIT MEN’ ' 
eg ty ASSOCN. v. MORTON, (1925) 1 
. W. KR. 772.—CAN. 


Ma Person for whose immediate benefit 
act defended—Benefic undcr urtl 
ction agarnst trustees. ]—In au actjon 
against trustees under a will to rescind 
a contract for the sale of property of 
the estate :—Held: a beneficiary who 
was entitled to the rents & profits of 
such Property: whether sold or not, was 
pot “a party for whose immediate 
ponefit.. the action was dofended,”’ 
was not examinable for decor 
wocrwons Co. v. PooLzy, [1925] 2 


R. 481.—CAN, 

£ (D. 185) f. Co-defendant not 
ac rca A defending.]-—-Where plitf{s. sued 

to recover the balance of the 

purchaso-prica of land, & C. did not 

efend otherwise than by delive 
demand of notice, & G. Saeed that 
shared in a secret commissi aid by 
one of the pltfs. to procure a. enter 
into the agreement of purchase :— 
Held: G. was not a person “ adverse 
in interest ”* to C. 80 as to make O. 
examinable for discovery by G. meee 
ry. 234.--HEGLER 0. MAONAB, [1924] 8 
D.L. R. 501; [1924] 2 W. W. BR. 649. 
—OAN 


a (p. 186) i. Amployce.}—ln order to 
pe examinuable for discovery under 
234 an employee of a party must 
have been directly connected with the 
ene in issue, not merely as 
witness, but because of the one 
rater of his employmont.——WeEIssS 
eye (Alta.), 11926] 1 W. W. z 


o (p. 186) i. ———.}-Under County 
Ct. rd. 8, r . 17, an infant, a party to 
an action, may be examined by ihe 
opposite party for discovery before 

al.—-LANCASTER ¥. VAUGHAN (1924), 
33 B. OC. R. 159.—CAN. 


c (p. 186) if. ———.}-—-An infant pitf., 
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who is competent to testify at the 
trial, is subject to examination for 
dixcovery. —WATSON v. MOTOR LIVERY 





1 (p. 186) i. ~~ Deft., in an 
action by a corpn., has a right to select 
the officer of the corpn. whom he will 


examine.—TRINITY LLEGE v. LEVIN- 
TER, (11 ey 2D.L. R. 684; 640.L. R. 





1 (p. 186) ii. -F-In an 
aobion: ‘for libel against the publishers 
of a newspaper, wherein the only 

uestions in issue were thoge of malice 
damages, an order was made desig- 
nating an officer of deft. co. as its 
officer to be seine fs disaove 


as 
to matters affecting d AFT 
». STAR PUBLISHING "Got [1925] 1 
we ve R. 774.—CAN. 

. 188) i. -}—An order 








Q made OF the examination of a 








det - corpn. on its officer outside the 
jurisdiction. he auesuon is one of 
convenience.—CavE OAan aon 
PaciFio Ry. Co 1924] 2 dD. L. R. 
1112; [1924] 2 ow. . R. 200.—CAN. 

f(p. 188) i. -}—In an ecuon 


inst a landlord for yortag eee 
i = nl distress, the bailiff not ine & 
y to the action is not examinable 
ae discovery.— HARVEY v. SYLVIA 


Count, LTD., [1924] 3 W. W. R. 849.—~ 
OAN. 


PART IV. SECT. 4. 


m i. -}+—While a judge or master 
in chambors has jurisdiction to direct 
that a party shall not examine an 
opposite party for discovery until the 
examining party has himself made 
discovery of documents, such juris- 
diction should be exercised only under 
eas cl ces.~—— MILLER v. 

REAT WEST NATURAL GaS CORPN., 
ey a IRON TUBE & LEAD Co. 


T NATURAL Gas CORPN. 
(isa) 50" ‘ite. L- R. 379; [1924] 1 
- 1100 » ban. 

am. After amendment of pleadings. 
aan a@ party, after all discovery ord mdeed 
tines er toa tres to amend his 

Parther & then desires to hav 
— examination for discovery, thie 
granted by a r 
epee r. O34. MILLER o. GREAT WEST 
NATURAL GaS CORPN., PaGE epee 

IRON haa & LEAD Co. v. GREAT 

NaTUBAL GaS CoRPN. (ion * yi 
a 379; 11984} 1Ww. W 





PART IV. SECT. 5, SUB-SECT. &. 


1416 y. -}—A par 
required to state what course he 
proposes to adopt at the trial, or to 





1444. Add. Annotation :—Consd. 


Sutherland 


v. 


British Dominions Land Settlmt. Corpn., 


[1926] Ch. 746. 








1549. Add. Annotation : — Refd. 


1571. Add. Annotativns :—Refd. 


disclose the naines of his informants 
or witnesses.—NEMEROVSKY » Mc- 


1462a. —— -+-The owners of the 
steamship N., one of two ships found jointly 
to blame in a collision action, limited their 
liability & paid the amount into ct. Claims 
against the fund were in due course filed by 
the owners of the N. & the owners of the 
other ship, the S., & also by the owners of 
cargo on the S. The same solrs. presented 
the claims on behalf of the owners of both 
ships. The owners of cargo on the S., who 
were not parties to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nos. 1 & 2 
asked whether there had been, as between 
the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. No. 8 inquired whether there 
had been any assignment of the claim of the 
owners, master, & crew of the S.; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S.:—Held: the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R.S.C., Ord. 31, r. 2, & must be 
allowed. No. 4 was not  pressed.—TnHE 
NEDENES (1924), 41 T. L. R. 243. 


1464. Add. Annotation :—Refd. Perlak Petroleum 


a ePAPRS v. Deen (1928), 93 L. J. K. B. 
158. 


1465. Add. Citations :—93 L. J. K. B. 158; 130 
L. T. 234. 


Add. Annotation :—Refd. La Radiotechnique 
v. Weinbaum (1927), 187 L. T. 638. 


1531. Add. Annotation :—Consd. Isaacs v. Cook, 


{1925} 2 K. B. 391. 


15382. Add. Annotation :—Refd. Aga Khan v. 


Times Publishing Co., [1924] 1 K. B. 675. 
Tournicr  v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 


1555. Add. Annotations :—Refd. Aga Khan v. 


Times Publishing Co., [1924] 1 K. B. 676. 
Mentd. Sutherland v. Stopes (1924), 41 
T. L. R. 106. 

Aga Khan ». 
Times Publishing Co., (1924] 1 K. LB. 676. 
Mentd. Sutherland v. Stopes (1924), 41 
T. L. R. 106. 


1681a. Chemical composition of infringing sub- 


stance.|—SHARPE & DoUME, INCORPORATED 
v. Boots PuRE Drvra Co., Iutn. (1927), 44 
R. LP. C. GY. 


(Man.), {[1927) 1 v. HARTY 


interrogatories must be directly relevant 
to the matters In issue.—-DUNLOP Druu 
DEPOT B & SHok Co. 
(Man.), {1926) 2 Ww. Ww. R. 92.—OAN. 


Vol. XVIII.—Discovery. Cases 1444—1705a. 
1677a. - -— Ownership—Alleged fraudulent repre- 


sentations by seller.|—In an action against. 
an auctioneer for the price of a horse sold 
by him for pltf., deft., wha pleaded fraud, 
was not allowed to ask whether the horse 
was pltf,’s & if so how did it become his.— 
SIVIER v. HARRIS (1876), Bitt. Prac. Cas. 98; 
2 Char. Cham. Cas. 54. 


1695. Add. Annotation :—Mentd. Sharp & Dohme 


Inc. ». Boots Pure Drug Co. (1927). 44 
R. P. C. 367. 


1705a. Shares—Refusal of company to register 


transfer—Grounds for refusal.]—Art. 27 of a 
co.’s arts. of assocn. was as follows: ‘‘ The 
directors may without assigning any reason 
decline to register any transfor of shares not 
fully paid up made to any person not ap- 

roved by them or made by any member 
Jointly or alone indebted or under any liability 
to the co.”’ Pitf. was the holder of 10,000 
partly paid cumulative preference shares of 
£1 cach in the co., & in Dec. 1925, executed a 
transfer of 8,000 of these shares to a trans- 
feree. Registration of the transfer was 
refused, & pltf. brought an action claiming 
a declaration that deft. co. was not entitled 
to refuse registration of the transfer & rectifi- 
cation of the co.’s register accordingly. 
Harlicr in 1925 the co. had issued debentures 
secured by a debenture trust deed, in which 
the co. covenanted with the trustees that it 
would not in regard to 100,000 preference 
shares register until the shares were fully 
paid any transfer of any of them to any pro- 
posed transferee not. approved by the trustees, 
& would not, except with the previous written 
consent of the trustees, release any of the 
holders of these shares from any money 
payable or which might beeome payable in 
respect of such shares. Vitt. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
eretion under the arts., & that they had 
abdicated their discretion by entering into 
the above covenant with the trustees. 
Defts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide. 
Pitf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any persun not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co. ; (2) whether they 
said that the transfer was to « person of 


dueed to him.— HARRISON v. KING, 
f1925) 1 I). Tn Re. O72, J1925) 1 
WwW. Ww. ht. G49; 2) Alta. Ll. It. 373 al 
CAN. 


Brwe (No. 2) 
DL. R. 148 ; [1926] 3 W. W. R. 436.— 


PART IV. SECT. 5, SUB-SECT. 7. 


1432 fii. ——.}—If the answers to 
an interrogatory can dixclose anything 
which can be fairly said to be matertfal 
to enable pltf. either to maintain his 
own casc, or to destroy that of his 
adversary, the interrogatory ought to 
be answered, but if the answers cannot 
be material for either of these purposes 
deft. ought not to be ordered to answer. 
—HEIDNER & Co. vc. THE HANNA 

1926] 2 D 


NIELSEN, . L. R. 1059; 
(1926) 2 W. W. R. 397; 37 B.C. R. 
207 .—C e 


1484 iv. ——.}—Under r. 423, 
imported into county ct. procedure, 


PART IV. SECT. 5, SUB-SECT. 9. 


14571. How far admissible.}-—In a 
suit to set aside an agreement on the 
ground of fraudulent misrepresenta- 
tions :-—7¥cld: deft. was entitled to 
ask for the substance of the conversa- 


tions.— WEST vw. CONWAY (1923), 23 
§. R.N.S. W. 344; 40 N.S. W. W.N. 
50.—AUS., 


PART IV. SECT. 5, SUB-SECT. 15.—- F. 


1590 i. Document in hands of third 
party.}—On examination for discovery 
the party being examined can bo asked 
to toll what are the contenta of a docu- 
ment not under his control & not pro- 
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PART IV. SECT. 5, SUB-SECT. 15.—R. 


1700 i. Ayency—Whether representa- 
tions mude agent—Nume of agent— 
Disallowed.|\—Wrsr v. CONWAY (1923), 
23 8 RN. S. W. 344; 40 N.S. W. 
WwW. N. 50.—AUS. 


an. Action for alcnation of offections.) 
—On exumination tor discovery in an 
action for ahenation of affections, the 
wife having been deft.’s housekeeper, 
he may be required to answer the 
question whether he ever heard from 
her of any objection by her husband to 
her working at his house. HARRISON 
v. KING, (1925) 1 D. Li. R. 1072 3 (1925) 
ban W.R. 649; 21 Alta. L. R. 373.— 


Cages 1705a-—1895. 


whom the directors did not approve; (3) 
whether they said pltf. was in fact a person L. T. 234. 
jointly or alone indebted to the co.; (4) 


whether the debenture trust deed was referred 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed :—Held: all the interrogatories were 
Deft. co. was not 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors had acted 
under, although it might refuse to say what 
reasons influenced them in exercising thcir 
discretion upon that ground.—SUTHERLAND 
(DUKE) v. BRITISH DOMINIONS LAND SETTLE- 
MENT Corpn., Lrp., [1926] Ch. 746; 
185 L. 'T. 732. 


proper to be allowed. 


L. J. Ch. 542 


PART IV. SECT. 6, SUB-SECT. 1. 


sp. Under Marginal Rules, rr. 344 (2), 
348. ]}—ESQUIMALT & NANAIMO Ry. Co. 
2” GRANBY CONSOLIDATED MINING, 
SMELTING & POWER Co. (B. C.), (1926] 
3 W. W. BR. 240.—CAN. 


PART IV. SECT. 8, SUB-SECT. 1. 


1782 xiv. J} — The person 
oxaminod must make full disclosure of 
information which he has secured from 
others that has a bearing on the issue ; 
& ho must. give his belief, if any, with 
reference to the matters in issue; this 
belicf may be founded on information 
which he has secured from others, but 
ho muat state whatit ia; & he muy also 
give his reasons therefor.—KiurxK- 
PATRICK 1 CANADIAN PAcIFic Ry. Co. 
(Sask.), (192633 1D. L at. 542: [1926] 
2 W. W. It. 861 —CAN. 

1748 ix. --—— --——.]~—Where a 
party is interrogated as to matters in 
issue done by his agents or servants, or 
dono or omitted in their presence in 
the course of their employment, he ts 
bound to obtain the Information thoy 
have, & does not sufficiently answer 
by saying that he doos not know & has 
no information on the subject.—Dun- 
Lor Drva Deror ». Harrr Boor & 
SnHonk Co. (Man.), [1926] 2 W. W. R. 
92.— CAN. 








PART IV. SECT. 8, SUB-SECT. 3. 


1808 i. Officers acting as solicitor— 
Claim of professional prautlege.j—Held : 
the fact that the chancellor of pltf. 
corpn was ao member of the firm acting 
for the corpn. was nota reason for refus- 
ing to allow him to be examined: if he 
had as solr. information which pltf. 
sorpn. had the privilege of preventing 
him from disclosing, the privilege could 
be exercised when a question was put 


National 


95 


as to something which he had learned 
in his professional capacity.—TRINITY 
COLLEGE . LEVINTER, [1924] 2 
D LW. 584; 540. L. R. 290.—CAN. 


qi. Equivalent to examination 
of corporation.}—Under the present 
Alberta rules as to examination for 
discovery, there is no room for making 
any distinction between individual 
parties & corpn. parties, & the examina- 
tion of a corpn.’s officer, selected 1n 
accordance with r. 250, is the examiuna- 
tion of the corpn.—CAVEN v. CANADIAN 
Pacirio Ry. Co., [1924] 2 Dp. L. R. 
31112; [1924] 2 W. W. fl. 200.-- CAN. 


PART IV. SECT. 8, SUB-SECT. 4.-——B. 


1813 xii. J—The provisions of 
Canada Hvidence Act, HR. 8S. C., 1906 
(c. 145), & Alberta Evidence Act, 
hR. S. A., 1922 (c. 87), that a witness 
shall not be excused from answerng a 
question on the ground that the answer 
inay tend to criminate him, do not 
apply to an cxuiination fur discovery, 
but his common law right to refuse to 
answer a question tending to cruminate 
does apply ; & on discovery the person 
examined may on such ground refuse 
to answer the qucstion whether he has 
comnitted  adultery.—-HARKISON 1. 
Kina (No. 2), (1925) 3D. L. hh. 395; 
11925) 2 W. W. R. 4073 21 Alta. L. 1. 
3813; reve, 11925) 2 D. Tl. Re. 11113 
11925) 2 W. W. R. 276.— CAN. 


PART IV. SECT. 8, SUB-SECT. 4.— C. 


1847 i. Communication with legal 
adviser or agents— Contract of employ- 
ment or agency not established.jJ—lre 
U.S.A. o. MAMMOTH OL Co., {1925| 2 
D.L. R. 966; 560. L. BR. 6353 asia, 
[1925] 2D. L. R. 663 660. L. R. 307. 
—CAN 








t i. ——.}—While members of the 
KHxrecutive Council of the Lrish Free 
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1817. Add. Annotation :—Refd. 
Cavendish (1925), 42 T. L. R. 134. 


1855. Add. Annotation : — Refd. 
Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 


ENGLISH AND EmpIirRE Digest SUPPLEMENT. 
4710. Add. Citations :—93 L. J. K. B. 158; 130 


Add. Annotation :—Refd. La Radiotechnique 
v. Weinbaum (1927), 1387 L. T. 638. 


Cavendish v. 


Tournier vv. 


1895. Add. Annotation :—Refd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 





State, sued as corpn. sole, are liable to 
the ordinary orders for discovery by 
way of interrogatories & discovery of 
documents, & to orders for botter 
discovory on filing inadequate answers 
to interrogatories, a clan to privilege 
made by thom on grounds of public 
interest is conclusive, & must bo 
recognised af paramount, on the same 
principle as that. underlying the 
recognition of a similar claim by a 
British Minister under the royal 
prerogative.—LiEEN v. PRESIDENT OF 
THE EXECUTIVE COUNCIL, ETC., [1926] 
T. HK. 456.— IR. 


PART IV. SECT. 8, SUB-SECT. 4. D. 


st. Disclosure of name of person on 
whose behalf primlege clavamed.j\—Privi- 
lege may be claimed without disclosing 
to the et. the name of the chent or 
person on whose behalf at is claimed.—- 
Re U.S.A. tv. MAMMOTH OIL Co., [1925] 
2 YP. L. ik. 966 ; 56 O. L.. Kh. 635 , aff 9 
[1925] 2 D. lL. hk. 66 ; o6 Q. L. . 
307.—CAN. 


PART IV. SECT. 9. 


1877iv. ——.]--Where the only 
question which appet. for an order for 
a@ re-examination for discovery wished 
to put was one which the party to be 
exaulined was entitled to refuse to 
unswer, & his counsel stated that he 
would instruct lum to refuse to answer 
it, the order was refused.— HARRISON 
v. KING (NO, 2), [1925] 3 D. L. RR. 395 5 
fIN25) 2 W. WwW. RR. 407; 21 Alta. LR. 
381.- CAN. 


PART V. SECT. 8. 
sw. Conditions precedent to order— 
Deciston that questions nronerly put & 
refusal to answer questions on further 
eramination.J—HANBON v. GLEANER, 
Lrp , {1925} 3 —P. L. lt. 189 — CAN. 


Vol. XVII.—Cases 48—928. 


DISTRESS. 
Part Il.—-Distress for Rent. 


43. For the paragraph ‘ Defts. were partners in 
business . . . for his quiet tenantship ’’ sub- 
stitute :—‘‘ Defts. were partners in business 
& one of them, in the name of the firm, 
signed a warrant of distress authorising a 
broker to levy off the goods of pltf. for rent 
due ‘to me.’ Pitf. held under a lease from 
the Board of Ordnance & defts. were sureties 
for pltf.:—Held: it was an illegal distress 
because the rent was not due to the partner 
authorising the distress but to the Board of 


Ordnance.”’ 
Add. Annotations : — Refd. The Koursk, 
[1924] P. 140; Performing Right Soc. 


a. Mitchell & Booker, [1924] 1 kK. B. 762. 
Mentd. Falcon » Famous Players Film Co. 
(1925), 42 T. L. R. 91. 








63. Add. Annotation :—As to (1) Refd. Carrington 
fae uring Co. v. Saldin (1025), 133 L. 'T. 

128. Add. Annotation :—Refd. Prout v. Hunter 
[1924] 2 K. B. 736. 

234. Add. Citation :— sub nom.  Wtson te. 
SNELLGAR, 2 Roll. Rep. 212. 

421a. ~ Agreement with one of two joint 


tenants.]—Premises were demised to two 


ment :-—FZeld : the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (ec. 58), 
s. 4 (1), although the other of the joint 
tenants had not been a party to the hire- 
purchase agreement. - GAMAGE (A. W.), Lip. 
“t. PAYNE (19209), 134 I. T. 222; 90 5.P.14; 
42 To Ta RL 1U38, D.C. 

wldd. Annotation: Mentd. Greeg v. Richards, 
[1926], Ch. 521. 

Add. Annotation: - Consd. 
Moore, [1924] A. C. 53. 


Add. Annotation: Refd. Allen rv. Royal 
Bank of Canada (1925), 11 Th b. R. 625. 


Add. Annotation: 1s fo (1) Refd. Allen vr. 
Royal Bank of Canada (1925), 41 T. LR. 625. 


tdd. Annotation: Mentd. Purnell ¢. Koehe, 

[ioe7p_2 Ch. bis. 

654a. Distress by landlord in per- 
son.| There is nothing in the above Act 
to prevent ano uncertificated landlord) trom 
distraining mm person. JACKSON ¢ BENNAN 
(1893), 37 Sol, do. 292, 

735. 1dd. Annotation: Mentd. Sorrell v. Smith, 

IN25T ALC. TOO. 


435. 


523. Drughorn wv. 
581. 
583. 


623. 


persons jointly : 








ees ee 


PART II. eet. af SUB-SECT. 7. — 
1. 


° 


160 vn —-——.}—A migee. of land 
who under ane attornment = clause 
distrainus tor arrears of interest or 
prineipal due under bis mitge. eau make 
@ valid distress only on the goods & 
Chatteleof the mtgor. 0: his assigns, & 
the word “f assigns ’? does not melude 
a purchascr from the mtgor. under an 
execntory contract of sale of land, even 
though such purcbaser be actually in 
posses910n.—K LE NMAN . ISMAN, [19214)} 
2D. L. R. 1463 1 W. W. RR. 8835 1 
Sask. L. ht. 171.—CAN. 


PART Il. SECT. 5, SUB-SECT. 3. 


261 il. —.} The remedy of dib- 
tress is not avallable against the Crown, 
& the unterest of the Crown cannot le 
affected by any distress mnade by the 
landlord — Av-G. TOR CANADA ® Gok 
DON, f1I925) 1D. L. R. 6041, 06O.L TN. 
45.— CAN, 


PART II. SECT. 5, SUB-SECT. 10. 


sa. Not grain ramorid & sold under 
execution before clan for rent made. | 
DOUG As t. CARKINGION (1914), 29 
W.L R. 90; 7 W.W. RR. 59. 7 Sask 
L. R. 80; 20 D. L. R. 919 — CAN, 


PART II. SECT. 5, SUB-SECT. 11. 


q CGovods assigned, }—F arn + 
ANNABLF, [1926] 2 D. L. R. 127; 58 
QO, L. It. 387.--CAN, 


PART II. SECT. 5, SUB-SECT. 12.—A. 


. 405i. General rule — Goods not 
privileged.}—When a lessee sublets 
premises to a sub-leasce, the head land- 
lord may distrain upon the goods of 
the sub-lessee for all the rent owing by 
the lessec.- -Re CHAMBLRLAIN & PiERK- 
LESS BUMPLR & ACCESSORIES, Lib., 
{1924] 4 D. L. K. 208.— CAN. 


PART II. SECT. 5, SUB-SECT. 13. 
sb. Cunditional Salis Act—ZInterest of 
eeller under conditional sale.j|—-A land- 


i. —— 


one of them hired from 
applts. a piano under a hire-purchase agiree- 


923. ted. 


— a 








lord is not entitled to diastiraim on the 
interest of a scller an poods bought by 
the tenant under a conditional sate 
agreement, even though the above Act 
han not been compliod with Bris & 
SCHIPSEL @ JACOBSON A WOHLiZer, 
[1NZH, 2D EB OR. BUG s PLeZlo, WoW, 
Ik 913. CAN 


PART II. SECT. 6, SUB-SECT. 1. 


440 Vv. —- )} ALBERI TY SIOREY, 
11929) 4 DL RR. 37d.) CAN. 


PART II. SECT. 6, SUB-SECT. 5. 


456 iii. --——- - — .] A distress for 
rent, When nude at night, dso tovalid 
even as against a third party, when the 
tenant has not waived the objgection 
Roaci ee Larpas, (1926) 17 2 LR. 
3915 (1926) 1 W. Wl TL, 20 Babh. 
L RR. 216- CAN. 

4611. Waiver of nrcgulanty by tenant 

Whether distress valid as against third 


parly J—Rowci or. Lar sas, [1926] 1 
DL. R391: [19267;1W WwW RK 7 
20 Sask. LW. 216- CAN, 


PART II. SECT. 9, SUB-SECT. 3. 

566 inl. -J—Where there was & 
crop payment lease, & pnmor to the 
lease there was a@ mtg. over the 
property & the mtgees. had ¢xcreimed 
their right to take possession :—J1eld : 
the lessor had no right to distrain —K. 
v. SULLIVAN, [1924] 2D. L. R. 4203; 42 
Can. Crim. Cas. 41.—CAN. 


PART II. SECT. 12, SUB-SECT. 3.— 
- (e). 

833i. Effect of— Property seized under 
Absconding Debtors Act.j—VPrioperty 
seized upon a warrant issued under the 
above Act is not hable to the landlord 
for a year’s rent, though notice of htr 
claim 18 given to the sheriff before the 
delivery of the property to the trustees 
—STANTON vt. JOHNSTON (1858), 4 All. 
51.—CAN. 


PART II. SECT. 13, SUB-SECT. 2. 
880 {. Bar to achon for rent- Goods 
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fanolation ° 
(No. 8) (1927), P37 ta. TP. 


Mentd. The 


Jupiter 


— - — - 


resuficrent to satisfy rent J- The exipt- 
once of a distress ib, until the sale, on 
answerto an adion for rent, regardless 
of whether the distress be sufflerent or 
not to sattety the ammount for which the 


le VN ois) race TPawibLn ov ANDREW, 
LI917) 2 WLW t00s 384 DL 1 aR 
$23) 10 Sask LL. R 162 CAN. 


PART Il. SECT. 17, SUB-SECT. 1. C. 

ar oo- .) To entitle a Jandlord 
to follow & ditirain A bell goods which 
hus tenant has removed from tho 
demined premises it is necoshary that 
the rent should be actually due at the 
tine Of the tenant’s removal of the 
goods. If no rent i due at the date of 
momoval, & the landlord follows & 
diktramns & sells the gooda for rent 
kubsequently falling due, the dastress 


& male ure illegal & the landlord is 
Inable am damages. AOROTVINSKT 0. 
Dtr1, {Zt} 4 Yn. LL. RR. 8265) 8 


W.W. HK. 40.- CAN. 

@ 3. Necessity for.) A landlord 
on becoming aware that his tenant 
who was in aurear with hin rent was 
removing the auecta et lata, prevented 
the tenant from doing so by force 
without any application to the ct. for 
an attachment or tnterdict .—/J/feld ; 
the landlord’s hypothec was inoncrative 
until an order of attachment was 
obtained froin the ct.. & the landlord 
was not entitled to prevent forcibly 
the removal of the anvecta et rcllata.— 
Revpy v7. JOHNBON (1923), 44 N. L. RR. 
190.—S8. AF. 


PART II. SECT. 17, SUB-SECT. 1.- F. 


1000 iv. —— .J— A lease to C. 
provided that in case the lessee 
attempted to abandon the premises or 
to remove hit woods & chattels so that 
there would not be a sufficient distress 
for three months’ rent, the rent for the 
current & ensumg three mouths 
bhould immediately become due. The 
preinipes were in fact occupied by & co., 
of which C. was a shareholder & 
official, though no assignment of the 


Oases 1266a— 1506. ENGLISH AND Emprre Dicrst SUPPLEMENT. 


1266a. -—--- Evidence— Terms of tenancy.])—If a 
tenant suing his Jandlord for a wro 
distress does not put in the agreement of 
tenancy, the jury, as against him, may infer 
its terms from his own admission or his own 


evidence in the case.—COWNE v. CORDERY 
(1862), 10 W. R. 8347. 


1271. Add. Annotation :—Roefd. Elliott v. Boynton, 
[1924] 1 Ch. 286. 


Part II!.—Distress for Rates. 


1878. Add. Annotation :—Mentd. L. & N. EB. Ry. 
v. Kasington Union Assmt. Com. & Easington- 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255. 

1879. Add. Annotation :—Mentd. L. & N. E. 
Ry. v. Hasington Union Assmt. Com. & 
Kasington-with-Thorpe Parish Council (1925), 
95 L. J. K. B. 256. 

1409. Add. Citation :—2 B. RR. A. 949. 

1412. Add. Citation :--1 B. R. A. 450. 

aS ea CMaton 2 ee B01): | 4493, Add. Annotation :—Refd. Palmer v. Crone, 

1419a. oe Bei peer saa ot lite an [1927] 1 K. B. 804. 
respect of a dwelling-house of which plté. ae : 
was weckly tenant was £5 10s. a year. A aa a raphe Name tes (ess) a0 TG. Be 
demand note for a half-year’s rate, namely a OW 2a ere J ye re, 
£2 15s., was served on pltf., but he failed Hi. 
fo pay the money & a summons was issued 1431. Add. Annotation :—As to (2) Refd. R. v. 
against him. PItf. did not appear before the North, Ez p. Oakey (1926), 43 T. L. R. 60. 


justices, who refused to hear his landlord’s 44g9, Add. Annotation :—Refd. Palmer v. Crone 
daughter on his behalf. Evidence having [1927] 1 K. B. 804. : 


been given on the part of the overseers, the : 
justices issued listre rant inst 1471. Add. Annotation :—As to (1) Consd. R. v. 
justices issu a distress warrant agains Norfolk JJ., Ex p. Porter (1026), 48 T. L. RB. 


correctly in point of law on the evidence 
which had been so proved.—PALMER Uv. 
CRONE, [1927] 1 K. B. 804; 96 L. J. K. B. 
604; 187 L. T. 88; 915.P.67; 48 T.L. RB. 
265; 251. G. R. 161. 


1420. Add. Annotation :—Roefd. Gateshead Assess- 
ees cones v. Redheugh Colliery, [1925] 
. ©. 809. 


| 4422. Add. Annotation :—Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 








pltf.’s goods, although, before they signed the 
warrant, the landlord’s daughterhad addressed 
them again & intimated that plitf. was a 
weekly tenant, a fact of which one of the 
justices was aware:— Held: although, if the 
full facta had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue the warrant, they 
ought to consider only facts known to them 
in thew judicial capacity from materials 
properly before them, & they had acted 


a 


1472. Add. Annotation :—Folld. R. v. Norfolk JJ., 
Ex p. Porter (1926), 43 T. L. R. 53. 


1491. Add. Annotations :—Mentd. Kingston Union 
v. Metropolitan Water Board, [1926] A. C. 
831; grep) ena Meat Industry Board v. 
Sheedy, [1927] A. C. 899. 


1506. Add. Annotation :—As to (1) Refd. Palmer 
wv. Crone, [1927] 1 K. B. 804. 


follows & distrains & sclis goods for 
rent subsequently falling due, & the 
distress & sale are illegal :—Held: the 





lease was nade. The co. proceeded to 
abandon the premises & to remove its 
oods, & the Jessor distrained :—Zeld : 


not in the city, & the service of the 
notice is not a remedy of the city which 
upon payment, the landlord is entitled 


his clause did not justify a seizure of | quantum of damages is the full value | to use against his tenant.—Re HINnG- 
the co.’s goods, upon which there was | of the goods lost to the tenant after | STON-SMITH, Ez : MACPHRERSON 
no right to distrain for rent not in | allowing for depreciation, but exem- | Estats, [1924] 3 D. L. R. 844; 2 
arroar.—-CRYSTAL, LTD. v TLLARD | plary dam cannot be awarded | W R. 1081; 34 Man. L. R. $12; 


ages ‘: ‘ 
where the landlord considered that he | 5 C. B. R. 4).—CAN. 


KITCHEN, LTp., (1924] 2D. L. BR, 1061 ; 
{. 344.-—CAN. was acting within bis rights & did not 


2W.W.1 


act in a wanton or insolent manner in 1427 li. ——-.__ Under Village Act, 
ty e = e Pane — R. Ss. S., 1920 (ce. 88).}—The uties of 
PART II oe ead SECT. 4 making the scizure.—ZUROUVINSEI ¥. the sscrctany: Bl oer a ace 


ei.- — ——.J—P. brought a re- 
piev a action, & the goods were de- 
ivered to hhn. Tho judgment in his 
favour was Teversed, but return of tbe 
goods or damages for their detention 
was neither demanded nor adjudged : 
—Held: as the obligees could in the 
replevin action have claimed & ab- 
tained an order for return of the goods 
or for damages, they could not olaim 
it in an action on the replevin bond.— 
PRIME ov. Rrprour, (1925) 1D. LL. R. 
10783 [1925] 5. ©. Jt. 347.—CAN. 


PART II. aes sts SUB-SECT. 4.— 


sd. Plaintiff ordered to return goods.) 
—-Pitf. obtained poskession of gouds by 
virtue of an order for replevin & subse- 
quently discontinued his action -— 

eid: the ct. had power to order the 
return of the ods.—PASRARINI 9. 
MaRTIN, [19025] 2 D. lL. R. 9143: 58 
N.S. R. 121.—CAN. 


PART II. aeCr 19, SUB-SECT. 5.— 
di, ---—- —.}—Where a landlord 


DoKE, [1924] 4 D. L. KR. 826; 3 
W. W. HR. 49.—OAN. 


PART II], SECT. 1, SUB-*SECT. 1. 


Pi—_— — -}—Where a 
tenant under a lease has covenanted 
to pay all municipal taxes, the landlord, 





whon) the taxes are assessed, 
is ao rson Iiable therefor with the 
tenant under Mercantile Law end- 


ment Act, 1856, 8. 5, & payment by the 
landlord to the creditor, he city, is a 
prerequisite to the landlord becoming 
entitled to tho securities or to use the 
remedies of the city. But the city’s 
right of distress is not a security under 
the Act, nor ix it a remedy which, upon 
peywont. the landlord can use.—Re 

INGSTON-SMITH, Zar p. MacPHERBSON 
BDeTate, (19294] 3 bD. L. R. ; 2 
W. W. R. 1081; 84 Man. L. R. 3123; 
6 C. B. ht. 41.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.—A. 


ht to receive payment o 
ie reat in is. collector * 


474 


this Act do not include that of eek be: | 
distress. Where no person is appointe 

by the Act for such purpose, the village 
must appoint same person when 
necessary, & where distress has been 
levied by a person not authorised, the 
village may subsequently ratify & 
adopt his acts.—MA4aNITOBA OIL PRO- 
pucts, LTD. ». LANGENBURG VILLAGE, 
11923) 4 D. L. R. 260; 3 W. W. R. 308. 
—CAN 


PART Ill. SECT. ty SUB-SEOT. 6.— 
A. (hb). 


sm. Measure of damages.] — The 
aeizure of goods, worth over $5,000 to 
satisfy a debt of $178 is an excegaive 
seizure, & a village corpn. having madeé 
or ratified such an unautho d seizure, 
found Hable in damages; & 
the measure of Souice was the 
difference between the value of the 
goods seized & the value of the goods 
necessary to be sold to realise fhe 
amount of the taxes & the incidental 
costsa.—-Ma4NITOBA OIL PrRopvucts, LTD. 
v. LANGRENBURG VILLAGE, [1983] 4 
D.L. R. 260; 3 W. W. R. 308.—OAN. 


was 


1582. Add. Citation :—sub nom. BLETCHINGDON 
SURVEYOR v. DAND, 3 New Sess. Cas. 640. 

1542. Add. Citation :-—1 B. R. A. 570. 

1588a. Costs of distress—Power to levy.J— The 
power given to Comrs. of Sewers by Sewers 
Act, 1833 (c. 22), 8. 55, to levy the costs of a 
distress is limited in the cases of distress for 


Part IV.—Distress 


1607. Add. Annotations :—Refd. R. 
Income Tax Comrs., Ex p. English Crown 
Spelter Co., [1925] 2 K.B.250. Mentd. Ingle 
v. Farrand, [1927] A. ©. 417. 


1609. Add. Annotation :—As to (1) Refd. Glamor- 


Vol. XVIII.—Distress. Cases 15388—- 1780. 


v. Swansea 


suing under £20 by Distress (Costs) Acts, 
1817 (c. 98) & 1827 (c. 17).—R. v. NoRPOoLK 
JJ.. Ka p. Porrer (1926), 96 L. J. K. B. 
158; 1386 L. T. 327; 915. P.14; 43 T. L. R. 
63; 70 Sol. Jo. 1198; 257.G. R. 44, D. C.; 
sub nom. R. v. SMITH, Hae p. PorTER, [1927] 
1K. B 47s. 


for Assessed Taxes. 


gan County Council ». Glassbrook, [1924] 1 
K. B. 879. 


1636. Add. Annotation :- Refd. Pickford v. Quirke, 


Pickford v. I. R. Comrs. (1927), 48 To 1. RR. 


659. 


Part V.—Distress for Tolls. 


1688. Add. Annotation :— Mentd. 
Thompson (1926), 43 T. L. It. 58. 


1639. Add. Annotation :- ~ Mentd. 


(No. 3) (1927), 137 1. T. 333. 


Layzell vv. 


1649. Add. Annotation :--Mentd. Aylott v. West 
Ham Corpn., 


Sisson v. Same (1926), 05 


L. J. Ch. 5338. 


The Jupiter 1653. Add. 


Annotation : 


Mentd. The Jupiter 


(No. 3) (1927), 137 ba PR. 388, 


Part Vil.—Distress Damage Feasant. 


1780. Add. Annotation :—Refd. Back v. Daniels (1924), 69 Sol. Jo. 100. 





PART IV. SECT. 1. 


ge i. ---Where several 
quarter sections are separately assessed, 
a 36 for taxes of goods belonging 
to a person other than the person taxed 
or owner of the land in possession 
thereof can be made only for the taxes 
owing with respect. to the partiowar 
quarter section on which the goods are 
found.— SPRINGBANK MUNICIPALITY vt. 
WALKER, [1925] 1 D. L. R. 925; [1925] 
1 W. W. BR. 697; 21 Alta. L. R. 344.— 











CAN 
g ii. —— -}—Under Municipal 
District Act, R. 8. A., 1022 (c. 110), 


the right to seize chattels lying ou the 
land taxed, but not belonging to the 
person taxed, is limited to the case in 
which the person assessed is in actual 
occupation of the land.—ScoTr v. 
MONICIPAL District OF Wooprorp 
are (eae! 4D.L.R.783; (1925) 

Ww. ~R. 727; affo., [1925] 2 W. W. 
R. 578.—CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 


sn. Imposition of hard labour—- 
Validity Criminal Code. a, 13 (8) 
ry ° KE » Ie ’ 5 ° 
Crim. Casa. 346-—CAN. fe ve 


PART VII. SECT. 8, SUB-SECT. 1.—A. 


Stray Animals <Act.}—On an appeal 
from a summary oonviction under the 
above Act for iNegal impounding :— 
Heid : the conviction should be quashed 
as the record did not show that the 
notice required by s. 34 was eevee to 
the poun keoper.—-STABN »v, UTERT 
te ».70 D. LL. R. 285; [1922] 2 
. W. R. 835.—CAN. 


PART VII. SECT. 8, SUB-SECT. 1.—B. 


1818 i. Must be a fit & proper pound. 
~—Under Stray Animate. Act, 1920. 


animals impounded must be placed hh 
the pound provided by the municipal 
council] under gs. 9; & where a pound- 
keeper placed & kopt, horgos upon a 
fenced quarter section owned by him 
& separated by a road allowance from 
the pound provided by the municipality 
& the fence being broken down, the 
horses cscaped or were driyon off :-— 
Held: tho municipality was hable 
under s. 9, as it; must bo taken to Have 
axssunied the risk of placing & keeping 
the horses in a place other than an 
authorised pound.—-SINWIOK v. ELFROS, 


PART VII. SECT. 8, SUB-SECT. 1.— E. 


ki. -}~—Where under Stray 
Animals Act, 1915, 6. 27 (1), the posting 
of notices of sale of impounded animals 
were not complied with :—J/icld: the 
sale amounted to a conversion & the 
pound-keeper, & the municipality 
employing hin, were liable in dainages, 
ay (1) the posting of two notices within 
the municipality & one outside it wus 
not a compliance with the Act; 
(2) where animals are branded, the 
poe eee is guilty of negligence in 
ailing to mention the brand» in the 
notices.—LRACH v. MANTARIO JURA] 
MUNIUIPALITY No. 262 & Morr, {1921) 
1 W. W. RR. 132; 56D. L. R. 735; 14 
Sask. L. R. 295.—CAN. 

Kk ii, ——- --—.}—Where there is 
nothing indicating the presence of 4 
brand on an impounded animal the 
pouhdkeeper is not obliged to fee) all 
over its body in search of a possible 
brand, in order properly to describe 
the anaes in the prescribed advertise- 
nent. 

The sale of an impounded horse by 
a poundkeeper :—Held: defective be- 
cause notices of the impounding & of 
the sale bad not been properly posted, 
& both the | atlerencata pase & the 
municipality which employed him were 
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hable in conversion for the value of the 
horse at the tame of sale.—BROWN 1%, 
RURAL MUNICIPALITY OF ST. FRANCOIA 
XAVIER & BRELAND (Man.), [1926] 1 
W.W. KK. 42.--CAN. 

sq. Payment of residuc to owner— 
Domestic anamals Act, WE (ec 50) 
Muniecpal Distrecl el, VEL (e. 3).}-— 
The efleet of the amendment made by 
bs. 27, 28 of the former Act extends the 
period of twelve months provided by 
4. 213 of the latter Act, for application 
for paymont to the owner of the residue 
of the proceeds of sule of an unpounded 
animal, ty twenty-four months from 
the date of salte.—CGOoLLAN v. STERLING, 
(1924) 3 W. W. RR. 209.- CAN. 


PART VII. SECT. 9. 


sw. Conviction -— Under Stray Ati- 
mala Act, 1920 (a. 124).J--Where the 
evidepee showed that accused had 
been wrongfully convicted of an offence 
of unlawfully rescuing cattle under a 
provincial Act, in that he had merely 
made an attempt :--d/eld: (1) the 
offence, not being un indictable offence, 
could not be remitted to the magistrate 
to convict of an attempt under Criminal 
Code, 8. 919; (2) 5. 49 (d) of the above 
Act did not apply to the portion of the 
provinces Within which the offence was 
charged to have been committed.—- 
Rt. rv. GuRSKI (1022), 69 D 1. 1. 191: 
38 Can. Critn. 13%; [1922] 3 
W.W. 2. 540. 


Car. 
CAN. 


PART VII. SECT. 12. 


&i. -—— Meusure of damages.) 
— Damages were fixed on the basis of 
prices obtained at auction sales, for 
while it may be that prices paid at 
auction sales are not as large as are 
usually obtained at private sales, still 
the prices obtained at auction sales be 
often havo a at deal to do wi 
fixing the price of an animal in 





Case 1870. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Part VIIl—Distress for other Purposes. 


1870. Add. Cilations :— sub nom. R. v. 


the community.—SINWICK v. 
{1924} 2 W. » R. 755.—CAN 


g ii. Allowance for pound- 
keener’s fees d& ercpenses.|—In an action 
for damage for the conversion of 
animals illegally sold at a pound-sale, 
dofts. have no right to an allowance 
for the pound-keepeor’s fees or ox apoueer: 
—LEAOH v. MANTARIO RURAL MUNICI- 
PALITY No. 262 & Morr, [1921] 1 


ELFROs, 








W. W. RR. 132; 
Sask. L. 


56 D. L. 
R. 25.—CAN. 


ht. 735; 14 


k ~---Pitf. im- 
seated with a poundkeeper cattle 
which had come on to his land through 
a wire fence & claimed damages. The 
poundkeeper, without obtaining pay- 
ment of the damages or security 
therefor, released the cattle to the 
owner on receipt of the latter’s cheque, 
payment of which was stopped. On 


~_ ——, 





$76 


Forpuam, L. RK. § Q. B. 501; 42 TJ. M. CC. 


153; 22 W.R. 85. 


appeal by the owner the council of the 
municipality decided that the fence 
was not a lawful fence & that pltf. was 
not entitled to damages. Pltf. sued 
the poundkeeper & the municipality 
for the dainages :—Held: pltf. was 
entitled as against both dofte. to the 
damages claimed.-~JOHNBSON ». MUNI- 
CTPAL DISTRICT OF BEAVER pare 11925} 
4). 1. R. 299; [1925] 3 W. W. R. 
369. - CAN. 


Vol. XIX.—Cases 4—204a. 


EASEMENTS AND PROFITS A PRENDRE. 


Part |—Nature and Characteristics of Easements. 


4. Add. Annotation :—As to (1) Refd. Sack v. 
Jones, [1925] Ch. 235. 

Add. Annotation :—Refd. Simpson v. Weber 
(1925), 133 L. T. 46. 


27. 


48. ldd. Annotations :—Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160; Tackney B. C. v. 
Metropolitan Asylums Board (1924), 131 


L. T. 136, 


Part Ill.—Creation of Easements. 


89. Add. Annolation :-—Refd. Lord Strathcona 
S.S. Co. v. Dominion Coal Co. [1926] A. C. 
108. 

Add. Annotations :—Expld. & Distd. 

Ry. v. Cooper, [1924] 1 Ch. 211. Consd. 

York Corpn. v. Leetham, [1924] 1 Ch. 557. 

Refd. Birkdale District Electric Supply Co. v. 

Southport Corpn., [1926] A. C. 355. 

Add. Annotations :—Consd. S. ‘Tk. Ry. v. 

Cooper, [1924] 1 Ch. 211. Refd. Birkdale 

District. Electric Supply Co. «. Southport 

Corpn., [1926] A. C. 355. 

112. Add. Annotation :— Generally, Mentd. S. KF. 
Ry. v. Cooper, [1924] 1 Ch. 211. 

124. Annotations :— For “ Mentd. Poulton rv. Moore 
(1913), 838 L. J. K. B. 875,’ read ** Consd. 
Poulton v. Moor (1913), 83 LJ. KK. BB. 875.”’ 

147a. According to intention of parties —- Common 
approach-—Not effective until approach 
cleared.|—SWAN v. SINCLAIR, No. 515, post. 


188. Add. Annotation :-— Consd. Grege v. Richards 
(1926), 95 L. J. Ch. 209. 
——.J—In the conveyance to pitt. of 
a house & land there was an eapress grant to 
her of a way described as coloured green on 
the plan indorsed on the decd. The part 
coloured green was four tect wide & formed 
part of a wider roadway running along the 
back of the adjoining houses to the back 
premises of pltf.’s house. At the time of the 
conveyance a right of access for vehicles to 
pitf.’s back premises over the whole roadway 
was enjoyed with the house conveyed. The 
habendum in the conveyance was ‘to hold 
same with the benefit of all such casements & 
privileges in the nature of casements us are 
now subsisting in respect of the property 
hereby conveyed.’ Pitf. claimed that the 
right to use the whole width of the roadway 
for the purpose of access of vehicles to her 


97. S. E. 


98. 


186a. 





back premises passed to her under her con- 
Vveyance Hela: that the right claimed 
passed to pltf. by virtue of sect. 6 (2) of the 
above Act, Chere being no unequivocal ‘ con- 
trary mftention’’? expressed in the deed 
within sect. 6 (1), sufficient to negative the 
passing of such right.— GruaGc vr. RicHnarps, 
[1928], Ch. 621; 056 1. 3. Ch. 2093 185 7, T. 
Tos TOSoL Jo. 413, CL. A. 

Add. Annotation :- As to (1) Refd. Gregg v. 
Richards (1026), 05 TL. J. Ch. 209. 

Intention of parties—No evidence of 
intention to determine status quo.|— Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 
& deft. respectively. For some years before 
the severance of ownership, a@ creeper had 
been growing in what was now deft.’s garden 
with its foliage spreading along the wall of 
plitf..s house. Also, ayain before the sever- 
ance of ownership, the post of a gate leading 
from what was now deft.’s garden had been 
fastened by plugs & nails into pltf.’s wall. 
The growth of the ereeper had from time to 
time reached pltf’s gutter, & he had been 
obliged to cut it back. Pitt. brought an 
action for trespass in respect of the two 
above-mentioned acts, & the county ct. 
judge found both acts to be trespasses :-- 
Held: both the growth of the creeper on 
piti.s wall & the fastening of the gate to 
pltf.’s wall would amount to trespasses, 
unless they could be justified by the existence 
of an easement; the mplhed reservation of 
un easement in # grant of property depends 
on the common intention of the parties ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that) creeper & gate-post should remain, & 
therefore an easement in each case was 
impliedly reserved ; there was, however, a 


1 90. 


204a. 





PART II. 


80 i, Jnstinguished from lcence.} 
Waipr v. MACKEY, [1927] J. R. 372.— 


corpn. having agreed to grant an eare- 
ment to lay pipes over certain land :— 
Held: the granting of such casement 
being quite consistent with the pur- 
poses for which the corpn. was autho- 
rised to hold land, it was competent 
for the corpnu. to wake such grant.— 
BANKS PENINSULA ELECTRIC POWER 


PART III. SECT. 1, SUB-SECT. 1. 

sa. Public right. }—Though the public 
cannot acquire ownership of a land, , 
it can acquire over it an ecasergent 
by grant.—Ussan Kasi Sarr 0. 


(1923) N. ZL. R. 880.—N.Z. 


PART III. SECT. 1, SUB-SECT. 2.—A. 
981. Must not be ultra vires.J—A | 


Se timanctededienad ~- SFMT TTETIUVAIUOLU Is 3 


4iLUTH 2 RAEN GIFT Urbs 


mission had no power to create 
&® servitude, or any other mgbt, in 
property of a “‘pubhe = utihty.’’-- 


477 


BoaRrp vp. AKAROA BoRovuGcn Counc, | 


MONTREAL TRAMWAYS Co. v. MON- 
a oe VILUE, (1024) A. C. 994.— 


PART III. SECT. 1, SUB-SECT. 6,—A. 
n. For ‘'n” substitute ‘* 147a i.”’ 
o. For‘. o ” substitute “ 147a il.”’ 

| p. For ‘“‘p” substitute ‘* 147a ifi.”’ 


‘IH. SECT. 2, SUB-SECT. 1.- A. 


f i. ——.J] -NANIAIS 0. PAZNER, 
(1926) 4D. L. R. 258; 59 OL. RR. 
3 18.—CAN. 


Cases 204a—483. 


dut 
that the grantor’s p 
- interfered with ; det, 


the award as dam 


T. L. R. 302, D. O, 


228. Add. Annotation :—Refd. Sack v. Jones, [1923] 


Sack v. 
[1925] Ch. 235. Refd. Simpson v. Weber 


Ch. 235. 
229. Add. Annotations :—Apld. 


(1925), 183 L. T. 46. 


258. Add. Annotation :—As to (1) Refd. Simpson 
v. Weber (1925), 183 L. T. 46. 


Add. Annotation :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


Add. Annotation i—As to (2) Apprvd. Gregg 


264. 
282. 

v. Richards, [1926] Ch. 521. 
291. 


299. 
[1925] Ch. 841. 


on the part of the grantee to use care 
a io was not unduly 
allowing the creeper 
to obstruct pitt.’ s gutter had failed to use 
necessary care, & as to this part of the case 
to ages must stand.— 

SIMPSON v. WEBER (1925), 138 L. T. 46; 41 


Add. Annotation :—As to (1) Refd. Simpson 
v. Weber (1925), 133 L. T. 46. 

Add. Annotations :—Consd. Yorkshire East 
Riding County Council v. Selby Bridge Co., 
Refd. Winsford Entertain- 


58. 
320. 


| 346. 
Jones, 


347. 


EnauisH aNnpD Empire Dicrest SupPLEMENT. 


ments v. Winsford U. D.C. (1924), 23 L. G. R. 
254; Layzell e. Thompson (1926), 48 T. L. R. 
Mentd. Jaeger v. 
R. P. C. 487. 
Add. Annotation :—Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

Add. Annotation :—Generally, Mentd. Verge 
vw. Somerville, [1924] A. C. 496. 

Add. Annotation :—Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

Add. Annotations :—Refd. Stoney v. Hast- 


Jaeger (1927), 44 


‘ 


bourne Rh. D. C., [1927] 1 Ch. 367. Mentd. 


118. 


Moser v. Ambleside U. 


D. CO. (1924), 89 J. P. 


359. Add. Annotation :—-Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

389. Add. Annotation :—As to (3) Refd. Slack v. 
Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 

435. Add. Annotation :—As to (1) Refd. Stoney v. 


Eastbourne 
L. J. Ch. 312. 


R. C. & Devonshire (1926), 965 


Part V.—Preservation and Repair of Easements. 


482. Add. Annotation :-— 
[1925] Ch. 235. 


gery Ill. SECT. 2, yea 1.—C. 
toe d bounded by 
pr vate , road.}—! }—Pitt., a genes claimed 
be entitled tua right of way over a 
peers road cxistout at the time of 
he lease & maintained by the lessor, 
owner of adjoining lauds, as one of the 
approaches from the highway to his 
own house, & permitted to bo used 
by tonants in prior years without 
jection. The leased property as 
described in the lease did not embrace 
this road, but the lorsee claimed that 
he & rior occupiers of the leased house 
had the use of it, &, as one of the named 
boundaries was ‘the roadway, the lease 
impliedly wave him a right of way over 
it:—Held; the lossee was ie entitled to 


the ht-of-way ——BrREaDy v. McLieN- 
nen (No. a (uee 8 Ww. W. RR. 924; 
3B. O. R. —CAN. 


PART III, SECT. 2, SUB-SECT. 1.—D. 


284 i. Conveyances not simaultancots 
—Ri or A. aces Y, Ross, 
ie 814 %. 605; 58 N.S RR, 


PART III. SECT. 3, SUB-SECT. 2. 
sm. The public.}—To a suit by a 
rivato person against the Govt. for a 
eclaration of his ownership of a land, 
the acquisition of an easoment over it 
by the pubue is no defence. Though 
the public cannot acquire ownership of 
a land, it can acquire over it an easo- 
one by prences pilex ion.—Ussan KASIM 
OF STATE FOR 
npr ~1923), 1. L. Re 47 Mad. 116.— 


ol. ———~ In land of lessor.) — 
Although a tenant cannot acquire a 
Bt pare tive oe of easement in land 

longing to his lessor, he may 
a right of easement based on im- 
memorial user. Pr aaa 
Ham, ETC. (1992), I. L. R. 
356.— IND. 


Baar v. 
0 Calc. 


Refd. Sack v. Jones, | 483. 


eat Hil. ele 3, SUB-SECT. 3. 

——.J—In India a tenant can 
ontublieh hia right to irrigate bis field 
from his landlord’s tank by proof of 
open & continuous user from time 
immemorial. Bae gael Brc. v. TRAM, 
aa (1922), I. L. R. 50 Galo. 356.— 


sw. Av08 ae to use railway.)- 
MEAGHE a ai Paotrio Hy. 


Co. (1012), ‘42 N. B. R. 46.—CAN 


PART III. SECT. 3, SUB-SECT. 5.—A. 

845 i, Origin of doctrine.}—When en- 
joyment of a right of casement has con- 
tinued uninterrupted for a long serics 
of years, such enjoyment should be 
attributed to a legal origin, & the ot. 


should resume @® grant or an 
oa eg Nes ETO. wv. RAM, ETC. 
(1922), I R. 56 Calc. 356.—IND. 


PART III. SECT. 3, SUB-SECT. 5.—E. 

sa. Proof of commencement of ten- 
ancy ~- User immemorial.] — Where 
the origin of a tenancy is known, but 
the origin of a right of easement has 
not n traced, the tenancy does not 
rebut tho pres Les) erp of a grant which 
arives upon proof of immemorial user. 
ion cay ETc. v. RAM, ETC, (1922), 





1. L. R. 50 Calc. 356.—IND. 
PART iil. SECT. 3, SUB-SEOT. 6.— 
a (b) i. 
BA Rao vw. LAKSHIMANA 
ric’ Gags)” t tA R. 49 Mad. 820.-— 
IND, 
t if. -}—CARPET Import Co., 
ip. «. Beaty & Co., Lrp., [1927] 
N. Z. L. R. 87.—N.Z. 


PART Hil. SECT. 3, SUB-SECT. 6.— 
C. (b) Hi. 


413 i. Evtdence thai weer not of right 
—Parol licence granted during statuto 
period.}—Parol licence is of no momen 
unless ars is applied for & granted 


478 


Add. Annotation :—Refd. Metropolitan Water 
Board v. L. & N. E. Ry. (1024), 181 L. T. 123. 


within the pened of forty years pre- 
sora bod by Limitations Act, R. 8. O., 
914, 8. 35, in which case it will negative 
ine enjoyment of the easement as of 
right for sD. LB 8 -— BOWES 2 pe. 
19 ie ae 3899; 54 Oo. L . R. 
25 ed 


PART 1. SECT. a SUB err 6.— 


Regt Forty years — Whether conclu- 


been enjoyed for the period of 
forty years indefeasible, unless 
Appeals that it was enjoyed by virtue 
some consent or agreement expressly 
ven by deed a writing.—BOWES v. 
LELD, ne za) 4, D. L. R. 399; 54 
O. L. | OAN. 


433 c ee whom time isa 
Reversioner.|—KisEN ale tae Wurry- 
NACHT (1902), 35 N. S. R. 296. —CAN, 


PART Il. SECT. 5, SUB-SECT. 2. 
sd. Plea of wser—— Road within well- 
defined lim Slight Saran of wa 


trita—Suficient.}—BOowk 
pee ba Pee L. R. 399; "54 "oO. L. R. 


PART IV. SECT. 1. 
sf. Whether repr hacgiinal PR ge aus 
1916, deft. & another granted to 8. 
right to lay down a tramway through 
deft. ’s land oF ge a pur voee of pomoN ae 
S.’s ber. assigned 
ak nte under the agreement to ate 
a continued to use the Seamer: 
ent was known to d 
une raised no objection. Deft., in 
Aug. 1922, placed obstructions 


the tramway. On a motion for Foe 

injunction, eft. eontended that the 
contract raha ps Ppsey © was not 
am euanie -—H the t was not 
intrest. b one, & pitt. pide an eauitenle 
by | Resennens : the 


nts e., DLE, 
11923] YN. Zz. Li. Re 987. —N.Z. 


493. 


494. 
502. 
511. 
515. 





581. 


PART VI. SECT. 2, SUB-SECT. 2.—B. 


507 i. Non-user alone as presumption 
abandon 
act.|}—-While mere non-user is not 
cient to amount to abandonment 
of a right of way, it is a fact to be taken 


of 
of 
8 


into 


Vol. XIX.—Easements. Cases 493—681. 


Part. VI.—Extinguishment of Easements. 


Add. Annotations :—As to (1) Apld. Swan v. 
Sinclair, [1924] 1 Ch. 254. Refd. Swan v. 
Sinclair, [1925] A. C. 227. 
Add. Annotation :—As to (2) Refd. Swan v. 
Sinclair, [1925] A. C. 227. 


Add. Annotation :—Refd. Swan v. Sinclair, 
{1925] A. C. 227. 


Add. Annotation :—Refd. Swan v. Sinclair, 
[1926] A. C. 227. 


Add. Annotation :—Ae to (1) Refd. Swan v. 
Sinclair, [1925] A. C. 227. 


For the paragraph in the original volume sub- 
stitute the following paragraph :— 

Acquiescence in obstruction of way.]— 
In 1870 a row of houses was put up for sale 
by auction in eleven lots. One of the con- 
ditions was that a strip of land fifteen fect in 
width, running the entire length of the lots 
& being the rear portions of the back gardens 
of the houses, was intended to form a right 
of way from the back garden of each house 
into Church Road, which bounded the side 
of lot 1 on the south, & that the lots would 
be sold subject to & with the benefit of such 
right of way, & that the respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of end garden wall & 
form the right of way. This condition was 
recited in each of the conveyances. Lot 1 
was conveyed subject to the right of way of 
the owners of the other lots & lots 2 & 3 with 
the benefit of & subject to the right of way. 
The purchaser of lot 1 let it for a term of 
fifty years, which expired on June 15, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1911 
he purchased the fee simple of lots 2 & 8, 
with the benefit & subject to the right of way. 


541. 


Deft. was the present owner of lot 1. For 
fifty yeara from the date of the original sale 
no attempt was made to form the proposed 
roadway, the garden walls dividing the several 
lots remained intact, & the wall separating 
lot 1 from Church Road was not breached. 
Church Road was six feet above the level of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of erecting some stables 
in his back garden raised the surface of the 
strip of land at the end of his lot to the level 
of Church Road, with the result that there 
was a drop of six feet from that strip into 
lot 2. In 1919 pltf., in anticipation of the 
expiration of his lease, proposed to build a 
garage on lots 2 & 3. With that object in 
view he eae down part of the wall which 
separated the rear portion of lot 1 from 
Church Road & erected gates there, & he 
also raised the level of the rear portion of 
lot 2; & subsequently he caused a car to be 
driven through the gates over tho strip in 
lot 1 into lot 2. On the expiration of the 
lease deft. blocked up the gates & obstructed 
the way. In an action by pltf. as owner of 
lots 2 & 3 to enforce his right of way ayainst 
the deft.:—Held: (1) until the land was 
cleared there could be no effectual! creation 
of a right of way; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent.—Swan 
v. SINCLAIR, [1925] A. C. 227; v4 L. J. Ch. 
104; 132 L. T.577; 89J.P.88; 41 T.L 4. 
158; 22 L. G. 1. 705, H. Ll. 

Add. Annotation: -~-Mentd. Public Trustee ev. ° 
Lancaster Duchy, [1927] 1 K. B. 516. 


Part Vil—Rights of Way. 


In the cross-references following this case for 
** Church ways.}—See HIGHWaAys,”’ substitute 


person 


ment—~ Abandonment question L. 





consideration. as it is from all 


extinguishes 
appurtenant to the dominant catate.— 
INKOWRI, ETC. v. RAM, KTO. (1922), 
L. R. 50 Cale. 356.— IND. 
1 ii. Easement of support.j— 
er v. SMITH (1880), 5 A. 


the 


‘“‘Church ways.]—See ECCLESIASTICAL LAW, 
p. 307, post.” 


sorvient tenement doves not oxtinguish 
@ true casemont.—— HUTCHINGS v. CAMI- 
BELL, WILBON & HORNE, LITpv., (1924) 
2D. L. h. 299; 1 W. W. HR. 1070; 20 
Alta. L. R. 275.—OCAN. 








easement 


t. 341. 


such facta that the ot. has to decide 
whether or not a clear intention to 
abandon can be inferred or is indicated. 
Where plitf. & his predecessors in title 
had failed to exercise a right of wa 
had fenced off their land, so as 
shut off the right of way & had omitted 
any specific mention of ee right in 
various conveyances :-—Held: an aban- 
donment was cstablishcd.—CHRISTO- 
Pure v. COHEN (1924), lL. L. R. 2 Ran. 
FS) — e 

508 v .}—Non-user is not of 
itself evidence of abandonment. - 
NANTAIL t. PAZNER, {1928] 4 D. L. R. 
258; 59 QO. L. R. 318.—CAN, 


PART VI. SECT. 3, SUB-SECT. 1. 


li -}—The unity of the dor- 
mant & servient estates in the same 








549 1. Unity of posseseton without 
unity of scisin—Suapenston of easement 
—W ater. TROWEY ETC. v. Ram, 
IND (19 2), I. e R. 60 Calo. 856.— 

ni, —— ———.}--An casement may 
be revived after it has been ox- 
tinguished, by the union of the domin- 
ant & servient tenements in one 
owner, by their subsequent severance, 
provided the casement is apparent, 
continuous & essential to the enjoy- 
ment of the dominant tenement.— 
TINKOWRI, ETC. & » ETO. (1922), 
R. 50 Calc. 356.—IND. 


I. L. 
PART VI. SECT. 4. 
sk. Sale of tenement for 
under r.j}—Under 


taxes peospengaA | 
Calgary Charter a sale for taxes of the 
479 


PART VII. SECT. 1. 


566 ii. Agrecment bclwecen co 
owners.J—Deft. & Kh., each of whon: 
owned one-half of a lot of land, entered 
into an agreement for a right of way 
to a building in the rear, each con- 
tributing from his half one foot nine 
inches, so as to make a right of way, 
thies fect six inches in width :—Held ; 
the deed providing for the establish- 
ment of the way must be construed an 
@ mutua)] conveyance from each party 
to the other of un inteiest in the land 
pecessary to be used in common for 
the alleged right of way, & not as an 
agreemont to establish a right of way 
by grant or otherwise-—TRA VIA INn- 
VEBTMENT Co. v. POWER, [1925] 1 
D. L. It. 232: 57 N, Ss. h. 432.—CAN. 

ry. For ‘“' BADHANATH ” read ‘* Rap- 
HANATH.”’ 





Cases 598—982. 


598. 
641. 
684. 
687. 


Add. Annotation :— Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 


Add. Annotation :—Refd. Taylor v. British 


ENGLISH AND Empire Digest SUPPLEMENT. 


[1922] 2 Ch. 429; 91 L. J. Ch. 4263; 127 
J.. T. 329; 87 J. P. 121; 38 T. L. R. GOL; 
66 Sol. Jo. 588; 20 L. G. R. 425. 


Legal Life Asgce. (1925), 94 L. J. Ch. 284. 738. Add. Annotation :—Consd. S. E. Ry. v. 
ee ocean oe S. E. Ry. v. Cooper, [1924] 1 Ch. 211. 

ooper, [19% h. 211. 743. Add. Annotation :—Consd. 8. E. Ry. v. 
aad wae ee 1 Ch. 211; 130 Cooper, [1924] 1 Ch. 211. 
Add. Annotations :—As to (2) Refd. Birkdale 754 Add. Annotation :—Refd. Taylor v. British 
District Electric Supply Co. v. Southport Legal Life Assce. (1925), 94 L. J. Ch. 
Corpn., [1926] A. OC. 355. Generally, Mentd. 284. 
Kelly v. Barrett, [1924] 2 Ch. 379. 795. Add. Annotation :—-As to (1) Apld. Oldham v. 


721a. Includes motor cars.]—A.-G. ». TWopason; 


830. 


858. 


896. 


898. 


898a. 


PART VII. SECT. 2, SUB-SECT. 5. 
602 i. Katent of user of way—Grant 


Sheffield Corpn. (1927), 186 L. T. 681. 


Part VII|_—Light. 


Add. Annotation: -—As to (6) Consd. Slack 
v. Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 


Add. Annotations :— Consd. Foster v. Tiyons 
(1926), 70 Sol. Jo. 1182. Mentd. Kye v. 
Purcell, [1926] 1 K. 33. 446. 
Add. Annotation :— As to (1) Refd. Rye v. 
Purcell, [1926] 1 K. B. 446. 


Add. Annotation :-- As to (1) Folld. Foster v. 
Lyons (1926), 70 Sol. Jo. 1182. 

-}--A reservation in a lease 
empowering the lessor to build on adjoining 
land, notwithstanding such building might 
obstruct any lights on the demised land, 
prevents the lessee from acquiring a right to 
light under Prescription Act, 1832 (c. 71), 
s. 3. FosteR ¢. Lyons & Co., [1927] 1 Ch. 











934a. 


956. 
982. 


terminus to which the roadway leads, 
4s in a way to a mill, kirk, or peat 
moss.-—-CARSTAIRS $v. 


SPLNCK, 


219; 96 L. J. Ch. 79; 186 L. T. 372: 
Jo. 1182. 


-J—The standard as to the amount of 
light required to be left so as to prevent 
& nuisance is an absolute one, & if an ob- 
struction to an ancient light renders «# room 
inadequately lighted & causes an actionable 
nuisance, the obstruction does not cease to 
be actionable because the room is situated in 
a manufacturing town.—Horton’s ESTATE, 
Lrp. v. Beartix, Lrp., [1927] 1 Ch. 75; 96 
L. J. Ch. 15; 1386 L. T. 2183 12 T. lL. R. 
701; 70 Sol. Jo. 917. 


Add. Annotation :—Consd. Slack 7. Teceds 
Industrial Co-op. Soc., [1924] 2 Ch. 475. 


Add. Annotation :—As to (1) Refd. Slack v 
Leeds Industrial Co-op. Soc., [1924] 2 Ch. 475 


70 Sol. 





Which in the dry season became u 
muddy marsh. The land surrounding 


[1924] tho island belonged to deft., & the 


subject to existing obstruction, |-—W hen 
aright of way I» granted over land on 
which there caxists an obptruction at 
the date of the grant, it 1s a question 
of interpretation of the grant whether 
tho euscment is subject to tho obstruc- 
tion or free from it. Srear vo. Row- 
LATY, {1924) N. Z L. KR. 501.— N.Z, 


PART VII. SECT. 6, SUB-SECT. 3.— 
B. (a). 


683 v. —---.J- TRAVIS INVIASIMI AT 
Co. vw Powrnr, (1925) 1D. L. Re. 237; 
O77 N.S. KR. 432.— CAN. 

$l. ---- — —.J- Where there was a 
grant of way to & from clannant’s 
warobouse solely for the purpose of 
taking goods to & from tho warehouse, 
& at the timo of the grant clanment 
had no building which could be de- 
scribed as a warebouste, but was then 
contemplating the buildimg of one :— 
Held: when the grant was made the 
parties must have intended to create 
a right of way in connection with the 
warehouse to be crected in the future, 
& the grant ought to be so considered. 
——-PATKRSON & Barr, LTp. r. OTAGO 
UNIVERSITY, [1925] N. Z. L. R. 191.— 


PART VII. aah 6, SUB-SECT. 3.— 


690 i. Lemited by user proved-- Only 
when terminus ad qucm of spectal 
nature.J—The only cases in which 
servitudes of way acquired by pre- 
scription are limited by reference to 
the purposes of the trafic carried by 
them are thore cases in which there is 
some special feature attached to the 


S.C. 380.— SCOT. 


PART VII. SECT. i SUB-SECT. 3.— 


716 i. Whethcr way for general pur- 
poses.)—Where proprietors of certain 
lands s.ought to interdict the pro- 
prises of adjouung lands from carting 
suilding materials for dwelling-houses 
over ow roadway or track which 
traversed their lands :—Held: during 
a pomod defenders had acquired a 
servitude right of access for cart 
trathe: & the fact that the carting 
bad boen for agricultural purposes did 
not limit the servitude to a right of 
pasrage for auch p oses, but a right 
of access be cart for all DaEpasess 
including the carting of building 
materials, had been aoquired.—CaR- 
ATAIRS vw. SPENOF, [1924] 8. C. 380.— 
SCOT. 

716 ii. ——~-.J—Where a dominant 
owner, Who has acquired a right of 
way over the servient heritage for the 
agricultura] uses of his land, seeks to 
use that right of way for non- 
agricultural purposes, he has a right 
to do so, provided that additional 
burden is not thereby imposed on 
the servient heritage.—MANOHERSHA 
SORABJT vt. ViIRJIVALLABHDAS JEKI- 
EOSUAR (1926), I. L. R. 50 Bom. 635.— 


PART VII. SECT. 6, SUB-SECT. 3.— 
D. (a). 


754i. Method of—Whether 
reasonable.}—Deft. leased to pltf. an 
island, standing in a sballow lake, 


480 





lease provided that plitf. should have a 
right of way across it, nothing being 
suid as to the mode of cxercising the 
right. Plitf. having built a trestle 
bridge from the wland to the main 
land :—Held: pltf.’s node of user was 
reasonable, & deft. was not justified in 
interfering with the bridge.— BUTCHART 
vt. DOYLE (1897), 24 A. R. 615.—CAN. 


sl. Removal of existing obstruction 
—Way granted free of obstruction.)— 
Where a night of way in granted over 
land on which thero exists an obstruc- 
tion at the date of the grant, but free 
from it, it is for the grantee to got rid 
of the obstruction by his own act. 
The grantor is not under any obligation 
in the absence of a contract to that 
effect.——-SPEAR v. ROWLATT, [1924] 
N. Z. L. R. 801.—N.Z 


PART VIL st 6, SUB-SECT. 3.— 


769 1. General rule.})—~ Apart from 
special custom or expresa contract, the 
owner of a servient tenement is not 
bound to execute any repairs necessary 
to ensure the enjoyment of the ease- 
ment by the owner of the dominant 
tenement.—SPEAR v. Row att, [1924] 
N. Z. L. R. 801.—N.Z. 


PART VII. SECT. 8. 


pi. --—Deft. having, 
by grant, a right of way over a strip of 
land, the property of pltf. :—Held: 
pitf. was entitled to crect a fence 
upon the boundary between the ath 
& deft.’s land, allowing deft. reasonab. 
access by a gate or gates to the way.— 
LEWIS v. WAKELING (1923), 54 O. L. R. 
647.—CAN. 











Vol. XIX.—Easements. Cases 1016—1399. 


Part 1X.—Water. 


1016. Add. Annotation —Apld. Attwoud 1 Tay 
Main Colliertes (1925), 70 Sol Jo 203 
1117. Add Annotations Consd. Ilford tT D C¢C 


Part X. 


1165. idd tnrolalion Mentd. 


Miartims 2 l 
TDowler, [1926] A ¢ 716 
1193. Add Annofulion —Consd. [Ilford bt  ¢€ 
@ Beal & Judd, [1925] 1 KO, 07] 
1223. fdd = trnotation Apld. Suk 2 Jones 
11925] Ch 255 


a Beal & Judd, [1925] 1 hk B O71 Refd. 
Noble + Harrison, (1020) 2K B 332 


Support. 


aputy wall A with impled mutual raizhts of 
hUpport Pitt allesed that) owas to Lick 
of repau A underpinning deft s hhouse wos 
subsiding dragcing, the pouty wall over aA 
thereby damian pit os hots tleld 

pitt salle ateous tradi t be om subst intiited 
boy the evidence S mb even thes had 


1226a. Whether party-wall entitled to suppo1rt— bocu subst untiated plat would dhive had no 
From adjacent building |—PItf & dett were cans cho wtion Sven oe Fonts [19290] Ch 
the owners of adjomnmy houses, se patatcd by ae SP a el SOF Pada eo) 
Part XI. Miscellaneous Easements. 
1282. tdd  tonolations Refd Bich 7 WDamiels | 1322a To attach creeper to wall | S wMinsoN 2 
(1921), 609 Sol Jo 100, Ifiuchkhney B Cot Winer No 20k. aaede 
Metropolitan Asviums boud (1921), 10] 
I, T 156 1322b. To attach post to wall.} Simson: Wier, 
1302 td tanolatior Mentd.Q@ Ccdare Slough No 208i ante 
Pradinn @o [1927] 2N BR 12, 
Part XII. Disturbance of Easements. 
13852 tad Annotation ts fo (2) Consd. Tice diction fo award doamri  sorm dretucof um an 
born 2? Tcamimyg [1926] 1 KO OB 1600 punction am the case cf oe threaten do anyury 
1356. Add Annotations — 1s to (2) Consd Slick2 Notwithstanding the 1 peal ot that) Act by 
Tecds Industral Coop Soc [1921[ 2 Ch Statute Paw Revi rom A Cival Procedure Act 
475, Hortons Jstate 2 Beatts (1926) 42 | SS) (© 19) the combined cfhect cf Jud Act 
1 ER Tol ‘ IST > (¢ Ob) lO A Statute Paw Rovision 
Vt DSOS ( 22) Ss bois too att unm am fores 
asa eae Se Tei eee the yuna diction mifoare foo oby  Chraumecery 
EEE ESE OWS OC CULMS as Ok ae) Amendment Act Tsos os 2 
1399. Jor the pauragrauph an the orginal volun Where therefore an action was breught an 
substitute the following pu ig: aph the Ch Div for amanpunction to restr um oon 


-l — Chiunecry Amendment Act 1S9S Cbstruction of ancient Jichts & the at) found 
(c 27) 5 2, confers on the Ct of Ch yuris that delt buildin s when completed would 
PART IX SECT 3 t Ram Fio (1922) IL kh 70 Calc pbigtt ura os t omtith df to null ao ont 
sm TJrrigatiuon fr m tan] [reser p 306 — IND uproar 4 ta ee } ue ae 
fion by lessee J Im Indie at nant can ey ae ae i Z1) i Mi 
cstablish hip right te arripate hi field PART X sea acral 1 DW va ei “CAN 
from his landlord & tan! ty proof of ( 
open & epnUnuoue usr fiom time ie an ral S J v ut - 
1mimemonal —LINKOWRE ETC t JT aM, , "db frat Blt }oroow anus . 
Fic (1922), 1 L R 50 Cale 396— t¢CHVvate on his bind se as te dostr oy PART XII SECT 2 SUB-SECT 2 
INN th late re port eu A nt to ee B (a) 
tain the soilon dus neigh boul ma VW orty tye th whon ton qos 
PART IX SECT 4 Abe Are m 7 pe ee ene : 5 ig Pile ee c of tind Uh tua not 
nity of sasin for different 4° 4 in poss asm bio arent te have his 
page OuneAE oF aa http MIC QUILT N AR, WAL 2D Ld vis 2 Cia Pft aur pour ad &af the own 
continued by tenant }—Whire the ten YW le 981—CAN of id ting] : ‘ ne Si NOLL 
ution of a rent decree w ta, ! dant slth ugh the mitghee may 
Bald & purchased hy ‘the lenilori but PART X SECT 1, SUB-SECT 1! ptt ocmted dg to gr amtam oun action 
the tenant continued in occupation in B (b) four spas to hitb oy right of action 


1189 1; 
wangtsaubnionee J WI) 
im ¢X<cavation on bib | 
bidcence nel 


the undi-turbed enjoyment of the right 
of irrigation & the mot wan 

tially enbanced —Held in euch eir 
cumstances the right of irrigation was 
not extinguished but momentarily 
suspended & revived —TINKOWRI,ETC, ! ing thcercon 


Js 


on his 


he 


481 


Weight of § nlding cont il ad 


because of the added weight of a build 


f tamjgunets nor damage indcpendent 
Cfo anv thatthe Cwnuer cf the momtgaged 


1m a person by 
land might have MI LIiOLolriiaN Lon 


and causes pub 


I and ASHE RANCE ©€O t  WCQuUIEN, [1924] 
i. 2 Wo le Wey 2 OW We 
in not liable The CAN 


Cases 1899—-1580. 


1398a. 


1451 fii. 
paanction ay eae Aueee on . an 
njunction to restrain a par rom 

y PART XIII, SECT. 4, SUB-SECT, 1.—A. public cannot acquire ownership of @ 
sw. Who may acquire — Public.) — 
Though the public cannot acquire overit by ieee SSAN KASIM 
ownership of aland,itcan acquire pris T wv. 
ad prendre over it by grant.— 


erecting a building so as 
with his neighbour's easements of light 
& air presonts itself in a ditferont light 
to what it does in the English ots.; & 
the ct. has a discretion, & may issue 
an injunction where the injury is such Kasim Sait v. SEORETARY OF STATE 


cause an actionable obstruction to pltf.’s 
lights, but that no such obstruction had yet 
taken place :—Held: the ct. had jurisdiction 
to award damages in lieu of an injunction.— 
LEEDS INDUSTRIAL CO-OPERATIVE SOcrEry, 
Lp. v. SLACK, [1924] A. C. 851; 938 L. J. Ch. 
436; 131 L. T. 710; 40 T. L. R. 745; 68 
Sol. Jo. 715, HW. I; revsy. S. C. sub nom. 
SLACK v. LEEDS INDUSTRIAL CO-OPERATIVE 
Socirry, Lrp., [1923] 1 Ch. 431, C. A.; sub- 
sequent proceedings, [1924] 2 Ch. 475, C. A. 

-}-In an action brought by piltf. 
against deft. society for an injunction & 
damages in respect of an alleged obstruction 
of ancient hghts, the judge found that defts.’ 
buildings when completed would cause an 
actionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 
& he expressed the opinion that the interfer- 
ence with pltf.’s legal rights when the building 
was completed would be small, & could be 
adequatcly compensated by damages, but 
held, contrary to his own opinion, that he 
was bound by the opinion of the Ct. of 
Appeal in Dreyfus v. Peruvian Guana Co. 
(1889), 43 Ch. J). 316, that there was no 
Jurisdiction under Chancery Amendment 
Act, 1858 (c. 27), to give damages in lieu of 
an injunction where the injury was threatened 
but had not been sustained, & he therefore 
granted an injunction. The Ct. of Appcal, 
without going into the merits, by a majority, 
upheld the view that the ct. had no juris- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decision, & 
remitted the case to the Ct. of Appeal to 
deal with it on its merits:—Jicld: the 
findings of the judge brought the case within 





1406a. 


1444a. 


ENGLISH AND Emprrre Digest SUPPLEMENT. 


the “‘ good working rule” suggested by A. L. 
Smiryu, L.J., in Shelfer v. City of London 
Electric Lighting Co., No. 1356, ante, as that 
which might guide the ct. in exercising the 
discretion given it by Chancery Amendment 
Act, 1858, t) award damages in lieu of an 
injunction; that was still the rule to be 
adopted by the ct. as a guide & was not 
affected by anything that was decided in 
Collis v. Home & Colonial Stores, No. 830, 
ante; therefore, there being evidence to 
support the findings of the judge, the in- 
junction granted by him, contrary to his 
own. opinion, ought to be discharged, & in 
lieu thereof an inquiry directed as to damages. 
—SLACK v. LEEDS INDUSTRIAL CO-OPERATIVE 
Society, Lrp., [1924] 2 Ch. 475; 94 L. J. Ch. 
46, O. A. 

Erection of building interfered with 
acquiesced in by defendant.|—Where pltf. & 
deft. held adjoining pieces of ground under a 
common landlord, & pitf., with the licence of 
the landlord, & without objection by deft., 
had erected a manufactory, an injunction 
was granted to restrain deft. so building as 
to obstruct the lights of pltf.’s manufactory 
ee oe v. WILSON (1855), 3 

. RR. 378. 





1408. Add. Annotation :—As to (1) Consd. Slack 


». Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 


1442a. - — Against lessee—Freeholder not party 


to action— -Light.]— BARNES v. ALLEN, [1927] 
W.N. 217. 

.|}—Snack v. LEEDS INDUSTRIAL Co- 
OPERATIVE Sociery, Lirp., No. 1399a, ante. 





1471. Add. Annotation :—Folld. Horton’s Estate 


v. Beattie (1926), 42 T. L. R. 701. 


Part XII].—Profits a Prendre. 


v. Hastbourne R. C. & Devonshire (1926), 95 
L. J. K. B. 312. 


Fagernes, [1926] P. 185. 


1608. Add. Annolution :—Generally, Refd. Stoney 15783. Add. Annotations :—-Generally, Mentd. The 


Carlgarth, The Otarama, [1927] P. 93; 
Lagan Navigation Co. v. Lambeg Bleaching, 
Dyeing & Finishing Co., [1927] A. C. 226. 


1570. Add. Annotation :—As to (2) Refd. The 1589. Add. Annotation :—Refd. Abrahams v. Mac 


Fisheries, [1925] 2 K. B. 18. 


PART XII. SECT. 2, SUB-SECT. 2.— that pecuniary compensation would ror Inpra (1923), I. L. R. 47 Mad. 
D. (b) i. 116.— IND. 


not afford adequate rolief.—_MAHOMED 








(1925), I. L. R 


interfere 
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ane AUZAM ISMAIL v. JAGANATH JAMNADAS 
.}~—Under Specific . 3 Ran. 280 


IND. PART XIII. SECT. 4, SUB-SECT. 2.—B. 
1586 i. The pubdlic.}—Though the 


and, it can acquire profits a prendre 


Sal EKCRETARY OF STATE FOR 
SSAN aa (1923), I. lL. R. 47 Mad. 116.— 


Vol. XIX.—Cases la—1280a. 


ECCLESIASTICAL LAW. 


Part |—In General. 





1a. Church Assembly—Legislative Committee.|-— judicial capacity.—R. rv. Cucercu ASSEMBLY 
Neither the Leyislative Committee of the LEGISLATIVE | COMMITTEE & CHURCH 
Church Assembly, nor the Church Assembly ASSEMBLY, dep. IfTAYNES Smith (1927), 
itself, is a body to which a writ of certiorari HT. R. 683 TL Sol. do. ee Doc, 
Or of prohibition will issue, as neither of them Add. Annotation :- Mentd. Capel St. Mary, 
is a body which is under a duty to act ina Suffolk v. Packard, (1927) PL 289, 
Part Ill.-- Constitution of the Church of England. 
16. Add. Annotation :—Cenerally, Refd. WR. v. sLnnolations : Refd. Cromwel’s Case (1601), 
North, &£a p. Oakey (1926), 43 T. LL. R. 60. 4 Co. Rep. 69bs Lyn er. Wyn (1665), O 
36. Add. Annotation :— Gencrally, Mentd. Capel Bridg, 122. 
St. Mary, Suffolk ». Packard, [1927] P. 289. 806. Add. Annotations - - Mentd. Beaumont v. 
185. Annotations :-—For ‘ Re Letters Patent No. Jeffery (1921), 40 U. Ta. BR. 796. 
139,207, He Carbonit Akt., [1923] 2 Ch. 504,” 472a. —-_ - Liability of lay-impropriation to seques- 
read ‘‘ Re Jietters Patent No. 139,207, Re tration.J—WaLwyn ve AWnerny, No. 2590a, 
Carbonit Akt., [1921] 2 Ch. 53.’ post, 
Add. Annotution :-—Generally, Mentd. Swiit tr. 482a, - - - ei oA fenant of premises 
Board of Trade, [1926] 2 K. B. 181. : yh eer eae i nee a epee ae 
ea A : eli or his perponal occupation a portio 
185. STP er A OT a reo a us Which was over £10 in tatable value, but not 
Ss ee RUs VAC Vive 2 see ei separately assessed: Welds qualified as a 
199. Add. Annotation :—As to (0) Consd. Vincent vestryman under Metropolis Management 
v. St. yee the ee pee gk ‘ ; Vets, Ess (e. 120), A TS56 Ce. ie 
270. Add. nnotation : - Refd. ~ ov Church GORDON ty WILLIAMSON, | PSo2] 2 Q. 1M) s 
Assembly Legislative Committee & Church G1. 8. Q. B. sv; O7 1. To Bids a7 x ie bat 
Assembly, Aa p. Haynes Smith (1927), 14 166; 10 WLR. 692: SURE. Re 70: Ste A, 
T. I. R. 63. efenotation Refd. eta & Bane Dochs Co. e Woolwich 
276. .idd. Annotution :—1s to (2) Refd. It. v. Borough (1902), 77 Td. KB. Sod, 
North, Bw p. Oakey (1926), 43 T. LR. 60. = 569. Uidd. Annotation: ts fo (3) Refd. Rh. v. 
292. Add. Citations :- sub nom. AYER v. Ormn, 2 North, We p. Oakey (1926), 13 T. 1. RR. 60, 
Dyer 221b; Ben. 120; sub nom. ANON., 1063, Add. Annolalion: As lo (1) Refd. A.-G. for 
Dal. 53; 1 And. 9. | Alberta v. Cook, [J926] A. CL. 144. 


1115. Add. Annotations :--As to (1) Folld. Capel 


1145. Add. Annotations :—As to (8) Consd. Vincent 


. Add. Annotation: 


Part IV.-—Ecclesiastical Courts. 


1148. .idd. Annotation: 1s lo (2) Refd. RR. ov. 


St. Mary, Suffolk v. Packard, [1027] P. 289. North. Wr p. Oakey, [127] 1K. BL Igd. 
Refd. Vincent v. St. Magnus the Martyr, ctc., 1171. Add. Annolulion: Mentd. BR. v. North, 


[1025] P. 1 Ki p. Oakey (1926), 43 TP. L. Re 60. 

1280a. - Alternative remedy.] -- Prolubition 
will issue in respect of an order of an ecclesi- 
astical ct. made without jurisdiction, not- 
Withstanding an appeal lie from such order 
to a higher ecclesiastical et. & thence to the 
Privy Council. -R.v. NORTH, Ia go. OAKEY, 


v. St. Magnus the Martyr, etc., [1925] P. 1 
Generally, Refd. Capel St. Mary, Suffolk cv. 
Packard, [1927] P. 28%. 

As lo (1) Refd. Capel 
St. Mary, Suffolk v7. Packard, [1927] BP. 289. 


PART I. 

1 i. Ce ee community —- 
Nchism—Whelher provided for by cun- 
ieee aes BRENDZU ov. HAJpu, 

2) L. lt. 626; * : 
pay. Vee 35 Man. L. R. 453.— 
; — -~ What 
fo.}—BRENDZII_ 0. AJDIJ, {1926] 2 
D. L. R. 626; lgeer 1W. W. I 443; 


$5 Man. Li. R. 453.—CAN, 

1 ih - — ---- - - Hffect of ~ 
AJembers adhering to original con 
Slitution cntithkd to use of church 
property.) ~BRENDZLI He arene {P9265 | 
2D. R. 626; (19% W. kt. 
443; 335 Man. L. QR. 153 3 CAN. 

1 iv. S. P. pent Me TRAUTMAN 
ig ), (1926) 2 D. L. R. 280; (1926) 

W.W. HR. 912. Gan. 


PART IV. SECT. 6, SUB-SECT. 2. —D. 


4217 i. JInterprelation of statutes — 
Conrerning spiritual mattcrs.|-~In an 
action involving fhe construction of 
Unitod Church of Canada Act, 1924 


(e. 100): 2eld > the ecclesiastical cts, 
ouly had  jurixdict ee v. 
» DOF 


DRYSDALE, [1925] 4 D. Iu. 
CAN. 


Cases 1280a—- 2617. 


[1927] 1 K B. 491; 96 L. J. K. B. 77; 136 
L. T. 387; 43 T. L. i. 603; 70 Sol. Jo. 1181, 
CG. A. 


1349. Add. Annotation :—Refd. R. v. North, Lax p. 
Oukey (10926), 43 T. L. R. 60. 


1400. Add. Annotation :— Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 259. 

1413. Add. Annotation :—Mentd. Lankester v. 
Lankester & Cooper, [1925] P. 114. 

1504. Add. Annotation :—Cencrally, Mentd. Tate 


& Luyle v. lL. & N. I. Ry. & LM. & S. Ry. 
(1926), 43 T. Ia. Re 40. 


1549. Add. Annotation :— Mentd. Tate & Lyle v. 
JnYQN. IE. Ry. & LM. & S. Ry. (1926), 48 
I. TL. WR. 4. 

1605. Add. Annotation: Refd. Capel St. Mary. 
Suffolk o. Packard, [1927] P. 289. 

1641. Add. Annotation : Mentd. Salyesen (or Von 
Lorang) ¢. Austrian Property Administrator, 
L1OZ7~ ALC. OF. 

1721. Add. Annotation: Mentd. 
Pollak, [1V2T) A.C. 782, 
1755. Add. Annotation: Refd. Vincent v. 

Magnus the Martyr, etc., [1925] P. 1. 

1756. Add. Annotation :-- Refd. Vincent wv. St. 
Magnus the Martyr, etc., [1925] P. 1. 

1768a. - ~ — .| Iheld: a taculty ought 
to issue for the removal of (1) a tabernacle, 
(2) a sacring pony, (3) four out of six candle- 
sticks on the retable, (1) two candlesticks on 
the credence which Jad been used cere- 


Campbell oe. 


St. 


monially., (0) a censer whieh had been used | 


ceremonially, (6) the Stations of the Cross, 


(7) a second Holy Fable introduced attet 
a faculty for at} had been refused, (8) an 
Imape of the Blessed Virgin) Mary with 
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candles & vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, & a hanging 
lamp in the chancel used to denote the 
presence of the reserved Sacrament: a 
faculty ought not to issue for the removal 
of (11) books & pamphlets displayed on 
tables in the church, (12) notices as to times 
when confessions could be heard, (13) notices 
ashing for prayers for deceased persons, (1 £) a 
kneeling stool used by persons making their 
confessions, & (15) the rector’s books of 
devotion on the Holy Table, but these articles 
were not proper subjects for a confirmatory 
faculty: a faculty ought not to issue for the 
removal of (16) @ crucifix on the wall above 
the kneeling stool, used to assist the devotions 
of those imaking their confessions, & a 
confirmatory faculty till further order ought 
to issue in respeet of its a faculty ought not 
{o issue for the removal of (17) a erucifix 
behind the Holy Table which had been proved 
to have been the object of veneration, the 
rector having undertaken not to genuflect 
to it or cense wt, & not to allow any ofher 
officiating clergymen to do oso, & a con- 
firmators faculty til further order ought to 
ssuc in vespeect of it. 

(18) Memorials purporting to be signed by 
parishioners, as to which no evidence is given 
in proot of the signatures or of the repre- 
sentations made to those who sign them, are 
inadmissible in-oai faculty suit.— Capen, ST. 
Mary, Strronk (Reerok A CHUURCH- 
WARDENS) @ PACKARD, [P9227] PL 289. 

1784. Add. Annotation: Refd. Capel St. 
Suffolk «. Packard, [1927] P. 2s. 
1792. Add. Annotation :- Mentd. Bermondsey 

B.C. ev. Mortimer, [1926] DP. 87. 


Mary, 


Part V._—Clergy. 


1821. Kor ‘Who are exempt—Military Service 
Act, 1916 (c. 104), Sched. I. (4)—-Lay member ”” 
read ** Who are exempt——Military Service Act, 
1916 (c. 104), Sched. I. (4)—-Lay reader.’’ 

1851. cfd. Annotation: Apld. Re Clerical Dis- 
abilities Net, ISTO, fae op. Cowan (1027), 71 
Sol. Jo. Za 

1851a. NS. Re Crake An Disabilitrios Act, 1870, 
iv p. COWAN (1927), 137 0. P5155 Tt Sol. 
Jo. 272. 

1862. dd. Annotation: Mentd. Mackenzic- 
Kennedy ev. Air Couneil, [1927] 2 WK. B. ol, 

2437. cidd. Cilutions 2 BOR. ALYS2. 

2440. .ldd. Cilafion s 2B. ROASSSL. 


2443a. Grounds for approval or disapproval of 
scheme.}] Although if may seem desirable 
on grounds of economy & administration to 
unite two country benefices with small 
populations, yet a scheme for such union will 
not be affinmned on special reference by the 
Judicial Committee of the Privy Council if 
there is united opposition to it on the part 
of the inhabitants.—Re GUssaGkE ALT SALN'Ts 
& GUssaAabt ST. MICHAEL, DoRsET, PARISHES 
(1925), 60 Sol. Jo. 498, B.C. 

2491. ctdd. Annotation: Mentd. Me Wait, [1927] 
1 Ch. 606, 


2509. feed. Annotation :—-Mentd. Paterson or. 
Ardrossan ITarbour Co. (1026), 19 B.W. CL. ©. 
O21. 


2539. Add. Annotation : --Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 


2595. ddd. Annotation :—As tu (2) Consd. Rh. v. 
North, Za p. Oakey (1926). 43 TL Ll. J. 60. 


2599a. - - — Failure to repair chancel.] —(1) A justifi- 
cation in trespass, that pltf. was the rector 
of such a church, & that the goods were taken 
under a sequestration of the profits of the 
rectory, for the reparation of the chancel, 


| inust aver that vo more was taken than was 


necessary to the expense of reparation. 
(2) But the profits of a lay-impropriation 
cannot be sequestered for the repair of the 
chancel.— WALWYN v. AWBERRY (1677), 1 
Mod. Rep. 258; 2 Mod. Rep. 254; Freem. 
K. B. 230; 86 E. R. 866; sub nom. ANon., 
2 Vent. 35; 3 Keb. 829. 


| Annotation :—Generally, Mentd. Harding v. Hall (1842), 10 
M. & W. 42. 


2607. 1dd. cfrnotation -—As to (1) Consd. R. v. 
North, £a p. Oakey (1926), 43 T. L. R. 60. 


2617. -ldd. -Lnnotation: — Mentd. Mackenzic- 
Kennedy tv. Air Council, [1927] 2 K. B. 317. 


4k4 


Vol. XIX.— Ecclesiastical Law. 


Cases 2751—2888, 


Part VI.—Public Worship and Church Ministrations. 


2751. Add. Annotalion: 
St. Mary, Suffolk rv. 


Generally, Refd. Capel 
Packard, [1927] P. 280. 
2762. Add. Annotation :—As to (1) Refd. Vincent. 
v. St. Magnus the Martyr, ete., [1925] P. 1. 

2764a. -|}—VINCENT v. ST. MAGNUS 
THE Martyr, ETc. (REctroR & CuURCH- 
WARDENS), No. 2831, post. 

2768. Add. Annotations :--1s to (7) Folld. 
St. Mary, Suffolk re. Packard, [1027 | 7 PSO, 
As to (S) Folld. Capel St. Marv. Suffolk er. 
Packard, [1927] P.2sg. ts d/o (9) Folld. Capel 
St. Mary. Suffolk c. Packard, [1927] Po 2so. 

2786. Add. Annotalion : —As to (1) Refd. Vincent 
v. St. Magnus the Martyr. cte., [1025] P. 1. 

2797. Add. Annotation :—<As ito (3) Refd. St. 
Margaret’s, ‘Toxteth Park (1921), 40 T. TL. R. 
G87. 

2801a. - 2) —-CAPEL ST. MARY SSUPEPOLK (R 
A CHURCHW ARDENS) t PACKARD, No. 1765a, 
aanile 

2809a. ~ 2 - Cavapnno Sr. 
(RiscrorR A CHURCHW ARDIENS) oc. 
No. L7G8a, date. 

2812. clad. Asolation 2 As to 
Mary, Suffolk o. Packard, 

2818a. -- - On credence table. 
Marky, SUFDOLK (RecroR oA 
WARDENS) t. PACKARD, No. 1765a, ¢ 

2824a, - ~ —CAPELST. MARY. SUPPOLN 

WN) @. PACKARD, No, 











ALARY. StU rFPOLK 
PACKARD, 


(3) Folld. Capel St. 
[igeT[ P. 2Sor. 
~ CAP Sr. 





[7Tsa, 
auite, 

TIror the paragraph in the original volume 
substitute the following paragraph :— 
~ ~—— As of course.J|—ViIncLNt v. Sr. MAGNUS 
qt MArtTYR, pre. (Rircrok 

WARDINNS), NO. 28501, post. 

For the paragraph in the orgmal volume 
substitute the following paragraph :— 

—-—- Approval of decorations & fittings.] 

- On the hearing m the Consistory Ct. of 
London of a petition as to the turniture & 
fittings of the Church of St. Magnus-the- 
Martyr, in the City of London, a faculty was 
granted for, amongst other tlongs: (1) a 
second Hfoly Pable: (2) an image of the 
Virgin & Holy Child) placed behind the 
recond Holy Table; & (3) a crucifix fixed to 
a pillar at a considerable height from the 
floor & near the pulpit. On appeal the Ct. 
ol Arches dismissed the appeal as to (1) & (3), 
but allowed it}as to (2) :-—Held: (1) the law 
was the same for every kind of sacred miaye 
in a church, meluding a crucifix or rood, & 
although such an image was not illegal 
per se, it could not lawfully be placed in a 
church without a faculty. 

On an application for such a faculty, the 
question to be considered is whether, if the 
faculty be granted. there is or is not, in the 
particular case, a danger of the image being 
used for purposes of worship or adoration 
condemned by Article of Religion 22. After 
discussion of the kind of evidence proper tou 
this inquiry :—Held: (2) there was a danger 


2825. 


2831. 


of the proposed image of the Virgin & Holy _ 2888. Add. 


Child being so used; (3) an image used for 


2 | 


| 
| 
| 
| 


| 


a ee 


purposes of worship or adoration was an 
ornament & was illegal, because not included 
amongst the ornaments of the ehiureh 
sanctioned by the Ornaments Rubric in the 
Book of Common Prayer; (t) a faculty 
authorising the erection of an image in oa 
chureh should not) be absolute, but until 
further order. 

(9) The other matter of appeal is the 
second Toly Rable. ‘Phe church holds, or 
will hold, between three hundred & four 
hundred people, & there are a large number 
of celebrations every week. In those cir- 
cumstances it would be a matter of course to 
low a second Tolv able, but for the ex- 
ceptional character of the ceremonial & 
services of this church.  Toam not, however, 
disposed to interfere with the exercise of the 
learned: Chancellor's discretion me thas) part 
of the case. T think Chere ougbt to be full 
plans A particulars of the decorations  & 
fittings, of A surrounding the seeond Holy 
Table, A these fitfings ought to be subject 
to the approval of the learned Chancellor & 
to be speciically meluded im the faculty (Sim 
Lawis Dinpin). Vincienr ov. Si. MAGNus 
THE MARTYR, re, 
WARDENS), | 1925) PL 1; 
Tie MARTYR, LONDON BRIDGE, 


favne otathion Cenerally, Reld. Coupe 
Late heard, foe, | I’. Bu, 


sub pom. SP 
111. 


Marty, 


“{. 


2842. Add. Annolulion: Refd. Vinee ae vr St. 
Magnus the Martyr, ete., [L920] DP. 
2844. .f{dd. ctaoolation : - Refd. Vinee nt rm St. 


Magnus the Martyr, ete., (P90) BP. 

Add. Annofation : -.1s lo (3) BBE Vincent 
ee St. Magnus the Martyr, ete., [Po2o] Pe 1 
2861. Add. Annolation >  .ts lo (1) Refd. Vince Ne 


2859. 


v. St. Magnus the Martyr, cte., [l26] 2. 

2862. Add. Annolulion: Retd. Vincente. ub 
Magnus the Martyr, cte., [P9250] Pet 

2871. .fdd. Annmolaftion: Refd. Vincent vr. St. 
Magnus the Martyr, ete... [P25] PL I 

2872. vlidd. Annotation: Retd. Vine ih vr St. 


Magnus the Martyr, ete., [1925] 2. 

Kor the paragraph in the ey ‘Solin 
substitute the following paragraph : 

~— Ordinary rules as to images 
apply. j- Vincent ov. ST. Magnus ‘Tite 
MARTYR, ETC. (RECTOR & CHURCHWARDENS), 


2873. 


— - ee 


No. 2831, aaite. 

2874. Add. Annotation :—Refd. Vincent vr, St. 
Magnus the Martyr, ete., [1895] Po 

2875. Add. Annolalion : -Refd. Vincent vr. St. 
Magnus the Martyr, ete., [L895] 2. J 

2876. Add. Annotation: - Refd. Vincent vu. St. 
Magnus the Marty, ete., [1925] P. 1. 

2882. Add. Annotation : Ae i v. St. 
Magnus the Martyr, ete., [L925] BP. 

2883. Add. Amnotations: Apld. Capel i" Mary, 
Suffolk oe. Packard, [1927] P. 250. Refd. Vin- 
cent 7 St. Magnus the Martyr, cte., [1925] 
bes 

Annotation; -Refd. Vincent 17. St. 


Magnus the Martyr, ete., [1025] P. 1 


Cases 2889-—3454a. 


2889. Add. Annotalion :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 


2892. Add. Annotution :—Generally, Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 


2893. Add. Annotation : —Refd. Vincent v. St. 
Magnus the Martyr, etc., {1925] P. 1. 


2896. lor the paragraph in the original volume 
substitute the following paragraph :— 


-}—VINCENT v. St. Maanus 
Tum MARTYR, ETc. (Recrorn & CHURCH- 
WARDENS), No. 2831, ante. 


2899a. Above confessional stool—Whether 
permissible.|—CariL Str. Mary, SUFFOLK 
(Recrorn & CHURCHWARDENS) v0. PACKARD, 
No. 1768a, ante. 


2899b. Behind Holy Table—Whether per- 
missible.} — (arr St. Mary, Svurrou.K 
(Recror & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 


2900. Add. Annotations :—As to (2) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
As to (8) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 


2903. Add. Annotations: As to (3) Folld. Capel 
St. Mary, Suffolk oo. Packard, [10927] P. 
289. <As lo (5) Folld. Capel St. Mary, Suffolk 
v. Packard, [1927| DP. 288. As to (6) Folld. 
Capel St. Mary, Suffolk ». Packard, [1927] 
P. 289. As lo (7) Folld. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

2904a,. ——--.]—- CAPE. ST. MARY, SUFFOLK (RECTOR 
& CHURCHUWARDENS) t. PACKARD, No. 1765a, 
ante. 


2906. For the paragraph in the original volume 
substitute the following paragraph :— 
——-—.]—-VINCENT 1. ST. MAGNUS THE MARTYR, 
ETc. (RECTOR & CHURCHWARDENS), No. 2831, 
ante. 


2913. Add. Annotation : -Refd. Capel St. Mary, 
Suffolk v. Packard, (1927) VP. 28. 

2915a. With candles & vases —- Whether 
permissible.J|—Carrn Sr. Mary, SUFPOLK 
(RECTOR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 




















Part VIl——Property of 


8112. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

3113a. Whether faculty absolute—Erection of 
image.}—VINCENT v. St. MAGnvs” THE 
MARTYR, ETC. (Rroror & CHURCHWARDMNS), 
No. 28381, ante. 


3391a. Tithable where landed.|—By 
custom, fish taken in the sea is tithable 








where landed.—ANON (1632), Cro. Car. 264 5 


79 E.R. 8380. 


3416. Add. Annotations :— Generally, Mentd. lh. +. 
Lincolnshire JJ., Ex p. Brett, [1926] 2 Kk. B. 
192; Palmer v. Crone, [1927] 1 K. B. 804. 

3438. Add. Annotation :—Gencrally, Mentd. Under- 


wood v. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775. 


3454a. Whether premises exempted from pre- 
scribed rate—Onus of proof.]—By the above 
Act & a decree made pursuant to it & having 





ENGLISH AND EMPIRE DicEst SuPPLEMENT. 


2916. For the paragraph in the original volume 
substitute the following paragraph :— 

The Virgin & Child—-Probability of venera- 

tion. }—VINCENT v. St. MAGNUS TIE MARTYR, 

ETC. (REctoR & CHURCHWARDENS), No. 2831, 


ante. 
2924a. »|—CAPEL St. Many, SUFFOLK (RECTOR 
& CHURCHWARDENS) v. PACKARD, No. 1768a, 


ante. 

(n) Lights (Vol. X1X., p. 449). 
Add the following cross-references :- 
Used in service of adoration of Sacrament.|— 
See No. 1768a, ante. 
To denote presence of reserved Sacrament.|— 
See No. 1708a, ante. 





| 2947a. Books & pamphlets displayed in church.]- 


CArEL St. Mary, SUFFOLK (RECTOR & 
MIURCHWARDENS) 7. PACKARD, No. 1768a, 
ante. 

2947b. Notices—Times for hearing of confessions.]| 
—CAPEL ST. MAry, SUFFOLK (RECTOR «& 
CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante, 

2947c. Asking for prayers for dead.]—CAPEr 
ST. MAnry, SUFFOLK (RECTOR & CHURCII- 
WARDENS) v. PACKARD, No. 1768a, ante. 

2947d. Confessional stool.] — Carr. St. Many, 
SUFFOLK (RECTOR & CHURCITWARDENS) 7. 
PACKARD, No. 1768a. ante. 

2948. Add. Annotation: 4s to (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] DP. 284. 

2965a. Books of devotion—On Holy Table.|— 
Capen St. Mary, SuFFOoLK (RECTOR & 
CTMURCIWARDENS) v. PACKARD, No. 178a, 
ante, 

2972a. - —~—.|—CAPEL ST. Mary, SUFFOLK 
(RECIOR & CHURCIIWARDENS) v. PACKARD, 
No. 1768a, ante. 

2975. Add. Annotation : —Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

3006. Add. .1tnnotation :—Generally, Refd. Capel 
St. Mary, Suffolk o. Packard, [1927] P. 289. 

3015a. Sounding sacring gong— Whether per- 
missible.}) — Capen Str. Mary, Surroik 
(Ricrorn & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 





the Church of England. 


the force of a statute, the lessees of houses & 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
London, are liable to pay a tithe of 2s. 9d. 
for every rent of 20s. by the year, ‘ & so 
above the rent of 20s. by the year by the 
rate aforesaid.’”’ ‘The decree contained a 
proviso that in the case of premises in respect 
of which less suins had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises should be exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
premises in the City for tithe at the rate pre- 
scribed by the Act :—Held: (1) the onus was 
on defts. to prove that tho tithe paid before 
1545 in respect of the premises was less 
than the sum prescribed by the Act; (2) 
defts. had discharged the onus.—BusBy v. 
AVGHERINO, [1027] 2 Ch. 38; 1387 L. T. 2113 
43 T. L. R. 367, C. A. 


Vol. 


3455a. ——— Whether payable on reserved or 
improved rent.J—A lease of premises was 
granted at the yearly rent of £102 10s. in 
consideration of the lessee expending £2,000 
in building thereon. The improved annual 
value was £250 :—Held: tithes were payble 
upon the annual value, & not on the rent 
reserved.—VIVIAN v. COCHRANE (1855), 4 
De G. M. & G. 818; 25 L. J. Ch. 553: 26 
L. T. 0.8.17; 19 J.P. 1381; 1 Jur. N.S. 
809; 3 W. RR. 254; 43 BK. R. 728, L. C. 


3455b. Whether non-payment a defence.]/— 
Mere non-payment of tithes under the Act 
is not an answer.-—Str. Patr’s WaArvDreEn, 
ETC. ». KETTLE (1818), 2 Ves. & B. 13) 35 

BK. R. 218, t. C. 
Annotations :—Refd, Pavno v. Fadatle (18: 
613; Busby vw. Avgherino, 11927) 2 Ch. 3 


3455¢, —— J—PAYNE v. EXpAILy, No. 3151, 





8), 13 App. Cas 
: | 





3465a. What words operate to pass.]—A 
tithe rentcharge will not, upon a conveyance 
of land without more, pass to the purchaser 
by virtue of Conveyancing Act, 1881 (c. 41), 
s. 63. Tithe rentcharge is, like tithe, a 
hereditament) separate from the land. & 
express words are necessary to pass ite 





J.7.468;3 48 T. 1. 2.1633 71 Sol. Jo. 19, C. A. 

3468. Add. Annotation : —As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

3488. For ‘‘ Held: the ct. had jurisdiction to deal 
with the costs, & they would have to be 
paid by W., the landlord seeking compulsory 
redemption” read “ WIeld: (1) the et. had | 
jurisdiction to deal with the costs; (2) they 
must be paid by W., the landowner secking 
compulsory redemption.” 

Add. Annotations :--As to (1) Apprvd. Re 

Wartling Tithe Hedemption, [1924] 2 Ch. | 
123. Ags to (2) Overd. Re Wartling Tithe | 
Redemption, [1924] 2 Ch. 125. 

3513a. Mode of payment of compensation—aAt ' 
election of limited owner—Whether clection 
revocable.}—/ic WARTLING TitHe JEeDEMP- 
TION. No. 3513b, post. 


3513b. Cost of investment of redemption money— 
Compulsory redemption—Jurisdiction of court 
to deal with.|—By a settlement dated in 1893 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 
life interests which had determined, to the 
use of H. for life with remainders over. ‘The 
settlement contained a proviso appointing 
the trustees of the settlement trustees for the 
purposes of the Settled Land Acts, & pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, in- 
cluding the receipt of capital money. In 
1899 H. assigned his life interest in the rent- 
charges to UO. In 1905 C. died, having by 
his will devised his real & personal cstate to 
resps. & appointed them his exors. In 10922 
applt., who was the owner of the land out 
of which certain of the tithe rentcharges 
were payable, in exercise of the power given 
him by Tithe Act, 1918 (c. 54), 5. 3, applied 
to the Ministry of Agriculture & Fisheries for 
the redemption of certain of these charges, 


PART VII. SECT. 


XTX.—Ecclesiastical Law. Cases 3455a—3615. 


amounting to £48 10s. 8d. & Ss. respectively, 
& for the determination by the Minister of 
the amount of the consideration money pay- 
eble in respect thereof. On Sept. 20, 1922, 
resps., in exereise of their option under 
Tithe Act, 1846 (c. 73), 8. 9, signed a form of 
consent which had been sent to them by the 
Ministry to the payment of the consideration 
money to the surviving trustee of the settle- 
ment of 1898. A month later they wrote to 
the Ministry revoking their consent & re- 
questing that the money might be paid into 
ct. The Ministry thereupon wrote to applt. 
directing him to pay the money into ct., 
which he accordingly did. On Feb. 12, 1925, 
resps. took out an originating summons for 
an order that the fund im ect. might) be in- 
vested & the income therefrom paid to resps. 
or the survivor of them as & when received 
during the life of the tenant for life: 
Jleld: (1) on an application to invest) money 
paid into et. representing compensation paid 
under the Tithe Acts on the redemption of 
renteharges, there was no general prmeiple 
that required the et. to direct that the person 
excreising the compulsory powers wader the 
Acts should bear the burden of the costs, 


wy 


but the costs were, under Jud. Act. TS9O 
(ec. 44), s. 5, am the diseretion of the 


et. entirely unfettered by any such general 
principle; the et. below ought to have 
exereised its discretion by  hoiding that 
applt., who had been brought before the et. 
solely for the purpose of making hin liable 
for costs, was not so hable, & to have dis- 
missed the application as agatnst him with 
easts. 

(2) Semble : there is no power in the TMthe 
Acts which enables a tithe owner who bas 
once exercised the option given hime by the 
Act of TSI6. 8. 9, to revoke or alter thr 
exercise of me. fe WARTLING Viti Tt 
DEMPTION, [P9279] 42 Ch. $285 08 Tho J. Ch. 
562: 1391 1. RP. 1853 SS 2.2. b35 3 68 Sol, 
Jo. 518; 22 1. G. R. 3819, CA. 

Compare original volume, p. 492, No. 3188. 


3548. Add. Cilalions :— |1924] 1 K. B. 151; 93 
L. J. K. 3B. J16; 130 L. TV. J83 5 &8 J. P. 
33; 868 Sol. Jo. 541. 

3579a. What amounts to incumbrance 
affecting land.|—Wrincit ». LorD (1837), 3 
Hing, N.C. 6723 4 Seott, 8515 61. 8.007. 
103; 152 Jo. RR. 569. 

3614. Add. Cilalions:-- 1 And. 4735 3°) Dyer, 
$55 bh; sub nom. BELVORD ov. FooRD (1595), 
Cro. Hin, 4173 sub now. Burrowp ev. KForp, 
Cro. Khiz. 4723; sub nom. FoorD’s CASH, 
5 Co. ep, &1 a. 

Annotations :— Refd. Betesworth v. St. Paul’s 
(Dean) (1726), Cas. lemp. King 66. Mentd. St. 
Albans Corpn. vo. Dobbins (1672), Freem. K. 3B. 
365 Mirchouse v. Rennell (1832), 8 Bing. 490. 





3615. Add. Citations :- sub vom. BETrorp 4, 
Forp, Cro. Eliz. 4723; sub now. FoorRD'’s 
Cask, 5 Co. Rep. Slay; sub vom. ANON, 


(1974), L And. 473 8 Dyer, 3388 b 3; Ben, 238. 
Add. Annotations :- Refd. Betcesworth v. St. 
Pauls (Dean) (1726), Cas. temp. King, 66. 
Mentd. St. Albans Corpn. 7 Dobbins (1672), 
Freem. K. B. 36. 


ewe nr ———_ i a i ees, 





——— 


6, SUB-SECT. 3. 


3536 i. Proceeds of os ee nee of Scotland (Properly & Endowments) Act, 1925 (ce. 33), 8. 30.]—-MILLIGAN, 


PETITIONER, [1927] 8S. C. 692.—SCOT. 


Cases 3621—4055. 


3621. Add. 


sell vo. Timber Operators 

[LQ27] 1 K. 1B. 298. 
3798. !dd. Annotation :- 

Pollak, |I927) A.C. Toe, 


FINGLISH AND EMPIRE 


Annotation : —- Generally, 
Everett v. Griffiths, [1924] 1 ls. B. 041. 


3707. Add. Annotation :—Generally, Mentd. Kur- 
& Contractors, 


Mentd. 


Mentd. 


3893. Add. 


DIGEST SUPPLEMENT. 


3827. Add. Annotation :-—Mentd. R. v. Customs 
& Excise Comrs., Aa p. Pegler (1927), 96 
l. J. KB. B. O97. 

Annotation :—Mentd. 


Fox wv. Fox, 


[1925] P. 157. 


Caunphell ev. 


3900. The order of the cross-references following 


this case should be inverted. 


Part VIII.---Religious Bodies other than the Church of 


3970. Add. 


4027. Add. 


Annotation : 


PART VII SECT. 16, SUB-SECT. 1. 


sa. Spiritual corporation  aggrogate 
— Power to borrow} An eceelesiastical 
corph., bere anon trading corpo, bus 
no fmipled power to borrow money, 
Unless such power is expressly Or ine 
phedly piven oby its eonstitution 
Although an Act constitutimpe such a 
eorph. docs not expressly give power 
fo borrow or to ereet oa ehureh, but 
does expressly give power to mortyrare, 
the power to borrow for the purpose 
of erecting a churoho as implied, simee 
the erection oof oa ehureh os the 


principal reason for the  meorpor- 
ation. - - LROnaARD oo Si Parnien’s ' 
PARISH, J[I922] 2 We. OW. Ro GOT: 
Gb DD Tew JOds 1 Alta. Lo Re vex. 
- CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 


ts. ) The canon law of fhe 
Roman Cathole Church as foremen law, 
Whieh must be proved according ty 
CQVPOALLAGHAN 7b. OUSUPbIivas, JPaea 
Pik 90 IR. 


a i, Power to remote parish 
prest | Applt . a qamuisib priest. wae 
removed: fiom hits parish by a deeree 
of removal assued by the bishop of the 
dhoeese an wineh the parish was siuated. 
Applt. clivinied a declaration that the 
decree was tlepalA vor on the grounds 
that (1) there was no power under the 
eamoan daw toe ossue such a deeree unless 


Annolation :- -Mentd. 
Griffiths, [1924] 1 K. B. 941. 


Mentd. 
Nothard, Lowe & Wills (1927), 44 PT. dR. 


England. 


TKverctt 4055. After 


Houghton «. 


this 
sections :— 

Seer. 9. 
See cases enfra. 


Srctr. 10.- GREEK CHURCH. 


case add the following new 


PRESBYTERIANS. 


See case infra. 


a ecttation had been first served on 
han, & he had an opportunity to meet 
the charges, made — vast hiuin : 
(2) alternatively, af the canon faw did 


or the granting of a personal 

vet the making of the decree without 
notice to hint was contrary to natural 
imstice . 0 d/eld s) the decree was not 
Miegalon cither pround - OCOALLAGILAN 
® OSULEIVAN, (£025) Lado om. 90 —IR. 


Bb. Corporation Parish -— Borrou- 
ing for church bueldindg J—LYONARD 
Sin. Pataren’s Panis, Lbo22) 1 
WLW. OR. 608s 06 9) E.R. 308, 17 
Alta. Le Re. Jou. CAN, 

sd. Relation to eual law-  .irch- 
bishop of kidimonton- ufs fo pareshes wa 
Calgary dtacese | —-LBWONARD POST, 
Parkien’s Parish, (P22) 6 We. We kk. 
HOl: 66 DE. Ke. 304, 17 Alta Le 
Zu. CAN 


PART VIII. SECT. 7. 
b 
of munestar followed by pra 


Wivister not gril of offence under 
Marriage Notiees (Neattanmd) atet, sts 
Ce Pb) s. E22] SERATHERN @ STUART, 
Li926) 8 CL by bid SCOT. 


st. VWinester’s stipend — Obligation to 
protide JA GIRLIE NOCK (PROVOST) 
Paunas, fISOSPE A Co 2S) SCOT. 
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PART VIII. SECT. 9. 


sk. lan of co-operation adopted by 
Presbyterian do Methodist congrega- 
trons—SF heather wanit for voting on chureh 
anian.|— Re CONN PRESBYTERIAN 
CnurRcH (Ont), (1926) 4D. La. Rk. 385.-- 
CAN. 


sl. Aleambers -Who are -Name- on 


roll.) Ropnxwey Case (Ont.), [1926] 
27) LR. 516.- CAN, 

sn). Name also on 
roll of another chureh.|--Re MAPLE 


VALLI Y PRESBVTERIAN CULE ROLE (Ont), 
piveopd dd. J. Re. ots.— CAN 


sn. — - Old rall. Re 
BURLINGION PRESBYTERIAN CHURCH 
(Qnt.), (1926) 1 DL L TR. 350 - CAN, 
sp. WN. 
PRISPYVILRIAN Cot rcu (Ont.), [1926] 
JD. LL. Ro os3. CAN. 


st. - - Reoscave or 
apywndit roll} Wie Cast (Ont.), 
[1926] 21. bn. Re. evo — CAN, 


SV _ - -l dee 
RIcHMONDITILLPRESBS LRN CHURCH 
(Ont.), [1026) Fd. dL. KR. o60.—CAN, 


PART VIII. SECT. 10. 


sw. Selection of pricsts—Riaht of 
majority of membas T= DWIRNICHUB &, 
AMICHUK (Sash.), [1926] 3 W.OW. TK. 
USE CAN. 


EDUCATION. 


Part |.—In General. 


Vol. XIX.—Cases 5—79a. 


5. Add. Annotation :—Refd. B v. B., [1924] P. 176. 


Part IV.—Elementary Schools. 


30. Add. Annotation :—Consd. Northern Theatres Corpn., Dyson vr. Sheffield Corpn., [1924] 1 
Co. v. Shillito, [1925] 2 K. B. 100. Ch. 483. 

47. Add. Annotation :~-Refd. Sadder v. Sheffield 

Part V.—School Attendance. 

62. 1dd. Annotation: Apld. Woodward ev. Old-1 to cause the boy, being between five & fifteen 
field (1927), 06 TP. IW. BL 796. years of ape, to attend school, as required by 

78. Add. Annotuhion: NFL Rednall ¢. Beamish the bye-laws of the education authority, the 
(1926), Too TL. Te. 1506, ] justices held that the fact of Che bov's hav ine 

79a. - — .- w- Resp.. a share-tisherman & the obtamed regular emoployroent ota heneticial 
father of a boy of fourteen years of age A nature was a reasonable excuse, & they dis 


of six other children of school age, placed the 
boy out at work at Os. 6d. a week. A appled 
to the local cducation authority to exenmipt 
the boy trom school attendance. 


was relused, A. on an 
resp. for failing, without 


ne emt we _— en oe eee 


PART IJ. SECT. 2, SUB-SECT. 4. 


171i. Negligence of education authorely 
- -De fective staie of playground | 
Applts. planted a omumber of vou 
trees upon a portion of the playground 
of a school under them cortrol A 
erected wooden stakes with sharp o& 
jagseeed points round each free "Pp hiese 
stakes were pressed into the ground & 
broueht together ai the top oom tine 
form of a pyramid. Tho area eovered 
by the trees had become overgrown 
With gerass, A oan that area ai tiole hiaed 
been dug, A the carth beaped up at the 
site Of at, formunge a ound twaooor 
three feetin heyeht.  Tiesp."s dawpehites, 
a child of six year-, when plavaing fell 
on ome of the stakes, whieh preoreed 
her eves—Held + applts. hed heen 
neeliyrent mp not taking steps to obs tate 
the danger, & were liable an daaiage - 
TRANSVAAL PROVINCIAL ADMINISTRA: 
MtON & Contry, (2920) App. DD. 21 
Ss. AF. 

oO}. Supervision of rufle-shooting 
roampchiion.) A sebool board has a 
dutv to see that the school premises are 
not used in a@ manner dangerous to the 
children. If ait: authorises or permits 
a shooting competition with rmftles in 
the course of school sports on & holiday 
granted for puch purpose, it) must 
provide ¢Mficient supervision, meluding 
efiment inspection of the rifles used, 
& a breach of that duty will subject it 
to damages for injury to a boy caused 
through bis having a defective ritic— - 
WALION &. VANCOUVER HOARD OF 
SCHOOL 'PRUSTLEs, [1924] 2 D. I. Re. 
S873; ZW.LW. R. 4935 343515. C. ER Sb. 
—CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 


26i. Duty to “maintain d& keep 
efficient ’—School transferred to local 
authority.)—-Trustees of a voluntary 
Episcopal school transferred it to the 
local education authority, the school 
then being conducted as a primary 
school, with a pupplementary course. 
Two years after the transfer, the 





information 
| 
reasonable excuse, | 


missed 


pustices. 


be St 


Mxcription 
against 


— — — +e es - awe — - - 


ediueation authority altered the system 
& began to condne* it mu sequence with 
ao nearhbourmie sehoot dn an action 
qrainst the education authorty at the 
Instanee of the former trustees: - 
Fleld s under Teduneation (Seothind) 
Act, 1918, 5 18 (3), defenders were 
hound to bold, yrnadmtai, Ade manage 
the transferred sehool as oa publie 
Bschool of the same character & status 
an at the date of the transfer & provide 
Samiar jnstruction to that provided 
at that date. Nornroroow ABLRDLEN- 
BHI EDUCATION AUIHORITS, [1921] 
Ss. C. 0490. SCOT. 


26 ni. - -— - Performance of duty dts- 
puted -Jurisdiction of court |- Held: 
While questions as to due fulfilment or 
observance by the education authority 
of them statutory obligations were 
questions of fact which fell to be deter- 
mained by the Mducation Department 
under Iducation (Scotland) Act, 1918, 
& 18 (4), where the question involved 
the measure of these obligations, that 
Was &@ question of law, with regard to 
whieh the jurisdiction of the ct. had 
not been excluded... - NOREOR v ABE R- 
DLENSHIRE BU CATION AWIHORIT\A, 
(1925) S. C. 881.- SCOT. 


PART IV. SECT. 5. 


se. Contribution by one education 
authority to another LPartnts not re- 
suling wnarcain Uhech school situate.) — 
The B. cducation authonmty granted 
bursaries to a munmber of children of 
persons resident yn Arran for the pure 
pose of tacilitating thea secondary 
education. There wos no secondary 
pchboolin Arran, & the children attended 
Ardrossan Academy, Which 18 within 
the education authority.  Texcept for 
two months tu summer, the children 
left Arran for Ardrossan on Mondays 
mornings, & they were buarded diwiuyg 
the week with persons resident in 
Ardrossan, with whom they Hved in 
family. On Saturday they returned 
home for the week-end, & they spent 
their holidays at their homies in Arran. 
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ea Bees 


re | ere ee R. 


the 
Ol the boy's employment was hon a reasonable 
excuse, & the ease must be renatted to the 
RipoNALE ov. 


Informintion: slefd es the fact 


Bacanisap ciGe6), bs 
O00. Pa Tens TAs las Ry anes 
muh SON OC a Le 


The A. cedlueation authority claimed 
repayvinent of the cost of educating the 
children oat Ardrossan from the B. 
education authornty :  Aledd. putsuers 
were cntitled to reeover the eat of the 
thildren’s education from defenders, 
Wdneation Gscotlamd) Aet, TOES (oe. ds), 
t FO, discussed AYRSHIRE. Inbtea- 
THON AU PHORTDY @ BUrpe Spin. Kpuea- 
NON Atrinokiiy, ~la’oy Ss. cl. peo. - 
SCOT. 


PART IV. SECT. 6. 


sf. Alteration of — school — section 
boundaries Suffiercney of notrec| Thy 
a township bve-law, certain land was 
detached from one sehool seetiom & 


added te another,  Notteo of the pra- 
posed alteration had been given by 
the fownship couneil by posting 


fourteen notices, sever om each of thie 
sections, & publicity wan given on the 
pubhie press, though not by advertine- 
ment contamume the formal notiee. 
On un appheation for a declaratton 
that the bye-law was invalid:  //eld 

Publie Schools Act, 1920, 8. 15 (1) (0), 
bhould be construed as leaving the 
notice to be given entirely to the dis- 
erction of the townphip Gcoutiedl- Jee 
HoOyLAND & Yorg (19298), 65 O. L. i. 
185.— CAN. 


PART V. SECT. 1, SUB-SECT. 2. 


sj. By whom talen.j- A father, 
charged with faalure to provide 
ciheient education for his child upon 
a complaint at the instanec of * the 
person appomted by the education 
authority for the county of Lanark to 
prosecute,” objected ou the ground 
that the proper prosecutor was the 
school inanagement Comunttee for the 
aron, or the person appoluted by thei : 
-——Jicll: the power, previously vested 
in oKchool boards, to prosecute for 
education offences was included in the 
powers transferred to the cducation 
authority by 1918 Act, & had not been 
restricted by s. 3 (2); & the education 
authority, or the person appointed by 


Cases 88a--137a. 


88a. 


99a. 


135. 


137a. -—- — —- - 





-~-—.]—-The words ‘under efficient 
instruction in some other manner’’ mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a child for one 
hour a week for the purpose of attending 


Part VI. 


—-— ---— Who fs ‘‘ parent.’’]—The parent, 
whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1921 Act, s. 54 (1), 
to be sent to a special school which is not 
within reach of the child’s residence or to 
a boarding school, is the parent who has 
de facto custody of the child ; & where the 





ENGLISH AND Emprre Dicest SUPPLEMENT. 


private lessons in a subject not approved 
by the Board of Education for elementary 
schools.—OSBORNE v. MARTIN (1927), 91 
J.P.197; 447. L. R. 38; 25 L. G. R. 532, 
DC. 


Blind, Deaf, Defective and Epileptic Children. 


father of a defective child was a convict 
serving a term of penal servitude, & the child 
resided with its mother :—Held: the mother 
was the parent for the purposes of the sect.— 
WoopwaRD v. OLDFIELD (1927), 96 L. J. 
K. B. 796; 136 L. T. 731; 91 J. P. 115; 
43 T. L. hk. 488; 25 L. G. R. 2963; 28 
Cox, C. C. 363, D. C. 


Part Vil——Higher Education. 


100. Add. Annotation :—Mentd. R. v. Mealth Minister, #2 p. Dore, [1927] 1 K. B. 765. 


Part XIl.—Reformatory 


Add. Annotation :— Refd. li. C. C. ». Wiltshire 
County Council (1927), 137 LL. T. 526. 





.]—A. youthful offender com- 
mitted an offence while on a temporary ‘visit 
to the place in W. where it was committed. 
Until about three weeks previously he had 
resided in J, but at the date of the offence 
had neither home nor employment in L. to 
which he could have returned. Tle was 
ordered to be sent to a reformatory school, 


—_— —— 


them, could compctontly prosecute.— | 8 
HIDDLLAION v. WILSON, [1924] S. C. 


(J.) 62.—S8COT 


sk. 


Under Hducation (Scotland) Act, 


. LI—MACKENZIF 1. 
bh. C. (J.) 17.—SCOT. 


PART VIII. 


Swrv1H, [1927] 


and Industrial Schools. 


& his place of residence was specified to be 
L..:—Held: as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 
been specified as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the presumed 
residence in the place where the offence was 
committed provided for by the above sect. 
had not been successfully displaced.—LONDON 
CouNnTy COUNCIL v. WILTSHIRE COUNTY 


TORONTO CoRPN. v. ROMAN CATHOLIC 
SEPARATE SCHOOLS TRUBTEES, [1926] 
A.C. 81; 95 L. J. P.C. 12; 1383 L. T. 
779; 41'T. lL. IR. 658.—CAN, 


1872 (c. 02), s. 70.J)--Thoe above sect. 
has not. been implhedly repealed by 
Iducation (Scotland) Act, 1908 (c. 63), 
8. 8, & a prosecution wider sect. 70 1s 
competent, even though the teal 
question at issue between the parent 
& the cducation authonty i the 
selection of the school which the 
children nre to attend. Semble: pro- 
ceedings showd not be taken under 
sect. 70 where there is a question of 
principle at issue botweon tho parties. 
—CALDIR v. ALEXANDER, [1026] 8. C. 
(J.) 51.- SCOT. 


PART V. SECT. 3. 

89 i, No school within three 
miles—Parent’s refusal of offer of 
barelling fie AR ed acs ather was 
charged with failure to provide efficient 
education for his son aged twelve yoars, 
coutrary to Education (Scotland) Act, 
1908 (c. 63), 8s, 7 (1) The boy had 
passed out of the prunary school, & 
there was no secondary school within 
three miles of his placo of residence. 
The education authority offered to pay 
an allowance towards the cost of con- 
veying the boy to a secondary school. 
The father refused the offer :—Held : 
the father had a “ reasonable excuse ”’ 
for failure to provide education within 
Kducation (Scotland) Act, 1883 (c. 66), 





105 i. Conveyance of children to 
schoot—Duty of school trustees-——Under 
School Act, BR. S. S., 1920 (e. 110), 
ss. 188, 207 (1)./—Ripines wv. ELM- 
HURST ScuoOoL DisTricr No. 3665 
BOARD OF TRuUSTHES (No. 2) (Sask.), 
{1926]3 W. W. R. 729.—CAN, 

sm. Lease by school  trustees— 
Falidity.J-——-NIAGARA PUBLIC Scnoo.L 
BoaRD  &. UEENSTON | WOMEN’S 
INSTILUTE, [1926] 4 D. L. R. 13; 59 
O. L. R. 213.—OAN, 


PART X. 


mi i. Power “e trusteea—Sale of 
old site.}—Under School Act, R.S.A., 
1922, a board of trustees has power to 
purchase a new site for a achool & 
romove the school building to it, & 
with tho Minister’s approval, to soll 
the old site.——-OLSTEAD v. COAL VALLEY 
Scroou Districr No. 1053, [1924] 1 
W. WwW. R. 211.—CAN. 
Validuty of byc-law 
prohibiting.|}—A bye-law passed by a 
under unico. Act of 
Ontario, 8. 399a, prohib in a 
district the erection of build- 
ings except for use as private residences 
is enforceable in respect of a schoo 
ocrected by the trustees of a separate 
school under their statutory powers.— 
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PART XI. 


gi. Annexation by urban 
municipality—Hffect of.}—WINDSOR v. 
TURNER, [1925] 2 D. L. R. 684; [1925] 
ret R. 413; revag. 26 O. W. N. 221.— 


sD. Cuy boara— School in adjoining 
A 





rural on—Hqualisation of assess- 
ment.J—An agreement was made in 
1917 between the trustees of a rural 
school section rye recy city & the 
board of education for the city for the 
erection & maintenance by the latter 
of a school house in the rural section, 
the pupils in the rural section to have 
the right to attend the school & the 
highor grade schools in the city, & the 
trustees of the rural section sereee 
to pay a fixed annual sum to be raise 
by taxation :—Held: the 
agreoment was a valid one, hoo] 
Law Amendment Act, 1922, s. 14, did 
not apply to the agreement, as it was 
not one for payment of any proportion 
of the cost of erecting & main g 
the school; & a judgment restra 

the city board & arbitrators appointe 
to equalise the assessment in res 

of the school from proceeding to do so, 
was affirmed.—YoORK PUBLIC SCHOOL 
BoaRD v. TORONTO BOARD OF EDUOA- 
TION (1923), 54 O. L. R. 2316.—CAN. 


288a. 


Councirt (1927), 1387 L. T. 526; 91 7. Le 122 ; 
43 T. L. R. 563; 25 L. G. R. 3843 28 Cox, 
M. C. 416, D.C, 


Vol. XIX.—Education. Cases 187a—29a. 


138. Add. Citations :—[1924] 1 K. B. 248; 93 


L. J. K. B. 65 ; C.C. 


581. 


130 L. T. 414; 27 Cox, 


Part XIV.——Universities and Public Schools. 


176. Add. Annotation :—-As to (2) Refd. Short v7. Poole Corpn. (1925), 42 T. Tu. R. 107. 


Part XVII.—Schoolmasters and Teachers. 





Right to withhold ‘‘ carry-over ’’— 
Unsatisfactory service.]—PItf. was appvinted 
head teacher of a non-provided school in 
1904, & in 1921 the Burnham Report was 
adopted by the Jocal education authority. 
The effect of the adoption of the report. was 
that pitf. became entitled to an increase of 
salary, & it} was agreed that the payment of 
the “ carry-over,” d.¢. the difference between 
the salary which pltf. would have reecived 
at the date of the adoption of the report by 
the local education authority, if throughout 
pIitf.’s service the Burnham seale had been in 
operation, & the salary which at that date 
pltf. was in fact receiving, should be spread 
over three years. The education committee 
refused to pay the instalment tor the year 
ending Mar. 31, 1924, on the ground that in 
1923 pltf.’s service had been unsatisfactory : 
~~[eld: the local education authority had 
no power, under the tems of the report, 


290. 


to withhold from a teacher any vart of the 
“carry-over”? by reason of unsatisfactory 
service after the date of the adoption of the 
report... Wits. MACKAY (1927), 43 T. la R. 
5353 71 Sol. Jo. 666, D.C. 


Add. Annotations :--As to (2) Refd. Short 
». Poole Corpn. (1925), 42 T. L. BR. 107. 
Generally, Mentd. R. v. Roberts, Fr p. 
Scurr, [1924] 2 K. B. 695; Reitzes de 
Mariecnwert «. Administrator of Austrian 
Property, [1921] 2 Ch. 282 Roberts 7. 
Hopwood, [1925] A. C. 5783 Wige v. A.-G. of 
Irish Free State (1927), 06 1. J. 1. C. 88. 


293a. Death gratuity granted to legal personal re- 


presentative of deceased teacher -Devolution 
on death of grantee.J—A death gratuity 


granted by the Roard of Education under 
the power conferred by School Pp uers 
Superannuation Act, 1918 (c. 55), s. to 
the Jegal personal represent ative of a de a ised 


- Se ee reemnA stne 








—_ ees i 





PART XIV. SECT. 2, SUB-SECT. 4. 


mn i. ———.]—When_ pltf. waa 
appointed to a professorship in 1916, 
no definite tern: was fixed :—Leld: 
the ordinary rule that such a contract 
of employinent could be terminated 
by reusonable notice on cither side 
would apply, uniess the particular 
nature of the contract or the circunm- 
stances in which it was made overrode 
the rule; & an ayppoimtment to a 
professorship without limitation of 
time could not be an ap Ointment for 
life, subject only to Ae behaviour & 
ability to perform his dutice, as such 
@ contract must be mutual, & conld 
be binding neither on the university nor 
on tho professor.—CRatTG v. UNIVERSITY 
OF TORONTO (GOVERNORS) (1923), 53 
O. L. R. 312.— CAN. 


PART XVII. SECT. 4, SUB-SECT. 1. 


st. Duty of teacher to obcy ordcr of 
school board to suspend pupil.|}—Tf a 
teacher knows of no reason why a 
pupil be suspended or expelled & has 
received no coment against the 
pupil, he is justified in refusing to obey 
ah order of the school board to suspend 
such pupil.—LechLirce rv. PERIGORD 
ScBOOL Districr No. meus Boarypv or 
TRUstTEns, [1925] 3 D. R. 578; 
[1925] 2 W. W. RR. 312; 9 ‘Sask. L. rR. 
435.—CAN. 


sv. Duty of master—Pupil quilty o 
“wilful opposition to authority.’ )— 
pape who remains away from school 
ecause ho finds cortain school work 
uninteresting, or because he does not 
like the teacher’s manner of teaching, 
is fity of ‘ wilful opposition to 
authority Ra School Act, R. 8. A., 
1922 (c. 51), 8. 202, & it is not only the 
teacher’s vite "bit his duty, to sus- 
pend him.—FINLAYSON wv. POWELL, 
TUCKER 0. pte, i1ea¢) Z D.. R. 
383; naa W. W. R. 939; 22 Alta. 


: —OAN, 





PART XVII. SECT. 4, SUB-SECT. 2. 


aw. Goncral rule.j— Where a child is 
sent by ith parent on guardian to a 
rchuool, they must be held to have 
given an smplied consent to the un- 
{fiction of such reasonable punishment 
as nay be necessary for the purpose of 
school discipline, & the purpose with 
which the parental authorty is dcle- 
gated to the sehoolmnaster must to 
some extent melude authority over the 
child when wo is outside the school 
walis; but when tho school 18 closed 
for any length of time fer a period of 
regular holidays, the child then returns 
to the charge of its parent or guardian 
& the authonty of the schoolmaster 
eeasern.—-. or MAUNG BA  'THAUNG 
(1925), T. La. lt. 3 Ran. 659.— IND. 


PART XVII. SECT. 5. 


Night school teacher 
Liebihis of acho board.|—A weht 
school teacher muy recover on his con- 
tract with a sehoul board, although 
it is not in the presembed form or 
in writing.—LEcCIERC vw. PEMGORD 
ScHOOL DisrrictT No. 850, Boakb o1 
TRUARIERS, {1925] 3 DD. Le. RR. 5783 
[1925] 2 W. W. hR. 312; 19 Sash. LN. 
435.—CAN. 


q ii. —— Computation of teaching 
yurtod—~ Teacher prevented from teach- 
ing.J—Where a school board wrong- 
fully prevents a teacher from teaching, 
the time during which he fs thereby 
unable to teach will be counted in his 
favour in determming whether he has 
been teaching continuously for the fou 
months or more required to entitle 
him to the benefits of Schoo] Act, 
R. 8S. S., 1920 (c. 110), 8. 195 (1). 
Holidays under sect. 177 of the Act. 
should not be counted us actual 
teaching days under sect. 195 (1).— 
LECLERC v. PERIGORPD ScHOOL Di18- 
TRICT No. 850, BOARD OF TRUSIEIA, 
{1925)3 D. lL. R. 578; [1925] 2 W. W. 
R, 312 19 Sask. L. TR. 435.—CAN. 
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q iii. - School arbitrarily 
closed. J—- Where as sehool is closed 
arbitranly by ai sehool board, A a 
teacher, Who ts ready, willing AO able 
ta teach, is thereby prevented from 
fenching for the ful) two hundred & 
ten days on which, under School Act, 
kK. S. A., 1922 (e. 51), &. 199 (1), his 
halary 1s based, he is entitled In a claim 
for salary to have the days dunug 
which the school] was so closed credited 
to lim as “actual tcaching dayer.’—— 
SIkPHLNA oo GPM CONSOLIDATED 
ScHOOL Disieitor, No. 60, TRUSTEES, 
[1925] 1 WLW. 1. 745.— CAN, 

q iv. —-—- Scale—lload teacher an 
serondary sehool }-As regards head 
fencheots of secondary asechools, the 
Craik sealo 15 proscribed, untila defined 
®& fixed seale of salaries ts Introdueed. 
—SMARIT 0 PIRTHSHIRE KbDUCATION 
AUTHORITY, [1927] S.C. CH. da.) 22.—- 
SCOT. 


q Vv. ——— School Ordinance, §.155..— 
PORTER @ FLUMING ScHooL DIstRicyr 
(1906), 5 W. LL. Rh. 186; L. &. 
3$15.— CAN, 

sz. Decrease of salary—iicvision of 
sale— Lrom what date operative.}— A 
revised scheme does not become opera - 
tive untilit has reecived the Education 
Department’> approval. 

Vhe Department has no power 
to sanction ai revised scheme retro- 
spectively so as to aflect a teacher’s 
contractual right to his salary. 
Couns v. Kirk HDUCATION AUTHORITY, 
(1925) S. C. 240.— SCOT. 

290 i. Differentiation of salarics-—— 
Graduate & non-graduale teachers— 
effect of admiulting non-graduate — to 
graduate seule.}—The admission of a 
non-graduate master to the graduate 
beale of salary does not preclude an 
education authority from treating him 
arg a non-graduate teacher on a revision 
of the xcules of salarics.—COULL v. a 
KPUCATION AUTHORITY, [1925] 8S. C. 
240.—-SCOT. 


6 Terr. 


Cases 298a—336. 


297. 


299. 


302. 


302a. 


teacher, who died intestate & insolvent, 
leaving a widow & an infant daughter, will 
be treated as forming part of the estate of 
the intestate, & be primarily applicable in 
payment of the intestate’s debts, & ought 
not to be held upon trust for his next of kin.— 
Re JIaAwKins, JIAwWKINS 7+. Drew & Sons, 
[1926] Ch. 428; 057. J. Ch. 402; 135 T.. T. 
89; 42 T. L. BR. 286. 

Add. Annotations :—As to (1) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. RB. 107; Fennell 
v. Mast Jilam Corpn., [1926] Ch. 641. 


Add. Citations :-—131 LL. T. 55; 68 Sol. Jo. 
403; 22 L. G. R. 138. 


Add. Annotations :—As to (2) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107; Fennell 
v. Hast Ham Corpn., [1926] Ch. 641. 


Add. Annotation :—As to (4) Consd. Short v. 
Poole Corpn., [1926] Ch. 66. 


Bona fide exercise of discretion. | 
—A local education authority has power to 
dismiss a married woman teacher inga public 
elementary school on the ground that, in the 
bond fide exercise of their discretion, they 
have come to the conclusion that it is im- 
possible for her to look after her domestic 
concerns & effectively & satisfactorily to act 
as a teacher at the same time.—SHORT »v., 
PooLe Corpn., [1926] Ch. 663; 95 Tu. J. Ch. 
1103 1341. 7.110; 9OJ. P. 25; 42 T. L. R. 
107; 70 Sol. Jo. 245; 24 L. G. R. 14, C. A. 








Annotation —Apld. Fennel) v. Kast Ham County Borough 
Corpn. (1925), 80 J. 12. Jo. 721. 


302b. —--- —— -—— Onus of proof.] — The 


council of deft. borough, as the local education 
authority, in pursuance of a recommendation 
of them edueation committee, made atter 
cahaustive inquiries & discussion, resolved 
that the engagements of all married women 
teachers falhng under certain specified cate- 
gories should be terminated : &, accordingly, 
notice was given to each of pltfs. to terminate 
her engagement. Pitfs., three married 
women, had for several years been engaged 
under contracts terminable by a month’s 
notice on cither side, as assistant certificated 
teachers in some of delts.’ schools, & were 
admittedly efficient teachers. 1t was proved 
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that the object of the council in reducing 
the number of the married women teachers 
was to create vacancies for unemployed 
single women teachers whom the council 
trained for the teaching profession & for 
whom if was important in the interest of 
educational efficiency that teaching posts 
should be provided. In carrying out that 
policy, the council, with the view of minimis- 
ing cases of hardship in the selection of 
married women teachers for dismissal, took 
into consideration the domestic  circuim- 
stances & duties of the married women 
teachers & the earning capacity of their 
husbands. Pltfs. sought declarations that 
the notices of dismissal were invalid on the 
ground that the council in giving them did 
not act bond fide with the intention of dis- 
charging their statutory duties of maintain- 
ing educational efficiency, hut acted with the 
Wegitimate object of providing employment 
for unmarried women without reference to 
educational efficiency, of obliging married 
women teachers to confine themselves to 
home duties & of preventing those whose 
husbands were in regular-employment from 
increasing the income of the Joint home :— 
Held: (1) pltfs. failed to discharge the onus 
which Jay upon them ot showing that the 
policy adoptcd by the council of reducing 
the number of the married women teachers 
for the purpose of creating vacancies for 
unemployed single women teachers, & the 
steps taken to carry it out, were in excess of 
their statutory powers or were adopted or 
taken in pursuance of some wWegitimate 
object; (2) the matters taken into considera- 
tion by the council were not irrelevant from 
an cducational standpoint, but were material 
factors in determining, not only whether the 
policy ought to be adopted, but the best 
method of applying it; (8) as detts. had 
acted bond fide & within them statutory 
powers, the action ought to be dismissed. 

FENNELL v. Hast JAM Corpn., [1926] Ch. 
G11; 95 1. J. Ch. 1193 13t LL. P. 2763 90 
J. P. 36; 70 Sol. Jo. $24; 211. G. hi. 76. 


Add. Annolation :—As to (S) Consd. Short v. 
Poole Corpn., (1925) 42 'T. 1. RR. 107. 





sa. Right of members of teaching staff 
of Hdueation 
ufustraliato supcrannuation allowances: | 
-- WALSH v. 
LJ. C. a0 G 


PART XVII. SECT. 6. 
altel, Le. 


provisions — jor 


Lh partment of Weoestern 


ScHOOL DIvrriecr 
[1926] 8 DW. Ja. 
W.W. TL f08. 


ie. LEN27] A. CL 887 3) Ob 
136 L. T. 6L1.-- AUS. 


PART XVII. SECT. 7. 


R. 
-CAN. 


by Alinisher of Fducation under School 
S. af., 1922 (ce. 51)/—#low far 
determining 
binding.| —THORESON 
TrusTmns (Alta.), 
Tio; 


seribed by statute with only one of 
then & notifies the others that their 
services will not be required, cach of 
the latter has a right of action against 
the board us 8 corpn. for damages, but 
not against the members thereof in- 
dividually or against the secretary.— 
Morkison v. CASSLUL HILL SCHOOL 


contract 
BLAIRMORE 


[1926] 2 


ti. — Non-compliance with pro- 
austans as to termination —TZ'cacher 
entitled to damages.) - HUNT vv BRANT 
Scnoon Disiaier TRustTrers CAlta ), 
fWVVGPB I L RASS; (1926) 2 WL Wek. 
431.—CAN. 

tik, —— Form af contract preseribcd 


PART XVIII. 


ni.- — —-—— -- .)~—Where the 
seeretary of a school board, acting 
under its instructions, notifies in 


writing each of two or more uppets. for 
a teacher’s position that her applica- 
taon has been accepted, but the board 
enters into the formal contract pre- 


DISTRICT TRUSTEES, (1925) 1 W.W. Th. 
526.— CAN. 


sf. Conviction for using words tending 
to wmpair diseiplinc—Harm of con- 
vichon.}) —R. wv. Tuorne, [1926] 2 
DD. L. R.5S7 5 406 Can. Crim, Cas. 3603 
58 N.S. R. 419.-—-CAN, 


ELECTIONS. 


Vol. XX.— Cases 146a—859. 


Part V.—Registration. 


146a. - - Sufficiency 
not necessary.! Kk. ¢. 
(1851), 2 1. M.A P. 666: 
156 J. PP. 88530156 Jur. 


of—Christian name in full a 
HARTLEPOOL, 
Tl Ligeals 
115s: 


CORPN. 
Q. B. 71: 


“oe 
sub pom. BR. 1. 


Brel (1S61), 80 LJ. 
Plenty (1869), 38L.J.Q. 3. 


LIaArTLEPOOT, CORPN., Aap. DoBing, 18 
IL... OLS. TTL. 
afnnotations --Apld. BR. + 

Re 


Avery (1562), 18 Q. BB. 476. 
Qy. B. 150, Re. v. 


200 


Part VI.—Parliamentary Election. 


851. 1dd. Annotation : 
(1926), 185 lL. 1. 802. 





ew — — er 


PART V. SECT. 2, SUB-SECT. 5. 
249 ving For 61 1D. To. 2. 84? read 
“1 DD. Le R. 265.” & for “22 Man. 
L. 1. 5907 ” read 22 Man. I. Re. 16.” 


PART V. SECT. 3, SUB-SECT. 5. 


fi. —— Non-compliance with statu- 
tory qual ficatvons—IHelectiorn Laws 
atmendment slcl, 1920, s. 6 (1), (2).) - 
Votes cast by persons whose mamos 
wore on the lists, but who had not beeu 
rebldents of the olectoral district for 
three months next preceding the dav 
of polling: ~Held: iWlegal- Mircrr 


Vv, Wowurn (1921), 55 O. L. Ro 215.— 
CAN. 
PART VI. SECT. 5. 
323 1. Who «soa candidal) | Where 


ptf. was selected as a candulatc, & 
statements were published concenune 
him, Qn waa an an action for abel was 
wsued before the issue of the wait for 


the clection, but after the vacancy 
had oceunred:  #fleld > pltf. Was a 
candidate for ao Partramentatry  con- 


stitucney when the libel was published. 
QCUITEN Ge BIANEDL, [1926] 1. 7 


73.— 

sa Ldépasit  payabl of - 
Saceessftl caulatate crutelled to returu 
notirithstandiuug refusal to take gre- 
serexod oath. J—O'DONOGHUL vw. Tip- 


MOND Rocun (1), L1927) 1. 152. — 
IR. 


Return 


PART VI. SECT. 9, SUB-SECT. 1.— 


B. (a). 
681 iv. Specch at 
grenice unslead of hurung hall. i Mane LR 
a ah (1924), 55 O. Ta. T. 245.— 











r(p. 91)i. - The act of an 
agent in treatuig an elector to a driuk, 
without the hnow ledge or consent of the 
candidate, & at the emphatic request of 
the elector ~—-Held > not to have been 
Q@ corrupt practice —ADAMS vr. Hutch 
(No. 2), J1926) 1 W. W. Ik. 313; 20 
sash. L. R. 433. CAN. 


PART VI, aasket % (ama 1.— 


695 xix. For * 23 DL. RR. 573 ”’ read 
“96D. L. it. 573.” 


695 xxv. -—-— Hntertuinment &: 
picnic ~All mecting of eupporters for 
speech by candidate—LKEarpense of hiring 
hall sared.|—! ee Gaeta were made by 
resp., through his official agent, for 
the services of a band & an entertaine r 
at @ picnic, a gathermg of members 
of the party orgaplation supporting 
repp.’b candidature, & at which he 
madc a speech :—Held: these pay- 
inents, though they might be considered 





Distd. Mveorett ev. 


—— 
a 


Ryder 





corrupt practiecs, were not made with 
corrupt intent, but with a belhef in 
their propliety, as resp. by addressing 
the eleetors at the prenic was saved the 
expense of hning halls, which would 
have been a legitimate expense. 
Miurener v. HomMuri (1024), 60 O. LL. R 
214.—CAN. 


PART VI. SECT. 9, SUB-B8ECT. 3. 


bi. Band & entertainment at peenee.) 
- Mercrk v. Tomurn (1924), 55 
OW. L. Rk. 215.— CAN, 


PART VI. SECT. 10, SUB-SECT. 7. 


ni.- — Presumption that duties y0- 
perly carrud out.l— Re PROVINCIAL 
ILE ¢ PIONS akcr, SMITH oe. CALHET R- 
Oo fW25) 8D. iG NR TIO; (192) 
3W. W. Wh. 5 1.-—-GAN. 

nik - Breach of dutus TF ffectof | 
-~ Breaches by a presiding officer of the 
tules of procedure presernbed tor the 
performance of bis duties do not 
necessarily render an election void.— 
Re PROVINCIAL Lic trons ACL, SMILE 
17 CALurRWwoop, [19% 5) 3 DD. Ta H. 
T7O, LIPZo. BWW. od - CAN. 


PART VI. SECT. 11, SUB-SECT. 3. A. 

d (hp. 109) 1. Counterfoil not wholly 
dctached J -~ Ballots, froin whieh the 
counterfoul has uot been detached bv 
fhe officer taking the ballot, should 
be counted on an clection under Pro- 
vincial Mlectionb Act, 1920. Ballots to 
which only a small portion of the 
counterfoll remained uftached, such 
portion furnishing no means of identi- 
fyimg the voter, should be counted.— 
Re DEWDNKEY LECTION APP! AL, SMITH 
v CAIHERWOUOD, [1921] 3 W. W. Jt. 
917.—CAN. 











fi. —— On counterforl.J— 
Where the deputy returning ofhectr 
did not initial the ballots in the manner 
prescribed by the statute, but initialled 
the counterfouls, which he uwfterwards 
destroyed :—Hald : this irregulasity 
did not affect the election.—MLECER v. 
eon (1924), 55 O. L. Re. 245.— 


a(p.110)1. — — Steygned voting paper.) 
—-MAPLI, VALLLY Capi (Ont.), [1926] 
1D. ih. 808. —CAN, 





c(p.110)2. At u general 
provincial election a plebiscite was also 
taken. Of twenty election ballots of 
ubsentee voters only nine were cnclorcd 
in onvelopes bearing the aflidavit 
requued of such voters with respect to 
the election, While the otber cleven 


-—~ | 


were found in plebweite envelopes 
bearing plebiscite afhduvits. The 
affidavits reqwred of such cleven 


absentee voters in the election were not 
sent to the returning officer nor 
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859. vldd. Crulalion: 
ING, 29 LT. 210. 


sub non. JONES vo ProKLR- 





ee ee 


accounted for m anv wav, & there 
Was no evidenee to show trou. whieh 
envelopes the votes for the respective 
eandidates had been taken :- lela + 
in the absence of anv evidence of traud 
or colluston, (he above facts were not 
grounds for declaring the olection 
vold — #ée PROVING LAL LL TIONS ACH, 
OMILH 2 CAIHERWOObD, [1925] 3 
TD. L. R770: LAVBoJo W. We Lh. 54 — 
CAN. 


c (p. 110) in - ~- = Non-com- 
phan by presiding oficer.)J— Absent 
voters’ ballots, which have been en- 
eloped im envelopes on which thie 
presiding oftieer has faded to aftix, ae 
required by Provincial Iuicctions Act, 
b. 106 (3), his offieral mark acroph the 
Jine where the cuvelope im closed, 
should be counted. —/te Diwbntrs 
RLciiON APPT Ab, SMD tl. CALHT R- 
woop, (1984)6 WW. RR. 947. CAN. 


PART VI. SECT. 11, SUB-SECT. 3.— B. 


890 v. Albaita Llection cet, 
W244 (¢ SI. s Be] Phe above sect 
Js Mandatory S& must be substantially 
coInplicd with, & the usc of the words, 
onc, two, thiee, clc., tustead of thea 
furiaes, t, 2. 5, ef. renders a ballot 
void: but af at as elear that) a figure 
ean reasonably be sar to have been 
honestly mtended for the tiygure f, 1t 
iS suflcgent, «vem though iatoas) not 
preeiscly the same form of the fugue 
as that printed an the <Aect.— Jee 
ALBLIIA KLICIION Aci, st Bow 
VALLES WhEciion (Ajta.), [1926] 4 
Db Nt? , (£926) o W. WW. Lt. 1. 
CAN 


PART VI. SECT. 12. 


Unqualified persons 
allourd 7 vote —Tllcgal votes croceding 
majorily.j-—-Lesp. Was retuned as 
elected by a majority of only 15 voten. 
The evidence showed that 21° votes 
were cast by persons Who bad no right 
to vote. Held: the election should 
be declared void, although it could not 
be shown in whose favour the legal 
votes were gies Mmrc_ik v. HOMULH 
(1924), 655 O. L. lt. 245.— CAN. 


915 xi. Rallot pancra rwssued & 
accepted un crccss of voters on register. J— 
Where in a polling pub-divimon 137 
ballots were found in the box & only 
134 numes appeared in the poll-book : 
—fleld: an imegularity, which did 
not affect the result of the clection.— 
Mirco. vv. WowulH (1924), 55 O.L. BR 


215 - CAN. 


PART VI. SECT. 13. 


m. For ‘ Power of Supreme 
Court to compel ”’ substitute “* Recount 
— Power of Supreme Court te compel.’’ 


cr 


——- = 








Cases 1025a—1598a. 


1025a. 


Part VIl—Municipal 


Description as commonly 
understood.|—A nomination paper at an 
election of town councillors was subscribed 
with the full & correct name of ‘ Charles 
Arthur Burman” as an assenting burgess ; 
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and Other Elections. 


WirHour IN THE CiITy, OF LONDON (1925), 
161 L. T. Jo. 26, D.C. 

1038b. False statements—Allegation that candidate 
is communist.}—Pltfs., six labour candidates 
for the office of borough councillor at a 


but his name was erroneously entered upon 
the burgess roll as ‘‘ Charles Burman ”’ only : 
—HLeld; the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 50), s. 241, the words ‘“‘ commonly 
understood ” in that sect. meaning ‘‘ com- 
monly understood by any person comparing 
the nomination pe & the burgess roll.’’— 
MOORIOUSE v. LINNEY, THORPE v. LINNEY 
(1885), 15 Q. B. D. 273; 53 L. T. 343; 49 
" a 471; 33 W. R. 704; 17. L. R. 500, 
-{nnotations :-—Distd. Bowden v. Besley (1888), 21 Q. B. D. 
309; Gledhill »v. Crowther (1889), 23 Q. B. D. 136. 
1038a. -—-- From election address.]|—An election 
address not exhibited for general display, 
but only circularised in envelopes by post 
or by hand: - Held: not a “ bill, poster or 
placard” within Municipal Corrupt Practices 
Act, [881 (c. 70).—--Re ELECTION OF COMMON 
COUNCILMEN FOR THE WARD OF FARRISGDON 


municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the effect that pltfis. were 
communists :—Jleld: the statements com- 
plained of were not false statements as to 
personal character within Municipal Elections 
(Corrupt & Illegal Practices) Act, 1884 (c. 70). 
—BURNS v. ASSOCIATED NEWSPAPERS, Lip. 
(1925), 89 J. P. 205; 42 T. L. XR. 37. 

1075. Add. Citation:—eub nom, Re SAFFRON 
baa ELECTION, Ea p. ROBSON, 51 J. P. 
199. 

1089. Add. Citution :-—sub nom. 
(Mayor), 3 J.P. 49. 

1090. For the existing paragraph substitute the 
folowing paragraph :— 

S.P.- Rt. v. GLOUCESTER (MAyoR) (1838), 

Daa Le Th Us 

1103. After this case add ‘‘ See, now, Municipal 
Corporations Act, 1882 (c. 50), s. 34 (1). 


R. v. EXETER 


Part |X.—Petitions. 


tion or nomination.|—An election for the 
office of county aldermen took place at a 
meeting of a county council, & voting papers 
were signed & personally delivered to resp., 


1698. Add. Annotation :—As to (2) Consd. Cam- 
bridge County Council Petn., Fordham v. 
Webber, [1925] 2 K. B. 740. 

1598a. -—— ‘* Candidate ’’—Necessity for declara- 





identity & status.— Re MUNICIPAL Aor, 
SEATHEE *. Mappnoock, [1925] 2 


PART VI. SECT. 15, SUB-SECT. 2.—B. | ¥,MiTomura. (1924), 55 O. Li. Ht 286.— 
: R. 464.—CAN. 


964 i. Irror in return—Tanbility of 


cantidate to penaltics - -Not for acevental 
omission of one small item.jJ— MCINNES 
v. BIRD, [1926] N. LZ. L. h. 63%.—N.Z. 


PART VII. SECT. 5, SUB-SECT. 1.—C. 


ni. Casting vote given by 
tot.}—On an election for a councillor 
of a municipality, the votes cast 
showed a tio between the two candi- 
dates. The returning officer then 
prepared a number of slips which were 
ut in a hat & mixed up. The return- 
ng officor ashed a voter to draw, 
stating he would give tho coasting vote 
to the candidate whose name first 
appeared. On the petition of the 
unsuccessful candidate :—Held: the 
election was void & a new election 
ordered.—-Re MUNICIPAL ELECTIONS 
AcT & Tomsaetr, [1924] 1 DL. R 
921; 33 B. O. Tt. 377.— CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— 
F. (a). 

sk. Afust be = strictly proved.jJ—li. 

(GLOVER) ¢.. LITTLE K ARMSTRONG, 

28) we L. lk. 1056; 59 O. L. R. 





PART VII. SECT. 5, SUB-SECT. 2.—C. 


so. Secrecy of ballot — Necessity 
for.j—Wherve at an election of a mayor 
& aldermen the provisions of Con- 
BOlidated Municipal Act, 1922, enjoin- 
ing secrecy of the ballot were generally 
ignored :—Held ; the non-compliance 
with the provisions of the Act had 
effected the result of the election, & 
& new election ordered.—R. (Jacguus) 


PART VII. SECT. 5, SUB-SECT. 3.—C. 


sp. Secrecy of ballot — Necessity 
for.}—Where at an clection of alder- 
men of a city the provisions of Con- 
solidated Municipal Act, 1922, requir- 
ing secrecy of the ballot were gencrally 
ignored :—-7ield: the clection was 
invalid.—R. (JACQUES) v. MTICHELIL 
(1924), 55 O. L. R. 286.—CAN. 


PART IX. SECT. 1, SUB-SECT. 1. 


h i, ——.]—Held: it was not tho 
duty of the ct. to pronoun upon the 
constitutional right of the executive 
to direct the issue of a new writ.—— 
Re NIpissiING DOMINION KHLECTION, 
Klock v. VARIN, 21 oO. L. T. 258.— 

hii. — ~—- /'0 make preliminary ordcr). 
—Re Norru Huron EvEcTION, [1926] 
] D. L. ht. 590; 58 QO. L. hk. 197.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—E. 


p i. .1—Held: Contro- 
verted Elections Act, R. 8. 8S. 1920 
(c. 5), 8. 4 (c), had been complied with 
by a petition which alleged that resp. 
‘“was guilty of, by himself &_ his 
agents, corrupt ractices within 
Saskatchewan lect on Act, R. 8. 8. 
1920 (0. 3), ss. 247, 849, 251 & 252, 
& amendments thereto.’-—ADAMBS Ph. 
HLvVOR, {1925} 8 Ww. Ww. R. 546.—CAN. 


sr. Proof of identity of petitioncrs & 
execution of petitton.}-—-The identity of 
petitioners & their execution of the 
petition should be proved vy calling 
each petitioner to prove his own 
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PART IX. SECT. 1, SUB-SECT. 5.—E. 

k i, Failure to establish—EK ffect.| 
—-BUCKMASTER v. KNICKLE, [1926] 2 
D. L. it. 798 > 58 N. Ss. h. 492,--CAN, 


PART IX. SECT. 2, SUB-SECT. 1. 
pi. United Provinces Muni- 
cipalities Acl, 1916.}—There is no right 
of appeal against the order of a comr. 
on an ejection petition presented to 
him under United Provinces Maun- 
cipalitics Act, 1916.—ABDUR RANMAN, 
SON OF ISMAIL wv. ABDUR RAHMAN, 
HON OF ZAHURI (1925), I, L. R. 47 AU. 
sw. Jurisdiction of judge Ame 
& place of trial — Notwithstanding 
absence of rules.|—ReSLocaN MUNICIPAL 
ELECTION (1902), 9 B. C. R. 113.—CAN. 
st. Whether civil action lies.)~—~ A 
sult will not lie in a civil ct. for a 
declaration that the result of a muni- 
cipal election has. been, wrongly 
declared & that pitf. is the person 
entitled to be declared clected.—ABDURK 
RAHMAN, SON OF ISMAIL v. ABDUR 
RAHMAN, SON OF ZAHRURI (1925), 
I. Ll. R. 47 Ali. 51 3.—IND. 


PART IX. SECT. 2; SUB-SECT. 2. 

sy. Joinder of yparties.] —- Consoli- 
dated Municipal Act, 1922, 8. 172 
(1) (a), does not give power to join a 
city corpp. as an “ other person, 
as a party to proceedings to avoid 
a municipal election.—R. (JacQurEs) 
v. MITCHELL (1924), 65 O. L. R. 286.— 
CAN 








who was chairman of the county council & 
of the meeting, & were openly produced & 
read by him. Amongst the voting papers 
was one containing a vote for petitioner, by 
writing his name & address on the voting 
paper, as a county alderman. Forty-four 
voting at Pp contained votes for resp. as a 
county alderman. Neither petitioner nor 
ri had before the election declared himself 
to be a candidate at the election of county 
aldermen. Resp. declared himself to be 
elected amongst others a county alderman, 
& petitioner was not elected. Petitioner, 
alleging himself to have been a candidate 
at the election, presented a-petition against 
the clection of resp.:—Held: petitioner 
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was not right in alleging himself to have been 
a candidate at the election for county 
aldermen, as he had not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 
voter of petitioner’s name & address on the 
voting paper did not amount to a nomination 
of him as candidate within Municipal 
Corporations Act, 1882 (c. 50), s. 77, & he 
was not, under s. 88 of the Act, entitled to 


present a petition for the a ei of question- 


ing the election of resp JAMBRIDGE COUNTY 

COUNCIL CASE, FORDHAM v. WEBBER, [1925] 

2K. B. 740; 01L. J. K. B. 891; 89 J. P. 

ae 41 T. L. R. 6384; 69 Sol. Jo. 779, 
Cc, 


Cases 1—52. 


1. 


ENGLISH AND Emprre DicEest SUPPLEMENT. 


ELECTRIC LIGHTING AND POWER. 


Part |.—-Powers of Board of Trade and Electricity 
Commissioners. 


Add. Annotations :— Consd. R. v. Electricity | 


Comrs., Mae ». Yorkshire Electric Power C« 
(1927), 91 J. PP. 191. Refd. RR. v. Church 


Assembly Legislative Committee & Church 
Assembly, Baw py. Haynes Smith (1927), ~~ 
T. I. R. 68. 


Part I1—-Powers, Duties, and Liabilities of Undertakers. 


5. 


6a. 


10. 
12. 


39a. 


42a. 


5a. 
Public Utilitics Board of Commissioners 
—Not St. John Power Commissioners. } 


Add. Annotations :—-As to (1) Folld. A.-G. +. 
County of London Mlectric Supply Co., [1926] 
Ch. 542. <As to (2) Refd. A.-G. v. County of 
London Klectric Supply Co., [1926] Ch. 512. 
1s fo (3) Refd. A.-G. v. County of London 
Mlectric Supply Co., [1926] Ch. 542. 
Abstraction of water—‘‘ Other source.’’]— 
The King George Reservoir, belonging to the 
Metropolitan Water Board, is ai “river, 
stream, canal, inland navigation or other 
source,’ within Mlectricity (Supply) <Act, 
iY (e. 100), 8. 15 (1).— METROPOLITAN 
Wate BOARD v. TRANSPORT MINISTER 
(1926), 90 J. PP. 523 42 T. LR. 1653; 24 
L. G. RR. 289. 

Add. Annotation :— Refd. A.-G. vo. County of 
London Klectric Supply Co., [1926] Ch. 542. 
Add. Annotation :- As to (1) Consd. Caer- 
philly UL D.C. e. Griffin (1927), 44 T. L. A. 
182. 

-— Injunction to restrain supply by another 
person.| Vitts., a local authority empowered 
to supply electricity within a certain area, 
sought an injunction under Klectric Lighting 
Act, 1909 (¢. Sf). 8. 23, to restrain deft. from 
supplying electricity to certain consumers in 
the area: /feld sas the supply of electrical 
energy was not deft.’s primary business, the 
action failed. CAERPHILLY URBAN Disrricr 
COUNCIL ¢. GRIFFIN (1927), 14 T. L. RR. 132 ; 
O91 I. PL Jo. 1009, 

~ - - Supply to premises partly outside area 
Point of supply within area.|—J cits. were 











authorised by the County of London 
(Northern Téatensions) Wdectrie Lighting 


Order, TSO7, made under Hlectric Lighting 
Acts, 1882 (c. 56) & 1888 (c. 12), to supply 
cleetricity within an area adjoining the 
relators’ area of supply. Sect. 6 of the Order 


PART I. SECT. 2. 
Whether under jurisdiction of 


m_—| 


Kr p. NEW BRUNSWICK POWER Co. AN. 


(N. B.), [1926] 1D. L, 2. 483. --CAN. 


Light Commissioners.) - lex p. ANDOVER 


alndorer d& Perth Electric 


& Perr Kvecrrio Lignr Comes. 


a highway, to place poles & wires 
upon the highway.—HyYpro-ELeEctTrRic 
POWER COMMISSION OF 


GREY COUNTY (1924), 55 O. L. RR. 339. 


PART II. SECT. 9, SUB-SECT. 5. 
Sce casein Sect. 13, sub-sect. 2, posi. 


prohibited the supply of energy by defts. 
beyond their area of supply, & Electric 
Lighting Act, 1909 (c. 34), 8. 23, contains a 
geperal prohibition against supplying energy 
outside an authorised area. Defts. entered 
into a contract to supply a firm having a 
smal part of ifs premises within defts.’ area 
of supply & the remainder of the premises in 
the relators’ area of supply. For the purpose 
of this contract defts. erected their apparatus 
on the part of the premises of the firm within 
their area, & the consumers’ terminals, that is, 
the point where the electricity was passed from. 
defts.’ service lines to the lines on the firm's 
premises owned & controlled by them, were 
also on that part of the premises. The use 
of electricity on this part ot the premises was 
trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relators to restrain deits. from supplying 
energy to the firm outside their area :—ZTeld : 
the point of supply was the consumers’ 
terminals, & as the fimn’s terminals were 
within defts.’ area, defts. had not committed 
any breach of the prohibitions in their Order 
& the Act of 1900.--A.-G. v. COUNTY OF 
LONDON KEiLmcrric SupepLty Co., | L926] Ch. 
612; 06 TL. J. Ch. 357 3 Tso L. T. 6013 42 
T. 1. R. 828: TOSol. So. 486. 


52. For the paragraph in the original volume 


substitute the following paragraph :— 


——- Not incompatible with performance of 


statutory duties.;—By a Provisional Order 
of 1898 the B. Council were constituted 
electricity undertakers in L. with power to 
charge up to a certain maximum price, but 
with authority to make special agreements 
with particular consumers as to price. By a 
transfer deed of Dec. 31, 1901, approved by 


ments of pitfs., & that they did uot 
give them the power owing to the 
requirements of other customers :— 
HTeld: defts. could not sct up the 
requirements of other customers as 
wnedifying what on the face of the 
contract with Itfs. made com- 
Pliance with pltfs.°. demands an 
absolute undertaking.—HOLLINGER 


ONTARIO 1%. 


(N. B.), [1926] 1 1D. L. RR. 569 —CAN, 


PART II. SECT. 9, SUB-SECT. 2. 

gi. -—— Lircction of poles.]— 
The Hydro-Eleetric Power Commis- 
sion of Ontario has no right, either 
under Power Comnussion Act, 1915, 
s. 5, or otherwise, without the consent 
of the municipal corpn. controlling 





PART II. SECT. 11, SUB-SECT. 2. 


li. Wailure by default of 
taidertaker.j— 1n an action for damages 
for failure to supply electric power 
under a contract made in Nov. 1912 
between tho parties, it was admitted 
that defts. had developed enough 
power in Jan. 1921, when the shortage 
occurred, to have supplied all require- 
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CONSOLIDATED GOLD MINES, LTD. wv. 
NORTHERN CANADA POWER Co., LTDN., 
[1923] 4 DL. R. 1205 540.L. R. 
508.—CAN. 

1 ii. Under agreement with 
municipality—Construction of agree- 
ment.}— MAPLE KIDGE CORPN. 0. 
WESTERN PowER Co. OF CANADA, 
{1926] 2 D. L. BR. 525; 37 B. C. R. 
252.—CAN, 





111. 


Vol. XX.—Electric Lighting and Power. 


the Board of Trade, the B. Council trans- 
ferred the undertaking to defts. with a 
provision for retransfer if defts. made default 
in their obligations as undertakers. By a 
supplemental deed of same date, made 
without the approval of the Board of Trade, 
defts. agreed with the B. Council not to 
charge higher prices than those charged in 
the adjoining borough of S. In 1911 the 


B. district & the contractual rights of the , 


B. Council were transferred to pltfs., the 
S. Corpn., but defts. still remained electricity 
undertakers in B. Defts. having recently 
begun to charge higher prices than plitfs., 
pine: brought an action to restrain their 
reach of agreement. Defts. contended that 
their agreement was ulira vires both under 
Electric Lighting Act, 1882 (c. 56), s. 11. 
which prevented them from divesting them- 
selves of their statutory powers without the 
consent of the Board of Trade, & also under 


the general law applicable to statutory under- | 


takings :—Held: the agreement was a 


Cases 52—l111a. 


business transaction into which defts. might 
reasonably enter ; it did not fetter the powers 
of defts. & was not incompatible with the 
performance by them of their statutory 
duties, & was not therptore ullra vires.—- 
SOUTHPORT CoRPN. v. BIRKDALE TIStRiIctr 
Evxecrric Surriy Co., [1925] Ch. 794; 94 
L. J. hh. 371 3; 183 1. T. 354; 89 J. P. 149; 
69 Sol. Jo. 523; 237. G. R. 490, C. A.: affd. 
sub nom. Birkdale District Electric Supply 
Co. v Southport Corpn., [1926] A.C. 3553 05 
lL. J. Ch. 587; 184 1. T. 673; 900 J. P. 77; 
42 T. L. R. 308; 24 1. G. R, 157, H. L. 


67. widd. Annotation :—Mentd. Horton’s Estate v. 


Beattie (1926), 42 T. L. RR. 701. 


Add. Annotations: —Consd. Noble v. Harrison, 
[1926] 2 K.1.332. Refd. Hford U. CO. v. Beal, 
(1925) 1K. B 671: Booth v. Thomas (1926), 
95 1. 7. Ch. 160; Smith v. G. W. Ry. (19286), 
195 TT. 12: Glanville «. Sutton (1927), 
oT. J. R. 9s.) Mentd. lines v. Tousley 
(1926), 09 LL. J. IN. B. 778. 


Part 1V.—Special Legislation - Power Acts. 


Add. Annotation :—Consd. Southport Corpn. 
?. Birkdale District Electric Supply Co., 11925] 
Ch. 794. ‘ 


1i1a. Act authorising application by another party 


PART II. SECT. 13, SUB-SECT. 2. 


sk. 
Damiugze to laud ot stoch from fallung 
Wires, arising apart fron unauthonsed 
or negligent acts 
hboaid tor which clatna 
a remedy by a 
improbable & too speculetive tg form 
a subject of co pensation. 
TARANAKI JLLICTRIC-POWrR BOARD, 


Malling wacs  Compensation.j— 


part of a power 


Woop 
N.Z 4. RR. 62 - NZ, 


PART Il. SECT. 25. Liwis, [1923] J 


necessary to render electricity avail- 
able for the ratepavers generally, as 
contrasted with equipment necessary 
to supply any individual ratepaycr. 
The expression “6 all other machinery ”’ 
eonstrued qusdem \eneris with the 
words ‘* dynamos, 
does not include transformers, switches A an Act Was massed in 1906 
or electiic bulbs in private houses o1 i 

factories, & which would only benefit 
the individual ratepayers & not the 
general body of the ratepayers.— Ae yp. mm the agreement into a statutory 
HK. 146 50 
N. Bb. HR. 4316.—CAN. 


for power to supply energy within area of 
supply Consent of undertakers unnecessary. | 
“Rov. MLPorriciry Covrs,, ep. YORKSHIRE 
Mnperri Powrr Co. (1!27) Ob J. PL bot: 
19.1. BR. 863 25 b. GR. o2d, bo. 


firmed by stafute.}]—An apieement 
between a municipality & a co. for 
the supply of electiie lught & other 
servicers to the ertizens of the moaumni- 
eipalitv. contamed aoeclause for the 
adpustinent of rates mm futire between 
& wires’ the parties with provision for arbh., 
confirming at & declaring i binding 
upon the parties Hleld: the etfcet 
of the Act was not to turn the clause 


obligation to go to arbn. but the 
Act ontv made valid & binding what 


Sn. fone Pie eRe without if Ba ey have been an invalid 
premises Transformers, sieitchos dd agreement. (ip Dik (Citry) v, 
bulbs} Ileld: the words * dynaimnos, PART II. SECT. 27. WLATERN GLNERAL ILIciRic. Co., 
poles \% wires” in 3 Kdw. 7, 1904, sb. Whether compilsory - Aqreement [1924) 2D. L R.3t7s 2 We. OW. RR. 
e. 43, 5. 20, 1cfer to the equipment wilh promsiun for arbitration con- 1092; 20 Alta. lb It 372 CAN. 
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EQUITY. 
. Part I- Nature and Purpose of Equity. 


2. Add. Annotation : —Mentd. Re Wait, [1927] 1 Ch. 606. 


Part Il.—Equitable Maxims. 


30. .1dd. Annotation :- Refd. Tallack v. Tallack 159. Add. Annotations :—As to (1) Consd. Re 
& Brockema, {1927} P. 211. Wait, [1927] 1 Ch. 606. As to (2) Consd. Re 
31. Add. Annotation: —Mentd. Re Boundary Wait, [1927] 1 Ch. 606. 
bet ween Canada & Newfoundland in Labrador ; 
Peninsula (1927), 187 1. T. 187. 173. Add. Annotation :—Refd. Re Wait, |1927] 
44, Add. Annotation :- Refd. Wright v. Morgan, | 1 Ch. 606. 
1926] A. ©. 788. : 
76. Add. Citation -—132 L. T. 21. 233a. SS -]—Plté. filed a bill to have & COD- 





veyance set aside. Deft. had conveyed the 
estate to mtgees.:—Held: they, as pur- 
chasers for valuable consideration without 
notice, could not be interfered with.— 
BULLEY v. BULLEY (1874), 9 Ch. App. 7389; 
in J.Ch. 70; 30 L. T. 848; 22 W. ht. 779, 


101. Add. Annotation :—- Refd. Liggett. (Liverpool) 
*, Barclays Bank (1927), 187 L. TL. 443. 
108. Add. Annotation :—-Refd. Soviet Republic 
Union v. Belaiew (1925), 42 T. L. R. 21. 
140a. S. 7. Riou v. Sypsrnrnam (1671), 1 Cas. in 
Ch. 202; 3 Rep. Ch. 74; 217 BK. R. 7383. 


Part II1.—Equitable Jurisdiction or Equitable Relief. 


ee v. Gilbert & Bougher (1927), 96 1.. J.P. 


258a. S. P. DrRewry v. BARNES (1826), 3° Buss. 
04; 51. 3.0.8. Ch. 473; 38 BE. RR. S11. 
Annotations :— Mentd. A.-G. ». Pearson (1846), 2 Coll. 581 ; 
Delarue v. Chureh (1851), 20 L. J. Ch. 183; Preston wv. 
Great Yarmouth Corpn. (1872), 7 Ch. App. 657, n. 
808. Add. Annotation :—Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. lL. BR. 
21. 
382. Add. Annotations: — Mentd. Ouellette v. 
Canadian Pacific Ry., [1925] A. C. 669; 


847. Add. Annotation :—Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 
134 L. T. 557. 


358. Add. Annotation:—Refd. Re Barratt, Na- 


tional Provincial Bank v. Barratt, [1925] 
Ch. 550. 


Part I1V.—Exercise of Equitable Jurisdiction by the 
High Court. 


475. Add. innotation :- Mentd. Ideal Films 


482. Add. Annotation :-— Generally, Mentd. The City 
Richards, | 1927] 1 K. B. 371. 


of Baroda (1926), 154 L. T. 576. 


PART II. SECT. 5, SUB-SECT. 1. 


- 871i. Imposition of equitable terms— 
As condition of relief.J—A person who 
seoks cauity must do equity, & there- 
fore one who demands performance of 
an agreement to hold property in 
trust for him imust be contont to havo 
the agreement equitably construed.-— 
Iie ReGaAL PHONOGRAPH Co., Jer 9. 
TRUSTEE, [1924] 1 D. L. RR. 9475 4 
CO. B. Lt. 418.—CAN. 


PART II. SECT. 5, SUB-SECT. 2. 


sa. Applicable to school corporation.) 
—-NIAGARA PUBLIC SCHOOL BOARD v. 
QUEENSTON WOMEN'S INSTITUTE, 
1192614 D.L. R13; 59 O. L. R. 213. 
—CAN, = 


PART II. SECT. 6. 


180 vi. 
PROSSER, (1925] 3 D. 





com neereeemiptnty 


-]}—MOoGUIRE t. 
. R. 866.—CAN. 


PART III. pets 8, SUB-SECT. 8.— 


« (&). 

sd. Materiality of error — Farties 
in fiduciary relationship.}—The ots. 
will grant perniission to reopen an 
uccount that has been setticd for 
errors less considerable than usual 
where the parties stand in a fiduciary 


relationship.—RAHIM wv. Low (1924), 
ILL. R. 3 n. 1.—IND. 
PART III. SECT. 8, SUB-SECT. 8.— 
B. (b). 
318 iv. -+-Where a singie 





fraudulcnt error is discovered in settled 
accounts, the proper order for thé ct. 
to make is for the rcopening of the 
whole account.— Rau v, Low (1924), 
T. L. R. 3 Ran. 1—IND, 


PART III. SECT. 3, SUB-SECT. 8.—C. 


362 ii. For what mistakes.}— 
Where an error of importance has been 
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proved in an account stated, though 
such error may not be important 
enough to justify the opening of the 
settled accounts, the ct. should permit 
the accounts to be surcharged & 
falsified gonerally—Ranim v. Low 
(1924), I. L. R. 3 Ran. 1.—IND. 


362 iii. ——~ Parties in fiducia 
relationship.}—The cts. will grant bere 
mission to surcharge & falsify an 
account that has been settled for 
errors less considerable than usual 
ere Ee parties stand a a ecrret 
relations -—RAHI™M wv. Low (1924), 
I. L. R. 8 Ran. LIND. eo) 





366 £. Overcharge—Acquiesced in. }— 
Where an overcharge has been paid by 
& principal with knowledge of the 
overcharge & without protest, he 
cannot be permitted to question such 
payment after the accounts have been 
3 Ran. 1.—IND. 


484. Add. Annotation .—Mentd. Purnell ». Roche, 
[1927] 2 Ch. 142. 


Vol. XX.—Equity. Cases 484—8l5a. 


504. Add. Annotation :--As to (2) Refd. Re Wait, 
11927] 1 Ch. 606. 


Part VI.—Priority. 


511. Add. Annotations :—Apld. Commonwealth Trust v. Akotey, [1926] A. C. 72. 


Refd. Jones v. 


Waring & Gillow, [1926] A. C. 670. 


Part VII.—Notice. 


649a. ——-.]—The doctrine of constructive notice 
operates adversely to a person who neglects 
to inquire ; it docs not entitle such a person 
to claim for his own advantage to be treated 
as having knowledge of the facts which 
inquiry would have disclosed.- Wouauron 
& Co. v. NOTHARD, LOWKH & WILLS, { 1927] 
1K. B. 246; 961. J. K. _ 203; 1236 L. T. 
140, C. A.3 affd., 44 T. L. R. 76, A. Us 

Annotations :—Mentd. Kroditbank ee Gi. M. 

Schenkeras, [1927] 1 K. B. 826; FF cas Gaeieneal) bs 
Barclays Bank (1927), 137 L. 'T. 

652. Add. Annotation: a aoe ate Trustee v. 
Lancaster Duchy, [1927] 1 K. 33. 516. 

659. Add. Annotation :---Apld. Greer vt. 
Supply Co., [1927] 2 K. B. 28. 

~— —--.|— Asa general rule the equitable 

doctrines of constructive notice are not to be 

extended to purely commercial transactions. 

—CQREER v. Downs Suppiy Co., [1927] 2 

K. 3B. 28; 964. J. WK. BL 5345 1387 L. T. 174, 

(. A. 

Add. Annotation :—-As to (1) Refd. Kredit- 

bank Cassel G.m.b. HW. v. Schenkers, [1926] 

2K. B. 450. 

Add. Annotation :—-Refd. 

Jenkins, [1927] 2 Ch. 225 


salad?) o 


Downs 


661a. 





687. 


699. Torbay Hotel tv. 


727. Add. Annotation : 


—Apld. Melzak v. Lilienfeld, 
[1926] Ch. 480. 


735. .ldd. Annotlatian: -Mentd. Wardie & Taane 
| Chiltern (1927), 96 La J. 1K. B. 77 
746. Add. Annotation :-— Refd. Re Des Reaux «& 


Setchfield’s Contract, [1926] Ch. 178. 


760a. Notice of mortgage —After payment of pur- 
chase-money countermanded Countermand 
withdrawn.|— A\nowner of a house mortgaged 
to first, second & third mtgees. He then sold 
if, subject to the first two incummbrances only, 
to a purchaser who paid tor it & took the 
assignment, but owing to misgivings he 
countermanded payment of the cheque, & 
then for the first time received notice of the 
existence of the third mtee. Beimg., however, 
threatened with a summons in bhpey., he 
withdrew his countermand, & the cheque was 
paid: /feld: he was not a purchaser for 
value without notice. Miaprsiiey o. Lopar 
(1857), 8Sm. & G. 5133 80 1. TL OLS. 29; 
3 du. N.S. 10003 65 Ie. RR. 772. 

760b. Notice of second mortgage -After first 
mortgage discharged & purchase-money paid 
but before assignment of term.| -MIYNETTI. 
v GARRAWAY (1662), Nels. 63 50 21 16. R. 790. 








Part VII].—Equitable Assignments. 


770. Add. Annotations :-—Distd. Kursell v. Timber Operators & Contractors, [1927] 1 kK. B 


Consd. Ite Wait, 


, 208. 
[1927] 1 Ch 606 


Part 1X.—Conversion and Reconversion. 


803. Add. Annotation :—Refd. Re Carnarvon’s 
Chesterfield S. k., Re Carnarvon’s Highelere 
S. E. (1926), 70 Sol. Jo. 977. 

815a. Fines & Recoveries Act, 1833 (c. 74), 
Ss. 71.]—Testator, who died in 1875, speci- 
fically devised an undivided share in freeholds 
to his son P. for life with remainders which 
never took effect & devised the residue of 


PART IV. SECT. 2. 


n Ontario—Deprivation of right 
fo 0 resent pee to re gg la of Crown 





prey) 


amount, 
trading co. 


PART VI. SECT. 2, SUB-SECT. 2.—A. | purchased various 


6144. Time alone insufficient to give 


} ~A widow & adininistratrix 
ad carried on the business of deceased, 
& appointed her son to act as manager, 
him cheques blank as to the 
Fret ou behalf of the 
ith this money the son 


dged with the bank to secure ovcr- 
drafts for himself & for the oo. 


his real estate upon limitations which in 
1878 were held by the ct. to give testator’s 
son W. an estate tail therein. In 1877 the 
freeholds, the undivided share in which was 
devised to P. for life, were sold under Leases 
& Sales of Settled Hstates Act, 1856 (c. 120), 
& the proceeds of sale representing such share 
were paid into ct. After the sale W., who 


next of kin sought a declaration that 
the securities were assets of deceased, 
& were held by the bank in trust for 
them :--Zleld : tho oquitable estate of 
the bank took precedence over the 
equity, of the next of kin in apite of 
the latter’s priority of mine. —ScorTr 
vw. Scorr (1024), 58 [. L. T. 187.— IR. 


securities which he 
The 
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Cases 815a—2101. 


1424a. 


1753. Add. 


1873. Add. 


SAA aH es — mene: he 


1873b. .] 


PART X. SECT. 3, SUB-SECT. 9. 


sp. Haudow tahing different interests 
under wall, } 


devincd to her worth 
took for life his house & Jot garden 
worth about $1,500, but subject to a 
60078 & a daughter’s right “to have a 


suinsgle.”” 
rest’ of testator’s land 
83,500, \ at the widow’s death took 


had previously executed a disentailing deed 
dealing in general terms with the lands 
devised to him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share & the money in 
ct. resulting from the sale thereof. Neither 
of these deeds was executed with the consent 
of P. as the protector of the settlement. W. 
died in the lifetime of P. having by his will 
devised his rcsiduary real estate to applt. & 
bequeathed his personal estate to resps. At 
the death of P. in 1920 applt. petitioned for 
payment out of ct. of the money, claiming 
that it had passed to him as_ residuary 
devisee of W.:—J/eld : the money retained 


859. 


915. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


the character of rea] estate inasmuch as 
Fines & Recovéries Act, 1833, s. 71, did not 
convert disentailed money into personal 
estate for all purposes, but merely directed 
that it should be treated as personal estate 
for the purpose of the form of a disentailing 
deed.—Re DICKSON’s SETYLED ESTATES, 
[1921] 2 Ch. 108; 90 L. J. Ch. 453; 125 
L. T. 628; 65 Sol. Jo. 532, C. A. 


Add. Annotation :—Mentd. Re Gray, Public 
Trustee v. Wodehouse (1926), 70 Sol. Jo. 
1112. 


Add. Annotation :- Refd. Ormond Invest- 
ment Co. v. Betts, [1927] 2 K. B. 326. 


Part X.—-Election. 





Legacy to _ heir-at-law—wWill in- 
operative to pass real estate.}+—C., by his 
will, gave all he should Jeave in the world 
to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother & heir, 
& as to the residue in trust for natural 
children. Testator liad real estate in Nova 
Scotia, but, as there were no witnesses to his 
will, it descended to the heir-at-law :-—Held : 


Part XI.—- Satisfaction 


Folld. Re Ware, Re 
Rouse (1926), 70 Sol. Jo. G91, 
Annotation :-~ Apld. Re Ware, Tv 
Rouse, Ware v. Roase (1926), 70 Sol, Jo. 691. 


Annotation ¢ 
Rouse, Wie tv. 


18738a —— - —.}—There is no such obhgation, 


according to the rules of equity, on a mother 
to advance or make a provision for her child, 
as in the case of a father 5 A, therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself & her child, that does not of itself 
afford the presumption of advancement ; in 
such a case the intentiou to advance is a 
question of evidence.— BENNETT v. BENNETT 


(1679), 10 Ch. DD. 4755 40 L. T. 8783 27 
W. OR. 578. 
O1me, Evans «. Maawell (1883), 


', 
(1) No presumption arises in 
cases of dusposiftions in tavour of children by 


Flela : 
election. -Zte 
Under & ’8 will his widow 
absolutely  thaitys-four ues 
$1,0003 she also 
st. General 


’ there “as long ap they are 
The sou took absolutely the 
worth ubout 


2030a. - 


2101. Add. 


*the house & lot & garden ”’ also :— 
the widow was not put to her li. 
SI ASMITEL 
O. L. RK. 283.—CAN 


PART XIII. SECT. 3. 


rule.}] —In 
marshal, not only must there be two 
eieditors of the pame person, 
of them must have two funds belonging 
to the pame person to which he can 
re sort.— ROYAL Bank OF CANADA 2, 


ZEN, [1921] 2 W. W. TR. 929.—CAN, 


500 


supposing the wordr of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was cntitled to his 
legacy, & also to the real estate.—Faraqu- 
HARSON v. COLVILLE (LORD) (1772), Rom. 
129, L. C. 


1439. Add. Annotation :—Mentd. Re Field, Sandcr- 


son v. Young, [1925] Ch. 636. 


and Ademption. 


a mother unless she has placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthconiing. 

(2) Where testatrixn exercised a general 
power ol appointment by will in favour of her 
daughter, & subsequently on the daughter’s 
Inalriage covenanted in her daughter's mar- 
riage settlement to pay a sinular amount to 


the trustees thereof, & later by codicil 
recited the appointment of a certain sum by 
the will:—Held: the provision in the 


marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, & the codicil was not 

with such a view.—Re WARE, Le RNousR, 
WARE tv. ROUSE (1926), 70 Sol. Jo. G91. 

—.} Re Wart, Re Rovst, WARE vt. 
Rot.sn, No. 1S73b. ante. 


Annotation :—Mentd. Ke Pennington 
25. 





& Owen. [1925] Ch. 8 


PART XVI. SECT. 1, SUB-SECT. 2.—D. 


-}—In the cause of a 
sale when the conditions are that tho 
purchaser shall forfeit the money 
which be has paid tf he makes default 
in any future payment, the ct. wall 
relieve the purchaser froin forfeiture 
where the non- penne has been the 
result of the deliberate misreprosenta- 
tions of the vendor, in order to exporne 
the purchaser to forfeiture— Re STAN- 
LEY & BUNTING, [19214] 3 D. UL " 


599; 5C. B. RR. 18.- -CAN, 


Se elaabeatiien ed 





(14925), 57 


order to 


but one 


Vol. XX.— Equity. Cases 2481—2713. 


Part XVIII.—Equitable Defences. 


2481. Add. Annotalion :-- Mentd. Salvesen (or von ; 2513. Cifutions -—Vor “1. Ro 5 C. P. 221° read 
Lorang) v. Austrian Property Administrator, M Tig he wae Ce 23h. 
[1927] A.C. 641. Add. Annotation: -.ts to (2) Refd. Anchor 
Sel wien Trust Co. v. Bell, [1926] Ch. 505. 
2483, Add. Annotation :— Apld. KR. ir. Kssex JJ. 2527. Add. Annotation :-—Refd. Jones v. Waring & 


va p. Perkins, [1927] 2 K. B. 175. 
Se i Gillow, [1926] A. C. 670. 

2512. Add. Annotation :—As to (4) Refd. Anchor | 2541. w1dd. Annotation : - Mentd. The St. George, 
Trust Co. v. Bell, [1926] Ch. 805. [1926] P. 217. 


Part XX.--Quia Timet Actions. 


2705a. Threatened injury to property by water- GRAIGOLA Miriiyr Co... rp. ¢. SWANSEA 
works.]—It. is open to the owners of pro- Coren, (1927), 13 Ted. R. 6005; 71 Sol. Jo. 
perty threatened with injury by authorised GS13 affd., [|IN25| We. N. 5, CL UA, 
waterworks to bring a quia timet action to 
restrain the undertakers from doing an act 
which threatens to injure such property. 


om _ ae ee ne — _— 


2713. .tdd. Annotation: Refd. fe Harrington 
Motor Co. Ltd. (927). tb RP. da. Re 3s, 


~~ 


zs fraud.) Where deft. rawes a defence | fraud or musrepresentation it is the 
PART XVIII. aad 4, SUB-SECT. 4.— of fraud & musrepresentation, the ct. | duty of deft. to repudiate the trans- 
. will not grant him relief if he has been | action gnome diately. — MEBLETOHN tt. 


2579 i. Rescission on ground of | guilty of laches. On diseovermyg the i HuaGo, (T4241) ED. Re 272. CAN, 


Cases 22a—96a. 


22a. psy es 


27. 


39. 
61. 


72. 
75. 


90a. 
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ESTATE AND OTHER DEATH DUTIES. 
Part Il—Estate Duty. 


--—-.}] —- Testator bequeathed “ B. 
House & contents ”’? & the stables held there- 
with, the leases of which would expire in 
1995, to trustees upon trust to allow C. to 
have the use & enjoyment thereof for lite, 
& after her death upon the like trust for the 
bene(it of I. for life. Testator directed ‘‘ the 
rent, outgoings, rates & taxes for the time 
being payable in respect of the messuage & 
premises, & keeping same & the contents 
thereof insured against fire & burglary & in 
a proper state of preservation, shall always be 
paid be my trustees out of the income of my 
residuary personal cstate.’’ C. having died, 
was succeeded as tenant for life by Tu. :— 
fTeld: (1) on the death of C., the property 
which passed was the right to enjoy the 
benefit of the annual sum, & the case fell 
within 1894 Act, s. 13; (2) the principal value 
of the property should be ascertained under 
sect. 7 (5) (8), the special facts of the case 
being taken into consideration by the comrs. ; 
(3) the duty must be borne by I., but on 
equitable temns, namely, it should in the first 
instance be borne by residue, which should 
be recouped by a policy on the life of L. to 
be vested in the trustees which at her death 
would produce a sum cqual to the duty, & 
the interest on the dut y & the policy premiums 
should be retained & paid by the trustees 
in each year out of the sum which would 
otherwise be expended by them on B. House. 
—Re Cassen, PuBLIC TRosTEK v. Mounr- 
BATTEN, [1927] 2 Ch. 2753; 96 LL. J. Ch. 483 ; 
lL... 785; 43 'T. lL. BR. 7433 71 Sol. Jo. 
80d. 
Add. Annotalions :—As to (1) Apld. Re Cassel, 
Public Trustee v. Mountbatten, [1927] 2 Ch. 
276. Refd. Parr v. A.-G., [1926] A. C. 239. 
aa to (9) Consd. Parr v. A.-G., [1926] A. C. 
39. 
Add. Citation :—132 L. T. 704. 
Add. Annotalion :-—Refd. Bird v. IT. R. Comrs. 
(1924), 12 Trax Cas. 785. 
Add. Annotation :—As to (2) Refd. Re Wilkin- 
son, Page v. Public Trustee, [1926] Ch. 842. 
Add, Citations :—94 L. J. K. B. 189; 132 
L. T, 717. 


—— --—— Trust established in England.|— 
By his will, made in English form, testator, 
who declared that the instrument was to take 
effect according to the law of Hong Kon 

where he was doniciled, devised & bequeathe 

his property, which was situate out of the 
United Kingdom, to trustees on trust to 
invest a sum to produce an annuity for his 
wifo, to pay certain legacies & to stand 
possessed of the residue to pay the annual 
income thereof to his sons or son during their 
or his lives or life, & on the death of the last 
survivor of his sons in trust for his son’s 
children. The tenant for life, who was the 
only son of testator living at his death, 
wished to borrow money &, at the request 


94. 
96a. 
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of the lenders, he appointed, in England» 
four new trustees of the will, three of whom 
were resident in England. Between 1913 & 
1922, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Ch. 
Div. were instituted & orders were made in 
connection with the administration of the 
trusts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
& two infant sons, who were domiciled in 
Hong Kong but had been made wards of ct. 
by virtue of the proceedings in the Ch. Div. 
& the orders made therein. The trust pro- 
perty was situate abroad :—Held: (1) 1853 
Act, s. 2, applied to a disposition of property 
under a trust established in England as the 
result of a foreign disposition, in the adminis- 
tration of which trust the English cts. might 
have to apply foreign law, &, as the trust 
was established in England, estate duty was 
payable by 1894 Act, s. 2 (2), on the residuary 
estate, except such part of it as was necessary 
to provide for the payment of the annuity to 
testator’s widow ; (2) succession duty was not 
payable, since Finance Act, 1925 (c. 36), 
s. 24, was not retrospective. —A.-G.  v. 
hen {1927] 2 K. B. 439; 438 T. L. R. 


Add. Annotation :—Apld. A.-G. 
(1925), 94 L. J. K. B. 540. 


—-—- -—-— §Shares.|—Testator, a German 
subject, was, at the outbreak of the European 
War, entitled to stocks, shares, & securities 
in Iinglish, South African, & American cos. 
The certificates were in all cases situate in 
London, & the sccurities themselves were 
transferable in London at the outbreak of 
war, & at the date of testator’s death. 
Testator diced in 1915, in Berlin, being 
domiciled in Germany. By his will three- 
fifths of his property were bequeathed to 
German & Austrian bencficiaries, & two- 
fifths to British & Polish beneficiarics. In 
1915 the will was proved in Germany by the 
exors. named therein. In 1922, grant of 
administration in England was made to pité. 
By virtue of Treaty of Peace Orders, the 
whole of the interests of the German & 
Austrian beneficiaries became charged with 
& subject to the claims of the Custodian of 
Enemy Property. In 1922 all the South 
African securities were transferred to the 
South African Custodian, an exor. dative 
was appointed in South Africa to administer 
testator’s South African estate, & estate duty 
in South Africa was paid by him in respect 
thereof. Some of the American securities were 
transferred to the American Alien Property 
Custodian, administration of testator’s Ameri- 
can estate was grunted in America, & the 
securities were transferred to the American 
Custodian to be distributed by the American 
administrator among the beneficiaries. All 
the re ing American securities, with the 
exception of a small balance, were released 


v. Howe 


Vol, XXI.—Estate and Other Death Duties. 


to pltf. by the English Custodian. In May, 
1924, pltf. filed a corrective affidavit, including 
therein those of the American securities 
which had been released to him at that date, 
& he paid estate duty & interest in respect 
thereof :—Held: (1) all the shares were 
locally situate in HKngland & the adminis- 
trator was bound to include them as property 
of which testator was competent to dispose, 
& was accountable to the extent of the 
assets he had received for the estate duty 
in respect thereof ; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death.— Ae Ascnrorr, CLIFTON 
ee [1927] 1 Ch. 813; 96 L. J. Ch. 


99. Add. Annotation:—As to (4) Refd. Ke 
Bateman, [1925] 2 K. B. 429. 
107a. -_+—By settlements made in 











1906 & 1911, a lady, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, & the Crown 
claimed succession duty & estate duty upon 
the difference between the two sums from 
the trustee of the settlements :—Held: (1) 
the transaction was a bond fide sale between 
mother & son, & no succession duty was 
payable; (2) as to the claim for estate duty, 
there had been a ‘“ purchase for partial 
consideration ”’ within 1894 Act, s. 3 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 
upon one-fifth of the value as at the date of 
the death of the tenant for life; (3) ‘ partial 
consideration,” in sect. 3 (2), meant something 
less than the full & fair value as between 
buyer & seller.—Re BATEMAN (BARONKSS), 
[1925] 2 K. B. 429; 95 I. J. KK. B. 199; sub 
nom. Le BATEMAN (BARONESS), A.-G. v. 
WREFORD-BRrown, 131 L. T. 153. 


121. Add. Annotation :—As to (2) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 


128. Add. Annotations :—Refd. Re Exmouth’s 
Annuity, [1925] Ch. 280; Re Drake, Drake v. 
Wilson, [1926] Ch. 559. 


128a. ‘“‘Land & chattels ’’—- What are 
** chattels.”’]—By an Act of 54 Geo. 3 an 
annuity of £2,000 was inalienably settled 
on Lord E. & his successors in title. In 
1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, & that. 








PART II. SECT. 4, SUB-SECT. 2. 

sa. “* Interest in business *'—What is 
—~——1914 Act, a. 15.J}—A father & two 
of his sons carried on business in 


arrangement with their father’s cvaorp , 
under which the sous agreed to repay = of 
the loan at once in return for a certain 
dixcount; & in settling with the orors., 


Cases 96a—161la. 


amount was paid into ct. & invested in the 

purchase of Consols. The fifth Viscount KE. 

died in Aug. 1922, & the sixth Viscount in 

Feb. 1923. Questions having arisen as to 

the payment of estate duty, the ct. was asked 

whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (6) upon 
the value of the interest of the successor to 
the title in such sum of Consols, & if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought («) to be 
aggregated with the other property, or (b) to 
be treated as an estate by itself :—Held: 

‘** chattels ’’ in collocation with settled lands 

in 1894 Act, s. 5 (5), did not suggest personalty 

generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 

& the sum of Consols was not ‘ chattels ”’ 

within the sub-sect., & must be aggregated 

with the other property for the purpose of 
paying estate duty. —Re ExMouTti’s ANNUITY, 

[1925] Ch. 280; 94 L. J. Ch. 208; 133 L. T. 

39; 69 Sol. Jo. 411. 

Where duty commuted—Not aggre- 

gated with unsettled property.] — Where 

estate duty has been commuted under 18094 

Act, 8s. 12, the property in respect of which the 

commutation has been made is not property 

on which ‘ estate duty is leviable”’ within 
gs. 4 of that Act & is not to be aggregated 
with other property of the same person on 
which estate duty is leviable.—A.-G. uv 

Hower (Mann) (1925), 94 L. J. K. B. 540 

133 1. TT. SOL; 41 T. L. Lt. 610; 69 Sol. Jo 

791, C. A. 

Add. Citations :—affd. sub nom. PARR v 

A.-G., [1920] A. C. 230; 95 L. J. KK. B. 417; 

1384 L. T. $213; 42 T. L. RR. 217, Li. L. 

136a. —-— Shares.|-—/te Ascurorr, CLIFTON v. 
SrrAuUSS, No. 6a, ante. 

136b. — How ascertained - Special facts to be 
considered.|——J’e CASSEL, PUBLIC TRUSTED vt. 
MouUNTBATTEN, No. 22a, ante. 

155. Add. Annotaltions:—As to (1) Expld. fe 
Portman (No. 2), [1925] Ch. 204; Distd. He 
Drake, Drake v. Wilson, [1926] Ch. 559. 

161. Add. Annotations :-—Folld. Ke Portman 
(No. 2), [1925] Ch, 204. Distd. Ae Drake, 
Drake v. Wilson, [1926] Ch. 559. 


-}-A rentcharge of £50,000 per 
annum charged on L. settled estates was 
limited to the use of dett., the fourth Viscount 
P., for life with remainder to the use of his 
eldest son duriny his life, to commence from 


129a. 





131. 








161a. 


his father’s interest in the jus credit 
the loan.——-GLAN wv. INLAND 
REVLNUK, [1926] 8S. C. 44.—SCOT. 


PART II. SECT. 4, SUB-SECT. 4. 


paraership: By a@ re-arrangement of they retained in the business the 

he partnership rolations the father respective shares of the loan falling d. For “ Charitable purposes—In 

uccepted £124,646 in full of his whole to them, by crediting themselves with 4Austraha & abroad,” 1ead *‘ Charit- 

rights in the old firm & its assets, & the amounts in the books of the firm. able purposes—In <Austraha— & 
d to allow this sum to remain ag Within two ycars of the father’s death = abroad.’ 


agree 
@ loan to the new firm at 4 per cent. 
interest, on condition that, st called 
up by him, or in any event on his 
death, it was to be repaid by ten yearly 
instalments. The father contributed 
no capital to the new firm apart from 
the loan, but had an inierest in the 
profits to the extent of a one-tenth 
share. He died in 1922, leaving a will 
Le which he bequeathed tho residue of 
estate, including the loan, to his 
family, & estate duty was duly paid 
thereon. The two sons came to an 


exor, 


one of the sons died, & cstate duty 
became payable on 
having claimed a 
under the above ‘sect., of the estato 
duty payuble on the sum credited to 
the son in the firm’s books in respect 
of his share of his father’s loan :— 
Held: the father’s right to repayment 
of the Joan was not an ‘‘ interest in the 
buainess ’? within the sect., & the sum 
standing in the son’s name in the books 
of the firm was an interest in the assets) 95 L. J. P 
of the firm, & was not identical with 


eae —— .}-—By HUstate Duty 
Assensinent Act, 1914, s. 8 (5), estato 
duty is not to be assessed upon 60 
much of the estate as is bequeathed 
“for religious, scionlific, charitable or 
public educational purposes ”’ :-—Held : 
as no contrary intention appeared, the 
word ‘charitable ’’ was to be con- 
strued in its legal & not its popular 
REL8O.—CHLSTERMAN v. FEDERAL 
Cour, OF TAXATION, (1026) A. O. 128; 
C. 39; 134 L. T. 360; 42 


5s ostate. His 
reduction, 


T, L. R. 121.—AUS. 


Cases 161a—274a. 


their respective successions to the title & to 
be paid without any deduction except for 
death duties, & a similar rentcharge was 
limited in remainder, in the event of any 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son & other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled estates were limited to the use 
of pitf. for life with remainder to the use of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 15, 1913, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died iu 1923, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. One of the questions for 
the decision of the ct. at the original hearing 
of the summons (fe Portman (Viscount), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the Ju. estates, 
should be borne by the yearly rentcharge 
of £50,000, & it was admitted in argument 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty & that which was assessable upon the 
death of the third Viscount. After judgment 
had been delivered & before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid, & it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should be argued :-— 
Held: the effect of 18094 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
®& in proper proportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 
of the Act; the rentcharge, or the abated 
rentcharge, must be dealt with, as regards 
these unpaid instahnents, in the manner 
indicated in the original judgment; & the 
order would be in the terms of the minutes 
prepared in accordance with that judgment.— 
Re PoRYMAN (Viscounr) (No. 2), [1925] Ch. 
204; 04 L. J. Ch. 329; 133 L. T. 389. 


209a. Effect of Law of Property Act, 1925 (c. 20), 
s. 16 (5).) —Phe above sub-sect. preserves the 
Hiability of real estate to pay its own duties.— 
Rte MORRIS, SKINNER ¢. SANDERS (1927), 71 
Sol. Jo. 4 rer 


220, Add. Annotation: -Generally, Consd. Re 
Cassel, Public Trustee ve. Mountbatten, [1927 | 
2 Ch. 275. 


226. Add. Annotation :—As to 


(1) Refd. Re 


PART Il. SECT. 9, SUB-SECT. 1.—B. 


a i, --~--.+—By his will testator 
directed that all his debts & funeral & 
testamentary oxpenses should be paid 
as convoniently as might be after hin 
docoase, & thereafter proceeded by his 
will to devise & bequeath all his real & 
personal property not otherwise dis- 
posed of :— Held: (1) estate duty was 
under the direction payable actually 
out of the residuary estate; (2) in the 
event of the residuary cstate being 


| 234. 


insufficient to pay the estate duty, 
the life interests were not liable for u 
yortion of the deficiency, 
annuitants & specific devisees of real 
entate should jointly contribute to the 
deficiency, —CALDWRLL, ETC. t. FY LEM- 
ING, {1927} N. LZ. L. RR. 145.—N.Z. 


PART II, SECT. 9, SUB-SECT. 3. 
sd. Aggregultion of setlled funds— 
Whole estate subject ta duty at higher 
rate.}—Deccased made a scttlement of 
property on her marriage, & on her 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Sarson, Public Trustee v. Sarson, [1925] 
Ch. 31. 

Add. Annotation :—As to (1) Refd. Re Sarson, 
Public Trustee v. Sarson, [1925] Ch. 81. 
Add. Annotation :—As to (1) Refd. ve Sarson, 
Public Trustee v. Sarson, [1925] Ch. 31. 

Add. Annotation :—Retd. Re Sarson, Public 
Trustee v. Sarson, [1925] Ch. 31. 

Add. Annotations :-—Apld. Re Forder, Forder 
ve Forder (1927), 1837 L. T. 538. Refd. Le 
eens Public Trustee v. Sargon, [1925] Ch. 


229. 
233. 


238. 


239. Add. Citations :—94 I.. J. Ch. 155; 132 L. T. 

339. 

244a, —-— ———-.]—An assignee for value of a 
sum of £10,000 to be paid ‘‘ absolutely & free 
from incumbrances,’’ being part of a portions 
fund of £15,000 charged on scttled land :-— 
Held: in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
proportion of the estate duty borne & payable 
by the portions fund upon the death of the 
tenant for life of the settled land. 

Sect. 14 (1) of the above Act provides for a 
ratable recoupment between the person who 
has paid estate duty in respect of property 
passing on death, & the person entitled to a 
sum charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to various parts 
of the sum so charged, but leaves their rights 
to be determined by their contractual 
arrangements.— Re DRAKE, DRAKE v. WIT- 
SON, [1926] Ch. 559; 95 L. J. Ch. 386; 134 
L. T. 362, C. A. 

246. Add. Annotation :—Refd. Re Portman (No. 2), 
[1925] Ch. 294. 
249. Add. Citation :—132 L. T. 440. 


254a. Beneficiary & residue—Equitable terms.| -— 
Re Casse,, PueBrLic Trusrrk ¢v. Mount- 
BATTEN, No. 22a, ante. 

Add. Annotation :—As to (2) Refd. Re Aberga- 
venny S. E., Abergavenny v. Nevill, [1926] 
Ch. 465. 


Add. Annotation :—Consd. Re Drake, Drake 
v. Wilson, [1926] Ch. 559. 

Add. Annotations :—As to (1) Reftd. Re Drake, 
Drake v. Wilson, [1926] Ch. 559. Generally, 
Mentd. Re Nardyman, Teesdale v. McClintock, 
[1925] Ch. 287. 


274a. Out of corpus—Estate settled by Act of Par- 
liament—Whether duty unpaid.]—Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Finance Act, 1922 (c. 17), although sufficient 
money has before the passing of the Act been 
paid over to the Inland Revenue, the duty 
is still unpaid within sect. 44 of the Act &, 
at the option of the tenant in tail in pos- 
session, may be raised & paid out of the 
corpus of the settled estate. A person en- 


261. 


262. 


264. 


death left a will, The rate at which 
duty was assessed was 6§ per cent., 
& if the value of the settled property 
had not been included in the final 
balance, the rate would have been 
4' per cent. The exors. claimed that 
the trustees of the settlement were 
liable to bear the difference :—Tfield: 
the incidence of the duty was governed 
by Death Duties Act, 1909, 5s. 31 (4), 
& the exors.’ claim could not be sus- 
tained.—BrRown v. Brown, [1924] 
N. Zz. L. R. 427.—N.Z. 


but tho 
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288. 


345. 
349. 
359. 


591. 


622. 


662. 
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titled to a rentcharge on such an estate under 
a private Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself.— 
ite ABERGAVENNY SETrLeD Estates, ABERGA- 
VENNY (MARQUIS) v. NEVILL, [1926] Ch. 465 ; 
a J. Ch. 289; 134 L. T. 662 ; 70 Sol. Jo. 


Deduction of income _tax.] — In 
accordance with 1896 Act, s. 18 (1), 
trustees paid to the Crown certain sums of 


Cases 274a—726. 


interest on unpaid estate duty without 
deduction of income tax :—Held: for the 
purposes of assessment to income tax under 
Income Tax Act, 1918 (c. 40), sched. D, 
Case III., in respect of untaxed interest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the interest on estate duty paid by 
them.—INVERCLYDE’s (LORD) TRUSTEES v. 
MILLAR, [1924] A. C. 580; 9 Tax Cas. 14; 
sub nom. INVERCLYDE’S (LORD) TRUSTEES v. 
INLAND REVENUE Comrs., 93 L. J. P. C. 266 ; 
131 L. T. 789, H. L. 


Part I1l_—Settlement Estate Duty. 


Add. Annotations :—Refd. Ormond Invest- 


ment Co. v. Betts. [1927] 2 Ik. B. 826; Re 292. .tdd. 


Ryder & Steadman’s Contract, [1027] 2. Ch 
62 Mentd. Dewhurst v. Salford Grdns., [1925] 
Ch. 655 


Annotation: ts do (1) Consd. Pe 
Alington A oh. O. Co's Contract, [1927] 2 Ch. 


Part IV-—Legacy Duty. 


Add, Annotation :-— Refd. 
(1927), 44 IT. 1. R. 12s. 
Add. Annotation: Refd. 
(1927), 11°. 1. RR. 12s, 
aldd. Annotation: —As to (1) Refd. Ormond 
Investment Co. v. Betts. [L927] 2 IK. 3. 826. 


Jones vt. Wright 


Jones tv. Wright 


413. Add. Annotation :—Refd. 


414, Add. Annotations :- 


A.-G. ou. Belilios, 
J 1927) 2 KK. B. 180. 

wis lo (2) Consd. A.-G. for 
Alberta ». Cook, [1926] A.C. 444. Generally, 
Mentd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641. 


Part V.—Succession Duty. 


1dd. Annotation :— As to (3) Refd. Jackson’s 694. .1dd. .Annolation : 


Trustees v. Lord Advocate (1826), 10 Tax 
Clas. 460. 

Add. Annolation: - Gencrally, Refd. Parr v. 
A.-G., [1926] A. CL 230. 
Add. Annotation :— Refd. 


Parr wv. A.-G., 


Add. Annotation : ~ Refd. 


As to (Ss) Refd. Parr ». 
A.-G., [1926] A. C. 2380. 
Add. Annotation: Refd. 
[1927] 2 WK. B. 430. 


A.-G. ov. Belilios, 


ALG. tv. Belilios, 


(IVST~ 2. B. 439, 


[1926] A.C. 289. 


666. Add. Citation :—132 L. T. 699. 


PART V. SECT. 2, SUB-SECT. 4. 


hi. Person entitled after death 
of successor bc fore property paid over.j— 

here a share in a residuary estate 
Was not paid to tho residuary devisce 
during her lifetime but passed under 
her will, her death oceurring eighteen 
mouths after that of testator :—Zeld : 
the Crown wus ontitled to succession 
duty thereon, although succession 
duty had been paid by tho caors. 
under the first will on the residuary 
estute.—Re LUNN ESTATE (B. C.), 
f1925) 2 W. W. RR. 608.— CAN. 


PART V. SECT. 2, SUB-SECT. 5.—A. 


670 iv. ~- - Donor of trust fund— 
Succession Duties ctef, BR. OS. 21., 1922 
(c. 28), s. G.J—-A.-G. OF ALBERTA 1. 
Cowawn, [1926] 1 TI). L. R. 293 [1926] 
S.C. R. 142..—CAN, 


PART V. SECT. 2, SUB-SECT. 7.—-B. 


qa Agreement for sale.| 
—V., resident & domiciled in U.S.A., 
agreed by writing under scal to set! 
land owned by him in the province of 





i. ot ee 





7126. Add. Annotation: 
[1927] 2 Kk. 


Alberta, the purchaser going into 
possession. The purchase-money Wab 
to bo paid, with interest, in U.S.A. At 
V.’s death in U.S.A., there was a 
balance owing him under the agrce- 
ment :—Ileld: V., at his death, was 
the owner of property situated in 
Alberta or of an interest in the land, 
liable to duty in Alberta under Suc- 
cession Duties Act, 1914 (c. 4), the 
question not being determined by the 
locality of the debt, but by the nature 
of the interest held by deceased in the 
Alberta land.—VAUGHN v. A.-G. ror 
ALEPRTA, [1924] 3 D. L. I. 4673 2 
W.W.R. 821;20 Alta. L. R. 124.—CAN. 

sf. Mortyages on land outside pro- 
vince—Ouner domiciled within province. | 
—eld: subject to duty under 
Succession Duty Act, IR. S. B. C., 
1924 (ce. 244).—Re PARKER, [1926] 
1D. L. R. 7883 [1926] | W. W. . 
559; 36 B.C. R. 290.—CAN. 


PART V. SECT. 2, SUB-SECT. 7.—C. 


k i. - .| -Zeld: subject to 
duty under Succession Duty Act, 
R. S. B. C., 1924 (ce. 244).—te Suc- 
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Refd. A.-G. ev. Belilios, 


3. 430. 


CENSION Duty AcT, A.-G. FOR Bririsn 
COLUMBIA vt. WILSON (EB. CL), [E926] 
41.1. R. 1389; [1926] 3 W. W. RR, 
265.-— CAN, 

k ii. —- - - -| ‘Testator, whose 
domicil was in Ontario, possessod 
gocuritics, which Were in a pbaloty 
deposit box in a bank in Michigan : — 
Field: the securitios wore subject to 
duty under Succession Duty Act, 
Rh. SS. oO., 1914 (@. 24).—A.-G. FOR 
Onrario v. BABY, [1926] 3 D. Ll. R. 
928; 590. I. R. 181.--CAN, 

n i. -—— Specialty debt \ -A intge. 
debt due in New Brunswick at the tine 
of the foreign ereditor’s death is pro- 
perty of the creditor's estate which 
mmay be liable to duly uuder Succession 
Duty Act, 1915.—ROoYAL ‘TRustr Co. 
?, PROVINCTAL SECRLLARY, TRIASUREK 
or New BRuUNSWICh, [1925] 2 D. L. R. 
9: [bags] S. oc. KR. 915 revsy. 52 
N. B. 32. 21. CAN. 

O1. Ieegistercd outside 
nrovinte.}—A banking co., with a head 
offices at Montreal in the Province of 
Quebcec, bad power by statute to main- 
tain in any province a registry office 





Cases 732—943. 
732. 
755a. 
765. 
796. 
799a. 


899. 


914. 


Add. Annotation : -Refd. 
[1927] 2 K. B. 439. 


-}+Re BATEMAN (BARONESS), No. 107a, 





ante. 


Add. Annotation: —Consd. Re Bateman, 
[1925] 2 K. B. 429. 


Add. Annotation :—Consd. A.-G. v. Bedford, 
(1926] 2 K. B. 184. 


-|— Where a person, who has succeeded 
to the life interest in leasehold property, 
subseyucntly receives the rack rents from 
the property when the leases fall in, the 








A.-G. v. Belilios, 
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increased value of the succession for the 
pureee of succession duty is to be calculated 

y reference to the age of the successor at 
the expiration of the leases & to the value of 
the property as at that date, less the ground 
rents, & not to the value of the property when 
the succession first arose, less the ground 
rents.—A.-G. v. BEDFORD (DUKE), [1926] 2 
K. B. 184; 95 L. J. K. B. 517; 135 L. T. 
541; 42 T. L. R. 346; 70 Sol. Jo. 465. 


Add. Annotation :—Refd. Re Drake, Drake v. 
Wilson, [1926] Ch. 559. 


Part VI.—Probate Duty. 


Add. Annotation :- -Mentd. Ormond Invest- 
ment Co. v. Betts, [1927] 2 K. B. 326. 


Add. Annotations:—Apprvd. Brassard  v. 
Smith, [1925] A.C.371. Apld. Baelz v. Public 
Trustee, [1926] Ch. 863; Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 
771. Refd. A.-G. v. Sudeley, [1896] 1 Q. B. 
354; A.-G. v. New York Breweries Co., [1898] 
1Q. B. 205; &e Aschrott, Clifton wv. Strauss, 


917. 


919. 


(Australia). [1927] 1 Ch. 107. Mentd. In the 
Goods of Ewing (1881), 6 P. D. 19. 

Add. Annotations :—As to (1) Consd. Baker 
vw. Archer-Shee, [1927] A. C. 844. Refd. Herbert 
v. I. R. Comrs., I. RK. Comrs. v. Herbert (1925), 
9 Tax Cas. 593. Generally, Mentd. Brassard 
v. Smith, [1925] A. C. 371. 

Add. Annotation :— Generally, Mentd. Re 
Harrington Motor Co. (1027), 44 'T. L. R. 58. 


[1927] 1 Ch. 3133; London & South American 
British Tobacco Co. 


Investment Trust v. 








ee 


at which alone shares held by resi- 
dents in that province were to be regis- 
tered & could validly be transferred. 
A. resided at Halifax in the Province 
of Nova Scotia, & died thero, owning 
shares rogistcred at an office of the 
co. at Halifax under the above stn- 
tutory power. Under Succession Duty 
Act (Que.), 1909, art. 1376, duty waa itn- 
posed upon “property actually situate 
within the province, whether the trans- 
mission takes place within or without 
the province” :—ZTeld : as the owncr- 
Bhip of the shares could be offectively 
dealt with only in Nova Scotia, they 
were not property situate in Quobec, 
& the claim could not be maintained. 
—~-HBRANSARD v. Situ, [1925] A. OC. 
371; 04 L. J.P. C. 813 132 L. T. 647; 
41 a We L. lt. 203.—CAN. 


P: F¥or the paragraph in tho original 
vo me substitute the following para- 
graph :— 








Owner not domiciled within 
province —hecognition of status of 
**aweves.”"]—lf a person domiciled in a 
country whose laws permit ner 
KBIBOUN Marriages is married there to 
two wives, & dies while stil] domiciled 
there though temporarily residing in 
British Columbia, the status of the 
wives will be recognised by the cta. 
of British Columbia for the purpose 
of tixing tho suceession duty payable 
on property in British Columbia going 
under deoeased’s will to each of the 
wives.— Yuw v. A.-GQ. FoR BRITISi 
QOLUMBIA, [1924] 1 D. L. R. 11663 1 
R. 753: 33 B. O. R. 109; 
revsg. 8S. C. sub nom. Re Lurk CHEONG, 


PART V. SECT. 3, SUB-SECT 1. 


sg. Declaration of trust several years 
before death,|—Ten years before his 
death an owner of debent ures executed 
a declaration of trust whereby he 
declared that he held them in trust for 
his children & doposited the debent ures 
& the declaration in a bank where they 
romained until his death. He never 
received any benefit from the 
debentures, & there was no evidence 
of any scheme or reservation whereby 
he retained any beneficial interest. 
No part of the income was pdid to the 
beneficiaries, but the trustee invested 


e W. 


943. Add. 


treerrnenes 


it in trust or placed it to the credit of 
# trust account in the same bank where 
it accumulated until he died :~ Held: 
the fund was not liable to succession 
duties under Succession Duties Act, 
kh. S. A. 1922 (c. 28).—Cowan »v, A.-G., 
11925] 2 D. L. KR. 6473; [1925] 1 
W. W. 2. 993; 21 Alta. L. R. 2413 
reved., {1 926) 1 D. L. lh. 29.— CAN. 


PART V. SECT. 4. 


sk. Provincial duty— Asseils in 
rovinee forming part of larger estatc— 
Yeceuscd domiciled outside province. |}— 
Deceased, domiciled outside British 
Columbia, left personal property of 
$1,000,000 of which $10,000 was in 
British Colunibia :—Held : under 
h. 8S. B. O., Acts 1911 (c. 217) & 1921 
(c. 58), the duty payable on the net 
amount should be 14 por cent. on the 
first $100,000, 2% per cent. on the 
second $100,000 & 5 per cent. on 
the balance: of the suin thus ascor- 
tained tho $10,000 within the province 
was charged with its proportion which 
was taken by the province.—He Suc- 
CESSION Duty Act, Re Hrcont, [1924] 
an W.R.1158; 33 B. C. R. 154. 


PART V. SECT. 5, SUB-SECT. 1. 


h i. .J--Althongh exors., 
whon applying for ancillary letters 
patent in British Columbia, had placed 
a& value on tho estate in the province 
for the purpore of succession duty &, 
being accepted by the Crown, had given 
8 bond to secure payment of the duty, 
they are not bound by such valuation 
& its acceptance by the Crown; but 
inet A have still the right to present a 
petition under Succession Duty Act, 
8s. 43, to a judge of the Supreme Ct. 
of the province who has jurisdiction 
to determine what property of the 
estate is liable to duty & the amount 
duc.—HLACKMAN v. KR ,[192414D.L. BR. 


h ik. ——.}—In an action on 
a bond to gecure payment of duties 
under Succession Duties Act, R. 8. A., 
1922 (e. 28), wherein the defence war 
that the true value of the ostate did 
not e $5,000 & no duty was pay- 
able :—Held: tho quostion of valuo 
was concluded by the values sworn to 
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Annotation :— Mentd. 
Williams, L'a p. Trustec, [1927] 1 Ch. 441. 


Re Bower 





in the affidavits filed for the purpose 
of obtaining the letters probate, which 
values had been accepted as satis- 
factory by the Crown.— lt. v. LONDON 
& LANCASHIRE GUARANTEK & ACCIDENT 


PART V. SECT. 6, SUB-SECT. 2. 


sl. Posiponement — Disputed claim 
against estate.-—Where doceased’s ca- 
stute is subject to a claim, not admitted, 
on notos made as surety for another, 
while it is right to postpone the final 
settlicoment of the exaor.’s liability for 
succession ren f as to the sum repre- 
sented by such alleged indebtedness 
an order dealing with the matter shoul 
postpone tho date of payment to a 
ime certain, & should contain a term 
directing payment of duty upon the 
sum should it be determined that the 
estato is not liable for the claim, & 
a further term that. if the estato is 
liable, the exor. should pay duty upon 
his claim against tho principal debtor. 
—-Rte SUCORSSION uty Acr & 
SPROULE, [1924] 2 W. W. R. 1087; 
34 B.C. R. 110.—CAN. 


PART V. SECT. 8, SUB-SECT. 1. 


sn. Extension of date fram which 
titerest runs—-Application for—Titine 
for making.}-—Held : such an applica- 
tion might bo made after the expira- 
tion of the six months during which, 
if payment were then made, no interest 
was chargeable.—Re FARMER, (1926) 
1D. L. R. 894; [1926] 1 W. W. R. 
366 ; 36 B,. Cc. R. 334.—CAN, 


PART V. SECT. 8, SUB-SECT. 3. 


sp. Hearing of summons under 
Succession Duty Act, R. S. B. C. 1924 
(c. 244), 8. 34-—Must be before Judge who 
wssued summons.)— Re CLAPH 


4M, 
MINISTER OF FINANCE Yt. BURKE- 
Roowne (B. C.), (19851 4 D. L. R. 335; 
on appeal sub nom. R. v. BURKE-ROOGHE 
(19286), 37 B. C. R. 313.—CAN. 


PART VI. SECT. 2, SUB-SECT. 1.--B. 


$86 i. Not liable to duty—Under 
Probate Duty Act, R. 8. B. C., 1924 
(C. 202).} BOWMAN v. A.-G. (B. C.), 


Vol. XXI.—Cases 10—204a. 


ESTOPPEL. 


Part 1—Nature and Classification. 


10. Add. Annotations :—Mentd. The Jupiter (No. 
2), (1925) P. 69; Employers’ Liability Assce. 
Corpn. v. Sedgwick, Collins, [1927] A. C. 95; 
The Jupiter (No. 3) (1927), 187 L. T. 333. 


28. Add. Annotation :-~—Refd. Anderson v. Equit- 


able Assce. Soc. of the United States (1926), 
134 L. T. 557. 


Part Il——Estoppel by Matter of Record. 


52. Add. Annotation : — Mentd. 
Leeming, [1926] 1 K. B. 160. 


68. Add. Annotation :—-Consd. Selby v. Atkins 
(1926), 185 L. T. 45. 

96. Add. Annotation :—Distd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 

103a." -+~Money-lenders Act, 1900 (c. 51), 
8s. 1 (1), does not empower a judge to re-upen 
a money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, & deft. borrower 
has consented to judgment, although the 
judgment may never have been drawn up & 
entered. The agreement to pay has become 
merged in the judgment, which is res judicata 
& not an agreement within the sect.—COHEN 
v. JONESCO, [1926] 1 K.B.119; 95L.J3.K. 4. 
100; 90 J. P. 18; 42 T. L. R. 41; 70 Sol. Jo. 
138 ;-revsd. on other grounds, [1926] 2 K. LB. 
1; 95 L. J. K. B. 467; 134 L. T. 6890; 90 
J. P. 74; 70 Sol. Jo. 386; 42 T. L. R. 204, 
C. A. 

122. Add. Annotation :—Refd. King v. Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 

141. Add. Annotation :— Mentd. fe A Debtor, 
[1927] 1 Ch. 410. 


Freeborn vv. 





PART II. SECT. 2, SUB-SECT. 1.— 
» (8) ii. 104i. 





204a. 


PART II. SECT. 2 SUB-SEOCT. 1.— 
B. (a) iv. 








For deduction of costs—-Not res judicata. | 
—Pltf., who had been negotiating for the 
purchase of a house, handed to deft., as his 
agent, the amount of the deposit & the 
balance of £490 payable to the vendor on 
completion & instructed deft. to pay this 
balance to the vendor when completion took 
place. Completion did not tuke place, & 
pltf. demanded the above balance from deft. 
& brought an action against him to recover 
it. The vendor claimed that plt{. was liable 
to him for £100 damages & directed deft. 
not to pay over that sum to pltf. Deft. 
thereupon issued an interpleader summons 
in respect of the £100, & the master directed 
an issue, & ordered that deft. should pay 
into ct. the £100 less his costs. On the trial 
of the issue the vendor’s claim was dismissed. 
Pitf. then obtained leave to sign judgment 
for £390, for which deft. admitted Hability. 
PItf. now claimed the additional £100 in full 
without any deduction of deft.’s_ costs. 
Deft. contended that the master’s order 
allowing deft. to deduct his costs was final :— 
Held: the master’s order allowing the deduc- 
tion of costs was not res judicata, but merely 
relieved deft. from paying the full £100 until 
the decision of the interpleader issue & the 


older was made, Subsequently J). 
was udvised by his solr. that a will 
which he knew his tather had made, 


sa. Irregularities in procedure.}—The 
diemissal of prior motions for 
irregularities in procedure docs not 
prevent an adjudication on a subse- 
| he proper & regular motion.— 

Dory & Marks, [1925] 4 D. L. R. 
740.—CAN. 


sb. Action on ¢mmoral contract. }—On 
the trial of an action the judge caine to 
the conclusion that the evidence dis- 
closed an illegal contract under which 
defts. were to receive part of the 
money obtained by pitf. while engages 
n prostitution, & that the action 
was of an indecent character & unfit 
to be dealt with, & he diaminsed it, 
the formal judgment stating that ‘** this 
ct. does of its own motion & withont 
adjudicating as between pitf. & defta. 
on the matters in dispute between 
bem, order that this action be dis- 
missed out of this ct., with costa *’ :— 
Held: the order precluded pltf. from 
again suing in respect of any of the 
causes of action included in the state- 
ment of claim.-—-GUILBAULT  v. 
BrRoTmieR (1904), 24 CGC. L. T. 342; 
10 B. ©. R. 449.—-CAN. 


-l—Whcre au order 
was made at chafhbers by consent of 
the parties, & an appeal was subse- 
quently taken by the solr. for one of 
the parties that at the time of the 
making of the order he was under a 
misapprehension as to the effect of 
two Judgments of the Supreme Ct. :— 
Held: the consent order operated as 
an estoppel.—_Re Kuinnr, (1924) 1 
D.L. R. 295; 56 N. 8. R. 389.—CAN. 


PART II. cme 2, SUB-SECT. 1.— 


» (0). 


ee a in Se seh 
i summons agai minis- 
ibe reas Robert pr action by 
administrator.}+—D.’s father was be- 
lieved to have died intestate, & D. 
took out a grant of letters of adminis- 
tration de bonia non. Subsequently 
a agister of D. issued an o ating 
summons, an order for administration 
was made, & also an order that four 
payments should be made to four 
sisters of D. out of the funds In ct. to 
tho credit of the matter. D. was 
represented by counsel at the hearing 
of the summons upon which this last 


& which had been burned by his father’s 
directions, was not legally revoked, & 
I). instituted an action to revohe the 
grunt of letters of administration de 
bonis non to himaelf, & to prove the 
will in soletnn forin:— Weld: being 
an originating summovs by a next- 
of-kin for administration against J). 
as aduninistrator, it was not open to 
D. to challenge in those proceedings 
the fact that he was an administrator, 

I). was not estopped by the above 
orders.—DooLey v. Doouny, [1927] 
I. RR. 190.—IR. 


204i. ~- -Anintorlocutory judg- 
ment, which definitely decides a ques- 
tion of law, & from which no appcoal 
is taken, may be res judicata when the 
question is raised between the same 
parties, even in the saine action.— 

IAMOND v. WHSTERN Reanry Co., 
11924) 2 D. L. kh. 922; [1924] 8. C. RR. 
308.—OAN. 





af, Order strihing out yguardion ad 
liten’s nume from record.|—Held : not 
to operate as res judicata.—KUMAR 
GANGANAND SINGH v. MAHARAJAH BIR 
KRAMESBHWSRK SINGH BAHADUR (1927), 
i. L. Rt. 6 Pat. 388.—IND. 
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209. 


result of the action, & pltf. was entitled to 
recover the full £100.—ALLNUTYr v. MILLs 
(1925), 42 T. L. R. 68. 


To the cross-reference following this case 
add ‘In proceedings before Railway & Canal 
Commission—Under Mines (Working Facilities 
& Support) Act, 1923 (c. 20).]}—See MINES, 
Vol. XXXIV., pp. 635, 636, No. 325.” 


213. Add. Annotation ;:—Mentd. Salvesen (or von 


214a. 


215. 


222a. 


232. 


Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

.|—A previous decision on a matter in 
dispute between parties does not create an 
estoppel unless (1) the decision was given by 
a competent tribunal, & (2) the matter was 
raised & controverted before that tribunal & 
was clearly & finally decided by it.—Easr- 
woop & {four v. SrupER (1926), 31 Com. 
Cas. 25]. 

Add. Annotation :—As to (2) Refd. Eastwvood 
& llolt v. Studer (1926), 31 Com. Cas. 251. 
J—In July & Aug. 1920, the share- 
holders of a co. carrying on the business of 
whiskey distilling passed resolutions for its 
voluntary winding up. With a view to 
selling the distillery as a going concern the 
liquidator continued distilling up to Mar. 31, 
1921, but not after. & pending the sale of the 
business he sold the co.’s stocks of whiskey 
as opportunity offered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 
made upon the co. for the year 1921-22 in 
respect of the profits of its business on the 
footing that the liquidator was carrying on 
the trade in that year. This assessment was 
discharged by the Special Comrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on appeal to him from the 
determination of the Special Comus., & that 
they were bound to follow his decision :— 
Held: the Special Comrs. were not bound by 
the decision of the recorder regarding the 
1920-21 appeal to discharge the 1021-22 
assessment. —- EpwARps wv. ‘OLD Dusn- 
MILLS’? DISTILLERY Co., Lrp. (IN Liquipa- 
TION) (1926), 10 Tax Cas, 285, I. L. 

Add. Annotation :- Refd. Woystead v. Taxa- 
tion Comr., [1926] A. GC. 155. 








256a. —— .| —Applts.’ mine was worked during 


PART II. SECT. 3, SUB-SECT. 1.— 


ak. 
indemnity has been pronounced bet ween 
two parties, on the ground that one 
was the principal & 
angont, the judgement is conclusive as 
to that fact. —PLUMRB v. MscDONALp 


(Ww. 


FosTeER Toracco Co., Lrp., [1926] 
1D. R. 899; 58 O. L. RR. 322.—CAN. 


PART II. SECT. 8, SUB-SECT. 1.— 
B. (c). 


225 i. General 
cause of action is different from what 
it was in the first action, the matter is 
not res judicata.—BRANIGAN v. SABA, 
[1924] N. “4. L. Rh. 481.-—N.Z. 


the years 1019, 1920, & 1021 during two 
hundred & five days only owing to strikes 
& the low price obtainable for ore, though 
maintenance was continucd during the whole 
period :—Held: the question of average 
annual value was not res judicata by a de- 
cision of the High Ct. of Australia between 
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B. (b) 


Agency.) —Where a judgment. for 230 xvii. 





the other the 


before the Speci 


C.) REGISTERED, LATIMFPR  ¢, 
—Held: 


rule.j—Where the 
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B. (d). 


-jJ—Ttes 
deduct £1,000 {n compu 
for the year ending 
the recorder allowed the deduction 
claimed. The questions came aguin 

al Comra. by way of an 
appeal from an assessment for 1922-23 : 
the recorder’s decision on 
the ussessment for 1921-22 was bind- 
jug, & the question was res judicata.— 
ALYMER v. MANAFFEY, [1925] N. 167; 
10 Tax. Cas. 594.—IR 


PART if. aoe “7 ‘eae | Peon 


274 ix. .] Re GLOBE WINE Co. 
(Sask.), [1926] 1 D. L. R. 213.—CAN. . 


508 


the parties as to the valuation for a previous 
year.—_ BROKEN Hitt PROPRIETARY Co. v. 
BROKEN Hitt MUNICIPAL COUNCIL, [1926] 
A.0.94; 95L.J.P.C. 83 ; 1841. T. 335, P. C. 


257. Add. Annotation :—Distd. Hoystead v. Taxa- 


tion Comr., [1926] A. C. 155. 


265a. Decision that patent valid—-Subsequent action 


for infringement— Whether defendant estopped 
from disputing validity of patent.|—In an 
action for infringement of a patent deft. 
denied infringement & pleaded that the 
patent was invalid by reason of lack of 
novelty & lack of subject-matter owing to 
common general knowledge & prior publica- 
lion, want of utility, insufficiency & false 
suggestion in the specification, & he counter- 
claimed for revocation of the patent. In a 
previous action the patent had been attacked 
only on the ground of prior publication of 
two specifications, G. V., & the issue of 
infringement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft. that the ct. 
was bound by the prior decision only as to 
construction of the specification & not as 
to subject-matter, that the additional docu- 
ments relied on showed features claimed in 
the specification not disclosed by G. or V., & 
that, owing to the issue of infringement not 
having been contested it had been un- 
necessary for the ct. to define the ambit of 
the claims :—Held: the ct. was not strictly 
bound by a prior decision as to anticipation, 
& it was open to deft. to prove anticipation 
by documents not before the ct. in the pre- 
vious action.—H1GGINSON & ARUNDEL v. 
ae aay eae v. SAME (1926), 438 RR. P. C. 


«Annotation .— Mentd. Re Higginson & <Arunde]’s Patent 
(1927),44 Rk. PC. 430. 


276. Add. Arnotations:—-As to (3) Apprvd. Hoy- 


stead v. Taxation Comr., [1926] A. C. 155. 
Refd. Pickford v. Quirke, Pickford v. I. R. 
Comrs. (1927), 14 T. L. BR. 15. 


294. Add. Annotation :— Refd. Hoystead v. Taxa- 


tion Comr., {1926] A. C. 155. 


296a. Admission.|—Under a will the annual in- 


come from an estate in Australia was divisible 
by the trustees between testator’s daughters. 
The trustees objected to an assessment for 
the financial year 1918-1919 under Land 
Tax Assessment Act, 1910-1916, of Aus- 
tralia; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, & a case was stated 
for the opinion of the Full Ct. of the High 
Ct. upon the questions: (1) whether the 
shares of the joint owners, or of any & which 
of them, in the land were original shares 





PART II. SECT. 3, SUB-SECT. 1.— 
claimed to B. (€). 


276 ii. —— .]}—~An action was brought 
by aco. to remove two of its trustecs 
for refusing to obey an order of the 
ct. made in a previous action directing 
them to join with the other trustee 
in assessing certain shares :—Held: 
deft. trustees were estopped by_ the 
judgment in the previous action from 
objecting to the status of directors 
who had ordered the assessment of the 
stock, as that was a question which 
should have been raised in that action. 
—FRASER RIivkER MINING Co. v. 
SL anER (1896), 5 B. C. BR. 82.— 


g@ the profits 
far. 81, i921, & 


Vol. XXI.—Estoppel. Cases 296a—-5S8. 


within sect. 38; (2) how many deductions 432. ddd. Annotation :—Refd. A.-G. v. Denby, 

of cena nese awioen ape i Full Ct. {1925] Ch. 596. 

answere ese questions as follows: (1) the . ; 

shares of the sy children surviving ivy the 460. a mile Annotation :-~Mentd. The Goulandris, 

date of the assessment: (2) six. Upon the [£027] P. 182. 

assessment for 1919-1920 the comr. allowed 461. Add. Annotation :-—Mentd. Burrell v. Leven 

only one paeaceon of £5,000, contending (1926), 42 T. L. R. 407. 

ai e beneficiaries were not joint owners ion :— senzie- 

within the Act. Upon a case Hated the Full see NC cea, UST ee ace ee 

Ct. upheld that view, & held that the comr. : ; 

was not estopped by the previous decision :— 477+ <4 dd. Annotation :—Mentd. The Goulandris, 

Held: the comr. was estopped, since although [1927] P. 182 : 

in the previous litigation no express decision 480. Add. Annotation :—Refd. Debenham v. Per- 

had been given whether the beneficiaries were kins (1925), 133 L. T. 252. 

joint owners, it being assumed & admitted 482. Add. .Annotation: Refd. Palmer v. Crone 

that they were, the matter so admitted was [ly27) 1K. B. 80d. - 

Sipe ae apd eae ie ee 492. Add. Annotation : —As to (1) Refd. Eastwood 

155; 04L.5.V.0. 703 181 1. T. 354; 42 ea ene ee mance CEE eh Cm. Cn. 

ee me oP ieee ' , | 498a. = .| -Held: a statement of claim should 
ga eid rarer a ena Quirke, Pickford v. T. KR. be struck out, & the action dismissed, on the 
334. Add. Annotation :—Retd. Hoystead v. Taxa- ground that the matter was res judicata by 

tion Comr., [1926] A. C. 155 npreviout decision. 

*9 = aoa f The et. has inherent jurisdiction to strike 

366. Add. Annotation :-—Refd. Mackenzie-Kennedy | out as frivolous or vexatious ao elaim= or 

v, Air Council, [1927] 2 1. B. 517 | defence, whieh has either been already 
385a. -- —.j- -Circumstances (see CONFLICT OF : decided in, previous proceedings, against the 

Laws. No. 1135a. ante) in which: —/eld: party raising it, or might have been raised 

as pitfs were not parties to the Turkish In a& Previous proceeding in which the facts 

proceedings the doctrine of res judicata could necessary to raise it have been decided against 

not apply to the question of breach of the person who desires to raise them 

contract —ELLERMAN LANES, Lrp ov. READ (SeRUTTON, Tid.)  MACKENZIE-KENNEDY 0. 

(1927),44 T. L R 73 revsd. on other points \ik CouNciL, [1927] 2 K. B. 517; 96 L. J. 

(1928), 44 1. L. R. 285, CA. K. B. 11153 431. LR. 7335 TL Sol. Jo. 
405. Add. Annotation :-—Refd. Wilson v. Maple G35, C. A, 

Mill (1925), 95 Ih. J. K. B. 666. 508a. | - MACKENZIE- KENNEDY vv. AIR 
417. Add. Annotation :- Mentd. A.-G. v. Hornsey Counc, No, 198a, ante. 

B.C. (1926), 48 TL. R. 92. 528. Add. Annotation: — Mentd. Fishwick  v. 
422. Add. Annotations: Refd. Ingenohl «. Wing Gyani, [1925] 1 kK. B. 617. 

On (Shanghai) (1927), 44 R PC 348; 588. Add. Armnotations: ~As to (1) Refd. Firm of 
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346 ii. 


Salvesen (or von Lorang) v. Austrian Property 
Administrator, [}927] A. C. 641.  Mentd. 
The Goulandris, [1927] VP. 182. 


COHEN . 


2475 25 § 


N.S. W. W.N, 7.- 


Kee ption to—Achon 


LAPIN ( 192 1 )» bo (On 
S Rh N. OW. 
AUS 


RK. M. K. OR. M. ev. Firm ot M. R. M. V. L., 
i. M. K. OR. M. Somasundaram Chetty v. 
M. R.M. V. i. Supramanian Chetty (1926), 


L 


ee 
201; * 


Un-Din, ure. (1927), J. Ta. Re. 8 Lah. 
308.— IND. 


on covenant of indomnity.jJ—An action 
op a covenant of mdemnity is an 
exception to the gencral rule that an 
estoppel is binding only on privies — 
LONDON GUARANTER & ACCLDENLT CO, 
vw. Davipson, [1926] 1 PD. 1. R. 66; 
[1926] 1 W. W. RR. 148; J6 B.C. R. 
301.—CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (a) ii. 


465 i. Lease—Unsucressful action for 
breach of covenant against subletting—- 
Action for ejectment on conviction under 
licensing laws.J—Applit., lessee from 
resp. & licensee of an hotel, was con- 
victed of an offence under Liquor Act, 
1912 (N.S. W.). After the conviction, 
by a writ issued on the same day, resp. 
brought an action for ejectment against 
appit. claiming to be entitled to 

ossession on the ground of a breach 

y appit. of his covenant not to assign 
or sublet without resp.’s leave, & 
judgment was entered forappit. Bya 
writ issued about a year after the issuc 
of the writ In the first action, resp. 
brought another action for ejectment 
against applt., claiming to be entitled 
to possession on the ground of the 
conviction :—Held: resp. was not 
debarred from relying on the conviction 
by reason of the fact that in the first 
action he might have asserted the right 
of re-entry which it gave him.— 


PART II. SECT. 3, SUB-SECT. 2. 


- (b). 


496 iii. -] - WILLIAMA & SEARS 
Cae (1918), 25 B.C. RR. 19.- 
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507 vi. .]—Where a cause of 
action is shown & the claim is defended, 
tried & decided, or where tbe real issue 
between the parties, although not set 
out in the statement of claim, is tried 
& decided, it is not open to pltf., by 
Q® subsequent action relating to the 
same matters involved in the carlicr 
proceedings, to put forward a claim 
or plea which he had an opportunity 
of putting forward in the earlier pro- 
ceedings but which he either omitted 
or chose not to put forward at that 
time. Such claim or plea is res 
judicata.—WanL v. NUGENT, |[1924) 
3D L. R. 679; [1924] 2 W. W. QR. 
1138; 18 Sask. L. BR. 5923 revsy., 
11924])2 D.L. R.97; [1924)1 W. WwW. kh. 
9039.—CAN. 

507 vii. .J—A suit is not barred 
by res judicuta where, though tho 
matter which forms the ground of 
attack might have been made a ground 
of attack in the former suit, pltfs. 
were not bound to do so.—ABID-U'DbD- 
DIN v. BISHARAT, ALI, ETC., KAOOF- 





PART II. seca vi SUB-SECT. 2.- 


di. Award of damages for ddlay— 
Subsequent procecdings for compensa- 
tion for Jurther dclay.] ~Where there 
Was only one cause of action, & it was 
pitf.*s right to have his damages 
assensed once for all:——//leld: the 
finding that pltf. could recover no 
damages after conunencement of a 
bubsequent action was binding upon 
both parties & was not, thourh 
erroncous, open to dispute. The judg- 
ment had not been uppealed from & 
the question was res judicata between 
the parties.— MCINTOSIE wv. PARENT, 
[1924] 4 ID. Ju. hh. 420; 55 Q. I. hh. 
552.—CAN. 


PART Ii. aaa Gh SUB-SECT. 2.— 
e 1. 


n i. -J—Where it had not been 
established that in contracting to pay 
@® commission, deft. had been acting 
as the agent of H. & that plitf. had 
wlocted to look to H. for payment :-— 
Held: ajudgment by default recovered 
by pltf. against Hl. did not render 
pitts claim against deft. res judicata, 
since the cause of action against deft., 
which it was admitted pltf. had before 
he sued H., did not exist against the 
latter & was not affected by the judg- 
iInent.—WILLIAMS v. RODGERS, [1921] 
2 W. W. RR. 185; 56 D. L. R. 691; 
60 Ss. Cc. R. 664.—CAN. 





Cases 538-—734, 


95L. J.P. 0.197; Pirie v. Richardson (1926), 
70 Sol. Jo. 1023, 
540. Add. Annotations :—-Apld. Pirie » Richard- 
son, [1927] 1 K.B. 448. Refd. Re Pennington 
& Owen, [1925] Ch. 825; Bennett v. White- 
head (1926), 96 L. J. K. 8. 268; Hardie & 
Lane v. Chiltern (1927), 06 L. J. K. B. 773. 
546. Add. Annotation :-—Refd. Pirie 7. Richard- 
son, [1927| 1 K. B. 418. 
550. In the last line for ‘‘ case of the law ’”’ read 
out of the law.’’ 
After this case add ‘‘ Compare Contract, 
No. 163a.” 
Add. Annotation: - Refd. Pirie v. Richard- 
son, [192711 K. B. 448. 


559. Add. Annotation :—Age to (1) Refd. Debenham 
v. Perkins (1925), 133 L. T. 252. 


573. Add. Annotation :—As to (2) Refd. Firm of 
Rw. M. K. RR. M. +. Firm of M. . M. V. L£., 
[1926] A. C. 761. 

575a. —-— - ---—~ ——-— Power to set aside judgment.] 
—A judgment in Penang against deft., 
described in the writ by the group of letters 
under which a money-lending firm there 
carries on business followed by the name ot 
the tirm’s local representative, is a judgment 
ugainst. the local representative personally, 
whether he is a partner in, or merely an 
agent for, the firm. A subsequent suit for the 
same debt against the firm itself is barred. 
The ct., including the appellate ct., has no 
jurisdiction on motion to set aside the earlier 
judgment on the ground that pltf. was 


ignorant of its effect in Jaw.—FiIrmM oF 
RK. MOK. RR. Moe. Firm or M. RR. M. V. I, 


{1OZG] A.C. TOE; 135 1. TT. 6153 sub nom. 
MinM or Ro MLK. RM. oe. Kiana or M. RR. M. 
V. da, Re. M. K. RR. M. SomasunDARAM 

Cuuerry vw. M. R. M. V. I. SUPRAMANIAN 

tee 0541.35.P.C. 197; 42 T. L. RR. 686, 
ae Oo 


ENGLISH AND Emrprre DicEest SUPPLEMENT. 


577. Add. Annotations :---Consd. Bennett v. White- 
head, [1926] 2 K. B. 380. Refd. Anderson 1. 
Equitable Assce. Soc. of United States (1926), 
134 L. T. 557. 


577a. Action against partner—Subsequent 
action against firm.|—-Firm or R. M. K. R. M. 
v. Firm oF M. R.M. V.L., No. 575a, ante. 

579. Add. Annotations :—As to (2) Refd. Deben- 
ham »v. Perkins (1925), 138 L. T. 252; Bennett 
v. Whitehead, [1926] 2 K. B. 380; Firm of 
R. M. K. R. M. v. Firm of M. R. M. V. L., 
R. M. K. R. M. Somasundaram Chetty v. 
M. R.M V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

580. Add. Annotation : — Distd. Debenham  v. 
Perkins (1925), 1383 L. T. 252. 


——— Judgment for debt incurred 
after separation.}—Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground that since 
that date she has been acting as principal 
by reason of her having separated from her 
husband on that date, procecdings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, & there has been no election by suing 
of the wife to judgment on the whole or part 
of one undivided debt.—DEBENHAM’s, Lip. 
v. PERKINS (1925), 133 L. T. 252, D. C. 

Add. Annotations :—Apld. Devters v. Hill 
Crest Oil Co. (Bradford), [1926] 1 K. B. 348. 
Refd. Anderson v. Equitable Assce. Soc. of the 
United States (1926), 134 L. T. 557. 

Add. Annotation :—Generally, Mentd. }. : 
Hertfordshire JJ., He p. Larsen, [1926] 1 
K. B. 191. 

Add. Annotation :— As to (1) Consd. Pirie v 

Richardson, {1927]1 K. B. 448. 





58ia. 








593. 


610. 


647. 


Part I1l.—Estoppel Quasi of Record. 


677. Add. Annotation : —- Mentd 
(1925), 42 T. T. RR. 25. 
686. Add. Annotation: 


® Treasury Solicitor, [1926] 


. Saklat v. Bella 


Ch. 284. 


Distd. Re Stollery, Weir 692. Add. Annotation :—Mentd. 


687. Add. Annotation :—-Refd. York Glass Co. v. 
Jubb (1925), 134 L. T. 36. 


ewe v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 


Part V.—Estoppel by Deed. 


701. .!dd. Annotation : 
England) v. Freedman (1927), 44 T. I. BR. 86. 


PART II. SECT. 4, SUB-SECT. 3. 


623 i. General rule.}—Lack of juris- 
diction in the ct. deprives a judgment 


5 52 —CAN. 


of any effeot whether by estoppel or way PassE 
otherw ise, even though the hag ts4 
alleged to estopped sought the 
resistance of Me ho ot. whose jurisdiction 
18 jinpugned.— McInTrosn tv. PARENT, 
[1924 4 D. Il. fr. 420; 2 45 oO. L. ht. 


Mentd. Lalmolive Co. (of 


PART II. SECT. 5, SUB-BECT. 1. 
688 x. -——. eas alia ©. RaAtL- 


pes’) 1 D. L. z $08 ; 
1.— CAN 


sei II. SECT. 5, SUB-SECT. 2 
st. Should not be pleaded in state- 


734. Add. Annotation :—-Refd. Torbay Hotel 
Jenkins, [1927] 2 Ch. 225. 


ment of claint. ai BALA cg LUMBER oe 
MANUFACTURIN wv. THOMRE 
aris 1D. D. Lt nt 


971; 1926). 3 rll R. 459.—CAN, 


sa. Should not be pee in counter- 
claim. Liat age UMBER & MANU- 


B.C. 11948) 4D. 
ap eee eb, 


ASBURANCE Co., 
50 N. B. R 


THOMSEN & 
L. R. 971; 


T1926] 3 Ww. 
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776. Add. Annotation :—-As to (1) Refd. Parr v. 
A.-G., [1926] A. C. 239, 


916. Add. Citation :—94 L. J. Ch. 159. 


Add. Annotation :—Mentd. Birkdale District 


Vol. XXI.—Estoppel. Cases 776—1154. 


Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 
993a. SN. P. SEABOURNE r. Powe. (L686), 2 Vern. 
IL; 25 H.R. G19. 


Annotation -—Refd. Smith t. Osborne (1857), 6 H. 1. Cas. 


370, 


Part VI.—Estoppel in Pais. 


1021. Add. Annotations :—_As to (2) Refd. Joncs v. 
Waring & Gillow, [1926] A.C. 670. Generally, 
Refd. Commonwealth Trust v. Akotey (1925), 
04 L. J. P. C. 167. 

1038. Add. Citation :—-132 L. T. 22. 

1040. Add. Annotation :— Apld. Huddersficld Fine 
Worsteds v. Todd (1925), 1384 I. T. 82. 

1043. Add. Annotation :—Refd. IJloughton vv. 
Nothartl, Lowe & Wills (1927), 414 'T. L. BR. 76. 


1065. In the twelfth line on p. 297, after the word 
‘‘ agreement,”’ insert ‘‘ defts. pleaded that 
the agreement.”’ 


1066. Add. Annotations :— Consd. Kredithank Cas- 
sel G.m.b. H. 1. Schenkers, [1926] 2 K. 3B. 450. 
Distd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. 'T. 448. Refd. Houghton 7. 
Nothard, Lowe & Wills, [1927] 1 IK B. 2146. 

1068. Add. Annotations: Refd. Houghton vp. 
Nothard., Lowe & Wills, [1927] 1 K. B. 216; 
Liggett (liverpool) 7 Barclays Bank (1927), 
137 14 T. 443. 

1111. Add. Annotations :—DiIstd. Reckitt v. Bar- 
nett, Pembroke & Slater (1927), 44 ToL. BR. 
63. Refd. Jones v. Waring & Gillow, [1926] 
A. C. 670; British & North Kuropean Bank 
v. Aalzstein, [1927] 2K B 92 

1130. Add. Annotation :—Mentd. Re Wait, [1927] 
1 Ch. 606. 


1147. Add. Annotation :—Refd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223. 


Se aeeeatenenemendieamaied 


PART V. SECT. 9. year ’’ to resps. 


See cases in Part IL, Sect. 5, sub- 
feet. 2, ante. 


PART Vi. SECT. 3, SUB-SECT. 1.—A. 
1032 i. Huw estoppel = arses.) — 


onhancement. 


it. In 


a eee - es 


In 1903 resps. wished | ST. JOUN COUNTY LLOSPIL AL 0. 
to build a house on the land & applt. 
wrote that the lease wus a permanent 
one, though the rent was 
Jtesps. 
X& applt. received a bonus in respect of 
1916 applt. sought to eject 





1148a. -}—Defts., warehocusemen & whar- 
fingers, held 600 quarters of maize belonging 
to A., who sold 200 quarters thercof to W. & 
Co., who sold them to pltfs., giving to the 
latter a delivery note, which they lodged 
with defts. Defts. did not acknowledge it 
or object to it, but some days later, no 
weighing out or appropriation of the 200 
quarters having taken place, A. stopped 
delivery. [It was contended that on the sale 
fo W. & Co. the latter became tenants in 
common with A. of the 600 quarters, with the 
right in W. & Co. to assign their interest 
therein to pltfs., although no appropriation 
of the 200 quarters had taken place :—Held ; 
(1) pltfs. had no claim to the maize 3 (2) defts. 
& A. were not estopped from denying that 
plifs. were the owners of the 200 quarters of 





No doubt property can be acquired by 
estoppel. In one aspect estoppel does not 
ereate a tile but merely enables pitf. to rely 
upon the doctrine & to treat. the property as 
if it had been transferred (SANKEY, J.).- 
LAURIE & Morewoop v. Dupin (JOHN) 
Sons, [1025] 2 K. B. 8883 94 da J. OK. OB. 
928, 80 Com, Cas. 260 5 affd., [1926] 1K. B. 
2233; 905 1. 3. KB. 19d; 1384 1. 7. 3005 42 
WL. R. 1493 31 Com. Cas. 96, CL. A. 

Annotation - .fato (1) Apld, Je Wait, [19271 1 Ch. 606. 
1154. Add. Annotation : -Mentd. Jones vr. Waring 
& Cillow. [19260] A.C. 670. 


PLCK, 
[1924] 2D. LL. SEN. J. 1. 
321.--CAN. 

1096 xix. - .] A tenant in reply 
to a month's notiee to qut wrote a 
lotter contamming: (unter alia) an admits- 
s10n that he was a monthly tenant. At 


KR. 168; 


liable to 
built a house 


Estoppel arises where ao man is pre- 
cluded from denying the truth of any- 
thing which he bas represented to be 
a fact. though it is not a fart.—Re 
MONTGOMERY tv. DIAMOND, DtamMmonnD 
* MONTGOMERY, [1925] 4 ID. I. RR. 
730.—CAN. 

1040 i. Where all parties know the 
fruth—No representation.}—A tenant 
after the expiry of his original lease 
received from his landlord notice to 
quit at the end of the following month. 
In reply, he wrote a letter which con- 
tained (inter alia) an adinission that he 
waco a monthly tenant. At the hearing 
of a suit in ejectment the tenant 
contended that his original lease being 
for manufacturing purposes he had 
@ tenancy froin year to year, & was 
entitled to six months’ notice :—J/eld : 
he was not estopped from s0 con- 
tending as the facts affecting the 
tenancy were within the knowledge 
of both parties.—Jacks & Co. »v. 
JOO84B AHOMED (1923), I. L. KR. 
48 Bom. 38. IND. 


PART Vi. SECT. 3, SUB-SECT. i 
B. (a). 
1041 xiv. 


-}—In 1894 applt. 
granted a lease of land ‘‘ from year to 





resps.: - Ifeld : whether the lease was 
® permanent one under the agrec- 
ment, applt.’s statement in the letter 
that it was 60 was a representation of 
fact & not an expression of opinion, 
& he was estopped froin denying it. 


FORBES v. RALLI (1925), Le. Re 52 
Ind. App. 178. ~IND. 
1044 i. --—-In order to 








found an estoppel a representation 
must be of an existing fuct, not of & 
mere intention, & a pronuse which 
is a mere statement of an intention 
to do soinething 1n the future is not 
sufficient.— RAZANSOFY v. KROUNBTEIN, 
11924) 2D. L. R. 1170; 2W.W. rm. 
500.—CAN. 


1044 ii. NS. P. ONTARIO EQUITABLE 
Law & ACCIDENT INSURANCE Co. 0. 
Baker, (1926) 2D. L. RR. 2895 [1926] 
Ss. C. K. 297.—CAN., 

PART VI. SECT. 3, SUB-SECT. 1.— 
B. (g) fi. 

1096 xviii. -J—If a person sets 
up estoppel he must show that he has 
altered his position to his prejudice 
owing to the conduct of the other 
party whom he claims is estopped.— 
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the hearing of a sutt in ejectment, he 
contended that he was entitled to alX 
months’ notiee: lleld: ho was not 
csiopped from so eontending, as the 
landlord having already given notiee 
to quit had not shown that he had 
altered lus position by reason of the 
adimission.—JAcKB & Co. vo JOOSATS 
Mauomnp (1923), 1. L. R. 45 Born. 
38.—-IND. 


1096 xx. —- - —- —.J—JIn order to 
ercate an estoppel da yars it must be 
shown that he who de-7ires to take 
advantage of tt has acted upon the 
untrue representation ag true, not 
hnowing it to be untrue, thereby 
altcring his position to his prejudice.—- 
HUFFMAN vy. Ross (1925), 57 O. la R. 
329. CAN. 


PART VI. SECT. 3, SUB-SECT. 2.---A., 


sd. .fa to faull for aceident.] —-The 
fact that plif., the driver of a vehicle 
which came into collision with a motor 
car, stated fuimediately after the 
accident that he misjudged the dis- 
tance of the motor cur :—L/leld: not to 
raise any estoppel.--HuNT vo. MORGAN 
(Alta.), (1926) 3 W. W. RR. 804,.—-CAN, 


Cases 1209—13995. 
1209. Add. 


1227. Add. 


1294. Add. Annotations: 


1311. sfdd. Annotation: 


PART VI. SECT. 3, SUB-SECT. 3. A. 


Annotation: Mentd. Brown 2. 
HWerrison (1927), 96 1. J. K. 3. 1025. 


1213. Add. Annotation :—As to (2) Refd. Anderson 


v. Kquitable Assce. Soc. of the United States 
(1926), 134 L. T. 557. 


1219. Add. Citalion :— 13.1. A. 210. 


Add. Annotation :—As to (1) Expld. & Distd. 


Gateshead Union Assmt. Com. v. Redheugh | 


Colliery, [1925] A. OC. 309. 
Annotation: Consd. Houghton », 
Nothard, Lowe & Wills (1927), 44°T. J. RR. 76. 


1228a. As to performance of statutory duty or 


exercise of statutory discretion.; — Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without, 
aid from the statutes. No estoppel can arise 
in such a case. SUNDERLAND 
PRIESTMAN, [1927] 2 Ch. 10735 96 0. J. Ch. 
_ 137 1... T. 688. 


1247. Add. Citations :-—-94 L. J. P. C. 93; 132 
L. T. 61]. 
1257. Add. Annotations :—Consd. WWuddersficld 


Fine Worsteds v. Todd (1925), 42 T. L. R. 
52. Mentd. Ite Ellis, {1925} Ch. 564. 


1259. Add. Citation :—182 L. T. 99. 


Add. Annotations :-—-Mentd. The Jupiter (No. 
2), 1925] P. 69; Employers’ Liability Assce. 
Corpn. v. Sedgwick, Collins, [1927] A. C. 95. 


(1925) Ch. 596. Mentd. The Jupiter (No 3) 
(19237), 187 TW. 83a 

Refd. Jones vr. Waring & 
Gillow, [1926] A. (. 670; British & North 
European Bank v. Zalzstein, [1927] 2 1K BB Op 
Mentd. Riversdale Mill 
Co.t. Hart (1926), 438 UN E.R. 73. 


must subsist, 


CORPN, +. | 


1265. Add. Annotations :-—Refd. A.-G. v. Denby. | 


The party claiming the 
benefit of the doetrime must have made 


1318a. 


ENGLISH AND Empire Dicrst SUPPLEMENT. 





Payment of rent not due.J— The 
predecessors in title of defts. were owners in 
fee simple of land including both the surface 
& the strata below the surface. They con- 
veyed the land to pltfs.’ predecessors by a 
deed which contained an exception & reserva- 
tion of all mines & veins of coal in or under 
the land. Defts. & their predecessors worked 
the coa] mines under the land & made an 
underground road which was not confined 
to the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
decessors. Defts. & their predecessors had 
for some years paid rent to pltfs. in the 
belief that they were bound to do so under 
a licence from pltfs.:—Held: (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein & use them in any way they pleased 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
Jaw no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance.—RBATTEN POOLL vw. 
KENNEDY, [1907] 1 Ch. 256; 76 L. J. Ch. 
162. 


1319a. Objections to account stated not pressed. ]— 


BurRROUGH’S ADDING MACHINE, LTD. v. 
ASPINALL (1925), 41 1. L. R. 276, 0. A. 


1326. Add. Annotation : --Refd. Anchor Trust Co. 


v. Bell, (1926) Ch. 805. 


1380. Add. Annotation :---Refd. Bennett v. White- 


head, [1926] 2 K. B. 380. 


1395. Add. Annolation: -.1ste (2) Refd. Australian 


Bank of Commerce v. Perel, [1926] A. C. 737. 


Jn an action to recover for work & 
labour ano preseing a quontity of 


1221 i. General rule.|- DEMING & 
Bape ws, (1925) 5 YD. L. RR. 1063.—CAN. 


PART VI. SECT. 8, SUB-SECT. 3.— B. 


1233 ii. - -) The fact that oa 
person, Who has reeovered a yudgment, 
takes part in a reference directed 
thereby, dees not bring him within 
the rule that on person, who atter 
recovering ao judgement puts fC into 
eteet & aceepts benetits under it, ds 
estopped from appealing Cherefrom 
Maurerorm ot. MAIINEROD  (ATta.), 
{19vG, € de ta. Re lodge, free] 8 
W. WW. Lt. 6L7.- CAN, 

ai. uteccplance of credid from oun- 

: / Acco, huowtng a 
vendor of goods was giving it eredat 
im aw case Where the person buyiug on 
ite behalf has no proper anthority so 
to do, is estopped afterwards from 
disputing habiity on the ground of 
want oof authority. Great Waist 
SappLERY Co. tt. CANADIAN INGOT 
Tron Co. [920] 4 OD. LL. Re. bat. 
CA 


PART VI. seiner et haere 3.— 
» (a). 


1260 iv. -—-.]— Estoppel by = ac- 
qinescence connotes that the person 
as * has represented to the pereon 
who fa infringiug hie rught that be is 
not entitled to complain, & that the 
other party relying upon this repre- 
sentation has altered his position to his 
detrnment.—GORINDA RAaMANUT Das 
MOWANTA tT. Ram CHARAN Dark (1925), 
]. L. R. 52 Cale. 748.—IND. 


1260 v. ——.}--In order that the 
protection of the equitable doctrino of 
acquiescence may be = successfully 
claimed, the following circumstances 


i 
\ 


a liletake as to his legal rights & must 
have expended some money or done 
soinne aet on the tarth of his mistaken 
beliefs & the possessor of the legal 
night ust have hnown of the existence 
of bis own tight which is meonsistent 
With the rieht claimed by the other 
party, be must have hnown of the 
other party’s mistaken bclef im lis 
own mghte, & he must have encouraged 
the other party ino his capenditure of 
monev, or in the other acts which he 
hax done, either directly or by abstain- 
ing from. waserting his ser night. — 
JAUL NARVIN @. JAAR Bia (1926), 
low. RR. 48 AM. 3803.--IND. 


1268 ii. —- — Or ultra vires. }— Ac- 
qurescence cannot rehabilitate |= or 
render valid ai transaction Which is 


ultra CIres or Hlegal.— GOBINDA 
RaMANUJ Das Mowanita vr. Ram 
CUIARAN JAB (1925), 3. L. R. 53 Cale. 
748.— IND. 


PART VI. aE 3, pence 3.— 


1270 vi. — —.J— Where under a con- 
tract between pitfs., U.S. citazens, & 
defts., a Cunadian co., paymeuts had 
been made in different currencies at 
diflerent times :—dJ/eld ;) as under the 
contract payments should be 1 Cana- 
dian currency, i prigitniales made 1p 
U.S. currency could not operate as an 
estoppel, as they were made under 
Ihisapprehension of rights —MYFRS 
tr UNION NATURAL Gas Co. (1922), 
63 UO. L. RR. 88.—CAN. 


PART VI. SECT. 3, SUB-SECT. 8.— 


« (CG). 


sm. 4sseni to sale of goods—Ac- 


etraw, evidence showed that deft. was 
of opmmon that the etraw war not m 
a fit condition to be pressed, & that 
he only consented to bave the work 
done on pltf., olermg to buy the straw, 
& that ptf. subsequently made a pale 
of the atraw which was dchvered at 
Ins request — Welds pitf., was) pre- 
Cluded trom setting ap the unmerchunt- 
able condition of the straw am answer 
to deft.’» counterclaim for the pmee 
agreed {0 be puid.— PRPPARD vt. Woob, 
PRPPARD tv. CAMEKON (1924), 57 
NS. ht. 222.— CAN. 


PART VI. sash 7 ie wie oc 3.— 
i. (a e 

an. .fpplication of  doctrine— Gua- 
rantee anduced by fraud--Delay in 
repudiation.J— A. was indueed to gua- 
rantee ai debt by fraud of debtor. 
On learning of the fraud from the 
ereditor he did not) repudiate the 
guarantee :—J/clds it was afterwards 
too late to set a defence based on the 
fraud.—MANTLE LAMP Co. OF AMERICA 
cane (1924) 3 D. L. RR. 1073.— 


PART VI. SECT. 3, SUB-SECT. 3.— 
E. (b) ii. 


so. Delay in taking security-— 
Creditor cstupped from relying on agrce- 
ment by debtor to give security.}—Ive 
McINTYRE, TRUSTEE t. CANADA METAL 
Co., (1925) 2 D. L. R. 889; 5C. B. RR. 
629.—CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
ie Nalionality of party.}-—-Where 
pitf. was ignorant when he made a 


quiescence iu condition of goods.|— | contract that deft. was a person of 
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1435a. -}—LAURIE & MoREWoopD v. DUDIN 
(Joun) & Sons, No. 1148a, ante. 

1439. Add. Annotation.—Refd. Iie Wait, [1927] 
1 Ch. 606. 

1507. Add. Annotation : - ~ Mentd. 
Harris, [1927] 1 IK. B. 3938. 
1537. Add. Annotation :--Refd. RB. v. essex JJ., 

“+a, Perkins, [1927] 2 K. 33. 175. 
1542. Add. Annotation :—Mentd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

1550. Add. Annotation :—Refd. Huddersfield Fine 
Worsteds v. Todd (1925), 42 1. L. R. 62. 
1557. Add. Annotation :—Refd. Macaura v. North- 

ern Assce., [1925] A. C. 619. 


Lowther wv. 


enomy origin & that under War 
Legislation & Statute Law Amend- 
ment Act, 1918, s. 6, the contract was 
iNegal:—Held: in an action = for 
breach of contract, deft. would be 


eetopped fron Pea ta that Aca ane 
racl was vo on account of his 
enemy origin sinco the deft. well ‘om pltf. the 


knew that fuct.--BRANIGAN v. SARa, 
11924] N. Z. L. hi. 481.—N.Z 


the 


PART VI. SECT. 8, SUB-SECT. 3.— 
H. (a.) 


1438 i. 4 form of atcqurescence.)- - 
GOBINDA RAMANUSJ Dap MOTIANTA tb. 
RAM CHARAN Das (1925), I. L. It. 52 - 
Culc. 745%.— IND. 193; 


J.8. 


PART VI. SECT. 3, SUB-SECT. 4.—A. 


1696 x. ——.)— Deft. 
purehase a piece of land & approached 
S. for a loan of the amount which he 
roquired to make up the price ss, 
without the kuowledge of deft., obtained 
money 
needed, & presented a@ mtge. in pltf.’s 
favour to deft. to sign. 
read the mtge., but understood from 
representations 
writing which ho signed was mercly 
an acknowledgment of the reeeipt of — to 
the money from 8S. who, ho thought, 
Was advancing it: —Held: 
was not the decd of deft. & he was not 
estopped froin alleging that it Was not. 
COOIL & CLARKSON, [1925] 2D. 1. KR. 
{1925) 1 W. WW. RR. 1094; 35 


Vol. XXI.— Estoppel. Cases 1485a— 1604. 


1559. Add. Annotation :-—-Mentd. Tarn v. Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
® Lethem, Muller (London) vr. 1. R. Comrs. 
(1927) 44 TT. TL. Re. 58. 

1601. Add. Annotations :—Mentd. Ouellette v. 
Canadian Pacific Ry., [1925] A. C. 669; 
Gilbert v. Gilbert & Bougher (1927), 96 L. J.P. 
137. 

1602. Add. wAnnotation : --Refd. Guildford 
v. Goss (1027), 136 LT. 720. 

1604. Add. Annotations :—Refd. Australian Bank 
of Commerce tv. Perel, [1926] A. C. 757. 
Jones v. Waring & Cillow, [1026] A. C 
670. 


Trust 


B.C. R. 308.— CAN. 


1605 vi. .}] ~Wheore taxcs were 
aid to a municipal employee who 
md ono authority to receive them 
Hield: the fact that the mumeipahbty 
hept fits tax-reecipt books, cashier's 
stainp & tus rollin such a manner that 
the employee was enabled to. get 
possession of the books, ete. & give 
aorecerpt for the tunes, did not estop 
the miumenpality from showing lis 
lack of authority, even if mt amounted 
neglyvence, since such newhgence 
did not occur in the transaction self 
A was not the proximate cause of the 
taxpayer's payment of his taxes to 
the employec. RICHTSs et. CIEY Or 
Moost JAW, [1925) 8 D. baw RR. 1176: 
(1925) 3 WW. RR. Lev. CAN. 





wished to 


which deft. 


Dett. mevet 
of S. that the 


the mitge. 
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Cases 60—954. 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


EXECUTION. 


Part Il.——Matters Common to all Modes of Execution. 


60. Add. Annotation: Refd. Capron 7. Capron, at the trial, the judge grants a certificate for 
fIM27y PP. 243. speedy execution under 1 Will. 4, c. 7, 8. 2, 
61. Add. Annotation :—Refd. Kayley v. Hother- pitf. should issue one writ of execution for 
sall, [J925] 1 K. B. 607. the amount of the damages & costs. Where 
68. Add. Citation :—[1925] 1 K. B. 607. fhe laine anise aad Gaia ee 
88a. Against co-surety—Judgment debt paid by discharged out of custody, the ct. refused to 
surety.|-—Where a surety has paid a judgment allow pltf. to issue another ca. sa. for the 
debt & has obtained an assignment of the costs.—SMITH v. DICKINSON (1844), 6 Q. B 
judgment under Mercantile Law Amend- 602: Dav. & Mer. 468 : 13L.J Q. B. 151: 
ment Act, 1856 (c. Y7), 8. 5, he must obtain 2 t “uy O. S 268 : 8 Tae 123 7 114 B R. 
the leave of the ct. under R. 8. C., Ord. 42, 1376. 2 ° : i 
r. 23, before he can issue execution against : ; 
his co-surety to enforce contribution to the 318. .1dd. Annotation : —Refd. Martin v. Benson, 
judgment. debt.— KayLEYy v. JIOTMERSALL, [Wa27) 1K. RB, 771. 
[1925] 1 K.B. 607; 04 L. J. K. B. 348; 132 318. Add. Annotation :—Refd. Macaulay v. 
L. T. 168 ; 69 Sol. Jo. 310, C. A. Guaranty Trust Co. of New York (1927), 44 
146a. ——— --——— Omission to claim costs.]—Where, T.L. 2. 99. 
Part Il].-—Particular Forms of Execution. 
804. Add. Annotation: Refd. Bosworthich 924. 1dd. Annolation :- Mentd. Lowther v. Harris, 
Bosworthick (1926), 1360. TM. 201. (1927) 1 IK. B. 3a3. 
835. For *' -- & finally ’’ read ** - - 954. Add. Annotations :—As to (3) Refd. British 


Not finally.’’ 


American Continental Bank v. British Bank 


PART II. SECT. 3. 


sq. Judgnnent aon promissory note 
taken for “cash” payment on agree- 
ment for sale of land — lsauc of crecution 
on note lofore sala of land— Valid.|— 
COTTON t. DEMESTER (Alta.), (1925) 
DW. W. RR. Wot. CAN. 


PART Il. SECT. 15, SUB-SECT. 5. 

st. Protection of successful puarty’s 
nterests.} ~Upon motion by defte. for 
ay pending uppeal: -//eld: the ct. 
had Inherent jurisdiction to stay pro- 
eoedings, but a stay should not be 
granted unless defts. could deviso a 
scheme by which pltfs. would be 
adequately protectod.— BATTLE CREEK 
TOASTED CORN FLAKIC Co. tv. KELLOGG 
TOT OORN FLAKE Co. (1924), 55 
QO. 1. RR. 127.- CAN. 


PART HI. SECT. 1, SUB-SECT. 4.-- 
E. (e) iv. 


sv. Purchaser's interest in land under 
agreement fo buy.jJ-A Mrchaser's 
interest in land which be has agreed 
to buy is pot bound by an execution 
against lim, unless he has become the 
registered owner. HUDSON'S Bay Co. 
«. BULLOCK Faruws, Lrn., [1925) 2 
WwW. W. qr. O50. ae CAN. 


PART HI. SECT. 1, SUB-SECT. 4.— 
E. (e) v. 


oi, -— On homestead trans- 
ferred to wife.j— Where a husband 
transfers his homestead to his wife, 
who becomes the real manager of the 
farting operations with him as her 
assietant, the crops grown by her are 
not oxigible under an execution, even 
though she adinits that the farm has 
been managed in such way because of 
the existence of the execution. — 
STANDARD Trusts Co. ¢.  BRigas, 
(1926) 2 D. L R. 3793 [1926] 1 
WwW. . R. 8382; 22 Alta. L. R. 118,— 
CAN, 


PART III. SECT. 1, SUB-SECT. 4.-- 
E. (e) vii. 

ei, — - Intercat in shares.J— SAYRE 

cao [1925) 1 W. W. RR. 992.-— 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (@) x. 


ni, —--— Paid to debtor's solicitor — 
For nayment of coasts of action.|}—Held : 
not Hable to attachment.— te Forr 
FRANCES PuLp & Parprr Co». TRLE- 
GRAM PRINTING Co., PHILLIPRS W& 
SCARTH v=. LONDON GUARANTRE & 
ACCIDENT Co., L1p., [1925] 4D. L. hk. 
204.—CAN. 

fi. -—— In name of wise d& son.) 
—RORERT JIOLLAR Co. v. WALKEK 
(1926), 36 B. C. Rh. 405.——CAN, 


PART III. SECT. 1, SUB-SECT. 4.-- 
E. (e) xv. 


q i. -J—In order to be entitled 
to an exemption from exrccution with 
respect to tho tools or implements of his 
trade, debtor must have been actually 
following the trade at the time of the 
neizure.——MCLEOD v. GIRVIN CRNTRAL 
TELEPHONE ASS0CN. (Sask.). [1926] 
1 ae R. 2165 (1926) 1 W. W. RR. 38. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (@) xvi. 








0 (p, 493) i. —— Part of proceeds 
consisting of ee re : not 
oxempt. -—- Massey-HARRIS Co. t. 
(1902), 56 Terr. L. R. 338.— 





d (p. 493) f. S. 2. Bocz «. SPLER 
(1905), 6 Terr. L. R. 225; 1 W. LL. R. 
366; 2 W. L. R. 280.—CAN. 

Li .--—-When debtor iz in actual 
residence on certain property belong- 
ing to him, such property is primd 
facte exempt under Exemptions Act, 
R. 3S. 8., 1920, & the fact that the wife 
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of debtor happens to own a house 
that hud been previously used as the 
family homo cannot deprive debtor 
of the right to claim the exemption.— 
SALTER ARNOLD, LTD. v. DILLMAN, 


q i. Exemptions Act, Alta.— 
Not anplicable against Crown.}—R. 
v. O'BRIEN, [1924] 1 D. L. R. 222; 
1 W. W. R. 104.—CAN, 

q fi. Rents d& profits of.J--The 
exemption of a homestead from seizure 
under execution does not extend to 
the rents & profits thereof, beyand the 
personal property specified.—-WILKINS 
»v. MINER (Alta.), 11927] 1 D. L. R. 286 
11926] 3 W. W. RR. 778.—CAN, 


PART IIl. SECT. 1, SUB-SECT. 4.— 
E. (f) i. 











710 iii. -}—-Re BANK OF Monr- 
REAL vw. TANNAS, TANNASB ¥v. BANK 
oF aw {1925) 3 D. L. R. 1079. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xvi. 





si. Assets in ‘futuro.]—An 
execution on a judgment of assete 
in futuro is invalid if issued without 
leavo after application made under 
r. 451.—He Surtn’s HESTaTe, Cana- 
DIAN GUARANTEE TRUBY Co. ov». 
DELISLE, (1924) 4 D. L. R. 1288: 3 
Ww. W. R. 815.—CAN. 


PART IIL. cet fee ee: 4.— 


sw. Setting aside sale—<Afler con- 
firmation.)—In the absence of fraud 
or cyllusion, a sale in exccution, which 
has once been confirmed, cannot be set 
aside because the decree under which 
it waa beld was at firet incorrectly 
drawn up, & has since been amended.— 
AGHA CTBAIN tr. Qasm ALI (1925), 
af L. R. 48 All. 94.—IND. 


for Foreign Trade, 
[1926] A. C. 670. 


1043. Add. Annotation :—Distd. Re Vrederiche & 
Whitworth, Ez ». Hibbard, [1927] 1 Ch. 253. 
Refd. Re Forder, Forder 





1069. Add. Annotation: 
v. Forder, [1927] 2 Ch. 291. 


12S31a. 








make the execution 
liable.—-CRONSHUAW v. 








1405. Add. Annolation: 


621. 


1506. Add. Annotation :— Refd. Campbell v. Pollak 


(1927), 48 'T. 1. BR. 495. 


H. ()). 
sx. Payment of preference claim for 
wwages- -HM hen waqe-earner entitld to 
profcrence.| CAMPBELL CLE UGH 
(1920), 28 b. C lt. 352, CAN. 


PART III. SECT. 1, SUB-SECT. 5.—A. 


ai. --—— Right of sheriff to inquire 
into claim.J— Where a landlord makes 
a ¢clain for rent to be deducted out of 
the proceeds of an execution, the 
sheriff is entitled to @ reasonable time 
to inquire into the demand; & Where 
the tenant had dened that any rent 
was due, & the landlord fused to 
allow the shern? time to make the 
inquiry, the et. refused the cost of an 
application to compel the shenff to 
pay the rent.—NOWLIN tv. ANDLESON 


PART III. SECT. 1, SUB-SECT. 9. 


sy. Creditors’ Relicf Act, BR. S. A,, 
1922 (c. 8&8), 8. 30, not applicable.) -- 
TERMINAL GRAIN Go. 1 SODELRRI RG, 
(las 1b bL. RR. 313; (1925) 1 
V. W. R. 9.— CAN. 


PART IIL. SECT. 1, SUB-SECT. 10.—A. 

sz. Indorsement of writ.}-—It is 
a condition precedent to an action 
under Cos. Act, s. 55, that an execution 
against a co. is returned unsatisfied 
in whole or in part; & to enable the 
action to be brought, even where the 
co. has become bkpt., a return is not 
sufficient unless it is indorsed on the 
writ as required by r. 629, & a certificate 
is filed as required by vr. 632.— 
CROWDER t. COLEMAN, [1921] 1 D. L. Rf. 
ake han W. R. 374; 20 Alta. L. R. 


d i. ——- Conflicting claims.}--The ct. 
will not grant a rule nisi to compel 
a sheriff to pay over money collected 
under execution where there are con- 
flicting claims to the fund, but will 
Jeave the parties to their remedy by 
action.—-Scorr tv. ANGUR (1854), 2 
N.S. R. (James) 183.— CAN. 

e i For money realised by 
bailigf—Onus of proof.J}—A sheriff is 
responsible fur all money realiscd by a 





[1926] 1 K. 
Generally, Mentd. Jones v. Waring & Cillow, 


What amounts to.] — Where, 
under process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
told the bailiff that: goods would be claimed 
by a third party, but that such claim was 
not to be regarded :— Held: not to amount 
to a direction to take all the goods, or any 
which were not liable to be seized, so as to 
creditor 
CHAPMAN (1862), 7 
H.& N. 9113; 31L. J. Ex. 277; OL. T. 54; 
10 W. R. 323; 158 K. R. 738. 
1248. Add. Annotation :—Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 
1358. Add. Annotation :— Mentd. British-American 
Tobacco Co. v. Jones (1025), 154 1. T. 405. 
Mentd. 
Ardrossan Harbour Co. (1926), 19 B. WW... 


Vol. XXL—Erxecution. 


1524. Add. Annotation :-—Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 


Equitable 
Costs.] -KNipp xv. TALLENTIRE, [1877] W. N. 


B. 828. 


1552a. - --- 


al he 


rent due. 


person ally innotation 


Cases 954—1720. 


interest— Amendment— 


1658a. -———- More than amount of rent due —Re- 
delivery of surplus]|—Several crops having 
been taken under an habere facias possessionem 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors of pltf. to pay over the value 
of them to deft. after deducting the amount of 
Dor d. 
(1825), 3 Bing. 11: 
80.70. OOS. CLP. 1265 
- Refd. Kelly v. Webbor (1860), 3 L. 'T. 124. 


1704. Add. Annotation :— Folld. Kmployers’ Lia- 
bility Assce. Corpn. v. Sedgwick, Collins, 


UpPpron it. WYrHeRWICK 
10 Moore, C. TP. 207; 
130 K. R. 107. 


[1927] A. C. 95. 


1706a. a 


Paterson — 7. 


Payment of rent—How rent 


calculated.|/—-Upon a motion to set aside an 
egectrnent A restore possession upon pas ment 
of the rent due A costs, the rent 
calculated only to the last rent day, not to 
the day of computing. 
7 (1813), 4 Taunt. SS3 ; 


1720. .f{dd. uAnnolfation : 


mist be 


Don d. HARCOURT t. 
IS KHLOR. OT), 


Refd. Capron v. Capron, 


[1927] P. 213. 


halliff in executing a fi. fa. where the 
barliff Wan appomted by & paid by 
the sheriff, © in au action against aw 
shen for money realised on a fr. fu. 
bs has bad! & not aceounted for, the 
burdenis on the sheriff to prove that tho 
bailift was appointed by the Lieutenant 
Governor in Couneib- Ross vo. lisp, 
[1926] 3° Ye I. R 289, Jive] 2 
W. WW. R. 4225 20 Sask. La RR. 553.-~ 
CAN. 

— Time for bringing = Public 
Oftcers Protection wet, WS (e. 19) | 
-— HIOLDLN  ¢ MILBURN (sash. ). 
po27) § OD. LR 27bhs  LI926] 3 
W.W RR. T70Ot) CAN, 


PART III. SECT. 1, SUB-SECT. 12. C. 


1230 v. — } A. after 
delivering an execution to a constable, 
took hin down upon land owned by 


ei. 


B., showed him hay owned by b., & 
paid if was the property of C. The 
constable having seized the hry 


under an executiou in & suit to which 
33. was not a party :—/ledld: A. was 
answerable for the cansequence of 
what the constable did in obc ying his 
wnstructions.— GRAVES ., SPRAGUE 
(N. B.) (1920), 63 DD. L. 1h. 337. - CAN, 


PART II}. SECT. 2, SUB-SECT. 5.- C. 


ki. Interest of unpaid vendor.|— 
The interest of an unpaid vendor of 
land made oxigible under an caccution 
against him by Land '‘Litles Act, 
hk. S. A., 1922, a. 112, includes the 
legal estate us affected by the contract 
together with the rights of the vendor 
under the contract ; & it 18 that estate 
& those rights which are bound by the 
writ & may be sold by the sheriff.— 
MORTON & COWRLL v. HOFFERT, 
(1924) 3 D. L. RR. 163; 2 W. W. RR. 
529.—-CAN. 


PART Ill. SECT. 2, SUB-SECT. 7. 


ei. ——— Judgment for alumony.}—- 
Where, at the tlme a Judgment for 
alimony is registered against the hus- 
band's interest in certain land beld by 
him under an uncumpleted agreement 
for sale, he is in a porition to compel 
epee performance of the agreement, 
the judgment is a charge on the hus- 
& if, subsequently 
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band’s interest: 


to the registration of the pyudgment, & 
with knowledge of Jt, the vendor 
accepts from the husband aio quit- 
claim deed of all of the latter’s estate 
XN interest in the dand, the vendor 
holds that interest subject to the charge 
uatil the charge is) exvtiaguwphed. 
Briaas ¢. CARSON, [1924] 1 2. I. Rh. 
}1y24) 3 WLW. RR. dbus 19 
Sask. L. R. 50. CAN. 

ge(p. 571) i. —— .}+ As betweon the 
exccution oreditors of a vendor, & 
the assigneo of his interest under an 
agrooment of sule, whose assignment 
was acquired subsequently to registra- 
tion of the executions :—ZZleld: the 
instalment of purchase-money paid 
into ct. should belong to the execution 
croditors, but. as the money had been 
obtained under earecutlon, it sbould 
be treuted as money realised from tho 
sale of the vendor’s interest, & being in 
the sheriff’s hunds should be subject to 
distribution under Creditors’ Kellof 
Act. -Morronw & COWLKLL v. HOFFERT, 
(924] 3 DD. L. RK. 16; 2 W. WwW. kh. 
529.—CAN. 


PART III. SECT. 2, SUB-SECT. 10.—A. 

ce (p. 576) i. - - — Vo growing crops 
on land sold.) Ciops growing at the 
thine of the eontinnation of a sherlf{f’s 
bule of the land under an execution 
pass With the land to the purchaser.— 
ANDERSON od SEASTUK f19286) 1 
Di. R847, (1926) 1 WW, aR 107 ;: 
20 Sakk. L. 2t. 269 CAN, 


sa. Confirmation of sale—Jtight of 
appeal.}—A local master, in con- 
firming a sale of land sold under 
execution, is not acting 1n a matter or 
an action in ct. but as nersona acsignata 
under Land ‘Titles Act, R. S. S., 1920, 
c. 67, & the only appeal is to the Ct. 
of Pe ae agae a v. NOULE, (1924) 
1 W. W. RR. 493.—-CAN. 

sb Jiistribution of proceeds of sale.}— 
The proceeds of a sale of land under 
execution when paid over to the 
registrar of the ct. are distributable 
by hin as if they were money in the 
hands of the sheriff distmbutable under 
Cieditors’ Kelief Act. An appeal lies 
to a judge froin the registiar’s scheme 
of distiibutien.— CAUDWELL v. GY ORGR, 
f1925) 2 : - HK. 2293 [1925] 1 
W. Ww. R. 5TY 7 30 B. C. Rh. 134.—CAN, 


Cases 1'7538—2124a. 


1758. Add. Annotation :-—- Refd. Capron v. Capron, 


[1927) PD. 245. 


1754. Add. Annotation :-—-Refd. Capron +. Capron, 


927) P. 248. 
1754a. - “a 


limited time.- 
248; 96 Tl. J. P. 151; 
TT. I. WR. 667 ; 


1769. Add. Annotation: 


Semble: arrears of alimony accrued 
due come within the scope of R.S. C., Ord. 43. 
as constituting disobedience to an order not 
merely to pay money, but to do so within a 
CAPRON v. CAPRON, [1927], P. 
137 L. T. 
71 Sol. Jo. 711. 
—. Refd. 

Engelke (1927), 06 L. J. K. 3B. $24, 


ENGLISH AND Emprre Digest SUPPLEMENT. 


1847. Add. Annotation :—Refd. Capron v. Capron, 


[1927] P. 243. 


HBR 5 43 


Musmann =v, 


1855. Add. Annotation : 
[1927] VP. 243. 


1882a. S. P. Re Rusu (1870), L. BR. 10 Eq. 442; 
39 LL. J. Ch. 759. 


1900. Add. Annotation :—Mentd. Re Lloyd’s 
Furniture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 


1912. Add. Annotation :- Refd. Capron v. Capron, 
[1927] P. 248. 


Refd. Capron rv. Capron, 


Part V.—Analogous Proceedings. 


2046. In the cross-reference before this case, for 
read ‘Mayor's & CITY OF 


6 METROPOLIS ”’ 
LONDON COouURT.’’ 


2084a. Person out of jurisdiction.| -R. S. €., 
I, contemplates both a garnishee 
& a debt reco, erable within the jurisdiction. 
A judgment debtor had a balance in an 
Tinghsh bank with foreign branches where 
foreign currency Was in use. 
that oa garnishee order obtained in Mngland 
against the bank should extend to possible 
balances to the credit of the judgment debtor 
Held: the foreign 


Ord. 45, 4. 


at oats foreign branches : 


PART V. SECT. 1, SUB-SECT. 2. - C. 


2077 ii. - .| An applica- 
lion to set aside a garnishee summons, 
onthe ground that theamoney attached 
ws trust moneys A does not belong to 
appet, WH not be entertuimed 
THOMPSON @ Fit vstuk (Saskh.), [1026] 
SWLIW.R Zool. CAN, 

k. Rend now “ 2084a 1. 
of purisdiction 

1 Read now * 2084a bp.” 

m. Read now ‘' 2084a ib."’ 

n. Read now ‘ 2084a 1v."" 

o. Read now “ 2084a v."* 


PART V. SECT. 1, SUB-SECT. 3. A. 
m (p. 624). Rerad., (1924) 1 Lh. 


Porson out 


1144; 2 W. OW. RR. 7073 18 Sak. 
IL. he 158. 

m (p. 624) df. - - -) The 
balance of purchase-money owing 


under an agreement of sale of land, 
though all overdue, & assuming that 
the vendor ds able & willmng to conveys 
& that the contract contains the uaual 
provisions as to transfer, free from 
eneumbrances on payment of the 
rurchase-money, but where no transfer 
las been given or tendered, dip not 
attachable by garnishinent, as the 
debt is not a perfected & unconditional 
one ReED t. RENTON & PETTINGER, 
11924) 2 W. W. RR. 223.—CAN. 

m (p. 624) in. - Balance of payment 
to mortgagee tinder policy taken aut by 
mortgagor.) A hail-insurance — policy 
taken out by ao mtgor. on a crop 
growing on the mortgaged land pro- 
vided that all loss thereunder should 
be payable to the mtgeos., “ as their 
interests may appear’? & that the 
policy was held ae collateral security 
to the mtge. On ai loss occurring, 
the amount thereof was paid by the 
insurance co. to the mtgees., who 
applied part of it in payment of arrears 
then due on tho mtge. & entered the 
surplus in their books ** to the credit 
of the intge. account.” On being 
served with a garnishee order the 


by a 


}25 


ait? § 


2108. . 


I was claimed 


2121. Add. 


Intgees. paid the 
info et.:—leld > the 
should be paid to 
ereditor.— RoyvanL BANK OF CANADA 
v KENWARD [1925] 4 DP. LL. KR. 9053 
[1925], 3 W. W. RR. 549.—CAN. 


m (p. 624) iii, —— Purchase-money 
deposited ian escrow. The purchase 
price of land deposited in escrow pemd- 
ing tho showing of proper tithe & 
delivery of the conveyance :—Jileld : 
garnishable, where there was no sug 
gestion that there was any defect of 
title, orthat there would be any obstacle 
fo the exocution & delivery of the 
conveyance — HANnKeEy & (Co., LTD t. 
VERNON, [192671 D2 L. R. 684, 11926) 
1W. W. R. 375; 36 B.C. RR. 401. — 
CAN. 


cGluimed 
money in ct. 
the garnishing 


amount 


PART V. SECT. 1, SUB-SECT. 3.—B. 


sd. Claim by dismissed servant.j|— 
Where the debt alleged to be due from 
the garutishee to deft. was based on an 
oral agreement of service for one year, 
: deft. had been dismissed by the 
garnishee & had retained a solr., who 
wrote stating that deft. intended to 
hold the garnishee to his contract & 
threatening legal proceedings, but no 
writ had been issued at the time of 
the service of the garnishee summons : 
— Held: there was no debt due or 
accruing due from the garuishee to 
deft. —Mason vo. MCLEOD & FOSTER, 
{1925} 1 DPD. L. RR. 7623 (1925) 1 
ve W. R. 165; 19 Sask. L. R. 221.— 


PART V. SECT. 1, SUB-SECT. 3. -—H. 


pi. Assignment of earnings of farm 
amplement.) - An assigninent of 25 
eee cent. of the earnings of a farm 
mplement in favour of the vendor 
takes pee over a garnishee order 
attaching such earnings, even though 
the notice required to be given by the 
vendor Was not served until after the 
service of the garnishee = order.—- 
7 1. 81. WATERLOO MANUFACTURING 
c‘o., 1926) 2 Db. L. R. 706; 
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halances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
garnishee 
RICHARDSON, [1927] P 


order, --RICHARDSON = 2. 
228: V6], J. PP. 


137 14. T. 402; 48 T. 1a RR. 681; 71 
Sol. Jo. 695. 


d. Annotation :—Expld. Re Clark, Clark 
v. Clark, [1926] Ch. 838, 
Annotation : —Refd. 
Richardson, [1927] P. 228. 


2124a. Must be recoverable within jurisdiction.] - 
RICHARDSON tv, RICHARDSON, No. 2O084a, ante, 


Richardson «v. 


1W.W. 2. 949; 35 Man LR. 172.-- 
CAN. 


PART V. SECT. 1, SUB-SECT. 3.—J. 


r (p. 634) i, -- The rule, 
whereby the remuneration of the 
holders of publie offees is exempt from 
arrestinent,. applies to the wages of an 
ordinary workman in the eniplovment 
of a Govt. Department MULVENNA 
« THE ADMIRALTY, [1926] Ss. CL &12,.— 
SCOT. 





f (p. 634) 1. - —— Army surgeon.}— 
The pay of an assistant-surgeon, 
attached to a British regiment serving 
in India, is not hable to attachment in 
execution of a deeree of a civil et.— 
Beowne tv. Prarce (1985), 1. LL. 
48 All. 73 - IND. 


PART V. SECT. 1, SUB-SECT. 4. 
s. Iversd., 17 Alta. L. ht. 109. 


d (p. 637) 1 -—-- - —.}—-In an 
afidavit in support of a garnishee 
BUM ODs, deponent must bwear 


Positively to the indebtedness & the 
amount thereof, & if his aftirmation 
as to the amount is upon information 
& belief only his previous positivencss 
as to the indebtedness w thereby 
quahtied ; & as to a judgment debt the 
affidavit must show not only the exist- 
ing indebtedness, but albo the amount 
for which Judgment was rccovered.— 
FrRosr v. Rochon & VERHELST, [1924] 
3 .W,. W. KR. 422.—CAN. 

d (p. 637) ti, ——— ——.]— An 
aflidavit in support of a garnishee 
summons with respect to a judgment 
debt. need not state the onginal 
amount of the judgment, but only the 
amount still due thereon.—PontTivs rv. 
SMITH & CONNATQHYTY, [1925] 3 
D.L. R. 5133 [1925] 2 W. W. RR. 293; 
19 Sask. L. It. $97.—CAN. 

d (p. 637) fii. -}—An 
afiidavit for a garnishee order is not 
sufficient, unless it states that it is 
founded upon information & belief, 








[1926] { or that deponent has knowledge of the 


2169. Add. 


2170a. 


facts. — 
Burnickh, [Pov 


— The fact that the athdavit 15 support 
of a garnishee summons Was rWworn 
before the acthon was berun, although 
on the same day on which the state 
ment of claim wae issued, 16 ground far 
setting the gurnishee sunmious aside — 
McParLanp 


Annotations :— Refd. 
Liability Assce. 
[1927] A. C. 
[1927] P 228. 
2170. Add. Annotations :—¥olld. Employers’ Lia- 
bility Assce. Corpn. v Sedgwick, Collins, 
[1927 J]A.C.95. Refd. Richardson v. Richard 
son, [19237] P. 228 


Employers 
sorph. vt. Sedgwick, Collins, 
9535 Richardson v. Richardson. 








——Pltfs. had brought an 
action & had signed a judgment against a 
Russian co. in detault of appearance. Service 
of the writ had been effected by leaving a 
true copy of the writ of summons with one 
(., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (ec. 69), s. 271. The 
co. had been hquidated in Russia but this 


| 
| 


wdnnotations ~— Refd. 


2188. .tdd. 


2210a. - - - 


ufnnotations :-— Dbtd. Beavan vw. 


Vol, XXI,—Execution. Cases 21692454. 


[1927] A.C. 953: sub nom. SENGWICK, COLLINS 


& Co... Lrp. ¢v Rossia INSURANCE Co) OF 
PETROGRAD, 186 1]. lh. 72. WY. L 


The Jupiter (No. 3) (1927), 137 L. T. 
Sabatier ¢«. Trading Co., [1927] 1 Ch. 495. 


Annotation: ele, 
Richardson, [1927] P. 22 


333 5 
Richardson =v. 


Not necessary to make judgment 
debtor a party.| —LEVENE v. Matron (1907), 
ol Sol. Jo. 532. 


2350. After the word ‘ Held’ add “ (Erie, J., 


diss.) ’’ 


Annotations :—For the annotations in the 
original volume substitute as follows :— 


Oxford (1856), 6 De G. M. 
& G@ 507. 1 prefer the opinion of Hrur, J.,10 that of the 
other three Judges (TURNER, L.J.). N.F. Kinderley v. 


liquidation took no account of debts due to ne ee Cocina: Le e, lusting 1850) 
; Vrrerlic Fe as s re 4K. & J. 6383. ‘ 10Olls vw. Rosewarn 5S 

the co. by English debtors or by the co. to 6C B.N.S. 480. NLF. Benhame Keane (1861), 1 John. 
English ereditors. & an order had since been ec Re 88>. »Dbtd. Pickering t. Seo ee) 
made to wind up the co. m Kngland. The aw RSC. PD. 2555) Robinson v. Nesbit i$), Ta WR. s 
5 en | soles ae de C.P. 284.) The opinion of the majority of the et. in that 

es decided not to attack ease is no longer Jaw (Bovini, C.d.). N.B. Gill o. Con- 
the judgment. . had endeavoured without tinental Union Gas Co, (1872), Li, 1.7 Exeh, 332. Dbtd. 
success 10 have ee name remov ed from the Punchard ». Tombhins (1582), 31 W. R. 286.) The case of 


register: - Held: the judgment creditors 
were entitled to a varnishee order attaching 
money due to the Russian co. from a debtor 


Watts v. Porter as itself unsound Jaw, but Irur, J.’s 
construction of Judgments Act, 1838 (ec. 110), is now held 
fe, a the law (Cmtry, J.) FE. Re General Horticultural 
ae GP Whitehoune (1886), 32VOb.D. 512; Ne Leavesics, 


; : eM, cd ; ‘ oa eee 13 1; Vacuum Ov Co. las, [Lond PK. Be 
of that “ee In this country oo SEDGW Ch G98, Refd. “Hairseh v. : maton (1 $56), we h. 757; Croft 
COLLINS & Co, 7. RossrA INSURANCE Co. OF v. Lumley (1855), 6 L. Cas. 672; Baher v. "VT ynto 
PETROGRAD, [1926] 1K. Bo 13 95 LL. 0. KB. (1s60), 216. & i. 807. ' Menta. Whistler v. Forster (1563), 
Ge lds Ue SOs ALD Tae OUR On Ask. eee ee 
affd. sub nom. EMPLOYERS’ LiaABILiry As- | 2454. fdd. cdnnolation : Refd. Ideal) Films. e¢. 


SURANCE CORPN. UY. SEDGWICK, COLLINS & CO., 


CIUH 1. 
Ik 368.— CAN. 
Time for sucaring.) 


TouRTOOM ATL Tre 
of 3 WoW, 
h (p. 637) 1. —— 


2 D. lL. h. 433.- 


2448 i. 


SLYMOUR, [1925] 4 


D. L. 944: (192513 WW. 10. 666 : 
revag., [1923 Ya Don. 3 O54 11025) “ante a 
W. W. Ro 256. CAN. oe a ss 


prevent 








PART V. SECT. 3, SUB-SECT. 2. 


2393 i. Right of assiqnor to fund.j— 
Re DAVIDBON & SaiTH, dic p. LONDON 
GUARANTEE & ACCIDENT Co., [1920] 
CAN. 


PART V. SECT. 5. SUB-SECT. 1. 


Not erecution brut equealable 
reluf.jJ—Vquituble cxaceution ts & menns 
of freeing exigible assets from imipedi- 
Way 
reaching them when such mopediments 
them from 


Richards, [1927] 1K. Bo 374. 


D. be made, unless there existKh  pomeo 
bpeecral difheulty or legal impedunent 
to obtaining excention in the ordinary 
course by garnishment of the debt 
due to the execution debtor.— Noval 
Trosr Co. vw KarrisawishRk, [1921] 3 
Dod. R. 596; 2 W. WwW. RR. 760.—CAN, 

2453 vit. -} —Before a receiver 
by way of equitable execution ean 
be appointed, there must bo ai segal 
right an the creditor to be paid out ot 
the a Netra appel, which he cannot 
reach unless aided by the ct.s but 
the ereditor cannot by this process 


~~ on 


of execution & 


beug taken oon 


PART V. SECT. 1, SUB-SECT. 5.-— B. the ordinary course ;— it wilh mot be reach af ay ie of asset a cxugible 
i. —Service of rarninhee  @Warded unless it a4 reasonably clear | Wnder Tegal execution. ATON ob. 
Sain cal Acie the ph nervedl that benefit will be derived from the  Bikanr (1924), 55 O. 1. 1. 316.— CAN, 
not huving been a true) copy.—- 8ppointment of a receiver — SIRANG ap. Whether granted as of right.j-- 
LIVERGAN v. CAPITAL J OBRERA, LAp., r, BAL, [123] 3 I). Ll. it. 114] ; og It is erroneous to assume that because 
[19285] 3 W. Woh 719 — CAN. O.1, H. 208. CAN. peel of wu gudgment debtor is not 
iable to the ordinary processes of 
PART V. SECT. 1, SUB-SECT. 6.— PART V. SECT. 5, SUB-SECT. 2. execution, the judgment creditor must 
. (b). an. Effect of County Courts Act be Heri seen ey ae aaa sci 
sf. Debt not lable to be garnisherd-- 1S. M1913, 8,57.) - Underthe above — Gitain yealmation of the property 
Indian Act, ROS. C. 1906, 6899, 102) seet. county et. judges in Manitoba oo yariigewsHON 0. STREDICKE (1924) 
—ARMSITRONG GROWLRS' ASSOUN, t. have no jurisdiclion to make an order 3 7), E1085: 2 W. W. kh. 1099.— 
HARRIS, [1924] 1 TD. L. R. 104353 1 for the appomtment of a receiver ff CAN, : ° 
W.W. RR. 729, 33 B.C. RR. 285.— CAN. the order is, in effect, an mjunetion 
sj. Error wm ARMSTRONG = against Ea rest raining him Per PART V. SECT. 5, SUB-SECT. ay 
GROW ERS’ ASSUCN. 0, HARRIS, 1924 rece ving 16 Mone Ys OTe rererirec " a 
1 1). 1. R. 10435 7 We. W. ik 29 ; 10.-—~MCHARLANE t. FRANKLIN, [1924] el Bren Sait MCE to 
33 B.C. R. 285.—-CAN. 3D. L. Tt. 6055 2 W. W. It. 1036; another person’s life estate does not 


sk. Who may apply.j}—A “person 34 Man. L. 


R. 293.—CAN. 


constitute a sufficient present luterest 


claiming to be interested in the money 
attached,’? within Attachment o 
Debts Act, Rh. 8. 8. 1920 (c. 59), 8. 7, 
18 some person, other than pltf., deft. 
or warnishee, who cluims some interest 
in the money attached by the garnishee 
Se caer ONTIUB Uv. SMITH & CON- 
11925) 3 DD L. R. 513; 

(1925) 2 Q W. W. RK. 2933; 19 Sask. L. Kh. 
sh. -} - Boyyp& Elan rr. KRY 
(13. C.), (1926) 2 2 W. W. It. §$16.—CAN. 


PART V. SECT. 2, SUB-SECT. 5.— A. 


2289 {. Fund in court—Paid under 
garnishce proceedings.}—PRaT v. HITCH- 
COCK, rer ie v. ae [1925] 3 


PART V. SECT. 5, SUB-SECT. 3.— 
A. (a). 


2453 V. J-A pltf, who holds 
a judgment on which he 1s entitled 
to issue a writ) of execution against 
goods only, & who secks the appoint- 
ment of a receiver to take possession 
of the goods, must show (inter alla) 
that he is entitled to have the goods 
seized, but that it is inipossible owing 
to rome impediment in law of deft.’s 
interest.—LANGSTAFF vw. SQUIRREL, 
(1924) 2 Dp. I. R. 930; 1 W.W. RR. 
1265; 18 Sask. L. ht. 250.—CAN. 


2453 vi. -}— The appointment 
of a receiver by way of cquitable 
exccution will not as a general rule 
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in land to justify the appointment of 
a@ receiver with a view to realination.— 
MATIHEWSON UV. STREDICKE, [1024] 3 
D. Le. R. 1085; 2 W. W. RR. 1099. 
ee 


-——.J— BARNES ft. SHARPE, 
liged) 2 I). L. I. J1i9; 2W.W it. 
462.--CAN. 

PART VI. 
alk -- - -——~-.}]—Order made for 


eva mination, where it was ditclosed 
regs judgment debtor had purchased 
9Gf an bis wife’«s name certain land 
a had paid out money on account of 
rice & for interest & 
ONDE LADILA’ as 


the purchase 
taxerx.— BEAU 
ING Co. v. GARRETT, (1025] 3 D. L. 
957 , 57 QO. L. It. 256.—CAN. 


Cases 2502—2526. 


2502. Add. Annolation:---Refd. Ideal 
Richards, [1927] 1 K. GB. 374. 





aii. --— Mother-in-law of judgment 
debtor. j—Order made for examination, 
where it was disclosed that judgment 
debtor had made payments to his 
nothcr-in-law of sums which it wae 
alleged she had lent him.—BEKAU 
MOND: LADIEA’ TAILORING Co. v. 
ae ry, {1925} 3 D. LL. R. 957; 57 

.L. Rt. 256.— CAN, 

ere 2 i. Nature of cramination,)- - 
The questions should bo lsaited to the 
scope of the order for exanunation.— 
FLANAGAN ©. JGNGLAND, (1926) 3 
D.L. &. 360; [1L926) 2 W.W. R. 428 ; 





-~ 


Films v. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 
2526. Add. Annotation :—-Refd. Guatemala (Re- 


publica de) v. Nunez (1926), 95 L. J. K. B. 


955. 


20 Sask. L. RR. 579. —CAN. 


2552 fi. — -- Judgment on contract 
readjuatling earlier —contracta.}-—- On 
en eon for discovery in aid of 

execution on a judgment recovered 
on w contract, debtur may be required 
> answer questions relutingg to his 
property & his deallngs with it prior 
to the date of tho contract sued on, 
where it is shown, cven by evideuce 
adduced on an application to a judge 
to compel debtor to answer the 
quustions, that the contract had 
replaced earler contructs between the 
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ee na re ee reer rete ee SIE tPA OR SECTS GA 


sume parties & was merely a readjust- 
ment of a Hability incurred prior a 
its date. Peirce ties eri Co. 


WALTER, [1926] 1 D. "86: (1926] 
UW. We 165 22 Pe Oot aaa robes 


st. Jicfusal ta uttend.}— K. B. 
Rules (Sask.), Ord. 33, contains no 
provision for compelling the attend- 
ance of a person ordered to attend for 
exumiuation other than that contained 
in rr, 480.—SA8SKATOON HARDWARE 
Co. v. McManus, [1924] 3 D. L. Rh. 
344; 2 W. W. R. 809.—CAN. 


Vol. XXII.— Cases 2—125. 


EVIDENCE. 


Part |—General Principles. 





2. Add. Annotation :—Generally, Mentd. Lake 
v. Simmons (1926), 95 L. J. K. B. 586. 

4 Add. Annotation :—Mentd. The Sheaf Brook, 
(1926] P. 61. 

80. Add. Annotation :—Mentd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 

31a. Interview—Dictaphone record.|—The dicta- 
phone record of an interview may be ac alae 
in evidence.—BUXTON v. CUMMING (1927), 7 
Sol. Jo. 232. 

55a. -j--At the close of pltf.s case, deft. 


applied for a nonsuit, on the ground that 

there was no evidence given of such negligence 

as to render deft. liable. The judge refused 
to stop the case, but reserved Icave to move 
for a nonsuit. The jury having found for 
pitf.:--Held : (1) when at the close of pltf.’s 

case there was no evidence upon which the 

jury could reasonably & properly tind a 

verdict, the judge ought to have directed a 

nonsuit ; (2 yin every case before evidence is 

left to the j jury there is a preliminary question 
for the judge, not whether there is literally 
any evidence, but whether there is any 
evidence upon which a jury can properly 
proceed to find a verdict for the party pro- 
ducing it, upon whom the onus of proof is 

imposed. —- GBLIN ve McMuULLEN (1869), 

L. R22 P.C. 38173 5 Moo. B.C. CL NLS. 484 5 

38 L. J. PLO. 253 ; “21 L. T. 214; 17 W. Rh. 

14455; 16 BE, RR. 578, P. C. 

Annotations :—Cenerally, Mentd. Fe United Service Co., 
recta 8 Claim (871), 6 Ch. App. 212: Leese v. Martin 
(1873), L. R17 Kg. ; Lagunas Nitrate Co, v. Lagunas 
Sy ndicate, 11899) 2 Ch. 392; Re National Bank of Wales, 
[1899] 2 Che 629; Bullen v. Swan Electric Engraving Co. 
(1906), 22 T. L. RB. 275; Banbury v. Bank of Montreal, 
{1917] 1 K. B. 409. 

55b. .|—Where pltf. has closed his evidence, & 

the judge who tries the case is of opinion that 
there is no case to go to the jury, he ought 
to direct accordingly.—-DANIEL | v. aera 
POLITAN Ry. Co, (1871), L. R. 5 IL. Ta 453 
40 L. J. ©. P. 121; 24 L. TT. 815; 35 5. 2. 
708; 20 W. R. 37, H. L. 
Annotations :—Relfd. Williams v. (. 





W. Ry. rien ie 





9 KExceb. 157. Mentd. The Secret (1872), 26 I fet 
The Maid of the Mist (1873), 21 W. R. 310; “Simson v. 
London Gencral Omnibus Co, ee 21 W. R. 595; 
Wright v. Mid. Ry. (1873), 42 L. 3. Ex. 89; Cohen v. 
Met. Ry. ere Pu T. L. R. 116; Doautee o N. KE. Ry., 
{1892]1Q.B 

55e. wt 





an action for persona] injuries the “cae 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 
having heard the whole case, disayreed : 


Held: the judge was entitled to enter judg- 
ment for deft.- Perers ¢«. Perry & Co. 
(18014), 10 TL la BR. 366. 


Annotation :—Consd. Sheato v. Sluters, [1911] ? K. B. 429. 


56d. - ———.|—NiUeARS v. MeNDELOFE (LOL1), 
30 Tn. R. 38te. 
55e. - -~—.|—In an action tried with a jury 


the judge was asked at. the conclusion of pit f.’s 
case to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
weainst defts. The judge refused to do so. 
Witnesses were then ealled for the defence. 
The jury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above ground & also upon 
the ground that upon all the evidence in the 
‘ase the jury could not) reasonably have 
found a verdict for pitf. The yodge having 
refused to enter judgment for detts, 1 -éleld: 
(1) a judge at the trial had power to enter 
judgment for deft. if upon the case as a whole 
the evidence of pltf. was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for 
the jury, is entitled at the conclusion of the 
Whole case to reconsider his ruling & to enter 
judgment for deft., if he is then of opinion 
that plitf.’s evidence fails to disclose any cause 
of action against deft. SnKGATIO vt. SLATERS, 
LTp., (194) 2K. B. 4205 $8. J. NB. O76 5 
110 LT. 600; 80 T. 1. RB. 890, C. A. 


alinotatrons :-—.ts to (1) Consd. Winterbotham, Gurney ov. 
Sibthorp & Cox, BN, fh... 625°) Refd. Kverctt o. 
Griffiths, (1921) 1 AL OG. 63k. Is fo (2) Refd. Cooke vr. 
Wilson (1915), 85 ‘ J. K. BO SSS. Clenerally, Retd. 
Gascoigne v, Cwcalicie (1917), 87 L. J. K. BB OS88. 
59a. — -—-—.| -GLIBLIN o. MOMULLEN, No. Soa, 
ante, 


Add. Annotation :--Mentd. Akt. Reidur v. 
Arcos (1926), 42 T. lL. It. 737. 

Add. Annotation :—Folld. Isaacs v. 
[1925] 2 K. B. 391. 


Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
05 L. J. P. 145. 


Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 99 
L q 


70. 


101. Cook, 


116. 


117. 


118. Add. Annotation :— Mentd. Hale v. Coombes, 


(1925), 42 R. P. C. 328. 
Add. Annotation :-—Mentd. Crediton Gas Co. 
v. Crediton U. D.C. (1927), 91 J. P. Jo. 96S. 


125. 


PART I. SECT. 1. 

1 {. Ciwetl & criminal trials dis- 
tinguished.}—Where the question to 
be determined in a civil action ts 
whether or not a criminal offence has 
been committed, but this question 
does not arive direct! y upon the 
pleadings, the ct., in deciding whether 


or not an offence bus been committed, 
should apply the ordinary civil rulo 
as to the sufficioncy of proof, & not 
the rule which prevailx in a ct. of 
criminal jurisdiction that the ct. must 
be satisfied beyond reasonable doubt 
eee the crime alleged has been com- 
11926) 8) VoL He 973 ”11926], Argu ‘ 

3 7 us 
y. R. 271.—AUS. 


BPmin 


PART I. SECT. 3, SUB-SECT. 1. 

& iv. -|—-CONBSOLIDATED WAFER 
Co., LTv. v. INTERNATIONAL CONE CO., 
Lrp., {1926)4 Do. R. 74; 590. L. RR. 
205. —CAN, 


PART I. SECT. 6, SUB-SECT. 1.--A 


118 xxv. Payment. |— BROND- 
SHON 0. NORTHORAVES (Sask.), [1925] 
3 W. W. RR. 456.—CAN. 








Cases 155 -725. ENGLISH AND EMPIRE 
155. Add. Annotation :—Mentd. Sharpe v. South- 


167. 


312. 


370. 
374. 
397. 
417. 
418. 


419. 


Add. 


ern Ry., {1925] 2 K. B. 311. 


Add. Annotations :—-Mentd. Re Annesley, 


Digest SUPPLEMENT. 


Davidson v. Annesley, [1926] Ch. 692 ; Buerger 
LON York Life Assce. (1927), 96 L. J. K. B. 
930. 


Part Il.—Admissibility of Evidence. 


Kor ‘* Letters from agent—Forming part of 
contract ’? substitute ** Letters from 
agent—-Forming part of contract.”’ 
In the cross-reference following this case, for 
After contract complete ’”? substitute 
ss___. --- - After contract complete.”’ 
Add. Annotation :—Refd. Short v. 
Corpn. (1925), 42 T. lL. RR. 107. 


Add. Annotalhion : Mentd. Baines +. National 
Provincial Bank (1927), G96 [. J. K. 2B. 807. | 
Add. Annotation :— As to (1) Refd. Koskas tv. 
Standard Marine Insce. (1926), 42 T. LR. 
GU. 

Add. Citation :—132 1... T. 229. 
alamotation : Mentd. fe 
Potn. (1927), 43 TS I. BR. 659. 
Add. Annotations :— Mentd. Holland wv. Tol- 
land, [1925] P. 1013; Warren v. Warren, 
(1925] P. 107; Mart. o. Mart, [1926] P. 24; 
Sclhby vo. Athins (1926). 135 1. T. 45; S. v 
S ADP. (1927), 41 TR. LR. 58. 





Poole 


Claytom's 


535a. Admissions ‘* without prejudice.’’|—- At the 


537. 


tmalolanaction, pitts. proposed to put im evi- 
dence the examination, taken on commission, 
of a representative of pltfs. as to admissions 
alleged to have been made by a representative 
of defts. Detts. contended that the alleged 
adaaissions had been made at interviews 
Which, although they had not been expressed 
to be “ without prejudice,” were such that 
they would be regarded as having been 
taade “without prejudice.’ & that the 
examination was inadmissible: Field: the 
examination was inadmissible, Scorr PAPER 
Co. ev. DRAYTON Parner Works, Trp. (1927), 
44h. PLC. als on appeal, aR. PLC. 629, 
CS, A. 


Add. Annotation : Consd. Falcon v. Famous 


624a. Agent of predecessor in title—Licensee of 


copyright. |—(1) By an agreement in writing 
dated June 30, 1898, one G., the author & 
sole proprietor of the right to perform a 
certain play. granted to pltf. the sole & 
exclusive right} to perform, or have _ per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first performed 
in Great Britain on a certain date & at a 
certain place: -Held: a capy of the letter 
of Sept. 22, 1898, the original having been 
lost, was admissible as evidence in a copy- 
right action between plitf. & third parties, 
who claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 
prove that the first performance of the play 
took place in this country as stated in the 
letter since (a) being written by G.’s agent, 
it constituted an admission by G., a person 
who, although not named on the record, had 
n substantial interest in the result : & (b) it 
constituted an admission by defts.’ prede- 
cessors in title. 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
pubhe register. Jf such an entry 1s incor- 
rect, the party producing a certiied copy 
of ib may be precluded from relying on it as 
prima facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. -FAaLcon v. FAMOUS 
PLAYERS FiLM Co., Lrp. [1926] 1K. B. 3893; 
95 1. J. WK. B.1483 134 L. T2463 42 Th. RR. 
Q1; affd., (1926) 2 WK. OB. 4743 961. JK. B. 
$s; 1805 |]. T. 650; 42 T. Ll. R. 666: 70 Sol. 
Jo. 756, C. A. 


Players Film Co. (1925), 42 T. LL. RR. vt. 

544. Add. Annotation : —Consd. Falcon v. Famous 
Players Film Co. (1025), 42 T. TR. Ol. 

580a. Admission by author—As to copyright. |]— 
FALCON v. FAMOUS PLAYERS FILM Co., Lp., 


No. 624a, post. 
595. Add. Annotation: 
{[1925) 2. 107. 


PART 1. SECT. 7, SUB-SECT. 1. 
266 i. -]) Where there war no 
unfairness to accused in admitting as 
evidence ouly a portion of a statement : 
~ fledlds: the Judge wae not bound to 
admit the whole statement. KR. . 
{1923} SS. ALS. RR. 847.— 
AUS. 


PART Il. SECT. 1. 

em. I?y conacnt Eridence atherwaise 
inadmissible.| —Evidence not other- 
wise admissible, or which would have 
been hablo to rejeetion if any objection 
were taken to it, nay be perfeotly 
good) evidence if admitted by the 
consent of the parties.-— RADHA KISHAN 
e KenaR Navi (i024), 1. La. Re iG All 
815. —IND. 


PART Ii. SECT. 3, SUB-SECT. 2.—A,. 
oi, -——- Telephone conrersaiion-— 


Refd. Warren v. Warren, | 


wlnuatation 





930. 


Proof of authonty of agent.};—Held: a 
telephone conversation wae admissible, 
Where evidence existed from which 
wt could be inferred that the telephone 
conversation took place with a person 
authorised to engage in such a con- 
versation.—He Dreyrus (Lovis) & 
SouTH AUSTRALIAN MILLING & ‘TRAD- 
ING Co., 1923) 3s. A. Ss. R. 75.— AUS. 


PART Il. SECT. 3, SUB-SECT. 2.— 
D. (b). 


an. Report by agent to principal j-- 
Tfiald: atelegram & a lettor dispatched 
shortly after a sale of goads by the 
roller’s agent to his employers record- 
ing his version of the transaction may 
competently be referred to for the 
purpose of testing his credibility.— 
GIB8ON vt. NATIONAL CASH REGISTER 
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—(Wenerally, Mentd. Messager 
vasting C'o., (1927) 2K. B. ois. 


| 669. Add. Annotation :— Generally, Mentd. Rye ev. 
Purcell, [1926] 1 K. B. 446. 


725. Add. Annotation 


British Broad- 


Generally, Mentd. Buerger 


vr. New York Life Assce. (1927), 06 L. J. KN. B. 


Co., [1925] 8. C. 500.—SCOT. 


PART II. SECT. 5, SUB-SECT. 1. 


684 i. As corroborative eridence,\— 
Statements made by deceased after the 
execution of her will are admissible 
to corroborate a witness who has 
deposed to the execution with all the 
yresclibed formalities —HOWITH — wv. 
MCFARLANE, (1025; 2 D. L. kk. 395; 
56 0. L. R. 375.—CAN. 

sp. Alust be stutement of fact.}— 
Evidence of a statement made by 
deceased, who died as the result of a 
blow struck by accused, that he hoped 
accused would not get into any trouble 
with the police over it as it was not 
his fault :—Held: inadmissible, as the 
words only amounted to an expression 
of hope & af as ue ie ”, SCHWARZ, 
(1923) 8. A.S. RR. 347.— AUS. 


Vol. XXTI.—-Evidence. Cases 745 --1894. 


745. Add. Annotation : —Folld. Republica de Gua- 1004. Add. Annotation :—Retd. Stoney v. Hast- 
temala v. Nunez (1926), 135 L. TT. 136. bourne BR. C. & Devonshire (1926), 95 
7175. Add. Annotation : —Refd. Republica de Gua- 1. J. Ch. 312. 
temala v. Nunez (1926), 185 L. T. 436. 1024. Add. Annotations :—Consd. Stoney v. East- 
e . “ , * s + =e? 4 | 
871. Add. Annotation: -Refd. Jones rv. Cory ee oo ee eee Doe i _ at 
(1926), 20 B. W. GC. C. 351. (1935), 89 J.P. 118. : eter 
968. Add. Anmotation :— Generally, Reid. R. 1026. Add. Annotation :— Refd. Stoney v. ast- 
OY eae Le p. Wilkinson (1926), 90 J.P. bourne R. C. & Devonshire (1926), 95 Li. J. 
: K. BL O12. 
969. Add. Annotation :— Refd. R. v. Copestake. | 1086. .ldd. Annotation + Mentd. Jebara rv. Otto- 
kz p. Wilkinson (1926), 90 J. P. 1Mt. man Bank, [1927]2 K.B. 2564. 


Part Ill. 


1209. Add. Annotation : 


shire Mines Drainage Comms. ¢. 


Mentd. South Statford- 
dwell) (1927), | 


9) J. 2. a3. 
1260. Add. Annotation: Mentd. € * wer, Tivaine 
e Board of Trade, [1927] & WK. 1B. 269. 





1264a. -~--—.1— It is the eee practice of 
the ct. to take judicial notice of the status 
of any foreign Govt... & tor that purpose, 
in any case of uncertainty, to seek information 
from a Secretary of State, & the information 
so received is conclusive. —-DuFEK DEVELOP- 
MENT Oo. ve KIELANTAN GOVERNMEN NYT, [1921] 
A.C, 797; 93 L. J. Ch. 348 5.131 L.'T. 676 ; 
40 TT. L. R. 566 3 68 Sol. Jo. 559, HL. L. 

alunotation Reid. Musmann ¢. Iungelhe (1927), 96 1. 0. 


KK. BL. SZ). 





1267. .ldd. uAnnotutions: is do (1) Consd. The 
Jupiter (No. 3) (1927), Lad ta. PL oss. 


Crene uy see Musmann ev. Mngethe (1927), 


13 se L.. . OS5, 
i588. wldd. a : Refd. The Favgernes, 
(1927) PL B41. 
1270. .fdd. Annotation: Consd. Mustmann =v. 
Engelke (1927), 96 fa J. KK. OB. 82d. 


1273. Add. Annotation: —Mentd. The 
(No. 2), $1925] P. 69. 

1301. Add. Annotation :—Refd. Brown v. 
(1921), 94 L. J. WK. OB. 48. 


1338. Add. Citations :—{1925] 1 K. B. 399; 


Jupiter 
Leech 


Ot 


—Modes of Proof and Weight of Evidence. 


L. J. WK. B. 4973 132 LT. 26735 17 B. W. 
Cae, 221. 
Add. Annotations :— Refd. Welsh Navigation 


Steam Coal Co. vr. Mvans, [1927] A. CL 8384. 
Mentd. Young v. Londonderry Collieries 
(lgz4), 17 BAW. Cc. C. 2163) Kennedy v. 
Ilorden Colheries, Bamford uv. Charlaw & 
Sacriston Colheries, Bevan v. Joicey, [1925] 
21k. KB. 138. 


1402. -idd. Expld. Gal Chand Mar- 


Annotation -: 


war 0. ae Ramrup Gir (1925), 42 
T. 1. Re. 159. 
1421a. - -  -.} (1) Hea person has not been 


heard of for a term of not less than seven 
vears, there is a presumption of kew that he 
is dead. 2) The onus of proving the death 
of the person at any particular date must rest 
with the ot to whose title that tact is 
essential, -LAL CHAND MARWARI v. MAUANT 
Ramrurp Gir (1925), 42 T. Le. aR. 150, Ve. 


1445a. On party to whose title fact essential.] 
LAL CHAND MARWARL vu. Manantr RAMRUP 
Gir, No. li2la, ante. 

1505. Add. Annotation: -Refd. Re 

Griffiths v. Deloitte, [1926] Ch. 56. 

Add. Annotation: -Apld. Re Davis's Trade 

Marks, Davis ov. Sussex Rubber Co., [1927] 

2Ch. 315. 


Deloitte, 


1586. 


Part IV._-Documentary Evidence. 


1708. Add. Annolation:—Mentd. Wing Lee v. 
lew, [1925] A. C. 819. 


PART Iil. SECT. 5, SUB-SECT. 7. G. 


PART II. SECT. 5, SUB-SECT. 2.— qi. SPH. 
E. (b). 33 WoL. RR. 21; 


752 ii. -In so far as words 
nsed by deceased were statements of 
facts: -Zeld: they were tadiniseible, 
as there was nothing to show that 
deceased hnew them to be contrary to 
his peculuary or proprietary interests 
when he made them: & In 86 fur as 
they related to oprmon on what was 
in accused’s mind they were not 
admissible, as they were int statements 
of fact.—R. wv. Scuwarz, (1923) 
Ss. A. S. R. 347.—AUS. 


— .]j 


Sask. L. Kt. 412.—CAN. 

q ii. Mome-brou—A nlorsicating liquor.) 

The ct. will not take judicial notice 
the fact that home-biew is an 

MARSITALL, 


of 
mtorr ae liquor.—IK. v. 


[I9Z5}) } DOL ER. ae 43 Can. Cri, 
Cus. oe [1921] 3 W. W. R. &60.— 
CAN. 

PART III. sag 6, SUB-SECT. 6.— B. 


1410 ~ = ——, He 
(1925) 1 WW. Iu ta3— GAN. 


§21 


| 1894. Add. Annotation :—Mentd. JBerners _ v. 
Fleming, [1925] Ch. 264. 
1410 xix. - -- -- .J -fte IMs eho 
‘ b : (All u.), 1926 3 1. hh. 140, [1926 
re Meuse (919), AN ths. GAR 
PART Ill. al 6, eer -SECT. 6.— 
C. (a 


1423 ii. - —.]- Under Indian Evi- 
dence Act, 1872, a, 108, when the ct. 
hag to determine the date of the death 
of a person who has not been beard of 
for a period of more than reven years, 
there ij ne presumption that he died 
at (le end of the first seven years, or 
at any particular date.—LAL CHAND 
MARWARIL ¥. RaMRUP GIR (1925), 53 
L. ht. Ind. App. 24.—-IND. 


Cases 1895—32287. 


1895. Add. Annotation :—Mentd. Macaulay v. 
Guaranty Trust Co. of New York (1927), 44 
T. i. KR. 99. 


2048. Add. Annotulion:— Mentd. Lala Indar 
Prasad v. Tala Jagmohan Das (1927), 43 
Td. R. 636. 


2129a. —— -]/—Copies cannot be put in of 
Ietters of which notice to produce ought to 
be given.-—R. v. Morgan, [1925] 1 K. B. 
752; 04L. J. K 3. 672; 1383 L. T. 94; 89 
J.P. 1385; 2&8 Cox, ©. C. 1; 18 Cr. App. Rep. 
180, C.C. A. 

2304. Add. Annotulions :—Mentd. Rodwell v- 
Wade (1924), 246 L. G. R. 174; Keeling v. 
Wirral ht. D. C. (1925), 23 L. G. R. 201. 

2570. Add. Annotations :—Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168; Live 
National Benefit Assce (1927), 71 Sol. Jo. 880. 

2587. Add. Annotation :—Refd. 
Triton Insce. (1924), 41 T. lL. HK. 168. 

2603. Add. Annotation: Refd. Kocechlin — ev. 
Kestenbaum, (1027) 7 KR. B. S589, 

2614. Add. Annotation :-—Mentd. 
Richards, [1926] Ch. 521. 

2639. Add. Annotations :— Refd. R. v. Lincolnshire 
JJ., fw p. Brett, 11926)2 K. 13.192. Mentd. 
Palmer v. Crone, {1927] 1 IK. B. 804. 

2683. Add. Annotation: Mentd. A.-G. v. Hornsey 
B.C. (1926), 43 T. 1. BR. 92. 

2685. Add. Annotation :-—Mentd. A.-G v. Hornsey 
B.C. (1926), 43 bP. L. RR. 02. 

2709. Add. Annotation: Fold. Little +. 
{1O27] PL 224. 

After this case add, * Sce, also, Wusnpanp & 
Wir, No. 270380 ” 

2722. Add. Annotation :-—Consd. Partington v. 
Partington & Atkinson, {1925] P. 34. 

2723. Add. Annotation :—Consd. Partington v. 
Partington & Atkinson, [1925] I. 34. 

2757a. ——- ———.]}—In a suit for restitution of 
conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
furtber proof of its validity was not required. 
-—VERNEY v. VERNEY (1920), 86 T. I. R. 203. 

2971. .fdd. Annotation: Mentd. Gilbey v. Gilbey, 
[1927] P. 107. 

3036. uldd. Annotation :-—Refd. Selby cv. Atkins 
(1926), 1385 L. TN. 45. 

3122a. J—In proceedings in the cts. 
of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &, therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by docu- 





Grey. 


Tattle. 








Nagoremull ». | 
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ments which are appended to it.—Durr 
DEVELOPMENT Co. v. KELANTAN GOVERN- 
MENT, [1923] 1 Ch. 385; 92 L. J. Ch. 278 ; 
129 L. T. 290; 89 T. L. R. 187; 67 Sol. Jo. 
260, C. A. 
Annotation :-—RBeid. Musmann r. Engelke (1927), 96 L. J. 
K.k. 824. 


3122b. ——— ——-.}—-Durr DEVELOPMENT Co. v. 
KELANTAN GOVERNMENT, No. 1264a, ante. 

3125. Add. Annotation :—Consd. Musmann  v. 
Enyelke (1927), 96 L. J. K. B. 824. 

3157. Add. Annotation :-—Consd. Re Stollery, Weir 
v. Treasury Solicitor, (1926] Ch. 284. 

$158. Add. Annotation :—Overd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3159. Add. Annotation :—F¥olld. Re Stollery, Weir 
v. Treasury Solicitor, (1926] Ch. 284. 

3163. ldd. Annotation :—- Folld. Re Stollery, Weir 
uv. Treasury Solicitor, [1926] Ch. 284. 

3164. Add. Annotation :— Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3165a. — Marriage of parents.|—In an action 
brought by pltfs., who claimed to be two of 
the next of kin of an intestate, for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
intestate wan made. In taking those in- 
quirics before the master it became necessary 
to prove the lawful marriage of the parents of 
the intestate before her birth &, as no record 
of the marriage could be found, a summons 
was taken out by pltfs. for the determination 
of the question whether three certificates of 
birth of three of the children, including the 
intestate, of those parents & a certificate of 
death of one of those children were prima 
Jacic or any evidence of the lawful marriage 
of the parents :-—-Held: the certificates were 
adinissible, but not alone sufficient, because 
taken by themselves they did not identify the 
persons therein mentioned. It would be for 
the master at the inquiry to determine 
whether the certificates, taken in = con- 
junction with the other evidence adduced 
before him, were sufficient to establish the 
fact of mariiage between the parents in 
question. Re Wintle, No. 3158, overd.— 
Re STOLLERY, WEIK vt. TREASURY SOLICITOR, 
[1026) Ch. 284; 95 T.. J. Ch. 259; 184 L. T. 
430; 90 5. P. 90; 42°. L. R. 2535; 70 Sol. 
Jo. 385; 24 14. G. R. 173, C. A. 

3177a. —-— Marriage of parents of deceased.|—— 
Re STOLLERY, WEIR v. TREASURY SOLICITOR, 
No. 3105a, ante. 

3179. Add. Annotation :—Distd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

38287. Annotations :—Apprvd. Hendon Paper 
Works Co. v. Sunderland Assmt. Com., 
{1015} 1 K. B. 763. Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., {1917] 1 K. B. 720. 





PART IV. SECT. 5, SUB-SECT. 4.—C. 


1941 i. fi phate orinnals J— Deft. 
Jet land to pitf., & a lease having been 
Written, A. affixed seals & signed their 
names to it. It was then agreed that 
A. shonld make a copy of the lease & 
execute it far Chem in Che bame manner: 
he did eo, & afterwards, in the presence 
of both parties, delivered one aopy to 
pitt & the other to deft. :— Meld: they 
were duphecate originals, & eitber of 
thei was primary ev idence.$—LFONARD 
v. YOUNG (1858), 4 All. 111.—CAN. 


PART iv. SECT. 9, SUB-SECT. 3.—A. 
st. Of power of atorney—Provf 


of contents of original only.}}—-Wherie an 
office copy of a power of attorney, 
pulpyurting to have been executed, 
was put m= evidence :—licid: Con- 
veyanvang & Law of VDroperty Act, 
188i, s. 48 (4), merely obviates the 
necessity for production of an original 
instrument by enacting that an offlce 
copy of an tnstrument deposited as 
therery provided sball, without turther 
proof, bo sufticient evidence of its 
contents, but the sect does not make 
euch copy evidence either of the truth 
of the contents or of the identity of the 
person by whom the onginal was made. 
in v. MULLAN, (1925] N. 1.— 
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PART IV. SECT. 9, SUB-SECT. 5.— A. 


ise Ztevad. on other grounds, 18 A. R. 
es 


PART IV. SECT. 12, SUB-SECT. 10.— 
A. (a). 


sw. Certificate of professor of 
anatomy.}—A_ certificate from the 
protect of anatomy at the Grant 

edical Colleze, Bombay, ar to certain 
bones aubmitted to him forexamination, 
is not per se admissible in evidence, 
but murat be proved by calling the 
professor as a witness.— R. -©. AHILYaA 
(1922), I. L. R. 47 Bom. 74.—IND. 


Expld. & Distd. Gateshead Union Assmt. 
Soar v. Redheugh Colliery, [1925] A. C. 
3288. Add. Citation :—1 B. R. A. 210. 
Add. Annotations :—Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, {1925] A. C. 
309. Refd. Davisv. Pontypridd Union Assmt. 
Com., Rhondda Overseers & Rhondda VU. C. 
(1918), 85 L. J. K. B. ae 
3289. Add. Citation :—2 KB. Qh. 


Add. Annotation :—Expld. y} Distd. Gates- 

head Union Assmt. Com. v. Redheugh 

Colliery, [1925] A. C. 309. 

Add. Annotation :—Consd. 

Avgherino, [1927] 2 Ch. 83. 

83871. Add. Annotation :—Refd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3376. Add. Annotation :—Mentd. Warren v. War- 
ren, [1925] P. 107. 

3377. Add. Annotation :—-Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3388. Add. Annotation :— Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 21. 

8389. Add. Annotation :—Consd. Pe Stollery, Weit 
v. Treasury Solicitor, [1926] Ch. 284. 

3419a. S. 7??. Monty v. Monty & Turner (1927), 
7] Sol. Jo. 666. 


3422a. ---—.]—As Jersey is in the 
diocese of Winchester, it is unnecessary to 
call a Jersey tawyer to prove a marriage 
celebrated in a church in Jersey.— PRITCHARD 
v. PRITCHARD (1920), 37 T. L. R. 104. 


-J)—. (OTHERWISE 
LB.) v. L. (1919), 36 F. L. R. 148; 64 Sol. Jo. 


25. 


3513a. Stationers’ Hall register—Of first per- 
formances of dramatic productions. |—-FALCON 
v. Famous PLaYERS Fitm Co., Lrp., No. 
624a, ante. 


3543. Add. Annotations :—As to (2) Consd. Falcon 
v. Famous Players Film Co. (1926), 135 L. T. 


, 59%. 


3349. Busby i*; 








ever eee ee ee EY 
a. 


Vol. XXII.—Evidence. 


G50. Apld. J’e Stollery, 
Solicitor, [1926] Ch. 284. 

3547. Add. Annotation :—Refd. Stoney v. East- 
bourne R. D. O., [1927] 1 Ch. 367. 

3572. .idd. Annotation :-—Refd. Busby v. Avghe- 
rino, [1927] 2 Ch. 33. 

3580. Add. Annotation :—Mentd. Bushy v. Av ghe- 
rino, [1927] 2 Ch. 33. 

3584. Add. Annotation :—Refd. Stoncy v. Kast- 
bourne R. C. & Dovonshire (1926), 135 lu. T. 
251. 


' 3589. Add. Annotation :—Mentd. Busby v. Avghe- 
rino, (1927] 2 Ch. 33. 


Cases $3287—-4029. 


Weir v. ‘Treasury 


3686. 1dd. Annotation: a to (2) Consd. Busby 
ve. Avgherino, (1927) 8 Ch. 33 

3784. .idd. Citation: 2 BYR. A 58e. 

| 3790. Add. Annotalion:- Mentd. Juaord Strath- 


cona S.S. Co. Dominion Coal Co., [1926] 


A. ©. 108. ’ 
3850a. — Following letters.| —Letters following 
a letter written “ without prejudice” should 
be treated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 
are open, —INDIA RUBBER, Gurra PreRcuA & 
‘TELEGRAPH WorkKS Co., Lp. vo CHAPMAN 
(1926), 20 BL W. CLO. 184, LA, 
8860. Add. Annotation :—-Mentd. Wing Lee v. 
Lew, [1925] A. C. 819. 
| 3902. Add. Annotation: Refd. Liayzell ve. Thomp- 
bon (1027), 1387 dab. 106. 
3907. Add. Annotation :—-As to (3) Refd. Moser 
v. Ambleside U. D. C. (1925), 89 J. P. 118. 
3911. Add. Annotations :—Consd. Stoncy v. Mast- 
bourne BR. C. & Devonshire (1926), 95 LJ. Ch. 
312. Mentd. Moser v. Ambleside U. D. C. 
(1924), 89 J. P. 118. 
3914. After this case add “ See, also, PUGHWwaAys, 
No. edededebe 
Add. Annolation: Mentd. Capel St. 
Suffolk o. Packard, [1927] B. 289. 
Add. Annotation: Mentd. Capel St. Mary, 
Suffolk vw. Packard, [1927] P. 280. 
8959. Add. Citation :—130 L. T. 445. 


Vv. 


3946. Mary, 


3947. 


Part V.—Witnesses. 


3975a. -+-A judge cannot exclude a child- 
witness from the box on the ground that the 
case is unfit for him or her to be concerned 
in, his power is limited to the usual inquiry 
about the child’s understanding of an oath or 
of the duty of telling the truth.—R. v. 





PART IV. SEOT. 
di. 


PART IV. SECT. 12, SUB-SECT. 19.—G. 

SZ. el pant of titles to land hept 
under Loca tegrstration of Tille 
(Ireland) ad 1891 le 66). Jace above 
register is a public register the 
documents kept in the office for ote. 
tion of titles are Bape flos poceniont — 


horeditary bards, 








tamed by members of a family of 


of domestic events occurrin 
family to which they rendere 
the eventa recorded being such as are 


MoscovitcH (1924), 18 Cr. App. Rep. 37, 

C.C. A. 

4027. Add. Annotalion: 
[1925] 2 K. LB. 391. 


4029. Add. Annotation :--Apld. Isaacs v. Cook, 
[1925] 2 K. B. sv. 


PART IV. SECT. 18, SUB-SECT. 2. 


3958 1. Surveyors report.) eld: 
not admissible to prove the extent of 
the Jands he was employed to survey. - 
Roo Prick BROrHLRS & Co., [1925] 
$D.L. 1.595 3 revsg., [1924] 3D. L. BR. 
X17. CAN. 


—Refd. Isaacs v. Cook, 


13, SUB-SECT. 5. 


-J—A book main- 
containing entrics 
in the 
service, 


Re FITZGERALD, [1925] 1 “——  usuall 
y known to a family bard in é 3 
3 cgnaoctiga with ‘le, culling cited; PART V. SECT. 1, SUB-SECT. 1B, 
PART IV. SECT. 12, SUB-SECT. 21. as ey mar ere anes imenibere 0 the aw competent witness for his client, &, 
8 i. Hew proved.J}—The contents family, whose history was entered When he is not also acting as an 


of a statute of any province within the — there 
King’s dominions may be proved by — 1, 
the production of uw copy purporting 
to be printed underthe authority of 
Rl eee of that province.— 

tTHERN srs Co. v. MCLEAN, 
(192013 D. L ke 93; 580.L. R. 683.— 


L. BR. 


-S 
sae) “7 'N. L. R. 


1.— ANANDI v. NAND LaL (1924), 
46 All. 665.—IND. 


PART IV. SECT. 13, SUB-SECT. 7.— B. 
P. MERRY v. MACHIN 2 W. 
AF. 


advocate, there ds nothing reprehensible 
in das being a witness. While an 
advocate can testify fora puty wWhase 
cause be is conducting, the practice 
in lughly objectionable.- PARKY  ¢. 
Parry, (1926) 3D. L. Rh. 95; 11926) 
W. KR. 185; 20 Sash. I. Kt. 174.— 


236. —§, CAN, “ 


Cases 4053—-5092. 


4053. Add. Annotation :—Mentd. R. v. Central 
Criminal Court JJ., Ba p. L. C. C., [1925] 
2K. B. 43. 

4077. Add. Annolation: -Apprvd. & Apld. Ste 
Paget, dva p. Official Receiver, (1927 | 2 Ch. 85. 

4130. Add. Annotation :—Refd. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 685. 


4286. The first line of the text of the paragraph 
should read ‘‘ Where at law the party 
calls.”" 


4299. .ldd. Annofation : Mentd. Salvesen (or von 
» Austrian Property Administrator, 
W2TP ALCL GOAL. 


4.455. ldd, Annolution: Mentd. 


[W27T) 2 Ch. 3. 
4461a. -—.) The possession of a solr. is, for the 
purpose of ao subpoena duces teewm, the 


possession of the client. JORDAN v. ROBERTS 
(1862), 7 1. TP. Od. 


4472a. ——- Court not entitled to impound. - 


Busby — vt. 
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When witness may be asked.]—A judge is 
entitled to question a witness at any stage 
of his evidence with a view to ascertaining 
whether he recognises the obligations of an 
oath.—R. v. WILSON (1924), 18 Cr. App. Rep. 
108, C. C. A. 

4734. .1dd. Annotation -- Consd. Lala Indar 
Prasad v. Lala Jagmohan Das (1927), 43 
T. J. RH. 536. 

4829. Add. Annotation :-— Mentd. Buerger v. New 
York Life Assce. (1927), 96 1. J. KK. GB. 930. 

4849. fdd. Annotation: Mentd. La  Radio- 
technique v. Weinbaum (1927), 137 L. T. 638. 

4875. Add. Annotation :— Distd. KR. wv. JMarris, 
[1927] 2 K. B. 587. 

4997. Add. Annolation :- - Mentd. Salvesen (or von 
Lorang) vt. Austrian Property Administrator, 
[1927] A.C. Gd. 

5022. Add. Annotation :-—Refd. R. v. Copestake, 
Er p. Wilkinson (1926), 90 J. P. 191. 

5027. Add. Annotation :~ Consd. R. v. Copestake, 


Re TILL, fap. PARSONS (1871), 19 WL RR. 825. 
Annotation :— Refd. 


4586. Adu. 
(1926) P. 180. 


4594a. - 
for the 
allowed, 
evidence 
NECOSSAULy : 


of 

counsel 

that 
that 


attendance 

because 

thought 
Held ¢ 


to be founded. Mtge 
(No. 3), [1926], WL. oN. 2 


PART V. Seer 2, SUB-SECT. 4.— 


- (Q@). 


4060 xx. e] Under Canada 
Temperance Act, 1578, 6. 123, aceused 
ionot bound to eriminate himeelf. 
Ik. vw. HALPIN (1586), 12 O. RR. 830. - 
CAN. 


4060 xxi. - -l- The refusal ‘f to 
Qnewer any question touching the 
euse oin Liquor License Aet, 8. 21d, 
meuns any question which muy be 
lawtully put, which the witness 1s 
Otherwise bound to answer. —- Re ASh- 
Witru (E899), 31 O. RR. 150.— CAN. 


PART V. SECT. 2, SUB-SECT. 4.- C. 


4105 i. Who may take objection Nat 
counsel. | The elauu for rotection 
against lerhninating questions 3s a 
personal one & must be made by the 
party  himeelf & under oath. The 
objection of his counsel will not do — 
too. MCIN ya (1909), 7 I. L. RR. 50. 
—~CAN. 

PART V. See SUB-SECT. 3.— 
e (d). 


sa. Notes made by police officer.) 
Notes made by a police officer for the 
purpoere of making a report to his 
superior officer are confidential, & 
their production cannot be insisted on 
by accused.— HINnsnLuwoon vr. AULD, 
[1926] S.C. (J.) 4. SCOT 


PART V. SECT. 3, SUB-SECT. 5.— A. 


4493 ini. —— Korport witness.J- Held: 
& medical witness could not refuse to 
Rive evidence because his fees bad not 
been paid. he. ot. Huspirny (N. 5.) 
oes) t Db. T. Re 4945 43 Can. Crim. 
Cas. 20s. CAN, 


PART V. SECT. . SUB-SECT. 7.— 
- (0) 1. 

4645 i. General rule—Clear case must 

be made out.)—DeSROCHERS vt. QUEBEO 

LiQUOR COMMISSION & SIMARD (1922), 


- Witness not called.) —Where a charge 
such 
In 
the 
was 
ground om which to proceed, & one upon 
Which an allowance or disallowance ought not 

Lorbp 
70, CL A. 


4729a. Whether obligations of oath understood— 


| 
H 


The Massilia, 


Iva p. Wilkinson (1926), 90 J. P. 191. 
5045. wfdd. Annotation : 


Generally, Mentd. Mellor 


er Beardmore (1927), Fi R. B.C. P75. 


5048. Adi. 


witness was 
advising on 
witness was 
i dangerous 


STRATHCONA 
5092. ted. 


37 Can. Crim. Cas. 17; 23 Q. 1. it. 
iz7— CAN. 

4649 iv. — = .] A witness, Ssum- 
moned by Che High Ct. to give evidence, 
left the jurisdiction without being 
discharged as u witness & without the 
pemnission of the et., in order to avoid 
eiving evidence :—Jicld : puch Con- 
duct amounted to contempt, & the 
High Ct. had inherent jurisdiction to 
punish for that contempt.- EBRAnIM 
MAMOOJLE PAREKH tv. HR. (1926), 
lL. R. 4 Ran. 257.— IND. 


PART V. SECT. 5, SUB-SECT. 2. 


4759 ii. —— Tuo plaintiffs 
tduesses. |—Semble: when there are 
two pltfe. & both are witnesses, deft. 
hax not the right to maint that whale 
one of them is giving lip testimony 
the othershall be excluded. —McIN1T1\ RE 
tr. MCINTYRE, [1925] 2 W. W. ost. 
CAN. 


PART V. SECT. 6, SUB-SECT. 1.— A. 


sb. evidence of foreign wilness—- 
When enterpretcr allowed.J—While it 
is desirable that a fore1ygner should not 
be allowed to give his testimony through 
an interpreter if he really understauds 
knglteh, vet where a Witness persists 
in Stating his ignorance of Iengltwh & 
that he does not understand the 
questions put to him, & there is no 
evidence that he is not speahing the 
truth, he should not be forced to testify 
in Enghesh, especially where the result 
in & mass of unintelligible evidence.— 
PONOMOROFF tt. PONOMOROFF, [1925] 
3W. W. RR. 673.—CAN. 

— --— — In criminal trials.j)— Sce 
CRIMINAL Law, Vol. AIV., p. 264. 


PART V. SECT. 6, SUB-SECT. 2.-——B. 


4830 i. +—- Other defendant & hrs 
welnesscs.} -On the trial of a civil 
action, other than for divorce, against 
more thau one deft., when defts. have 
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Annotation: 
Messers (1927). S49 PT. da Re ots. 


Annotalions :—Mentd. Dotzauer v. 
Dotzauer (1925), 41 T. L. R. 289; Lankester 
v. Lankester & Cooper, [1925] P. 114; Preger 
(otherwise Prager) v. Preger (otherwise Prager) 
(1926), 131 L. I. 670. 

5067. Add. Annotation :—Mentd. Roberts v. Hop- 
woud, [1925] A. C. 578. 


Mentd. Karr, Smith ec. 


pleaded separately, but there is) uae 
substantial difference 1 their intercats, 
the judge may refuse to allow separate 
crose-esanunation of eo-deft.’s  wit- 
Nepbsed ; in ot her cireumstuhces separate 
counsel may be allowed to be heard, 
With the consequential night 10 Cros 
exumine co-deft.. or his) witnesses — 
MILLAR t B.C. Rapip TRANSL Co., 
Libp., (1926) 1 Do L. Ro1T1, (1926) 
IW. W. RR. 5183; 86 B.C. Re 345.—- 
CAN. 


PART V. SECT. 6, SUB-SECT. 4. 


4874 ini. 1~—lt HAYES WILLIAMS 
(1926), 26 s RN. S. WL. S835) 33 
Nos. W. W.N. 101.—AUS 


PART V. SECT. 6, SUB-SECT. 7.—E. 


si. —— .J— Before a witness 15 
allowed to refresh hin memory of a 
statement mado by another by 
reference to a memorandum of 1t made 
at the time, he murt be able to state 
that such statement was truly & 
correctly entered in the memorandun, 
& where a copy of the memoranduD 1s 
bought to be used the withers must be 
able to show that while the ently was 
fresh iu his mind he compared the 
copy with the orginal entry, & that 
he found the coy correct. Ree. 
Exprk, (1925] 3 D. L. KR. 447: [1925] 
2W. W.1. 545; 44 Can. Crim. Cap. 
793; 35 Man. L. R. 101.—CAN. 


PART V. SECT. 6, SUB-SECT. 8. 


5020 i. Refusal to answer quest ions— 
Penaltics—Punishment for contempt— 
Power of magistrafe.j—-Re A\OLTE 
(1905), 19 Man. L. KR. 156.--CAN., 


5020 ii. - : 
was committed for contempt of ct, 
for not answering a question asked by 
the magistrate :—Held: the magiv- 
trate had power to commit deft.— 
kh. ¢. ENDLER (1909), 7 E. L. HR. 150, 
151, 152.—CAN. 





5099. Add. Annotation : 
{1927] 2 K. B. 587. 


5107. The second line of this paragraph should 


Mentd. RR. wv. Warris, 


Vol. XXII. — Evidence.. Cases 5099 —595la. 


read ‘‘ out to be unfavourable to the party 
calling him is not.”’ 


Part Vi.—Expert Evidence. 


5403a. Limitation of volume of evidence.]—In | 


cases involving expert evidence the expert 
advisers of the parties, whether legal or 
scientific, are under a special duty to the ct. 
to limit in every possible way the contentious 
matters of fact to be dealt with at the heanny 
(TOMLIN, J... Giraraona Merriuyr Co., 
LTD. v. SWANSEA COoRPN. (1927). 18 T. 1. RR. 
600 5; 71 Sol. Jo. 651550 prerious proceedings 
(1926), TL Sol. Jo. 142. 


5403b. Limitation of number of expert witnesses.! - 
in cases involh ing expert evidence only two 
experts are to be heard on each side. unless 
the judge is satisfied that by reason of special 
circumstances Justice cannot be done without 
hearing further expert evidence. ‘This rule 
does not exclude either side trom. calling any 
one to speak to matters he has seen, even 


though an expert, but in such ai case the 
examination must be confined to matters of 
fact, A such person must not be treated as an 
expert witness. GRATGOLA MERTHYR Co., 
rp. vt. SWANSEA COoRPN. (1026), 71 Sol. Jo. 


142.5 subsequent proceedings (L927), 48 
TT. BR. 600. 

5407a. —~- Only medical witnesses —Not research 
student in toxicology.|—— NIGHTINGALE tv. 
Birven, Hrewirr vs. BIrren (1925), 18 


B.W.C. GC. 858, C. A. 
5433. Add. Annotation :— Refd. Australia (QWners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 
5476. -ldd. Annotation: Mentd. le 
Petn. (1927), (8 RP. L. R. 659. 
Add. Annotation: Consd. Buerger ve. New 
York Lafe Asscee. (1927), 06 TL. J. RK. BL O30. 


Clayton's 


5479. 


Part VIl.—Evidence by Affidavit. 


5493. Add. Citations :—94 LL. J. Ch. 73; 


r 


132 T.. T. 
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‘Add. Annotation :—Mentd. Re Drage, Palmer 
& Roberts v. Knight (1926), 134 1. T. 765. 

55738. Add. Annotation :— Mentd. Re Reddaway's 
ApplIn., [1925] Ch. 693. 





5676a. jh p. STEPHENS (L598), 11 7. 7. 
OLS. 152. 
5873a. ~ Phe jurat of an affidavit: of 


the due taking of an acknowledgment had 
an interhneation im the body of at, A an 
erasure inthe yurat. The et. refused to allow 
it to be tiled. & retused to enlarge the time 
tor returning the commission, in order to get 


PART V. ee 8, SUB-SECT. 2.-— 


versation may give evidence to corre: 
- (b) borate the person whol he was with 


the defects remedied, the time for the return 
having expired. Reo Puarxty (1850). be 
C. 2B. 7613; 22d. TO SS. 2605 P89 KH. RR. 


G25. 

5880a. ‘ Re Whiernpsy, Now J3873a, 
ante. 

5951a. ——- In materlal part of affidavit Froof 


of time of erasure.]- The ct. allowed a cer- 
tifieate of acknowledgment & affidavit of 
Verification, taken in New South Wales, to 
be received & filed, notwithstanding an 
erasure int wo omatertal part of the affidavit, 
there being satisfactory evidence, by affidavit, 
that the crasure was made before the 


Douty of court Conflict of opinion as 


fo valuc.”’ 


5168 i. Letler written by wiiness.J— , & Who was the actual speaker.— 8 i. } Haye. BAIN, [1925] 
W here a telepram & vu letter Vere | HANHKON Vv. GLEANFR, LT)., [1929] 2 D. dL. dt. O18.— CAN. 
dispatched ehortly after a sale of 3 D. L. 1. 189.- CAN. sii. - — - —.|- Where a case is 


goods by the sellers’ agent to his 
omployers recording bis version of the 
transaction :—fleld >: not corrobora- 
tion of the agent’s oral testimony, 
although they nought competently be 
referred to for the purpose of testing | 
his credibility.—GIBson t. NATIONAL 

See Co., (1925) S. C. 3500. 


PART V. SECT. 9, SUB-SECT. 1. 

5209 i. HRrhether necessary.J— MCNAR 
r. COWARD, (1925) 4 D. L. R. 712; 
g-, (1925) 1 D. L. HR. 711.— CAN. 

sc. What constitutes corroboration 

“"“velher letter written by udttness- - 
About tume of event wm question, j— 
Held: atelegram & a letter despatched m. 
shortly after a sale of goods by the 
seNers’ agent to his employers recording 
his version of the transaction were not 
corroboration of the agent's oral 
testimony.——GIBSON v. NATIONAL CASH 
REGISTER Co., [1925] S. C. 500.— 
SCOT. 

sd. Of telephone conrersatiuon.}—A 
person who hears a telephone con- 


which 


LL. HR. 693.---N.Z 


Kvudtence Act, 8. 
UDELL, [1925] 3 


value’? read 


PART V. SECT. 9, SUB-SECT. 4. 


ve (p. 494) i. - —-.) - The rule, that 
claims against the estate of a deceased 
person require to be corroborated by 
other evidence than that of pltf., 
rule of practice rather than of law, & 
is only apphed where the onus of proof 
rests upou pitf., & hap no appheution 
Where the onus of proof of the tacts 
determine the 
involved rests upon the representative 
of the deceased) person - 
ANGIANGI ©. TREADWELL, [1926] N 


PART VI. SECT. 1. 
Read now ‘* 5403b i.”’ 
n. Read now ‘* 5403b ii.”’ 
oe. Read now ‘‘ 6403b iii.’’ 
5403b iv. ——— Construction of Ontario 


O. L. KR. 97.—CAN. 


s. For ‘* Conflict of oninion aa to 
** Conflict of opinion— 


complicated by the introduction of 
Opinion evidence, particularly tn causes 
where the testimony is that of medical 
men, it is the duty of the judge to 
arrive ato his own conclusion after 
eavefully considermg the evidence of 
the experts, & it is not enough for him 
to say, “I doubt & cannot resolve 
the doubt because an expert also 
doubts.’’— BENNETT t. PEATTIE (1925), 
47 O. Th. RR. 233.- CAN. 


PART VI. SECT. 2, SUB-SECT. 1. 


5406 i. Hhat untnesses may be heard 
—Nurse.} - A nurse’s evidence, an to 
the physieal condition of a child, & her 
opinion as to its suflerinpes : - f/eld > 
admissible as apn expert up to aw certamn 
point Hi PeNsrALa@. MEMRiier (1895), 
S3N B.LRL OL. CAN. 


PART VII. SECT. 4, SUB-SECT. 1. 


issue oor dssuep 


TAMARA Th 


| 
10 }—BUITRUM sv. ri. County Courts let, BS. AL, 
DL. R. 45; 57 = 491% (ce. 44), & 1BS—ASfeet of. J—R. 
Gtyor, (1927) 1 D bE. R. og); 36 
Man. Ju. KR. LT; [1926] 32 W. WwW. Ol, 


581. CAN. 
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acknowledgment & affidavit were taken & 
sworn.—/ie BINGLE (1854), 15 C. B. 449; 
2C. J R. 1793; 23 L. T. O. 8.1773 139 
i. Tt. 500. 

6015. Add. Annotation :—Mentd. Moscr v. Amble- 
side U. D.C. (1925), 89 J. P. 118. 

6052a. -}—ANON., No. 6108a, post. 

6053a. No commissioner available.]— fc 
Groom, No. 6066a, post. 

6066a. Notary public—No commissioner avail- 
able.J]—-The ct. allowed a _ certificate of 
acknowledgment under Fines & Recoveries 
Act, 1833 (c. 74), 8. 84, to be filed under 
8. &5 where the affidavit verifying the cer- 
Lificate was sworn before a notary public in 
the Hebrides, as the affidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland.— J?ec GRooM (1869), 17 
W. Th. 58d. 

6081a. -| Re Srurtwrr (1815), 2 C. B. 364 ; 

135 HW. AR. 87. 

6081b. - | Br p. Stepupns (1818), 11 1. 7. 
OLN. 152. 








6092a. —-— -——.]—Re CRAWFORD (1847), 4C. B. 
626; 136 EB. R. 6538. 


6096a. Italy—British minister.|—The ct. refused 
to direct the proper officer under Fines & 
Recoveries Act, 1833 (c. 74), to receive & 
file an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Florence, it not appearing that. 
there was any difficulty in getting it sworn 
before some properly constituted authority 
at that place.—F?e Dunsany (1849), 7 C. B. 
119; 137 B. WR. 49. 

6108a. - —— ———.]}+-The ct. refused to file 
the certificate of the acknowledgment of a 
deed by a married woman residentin America, 
verified by an aflidavit made before a notary 
public, without an affidavit that notaries 
public are the proper officers for taking 
affidavits in America, & also as to the 
identity of the comrs.—ANON. (1839), 3 Jur. 
125. 

6153. Add. Annotation :--Mentd. Hunter v. 
Stadtische Hochseefischerei Gesellschaft, 
[1925] 2 K. BL. 493. 





Part Vill.—Evidence out of Court. 


6239. Adi. Annotation :— Mentd. Re Southerden, 
Adama v. Southerden, [1925] P. 177. | 


6561a. | Re Trerney, No. 5878a, ante. | 


Part Xl.-—Colonial 


6851. Add. Annotation: Mentd. Republica 
Guatemala vo. Nunez, [1927] 1 IN. B. 669. 

6859. Add. Annotation: Mentd. Tallack v. Tallack 
& Brockema, [1927] 7. 201. 

6864. Add. Annotation: Apld. R. rv. Moscoviteh 
(1927), 44 Te Ta Re 4. 

6865. Add. Annotation: 
(1927), 44 Wa Re 4. 

6866. Add. Annotation: 
York Life Assee, (1927), V6 L. J. 


Apld. R. 7. Moscovitch 


Refd. Buerger v. New 
K,. B. 930, 


PART VIII. SECT. 1, SUB-SECT. 5.— F. 
m i, ~-- WILLIAMS & WILLIAMS 
nan (1925), 36 B.C. RR. 4o1.-- 





6540 i. 


ai, —— .J— Re WRINGARDEN, [1925] 
20). L. R.10863 5 C. B. RR. 006. CAN. 


PART VHII. SECT. 1, SUB-SECT. 5.— H. 

li, —— JUness OF Prey Under 
Supreme Ct. Ord. 37, r. 5 (B. C.), 
pitf. may, on the grounds of serious 
Illness. obtain leave to insue a writ of 
commission 20 have his evidence taken 
for use on the trial before the time for 
appearance has a aa KFLLY vt. 
Kecuiyy, 11925) 1 W. W. BR. 332.~CAN, 


PART VIII. SECT. 2, SUB-SECT. 1.—C. 


805; 


de | 6867. Add. Annotation : 


PART VIII. SECT. 2, SUB-SECT. 1.—D. 


What must be anserled— 
Names of wrtnesses.|}—There is po rigid 
rule that such names must be given ip 
the commission. —WaTKINS (J. It.) 
Co. v. CAFFERKY, {1925] 3 
{1925) 2 W. W. RR. 588.—CAN. 


PART VIL SECT. 3, SUB-SECT. 2.— A. 


se. May be put in b 
GAINERS t. CANADIAN 
Co,, [1925] 3 DT). L. LR. 369.— CAN. 


PART VIII. SECT. 4. 


mi. For use of forei, 
Foreign Tribunals Evidence Act, 1856, 


6604. Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 


and Foreign Law. 


Refd. Republica 
Guatemala «. Nunez, [1927] 1 K. B. 669. 

6872. Add. Annotations : — Refd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692 ; Buerger 
v. New York Life Assee. (1927), 96 L. J. K. B. 
930. 

6874. Add. Annotation : - Consd. Bunerger v. New 
York Life Assce. (1927), 96 1. J. KK. B. 930. 

6876a. .]—Pitf. divorced her husband in 
France & made a verbal agreement with 


de 








PART XI. SECT. 1. 


sf. Jurisdiction to order.)—— Held: 
even if it was within tho power of tho 
ct. to examine foreign written law so 
as to ascertain what that law was, it 
was always competent, if the ct. con- 
sidered it necessary, to order a proof 
of foreign law, whether written or 
unwritten.— HIGGINS tv. EWING’S TRUB- 


PART XI. SECT. 3. 


6869 vi. -}~-The canon 
law of the Roman Catholic Church is 
foreign law, which must be proved as 
a fact & by the testimony of expert 
witnesses according to the well-settled 
rules as to proof of foreign law. The 
forcign law applicable to a case must 


D. L. i 


other side.}— 
ORTHERN Ky. 








court. }}—Under 


8523 i. bKFhat must be tneluded— the ct. is empowered to order the 
Names of untnesses. J— There 16 no rigid examination of witnesscs within its be taken from the statement of the 
rulo that such names must be given in jurisdiction, whose examination 16 expert witness as to what the law 1s, 
ane oy ar oo conmimnission.— e Ha F 

TATKINS P - 70. t. CAFFERKY. uridiction a foreign country.— 
11925) 3D. OL. Re. 805; (1925) 2 ORD ADVOCATE, 
WwW. W. R. 588. -CAN. 11925) 8. C. 568.—SCOT. 


applied for by a ct. of competent 
THE PRETITIONER, 


& not from text-books or codes 
referred to by him. — O’CALLAGHAN 
vw. O'’SULLIVAN, [1925] 1 I. R. 90. 


mmncotos 
s 
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him. pending the divorce proceedings that 
she would not ask for alimony if he would 
promise to assist her when he should be in a 

osition to do so, unless in the meantime she 
bad married a wealthy man or had ceased to 
live a chaste life:—AHeld: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point; (2) the French wit- 
nesses having returned to France after having 
given their testimony, if} would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law. — 


DENNISTOUN v. DENNISTOUN (1925), 69 
Sol. Jo. 476. 
6887. Add. Annotation: Mentd. Repubhea de 


Guatemala v. Nunez, [1927] 1 WW. OB. 669, 
6890. Add. Annotation :— Mentd. N. \V. WKwith [loo 
Tong Uandel Maatschappy 2. Finlay, [1927 | 
A.C. 604. 
6894. Add. Annotation :— Mentd. Jehara rv. Otto- 
man Bank, [1927] 2 K. B. 2061. 


Vol. XXII.— Evidence. Cases 6876a—6951. 


6896. Add. Annotations :—Refd. Buerger v. New 
York Life Assce. (1927), 96 IL. J. K. B. 980. 
Mentd. N. Ve Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A. C. 604. 


6900. 1dd. Annotation: -Apld. R. v. Moscoviteh 
(1927), 44 T. Ta. RR. 4. 

6907. .tdd. Annolation: Mentd. Republica de 
Guatemala vr. Nunez, [1927] 1 K. 3B. 669. 
6916. dd. Annolation: Consd. Buerger vr. New 

York Life Assece. (1927), 96 TL. J. K. B. 980. 
6918. Jd. Annotation: ts to (2) Consd. Buerger 
v New York Life Assee. (1927), 96 L. J. KB. 
950. 

tdd. Annotations: Refd. Buerger vr. New 
York Life Assce. (1927), 986 L. J. KK. B 930. 
Mentd. N. V. Kwth Hoo Tong Handel 
Maatschappij v. Finlay, | 1927) A.C. 604. 
6928. idd. Annotation: Refd. Buerger ve. New 

York Lite Assce. (1027), 96 1. 0. KR. B. 930. 
6951. dd. clnnolation:- Mentd. Macaulay v. 

Guaranty Trust Co. of New York (1927), 41 

To 1. Re 9. 


6923. 


Cases 165a—-1019. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


EXECUTORS AND ADMINISTRATORS. 
Part 1.—The Office of Executor or Administrator. 


165a. 
PRICK, 
AS La J. Che. 
ONS, CLA. 

209a. N. 7. ANON. (1806), 12 Ves. 4.3.33 

fanotation © Refd. Browell vo. Reid (E842), 11 L. 


Appointment of wife of debtor.) -— /ir 
Prien a Priet (1879), 11 Ch. DD. 163; 
AT&; AO La T. 668 5 27 W. 


Hi. R. 2 
J. Ch. 272. 


296. Add. Annotalion: 


427. Add. Citations :—Moore, 





Fire Insce., [1925] Ch. 407. 


K. B. 146; sub 
nom. RUSSEL v. PRAT, 1 And. 177; on appeal 
(1589), 1 Leon. 193, Hx. Ch. 


Part Il.-—Probate and Letters of Administration. 


134a. | In the Goods of Sterarwanr 
(1872), 26 1. PT. 669 2 36.0. P2696 3) sub nom. 
du the Goods of Striicanr, 20 WLR. S72. 

774a. S. P. In the Goods of BARBER (1886), 11 
PD. 78; 561. TT. S943 35 WLR. SO. 

784. Add. Annotation :— Refd. Val Chand Marwari 
v. Mahant Ramrup Gir (1925), 42 T. L. ht. 
159. 

858. Cilations : - For “34 Ch. D. 177” read ‘24 
Ch. LD. 177.” 


9ila. Who is—Holder of office appointed 
executor.| Where the holder of an office lias 
heen appointed exor.. the person entitled to 
probate is the holder of that office, not. at 
the time when the will was executed, but at 


the date of ie eee a he Jane the Lstate of 
JONTS (1927), 48 TU. Ea Re oe 


924a. - | Ct. of ane Act, 1857 (e. T7), 
8. 73, confers wide powers on the et. Under 
Moan exor., not willing or competent to take 
probate, may be replaced by an administrator 
to be appomted by the et.. if it shall appear 
to be necessary or conventent by reason of 
special circumstances,  Mysteasance on. the 
part ol an exor. with regard to the estate ot 
his testator is a ground tor proceeding under 
the 


seet.. even after the enor. has inter- 
medadled., 
duxors. had intermeddled & neglected to 


prove the wilh & had made an apreement with 
the universal legatee that the will should not 


be proved. In passing them over the ct. 

ordered thata grant of administration should 

he made to a third person to be agreed upon 

by the exors. & the legatee, or in default to 

be appointed by the et. Ja the dstate of 

PorricaRny, eed) 1 a 96 Ti. J.P. 94 5 

137 J. PT. 256 

Add. 

Herr, G dur. 

931a. - Failure to prove will.|--Jn the 
Hstate of Pornmcary, No. 92 fa, ante. 

931b. a 0 Where property was left to an 
exor. im trust fora manor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate A that he was unfit, 
although he resided in KMngland & apparently 
was competent A not unwilling to act. 
In the Goods of Ray (1926), 96 La J. PP. 37 5 
Ise LL. T. 610, 

Annotation ¢ Reid. du the stat of Potticary. 


202 


931. In 


sub 
230), 


Cutation : nom. the Goods of 


[L927 l I’. 22, 


970. fd. Annotlation: Consd. fn the Estate of 
Musgrove, Davis v. Mayhew. [1927] P. 264. 
991. -1dd. Annolfation: Refd. Ju the Estate of 
Musgrove, Davis e. Mayhew, (bo27) Pe 2 
992. Add. clnnotations Refd. du the Estate of 
Muszrove, Davis re Mayhew, [1927] DP. 264. 
1017. .idd. Annotation: Refd. Ja the Estate of 


Musgrove, Davis cv. Mayhew, [F927] PP. 268. 
1019. Add. Annotation :—Generally, Refd. In the 
Estate of Jessop (1924), 132 L. T. 31. 


PART I. SECT. 1. 


sa. Nature of office.J)\—TVhe offlee of 
exor. is an administrative appointment, 
not a bonetit, & a widow who has been 
aH Hr ina extrix., under her husband's 
will is not) beund to elect between 
CCE pune the oftfiea & claiming her 
ee rights.- SMART v. SMART, [1926] 

. 302. —SCOT. 


PART I. SECT. 38, SUB-SECT. 2,— 


ot . 


sb. Universal legatec — Trust C divide 
between legat ce dA? others.) - wis 
pean “1 bequeath all i estate 
to Mrs. S. to be divided oqually among 
Mrs. 3S. me her ,brothers & sister ’’ 
Hild = net to constitute Mre. S. an 
oxtrix. according to the tenor of the 
will.—Re McMILLan, (1925) 3 W. WwW. ik. 
58 1.—CAN. 


PART I. SECT. 9. 


202 i. Jurisdiction to release—Surro- 
pete court.J—A surrogate ct. judge has 
no power to make an order releasing 
exors. ‘“ffrom their exorship.’’--He 
YENTON ESTATE (Sash.), (1026] 
\W. W. Rt. 186.—CAN. 


or. - .)] 
atl given 
ir SS, 1920 (ec. 
appotnted a judicial Pe ‘in place of 
an OAtrIN.-- SMALL t. PACKARD, [1920] 
1 W. W. RR. &97.-—-CAN. 


PART I. SECT. 13, SUB-SECT. 2. 

n i, -- The exor. named 
in a will represents the estate of 
deceased for all purposes, even before 
probate of the willis taken aut. The 
taking out of probate establishes the 
wull from the date of the death of 
testator, & thereby all intermediate 
acts of the exor. in connection with the 
estate aro validated.— MiGHRas 
KRISHNA CHANDRA BHATTACTIARII 
(1023), 1. L. R. 46 All. 286.—IND. 


PART I. SECT. 15, SUB-SECT. 2. 

sd. On whom binding—Thtrd party— 
istoppel.)- -Where a buyer of goods 
under a conditional sale agreement 
induces a buyer of the same goods from 
hin under ai similar agreement = to 
deliver up the goods to the erxor. de 
son tort of the original seller in settle- 
ment of his, the first buyer’s claim, he 
will not be allowed, in an action against 
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— + 


Under the discretionary such second buver, to deny the 
him by le ie Act, authormty of the exor. de son tort to 
75), 8 the judge take over the goods, LAksON te. 


COATES (Sash.), [1926] £0. DL. i. o6T 5 


11926) 3. W. W. RR. 397.— CAN 


PART I. SECT. 6, SUB-SECT. 1. A. 


nk - -—-.J—Piobate may be 
granted to an extrix. » even though 
at the date of testator’s death & of the 
upplication she Was resident out of the 
jurisdiction of the ct.— He WALLEN, 
{LLuz6] N. Z. L. R. 729. —N.Z. 


PART II. SECT. 6, SUB-SECT. 1.—C. 


ri Allegation of undue in- 
fiucice: j—An allegation that the ap- 
pointment of w person as exor. under a 
will is invalid & of no effect because 
such person caused or procured the 
will to be written, is insufficient to 
sustain a claim to sct aside the appomt- 
ment.—SMITH tv. Bird (1924), 45 
N. L. R. 381.—S. AF. 


PART II. SECT. 6, SUB-SECT. 5.—B. 


1035 i. Proof of contents—Need of 
stringent proof.}—Re PERRY, [1925] 1 
ID. L. R. 830; 56 O. L. R. 278.—CAN, 


Vol. XXIII.—Executors and Administrators. 


1044. Add. Annotations :—As to (1) Apld. In the 
Estate of Musgrove, Davis v. Mayhew. [1927] 
P. 264. As to (2) Apld. Jn the state of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1164, Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

1191. Add. Annotation :- -Generally, Refd. Robins 
v. National Trust Co., [1927] A. C. 315. 
1271. Add. Annotation: Refd. Robins v. National 

Trust Co., [1927] A.C. 515. 

1294. Add. Annotations : —Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264: 
Robins uv. National Trust Co., [1927] A. Cc. 
515. 

1304. Add. Annotations :—Consd. Jin the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
Refd. Robins +. National Trust Co.. (1927 ] 
Av Sto. 

13817. Add. Annotation: 18 to (38) Refd. Ji the | 
divstate of Musgrove, Davis v. Mayhew, [1927] 
RP. 264. 

1318. .1dd. Annotation: — Refd. Zn the state of | 
Musgrove, Davis vr. Mavhew, [1927] PP. 26d. 

1367. Add. Annotation: Distd. Jn the LMstate of 
Caie, Jn the state of Davis (1927), T1 Sol. 
Jo. 89d. 

1371a. - - oo dn the Estate of Cau (1927), 
iT. dl. R. 6973 sub non. In the Nstate of 
Care, Jn the dstate of DAvis, T1 Sol. Jo. SYS. 

1383. Add. Annotation :— Consd. Jn the state of 
Todd, [1926] P. 173. 

1388a. -|—iIn the Estate of Topp, No. 
1398a, vost. 


13982. - Wills not independent.]—If testa- 
mentary papers are Independent, one dealing 
exclusively with property within the juris- 
diction & the other with property outside it, 
there is no obligation on a party propounding 
the first to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two wills, one KMughsh, the 
other American ; the latter dealt exclusively 
with property outside the Innglish jurisdiction, 
but the two documents were interdependent 
with regard to the residue, which was liable 
for Enghsh estate duty. The exors. of the 
two wills were different persons. ‘Testator 
had expressly directed that. the American 
will should be ‘‘ probated ’? in America :-— 
Held: (1) the two wills & a codicil to the 
KMnglish will should all be proved in England ; 
(2) the ducument to be retained in the 
Enghsh Probate Kegistry as evidence of the 
testamentary act ot making the American 
will should be an examined & scaled copy of 
that will, & after probate the original 
American will should be handed out to the 
exors, named therein for probate in America. 
—In the Estate of Topp, [1926] P. 173; 95 
L. J. P. 105; 185 L. T. 381; 42 7. L. 1. 
545; 70 Sol. Jo. 671. 

1410a. —— .]—In the Iystate of Topp, No. 1398a, 
ante. 











PART II. SECT. 6, SUB-SECT. 8.-—B. , L.C. Kt. 240.— CAN. 
PART II. SECT. 11, SUB-SECT. 4.—C. 








1053 i. Wherever. ground for 
suspicion.J—HOWIE v. CHATTERTON, 1447 11 


PART II. SECT. 11, SUB-SECT. 4.—B, the estate 


sk. To attorney of executors. ] — 
Re BULLEN (DECEASED) (1926), 37 


J.8. 


kindred to 


| 1510. For “ 





circumstances, WU 
adiwinistrator should be appointed to 
of deceased, ruther than 
joint administrators, even when the 
claimants are equal 
deceased.—STroNnEY v. 


529 


Cases 1044—2585a. 


1431a. Where minority interest.; — fe [bexnerr, 
No. 1883a, post. 

1431b. - --—.]—Under Jud. (Consolidation) Act, 
1025 (c. 49), ss. 160 (1) & 162 (1), the ct. 
cannot make a grant of administration to less 
than two individuals, when it is aware that 
there is a minority interest.— Re WHITE 
(1927), 961, J.P. 157; 48 T. LR. 7293 71 
Sol. Jo. 603, C. UA. 

1474. [dd. Annotation: Refd. Re Bower 
linms, We p. Trustee, [1927] 1 Ch. 441. 

1485. -fdd. wAnnolation: Refd. Ormond Invest - 
ment Co. v. Betts, [1927] 2 KK. BB. 326. 

1502. Add. Annotation: Mentd. Salvesen (or von 
Lorang) «. Austrian Property Adnunistrator, 
[1a27] A.C. Gat, 

1508. Add. Annotation : --Refd. A.-G. for Alberta 
ve. Cook, [1026] A. C. 414. 

1509. Add. Annotation :- Retd. A.-G. for Alberta 
ve. Cook, [1926] A. C. 4414. 

Protection order under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39)—Whether citation of husband neces- 
sary ’’ read $ Separation order under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39)—Whether citation of husband 
necessary.’’ 

1566. uidd. Annotation: -Refd. A.-G 
ve. Cook, [1926] A. C. 444. 

1656. -tdd. Annotation: Refd. A.-Gi. tor Ontario 
vy, McbLean Gold) Mines, [1927] 4. C2 185. 
1774. Add. Annotation: Refd. Re White (1927), 

YG 1... J. i, 157. 

1785. -ldd. Annotation: Retd. Jn the Mstale of 
Potticary, [1927] P. or. 

1883a. - ——- During minority.|-— Jud. (Consolida- 
tion Act, 1925 (c. 49), 5. 160 (1), directs that 
either a trust corpn., with or without an 
individual, or not less than two individuals, 
shall take a grant of ndministration in the 
ease of an interest in the estate during 
nunority of the party interested ; | but this 
provision must be read subject to the modifi- 
cation of sect. 162 (1), namely, that the et. 
inthe case of insolvency is to have a discretion 
to grant administration to some person other 
than those interested in the residue. Under 
the latter sect. itis competent forthe ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
have done under Ct. of Probate Act, 1857 
(c. 77), s. 73.- Me Herpirr, [1926] P. 109 ; 
sub nom. In the Goods of HERBERT, U5 
LJ. P2533 185 L. 7.1235 42 T. LR. 469. 

efnnotatoon —— Consd. te White (1927), 13 PL. R729. 

Trust estate vested in tenant for life—- 
Settled Land Act, 1925 (c. 18).)— Where 
testator, dying mn 1897, appointed his wife A. 
sole extrix. & devised to her tor life all his 
real estate with remaimder to B. in tee sumple 
absolutely, & A. died in Feb. 10926, intestate 
& a widow, leaving no statutory next of kin 
& no trustees for the purposes of the above 
Act were ever appointed :— /leld: B. was 


Wil- 








for Alberta 


, Sronny (1923), 1. L. R. 2 Pat. 508.— 
IND. 


PART II. SECT. 11, SUB-SECT. 4. M. 

gm. “fa -convicl.Jj—A person who hus 
been convicted of felony, & has served 
hin sentence, is in the same posilion 
as if pardoned, & can be appointed 
udministrator.— In the Goods of COLE- 
MAN, (1926) 1. Kt. 327.—IR. 


-)—In the abseuce 
sule 


in degree of 


Cases 2585a—3658. 


entitled under Jud. (Consolidation) Act, 
1925 (c. 49), s. 155 (1), to a grant of limited 
administration in respect of such real estate. 
—Ite DALLEY (1926), 186 L. T. 223; 70 Sol. 
Jo. 839. 

2585b. Property subject to life tenancy—Settled 
Land Act, 1925 (c. 18), s. 20 (1)—Law of 
Property Act, 1925 (c. 20), Sched. I., Part II., 
para. 6 (c).|—-In the Estate of JAMES (1926), 
162 L. T. Jo. 408. 

2744a. Threatened breach— Surety entitled to apply 
to court—-For relief by way of indemnity 
against liability under bond.) — Harris v. 
GRIFFITH (1927), 71 Sol. Jo. $97. 

2877. Add. Annotation :--Refd. Ormond Invest- 
ment Co. v. Betts, [1927] 2 K. B. 326. 

2911. Add. Annotation :—-Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 

2979a. —--- Twenty years after death of testator.]} 
Administration revoked.—In the Estate of 
MUSGROVE, DAVIS ». MAYHEW, [1927] BP. 264 ; 
06 L. J. P.1403 137 LT. 612 3; 43 TT. L. 1. 
648; 71 Sol. Jo. 542, C. A. 

3125. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 





3126. Add. Annotation :—Apld. In the Estate of | 


Plant, Wild v. Plant, [1926] P. 139. 


3127. Add. Annotation :—Consd. In the Estate of | 


Plant, Wild v. Plant, (1926) P. 139. 

3127a. -|—The proviso to R. 8S. C., Ord. 65, 
r. 1, that nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted or carricd on or resisted any pro- 
coedings, of any right to costs out of a par- 
ticular estate or fund to which he would be 
entitled according to the rutes theretofore 
acted upon in the Chancery Div., governs 
the case of bare exors. who reasonably pro- 
pound a will & codicil, even if, though the 
will is pronounced for, the codicil is pro- 
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nounced against. The position of such exors. 
differs from that of persons named as exors. 
in a testamentary paper which they un- 
successfully propound. Having established 
the validity of the will, & made good their 
position as testator’s exors., they are entitled 
to their costs of the litigation out of the 
estate as between solr. & clicnt, & can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & notwithstanding 
Jud. Act, 1873 (c. 66), s. 49, repealed & re- 
enacted by Jud. (Consolidation) Act, 1925 
(c. 49), s. 31 (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or depriving them of costs out of the 


estate.— Jn the Hstate of PLANT, WILD v. 
PLANT, [1926] P. 149; sub nom. Re PLANT, 
WILD v. Puant, 95 L. J. P. 87; 1385 L. T. 
238; 42 T. L. R. 443; 70 Sol. Jo. 605, C. A. 

3163. Add. Annotation :—Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3164. Add. Annotation :—Apld. In the fstate of 
Plant, Wild v. Plant, [1926] P. 139. 

3175. Add. Annotalion :—Apld. Jn the I’state of 
Plant, Wild v. Plant, [1926] P. 139. 

3181. Add. Annotation :—Refd. In the Estate of 
Southerden, Adams v. Southerden, [1925] 
Ps. 377. 

3303. Add. Annotation :—Reid. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3312. Add. Annotation :-—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3315. Add. Annotation :— Distd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3487. Add. Annotation :—Refd. Capron v. Capron, 

[1927] b. 213. 


Part Ill.—Interest of Representative in Deceased’s Property. 


3509. Add. Annotation :-—Refd. Toates v. Toates, 
{[1926] 2 kh. B. 30. 


3543. Add. Annotation: As to 


(2) Refd. Re 
Mathieson, [1927] 1 Ch. 283. 


3575. Add. Annotation :—Mentd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 


PART II. SECT. 15, SUB-SECT. 2.— 
B. (c). 


n fh. - —.}— Probate is conclusive 
peer of the due execution of the will 
by testator.— CHANDREBHWAR PRARAD 
NARAIN SINGH 0». BiISHESHWAR PRATAP 
NARAIN SINGH (1926), 1. LD. R. 5 Pat. 
777.—IND. 


PART II. SECT. 15, SUB-SECT. 2.— 
B. (6). 


in Kngland 


him, the 
p. Revad. on other grounds, 37 <Adninistration Act, 
O.L. Rh. 498. resoal 


PART II. SECT. 16, SUB-SECT. 2.—C. 

ab. As to erson entitled— Advocate 
consenting without instructions. }—Where 
an advocate for one of the parties under 
& misapprehension consented to the 
other party being granted the letters: 
—Held: if such consent was given by 
the advocate without instructions, the 
client might withdraw the consent at 
any time eo to the actual issue of 
lettors.—-KYONE Hor TskE v. KYON 


the matter. 


L. Rr. 3 5.—-N.Z. 


Soon Sun (1925), 1. L. l. 3 Nan. 261. 
coca IND. 


PART II. SECT. 19. 

sg. Duty of registrar—Supreme Court 
of New Zealand.J|—Where letters of 
udininistration have been cee granted 
& are produce 

registrar of the Supreme Ct. 
Zealand, & a copy thervof left with 
registrar is bound under b° 


letters of administration, & 
thore is no need of an application to 
the ct., for the ct. has no disorction in 
In the absence of fraud in 
the will or by the admini+trator the 
ct. has no power to set aside such 
resealing.—He WILLcox, [1925] N. Z. 


PART I]. sie 


3187 iv. ——-.}—Testator, 87 
old, executed a will, & probate was 


b SUB-SECT. 3.— 


8611. Add. Annotation :—Mentd. Savil v. Roberts 


(16938), 1 Salk. 13. 


3655. Add. Annotation :—Refd. Ite Portman (No. 


2), [1925] Ch 204. 


3658. Add. Annotations :—Refd. Price v. Corpn. 


d’Energie de Montmagny, [1927] A. C. 363. 
Mentd. Lord Strathcona S.S. Co. v. Dominion 
Coal Co. (1925), 42 T. L. BR. 86. 


opposed on the grounds of want of 
testamentary capacity & undue in- 
fluence. The ct. pronounced = in 
favour of the will, but only after much 
consideration. Much of the evidence 
was not available to the caveators, & 
the ct. considered they were ont 
justified in opposing the will :—Jleld: 
the caveators should be relieved of the 
Public Trustee’s costs, but should not 
ranted costs out of the estate. 
Fie PATERSON (DECEASED), [1924] N. 
Le L. h. 441.—. iy 


to the 
of New 


1908, 5. 43, to 


PART II. SECT. 21, SUB-SECT. 10. 

sk. Jurisdiction of court—To alter 
previous order.|}—In addition to _ its 
powers under Succession Act, 8s. 234, 
& Probate & Administration Act, 
a. 50, the ct. has power in review to 
alter its previous order in contested 
proceedings for the grant of probate 
or letters of administration.— KYONE 
Hor TSEr v. EYON SOON SUN (1925), 


years 
I. L. R,. 3 Ran. 261.—IND. 
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3687a. ———.]—-APPLETON v. DoILy (1609), Yelv. 
135; 80 E. BR. 91. 


Annotations :—Reld, Shuttleworth v. Garnett 
Carth. 90; Hudson v. Jones (1706), 1 Salk. 90. 


3699. Add. Annotation :—Refd. Re Bower Wil- 
liams, Lx p. Trustee, [1927] 1 Ch. 441. 


$3702. Add. Annotation:— Folld. Re Bower 
Williams. E'xr p. Trustee, [1927] 1 Ch. 441. 


(1688), 


Part 1V.—Duties 


8899. Add. Annotation :—As to (2) Consd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 


39992. e|—Uvupson v. MARTIN (1726), 
2 Eq. Cas. Abr. 461; 22 KH. BR. 308. 


4021. Add. Annotation :—As to (2) Refd. Je 
Mathieson, [1927] 1 Ch. 283. 


4154a. Solicitor entitled to payment of testa- 
mentary charges not paid by deceased 
executor.|—TJANNER v. Carrer (1856), 25 
I. J. Ch. 664; 27 L. T. O. S. 1953; 2 Jur. 
N.S. 413; 4 W. R. 535. 

4210a. —-—- --- -—-.J—A judgment was signed 
in 1854, but was not registered till after the 
death of the Judgment debtor in 1862 :— 
Held: the judgment had no preference over 
simple contract debts against the estate of 
the judgment debtor.—KEmMpP v. WADDING- 
HAM (1566), L. R.1 Q. B.355; 73. &S8S. 301; 
357. J.Q.B.114; 130. T. 709; 14 W. h. 
390. 

4225. Delete the cross-reference immediately pre- 
ceding this case. 











Cases 3687a—4763a. 


3818a. -]—The effect of Land Transfer Act, 
1897 (c. 65), ss. 1 & 2, is to impose an ‘‘ express 
trust ’’ within Jud. Act, 1873 (c. 66), s. 25 (2), 
on the personal representatives of deceased 
in respect of real estate, & so to prevent Real 
Property Limitation Act, 1874 (c. 57), from 
running in their favour.—ToatTes v. TOATES, 
{1926} 2 K. B. 30; 95 L. J. K. B. 526; 135 
L.¥. 25; 907. P. 103, D. Cc. 





of Representative. 


4546. Add. Annotation :— Generally, Mentd. Le 
Wait, [1927] 1 Ch. 606. 

4591. Add. Annotulion :—Consd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 


4630. Add. Annotation :—Consd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 

46538. Add. Annotation :—Refd. Herbert v. I. R. 
Comrs., I. Rk. Comrs. v. Herbert (1925), 9 
Tax Cas. 593. 

4687a. ——-— Advances by co-legatees barred by 
Statute of Limitations--Not interest on such 
advances.|—PooLk v. Poor (1871), 7 Ch. 
App.17;3; 251. T. 771; 20 W. BR. 138, 1a. JJ. 

af notations :--Consd. Re Rees, Nees v. Georre (1881), 17 


Ch. D. 701. BRefd. dt Milnes, Milnes ». Sherwin (1885), 
53 L. T. 5314. 


4753. After this case add ‘*Sale of legacy to 
executor In return tor annuity —Validity of 
transaction.] - See FRAUDULENT & VOLDABLE 
CONVEYANCES, No. 895a, post.” 

4763a. — ——--.] -Re TYMAN’S Trusr & 
TrRusTeE ReEvne AMENDMENT ActT, 1860 
(1860), 2 L. I. 662. 


PART IV. SECT. 1, SUB-SECT. 3.— 
B. (e). 


ni, —— J--Whue a will diiects 
that the proceeds of sales of propurty 
of the estate sball be deposiid in a 
chartered bank, such proceeds cunuct 
he otherwise fuvested except by con- 
sent of all persons intcrested —Jic 
ao [1925] 2 W. W. RR. 557, — 


PART IV. SECT. 2, SUB-SECT. 3.— A. 


p i. Preferred to mortqagec of 
property devised beneficiully to erecutor.] 
—~Re SCULTHORPE (Ont.), [1926] 2 
D. L. R. 739; 7 C. B. R. 505.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3.—B. 


4162 i. Semple contract debt due to the 
Crown —Priority over specially & sim pve 
contract debts due to subject.}—A debt 
incurred by the purchase of wheat 
from the Minister of Agriculture, 
under Wheat Marketing Acts, is a 
Crown debt, & should be paid 1n priority 
to all other dobts of intestate.—Ae 
McManon, Lawson v0. INTESTATE 
EsTaTKs CuRATOR, [1921] V. L. H. 
549.— AUS. 


PART IV. SECT, 2, SUB-SECT. 3.— 


C. (a). 


4167 1. Priority over especialy & 
simple contract debts.)—In the admim- 
stration of asscts, a judgment obtained 
against deceased is entitled to prionty 
over «imple contract & specialty 
creditors, but it is essential to the 
Judgment that it should have been 
dockoted.— FRONTENAC LOAN Co. v. 
roa (1886), 3 Man. L. R. 462.— 





PART IV. sea oe SUB-SECT. 3.— 
« (6). 


4206 i. Against deceased.}—FRONTE- 


Nic LOAN Co. ve. MORICE, No. 4167 1, 
ante -~ CAN. 


PART IV. SECT. 3, SUB-SECT. 1. 


bl. faduee liability contingent — 
Rights of exceutor to distribule resndue.) 
—IThe father of a pauper lhinatie 
daughter, who had becoine chargeable 
to the parieth counell, admitted his 
Uability to alment her, & died in 
testate. The »on, as exor., divided 
the estate, whieh was movabie, 
equally betweon himself & hus sister. 
At the date of division the daughtcr’s 
share had not been eahausted by the 
cont of her mamtenance since his 
death :—H/cld:) as any cGlaun there 
might be against the rest of the estate 
for almont was merely contingent, the 
c.10or. was not bound to retain the 
remaining share of the estate to micct 
that claim.— Epinnuron ParRisu 


COUNCIL v. COUPFR, [1924] &. C. 139.— 
SCOT. 


PART IV. SECT. 5, SUB-SECT. 4.—C. 


sm. Discretion quocn by uill } A will 
contained a bequest (para. 5) to pitt 
of $300 per annum dung bis Ife 
time, “to be paid as soon as the 
flpances of my estate will permit iny 
exors. to do so.””) By para. 7 testatis 
directed that “ it shal] not be incum- 
bent to pay any bequest until three 

ears after my decocase, & my busband, 
k any other exors. after his death, 
shall decide when tbe amounts shall be 
paid & in what amounts from time to 
time.’* By para. 12 testatrix autho- 
rised ber exors. ** at any time to with 
hold any payment of legacy or bequest 
until such time as they may consider 
it advisable to make same "’ :—ZJ/eld : 
nothing mm paras. 5 & 7 authorised deft. 
to withhol pevaere of pltf.’s legacy ; 
& the discretion given by para. 12 did 
not put deft. in a position to violate 
deliberately the terms of the will. 


The diserc tion was one to be reasonably 
evereised — SEYMOUR vo. PRALL (1925), 
57 ), I, ft. 27h. CAN. 


PART IV. SECT. 5, SUB-SECT. 4.- D. 
4683 1. Out of what funda payable | 
‘Tcptator by his will directed bis cNors. 
“to pay to the legatcces mentioned in 
the will of my late wife amounting im 
all to 320000, which sump im repre 
bented by bonds in a “ centam bank ** 
nh a pare] separate from omy own 
BocuTittes  —dield the lepacics were 
to be treated aw legnetes fiom testator, 
pavable out of that portion of bis estate 
calmatked in the way indicated — Lee 
LasywAm (1924), 56 0. LR, 1387 — 

CAN. 


PART IV. SECT. 5, SUB-SECT. 5.- 


B. (a). 

4765 vn. — - —.)-—Ite DALY, 
(1926) 1 D. LL. RR. 822, 568 0. L. at 
301.— CAN. 

4765 v111. }—Testator dicd 








in 1888, & legacies became payable in 
1890. Hisestate was heavily tneolvent, 
& the last of the debts was not finally 
discharged until 1919 9 Fromm that dato 
the trustees accumulated funds until 
1924, when they brought an action of 
multiplepoinding & exonelation for 
distribution of the estate — Held: 
(1) while as vo general rule interest was 
allowed upon legacies from the death 
of testator o1 from the prescribed dato 
of payment, there was no absolute 
rule compelling the ct in all cases to 
allow such Interest, the genera) rule 
being displaced if circumstances showed 
it to be inapplicable ; (2) the general 
legatecs were not entitled to interest 
on their legacies from 1890 to 1019, 
in respect that, owing to the Insolvency 
of the estate during that perees there 
was no assct realisable to meet the 
legacies nor any interest-bearing sub- 


Cases 4869a—54238a. 


4869a. -}—The ct. has power where 
realisation has been postponed for the benefit 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent. under 
R. S. C., Ord. 65, r. 64, but £5 per cent. as 
from one year from the death of testator 
upon the legacy moneys.—Re BRinTON, 
ee v. PREEN (1923), 67 Sol. Jo. 


4910. Add. Annolution:— Refd. Jones v. Wright 
(1927), 44 T. L. BR. 128. 


4953. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


9072. Add. Annotation:—As fo (1) Refd. Re 
Pennington & Owen, [1925] Ch. 825. 


5079. Add. Annotation :—Distd. Re Pennington & 
Owen, [1925] Ch. 825. 


5202. Add. Annotation :—Refd. Ite Griffiths, Jones 
v. Jenkins, [1926] Ch. r007. 


5240a.- — - -|—Testator bequeathed sums 
of stock to his grandchildren, to be paid to 
them on attaining twenty-one, with benefit 
tf survivorship to those attaining that 
but in case they should all die under twenty - 
one, then he willed the interest arising from 
such sums to their father for life, with 
remainder over: —Held: the grandchildren 
were entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenance. Boppy — v, 
DAWES (1886), J Keen, 862 ; 6 1. J. Ch. 145 5 
IS fo, R. 316. 

Annotations *  Refd. Vesting o Allon (1811), 5 Thare, 578 3 


Dundas ¢ Wolfe Murray (156%), 1 Hem. & M. 42353; &e 
Judkin'’s Trusts (1881), 60 L. Ty. 200, 


5273a. Whether infant entitled to whole of income.} 
Testator, standing on loco parentis, pave 
to trustees a Jegacy of £4,000, on trust to 
pay it to A., on Ins attaming twenty-one. 
Ihe authorised them to raise it by mtge. of 
his real estates, & out of the money thereby 
bequeathed, to raise such sum, not execeding 
the interest at 4 per cent. of the expectant 
portion, as to them should seem. sufficient 
for maintenance:  //cld: the Jegatee, during 
minomty, was entitled to maintenayce only. 
A not to the whole amount of interest on the 
legacy. Rubat eo, WINNALL (1819), 12 Beav. 
307; Jol. J. Ch. 4603 11 1. T. O. S. 825; 
13 Jur. 7373 50 KB. R. 1098. 
Annotations: Refd. Re Rouse’s Estate (1892). 9 Hare, 649, 
Menta: Re Roose, lyvans vo Williamson (1880), 17 Ch. D. 
aFlDe 
5331. Add. Annolation :—Refd. Re Whitrod, Bur- 
rows v. Base, [L026] Ch. 118. 
5334. Add. Annotation :—-Refd. Re Whitrod, Bur- 
rows tv. Base, [1926] Ch. 118. 
5335. Add. Annotation :-—Apld. Re Whitrod, Bur- 
rows v1 Bax (1925), 70 Sol. Jo. 209. 








5340a. 


56423a. 
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5837. Add. Annotation :—Refd. Re Whitrod, Bur- 


rows v. Base, [1926] Ch. 118. 

-]—Testator left his property on trust 
for sale & realisation, & thereafter gave & 
bequeathed one-tenth part to A., two-tenth 
parts to C.’s children, & the rest in tenth & 
twenticth parts to specific objects in a 
similar manner, & ‘‘ to K. £30, to L. £40, to 
Nonconformist Ministers of D. the residue 
in equal shares ’’ :—Held: the will must be 
read as though after disposing of nine-tenths 
of his residiary estate he directed the 
remaining tenth, charged with the two sums 
as therein provided, to be divided among the 
ministers, & there was an intestacy as to the 
undivided aliquot shares of persons who 
predeceased testator.—Re Wuitrop, BuR- 
ROWS v. BASE, [1926] Ch. 118; 95 L. J. Ch. 
205; 134 L. T. 6273; 70 Sol. Jo. 209. 





5341. Add. Annotation :—-Refd. Re Whitrod, Bur- 


rows v. Base, [1926] Ch. 118. 


5354. Add. Annotations :-—Consd. Baker v. Archer- 


Shee, [1927] A. C. 844. Refd. Lerbert v. 
1. 1. Comrs.. I. R. Comrs. v. Herbert (1925), 
9 Tax Cas. 593. 


| 5858. Add. Annotation : —Refd. Re Oldham, Old- 


ham vy. Myles (1927), 71 Sol. Jo. 401. 


5363a. --——- ---—- Gross or net amount.| — In 


applying the rule in Allhusen v. Whittell, 
No. 5858, ante, the income of the estate 
should be caleulated, not on the basis of the 
rross amount received, but at the net amount 
afterdeduction of taa.— Re OLYDIAM, OLDHAM 
wv. Myus (1927), 71 Sol. Jo. 491. 


5373. Add. Annotations :—Consd. Re Barratt, 


National Provincial Kank v. Barratt, [1925] 
Ch. 650; Re Corelli (1925), 69 Sol. Jo. 525. 
Apld. Re 'Trollope’s Will Trusts, Public Trustee 
v. Trollope, [1927] 1 Ch. 596. Refd. Le 
Brooker, Brooker v. Brooker (1926), 70 Sol. 
Jo. 626. 


5407. Add. Annotation :—Apld. I. K.* Comrs. 7. 


Soc. for Relief of Widows & Orphans of 
Medical Men, ]. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 Ll. T. 60. 


5411. Add. Annotation: Refd. We Jones, Johnson 


v. A.-G. (1925), 133 L. T. 601. 


-|— By his will dated Jan. 27, 1918, 
testator appointed his wile M. & pltf. J. to be 
his exors., & after directing them to pay his 
debts & funeral & testamentary expenses, 
bequeathed all his estate & effects, real & 
personal, which he might die possessed of, to 
his wite M. absolutely. M. predeceased testa- 
tor & died on Aug. 14, 1919. Testator died on 
Dec. 30, 1920, leaving real & personal pro- 
perty, but no heir-at-law or next of hin :—- 








geet. (3) there was no absolute rule 
to the cfleet that the rate of legal 
interest should be 5 per eent., the rate 


If payment was 


delayed oun order 
thereby ta benefit a residuary legates, 


alloaucd — Specral circumstances. |— 
WADDELL’S TRUSILES ©. CRAWIORD, 


of interest being m every case for the 
discretion of the ct. in the particular 
es1eumeetanees.-- WADDELL’ TRUSEFRS 
vv. CRAWHORD, [1926] S. C. 654.—--SCOT. 


PART IV. SECT. 5, SUB-SECT. 5.— 
B. (d). 


4827 iii. — -———_..}-_In deterniining 
the myght of legatces to interest upon 
legacies the payment of which is post- 
poned for a dofinite penod by the will, 
the mere direction of such postpone- 
ment will nat of iteclf alter the date 
from which interest is to run, & 
tostator’s reasons for such postpono- 
ment may be taken into consideration. 


then, in the absence of a direction to 
the contrary, no interest upon such 
vostponed legacies wowd be payablo 
refuore the expiration of the prescribed 
period. But where the postponement 
was intended primarily to cnable the 
exora. to collect & reahec the assets, 
the postponed legacics would carry 
interest from such a time after the end 
of the * exors.’ year” as the erors. 
had in hand realised aascta which 
could rightfully be apphed to the pay- 
ment of such legacies.—MORrPLTN  v. 
R p AMEOR, [1926] N. Z L. R. 39.— 


PART IV. SECT. 5, SUB-SECT. 5.—C. 
4868 i. When more than 4 per cent. 


532 


No. 4765 vui, ante.— SCOT. 


PART IV. SECT. 6, SUB-SECT. 1.—A. 


sn. Law-ageni’s busnesea vc 0ks.J— 
A law-agent directed hip cxors. to 
convey the residue of hin estate to a 
residuary legatee. The exors. con- 
veyed the residue, with the exception 
of deceascd’s business books, which 
they retamned on the ground that 1t 
would be a breach of confidentiality 
towards deceased’s chents 1f they were 
to hand them over. In an action by 
the residuary legatee for delivery of 
the books :—Held: pursner was en- 
titled to delivery.—ROBERTSON  v. 
ROBERTSON’S EXECUTORS, [1925] S. C. 
606.—SCOT. 
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Held: there was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take beneficially. He 
was in the position of a trustee, & on failure 
of a cestui que trust the beneficial intcrest in 
the personal estate vested in the Crown as 
bona vacantia.—Re JONES, JOHNSON v. A.-G., 
[1925) Ch. 340; 94 L. J. Ch. 341; 183 
J.. T. 601 ; 69 Sol. Jo. 460. 


5440. Add. Annotation :—Mentd. Ie Cassel, Public 
Trustee v. Mountbatten, [1926] Ch. 358. 


5466. Add. Annotation :-- Consd. Re Forder, Forder 
v. Forder (1927), 187 L. T. 538. 


5540. Add D. MELLERSH v. BRIDGER, SMITH 1. 
BRIDGER (1853), 17 Jur. 908. 


5556. Add. Annotation :—Mentd. Re Hardyman, 
Teesdale v. McClintock, |1925] Ch. 287. 


5594. Add. Annotation :—Apld. Re Fegan, Fegan 
v. Fegan (1927), 71 Sol. Jo. 866, 


5594a. Direction in will for payment of ‘‘ money 
secured on mortgage ’’ out of residue— Balance 
of unpaid purchase-money.|—Testator, who 
at the date of his will in 1912 was the owner 
of several freehold properties, one of whieh 
was subject to a mtge. & of leasehold & other 
personal estate, gave & bequeathed all the 
frechold & leasehold properties of which he 
might die possessed upon trusts in favour of 
eertain of his grandchildren & great-grand- 
children, & the residue of his estate upon 
trust for sale & conversion ; he then directed 
that his trustees should out of the money 
thereby produced pay (inter alia) his debts & 
leghries, & should out of the residue of such 
money pay & discharge “‘ any sum of moncy 
secured on mtge. of any of my freehold 
properties,” & should stand possessed of the 
residue of such money in trust to divide same 
as therein mentioned. After the date of his 
will testator paid off the mtge. & took a 
reconveyance of the mortgaged property. 
Shortly betore his death, m June & Oct. 
1917, testator contracted to purchase certain 
freehold properties in respect of which he 
paid deposits, leaving balances ot the 
purchase-moncy owing to the respective 
vendors. On Dec. 23, 1917, testator made a 
final codicil, by which, after revoking the 
appointment, of one of his erors. & bequeath- 
ing a legacy, he confirmed his will in all other 
respects. Testator died on Dee. 26, 1917, 
without having, completed the purchases or 
paid the balances of the purchase-money, & 
shortly after his death his exors. completed 
the purchases & paid the balances of the 
purchase-money ; whereupon the question 
arose whether, as between the persons claim- 
ing under testator’s will, those balances 


ought to be borne by the freehold properties 
of testator in respect of which same were 
payable, or ought to be satisfied out of his 
residuary estate :—Jield: (1) inasmuch as a 
vendor's lien for unpaid purchase-moncy 
differs essentially from. a mtge., even in the 
modern & wider sense of that term, upon the 
true construction of the will in the absence of 
any context enlarging the meaning of the 
term ‘“ mtge.,” the balances of the unpaid 
purchase-money owing at testator’s death 
were not ‘‘ sums of money secured on mtge.,”’ 
& no contrary intention was signified by the 
direction in the will to pay & discharge such 
sums out of testator’s residuary estate, so as 
to exclude the operation of 1854 Act, which 
by virtue of 1867 Act. s. 2, extends to a 
vendor’s licen for unpaid purchase-money ; 
with the result that the balances in question 
ought to be borne by & satisfied out of the 
freehold properties in respect of which same 
were pavable, & the devisees thereof were 
not entitled to have those balances discharged 
out of testator’s residuary estate; (2) the 
confirmation of the will by the last codicil 
{hereto, although executed after the mitge. 
on testator’s freehold) property had been 
paid off & after the vendor's hen had arisen, 
had not the cffect’of extending the meaning 
of the words ‘any sums of money secured 
on mige. of any of my freehold & leaschold 
propertics,”” so as to include the balances of 
unpaid purchase-money in queslion.— /te 
BeIRNSTELN, BARNETY vv. BISIRNSTEIN, [1925] 
Ch. 123; 04 b. J. Ch. 623 132 . 9. 251 

nom, Re BERNSTEIN, BARNET? v. BaRNSTEIN, 
GY Sol. Jo. 88. 

(c) After 1925 (Vol. XXII, p. 495). 

Add the following case : 


5620a. Special fund for payment of debts 


** Contrary or other intention ’’— Administra- 
tion of Estates Act, 1925 (c. 23), s. 35.] - The 
provision by testator in dus will of a special 
fund, not being any of the funds mentioned 
in sect. 35 (2) of the above Act, for payment 
of his debts operates as the expression of a 
‘contrary or other intention?” within the 
sect., so as to exonerate, as between the 
different persons clamming through testator, 
a personalty fund which at testator’s death 
was subject to ao mite. from the primary 
luability to discharge it; but the fund = is 
only exonerated to the extent that) the 
special fund is available for discharging the 
mtge. debt, &. mi oso far as it is inadequate, 
the mortgaged property remains primarily 
liable. Re Frcaan, FEGAN vo. FEGAN, [1928 | 
1Ch: 45; 71 Sol. Jo. 866. 


5692. Add. Annotation :— Mentd. Pe Porter, Porter 


v. Porter, [1925] Ch. 746. 


PART IV. SECT. 7, SUB-SECT. 1.— 
A. (a). 

5425 v. .J--P. by his will 
directed that his real property, not 
specifically devised, should be sold & 
all the remainder of his propery 
realised. He also directed that his 
debta, funeral & testamentary ex- 
penses should be paid, an annuity 
provided for his sister, & that certain 
legacies, all charitahlo save one, sbould 
be paid :—Z2Zicld: testator not having 
directed that the proceeds of sale of 








hin realty & personulty should form a 
mixed fund, the primary fund out of 
which the debts, funeral & testa- 
mentary expenses, the annuity, & the 
legacies should be paid was the pure 
personalty, & the realty was only 
charged iu aid of the pure personalty 
in so far as it proved insufiicient for the 
payment of all charges, except the 
charitable legacies which lapsed as fur 
as the pure personalty proved in- 
suffiaent.—Re PaTrron, CAUGHEY vt. 
CorF1 AND, [1925] N. 206.—IR. 


PART IV. SECT. 7, SUB-SECT. 1. 
A (e) ii. 

5511i. Whether mired fund prumanily 
liable.) Where testator has devised 
lus real & personal estates to his exors., 
to sell or convert same into money & 
out of the proceeds to pay his debts & 
legacies, he has created a mixed fund 
for the purpose.— GRAYSON t. WALSH, 
[1926] § P. L. Re. 206; (1926) 1 
WW. RR. £253 20 Sask. Le 1. 288, -- 
CAN. 


Cases 6053a-—6667a. 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


Part V.. -Powers and Rights of Representative. 


6053a. Effect of Adminfstration of Estates Act, 
1925 (c. 23), s. 39.|--Re TROLLOPE’S Wii. 
Trusts, Posrtic Truster v. TROLLOPE, 
[1927] 1 Ch. 5963; 96 L. J. Ch. 3403; 137 
L. T. 3753 71 Sol. Jo. 310. 

6074a. To pay specialty debt—-Mortgage valid 
as against bond--Executor without notice of 
bond.|] —WATERLOO INSURANCE Co. v. LIND 
(1862), 1 New Rep. 61. 

6138a. Effect of Administration of Estates Act, 
1926 (c. 23), s. 39.|—te TROLLOPE’s WILI. 
Trusts, PoBnic TRUSTEE vv. TROLLOPE, 
{4927} 1 Ch. 5963 06 L. J. Ch. 340; 1387 
L. TT. 3753; 71 Sol. Jo. 310. 

6341. Add. Annotation: Consd. Jones v. Wright 
(1027), 44 T. L. BR. 128. 





6341a. —--- -—-- Charges for work in execution of 
statutory trusts.|-—By his will testator 
directed that his trustees should stand 


possessed of certain hereditaments upon 
certain trusts, & declared that any exor. 
or trustee of his will, who was a solr. or a 


Part VI. 


6446a.  - —- Sale of goodwill of business — 
Solicitation of customers.| — The rule in 
Trego v. Hunt, [1896] A. C. 7, extends to a 
vendor’s exor, completing a contract for the 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business.—- 
Boornts v2 Wicker, [1927] 1 Ch. 067; 96 
1. J. Ch. 36130 1387 1. T. 40903 sub nom. 
BouNnk v. WickER, 71 Sol. Jo. 310. 

Annotation :—Refd. rarcy v. Cooper, [1927] 2 K. B. 384. 


6505. Add. Annotation :—Mentd. Burrell v. Leven 
(1926), 42 1. L. BR. 407. 

6526. Add. Annotations :—Mentd. Rawlinson v. 
Ames, [1925] Ch. 96; Houghton v. Nothard., 
Lowe & Wills (1927), 44 T. L. R. 76. 

6544. Add. Annotation :—Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

6547. Add. Annotalion :—Gencrally, Mentd. Ponty- 
pridd Grdns. v. Drew, [1926] 1 IK. B. 567. 
6600. Add. Annotation :—Folld. Firman v. Royal, 

f1925] 1 KK. B. 681. 

6602. Add. Annotation : — eth fe 

Brocklebank v. R., [1925] 1 K. B. 


senemne: 


PART V. SECT. 2, SUB-SECT. 1. 


ao. Before death dutiea id — 
US cas security for payment gtvcn.}— 
». CALIKDONIAN INSURANCE Co., 


sili: under Trustee Act, R. S. &., 
vu. 75), 8. 64, to a judge of tho 
ane 8 Bench for advice, 
y had acted honestly & in what 


person engaged in any profession or business, 
might individually, or through his firm, act 
in the course of his profession or business on 
behalf of the exors. & trustees, & charge for 
so doing :—Held: as the land was vested 
in the trustees apa the statutory trusts, 
any exor. or trustee of the will, who was a 
solr. or a person engaged in a profession or 
business, was entitled, under the will, to 
charge for work or business done in the 
execution of the statutory trusts, because such 
work or business would be done on behalf 
of the exors. & trustees.—Re PEDLEY, 
WALLACE v. WALLACE, [1927] 2 Ch. 168 5 
06 L. J. Ch. 438; 137 L. T. 6863; 71 Sol. Jo. 
583. 


6388a. - —— -——.]—Leasehold property belonging 
to testator, who was original lessee, having 
been directed to be sold & the proceeds 
divided :—~ Held: the exors. were entitled 
to be indemnitied out of the proceeds.— 
Samiti v. Smiru (1854), 2 Eq. Rep. 727. 


Liability of Representative. 


6610. Add. Annotation :—-Generally, Refd. Re 
Kield, Sanderson v. Young, [1925] Ch. 636. 

6667a. Non-repair by representative.]—In 
debt for rent against an adiinustrator, as 
assignee of the intestate, deft. pleaded, in 
discharge of his liability otherwise than as 
administrator, that the intestate underlet, 
for an unexpired term, to a tenant who had 
become insolvent & unable to pay rent; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
which deft. had paid to pltf., & part towards 
the expense of a party-wall ; that, before the 
rent became due, deft. offered to surrender 
all his interest in the premises to pltf., who 
refused to accept them; & that he had fully 
administered, ctc. Replication ; ; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of the value of 
the rent; & that deft. did not offer to 
surrender, etc. Issue thereon :—leld: (1) 
the real value of the premises, as against deft., 
must be taken to be that which it would have 
been if he had not himself committed a breach 
of a covenant to repair in the original] lease ; 





PART V. SECT. 8. 
sf. To receive payment of lump 


but, since for which commuted deceased. a1 
—R. uv. MCCORRISTON, [1926] 4 D. L. 


[tooth 2 D. L. R. 649; [1924] 8. OC. R. 
—CAN 


a 


PART V. SECT. 3, SUB-SECT. 1. 


sa. Power to reduce dedt—dé erecute 
quit-claim deed.J— Where tostator had 
agreed to sell land to K., & the exors. 
roduced the purchase price in order to 
keop K. on the land, & later gave T., 
from whol te stator had bought the 
land, & quit-claim deed of all their 
interest in the land :—2/eld: (1) the 
action of the exors. in reducti the 
price payable by K. was reasonable & 
proper; (2) they should not have 
executed the quit-claim deed without 


thee considered to be the best interests 

of the estate, their failure to do so 

should be excused eee sect. 44.— 

pe vw. NEWLO (Sear): ste) 
L. R. 293; {1926} 3 

330. —CAN. 


PART V. SECT. 6, asian 1. 

1 (p. 601) i. ——- Und rustee Act, 
RS. B. C., 1924 (ce. 36a) 8. as 
Amount limited to 5 per cent. o 
value of estate. )|-——IRe BEORMAN'S 3 
(1925), 37 B. C. R. 41.—CAN. 


aTATR 





gg (p. 602) i. Nat aNer rover 

property eaguaadc nts 

paseed: | Re OXENHAM, [1925] 2 
662.—CAN. 
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1086.—CAN. 
PART V. SECT. 10. 

6438 ili. ——- ——.]}—Re HEWETT 
JERMYN (1898), 29 O. R. 383.—CAN. 
PART VI. SECT. 2, SUB-SECT. 10.—D, 

65956 i. Matrimonial causea— 
Order for costs against husband.}—A 
wife, whose busband had died after a 
decree nisi for divorce & before the 
date when ft could have been made 
; not entitled, ere 
being no funds in ct., to cor arate 
his estate.— JARVIS v. VARvia. 1925) 
2D L. R. 416; [1925] 1 W. W. R. 
847.—CAN. 


v. 
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(2) the value, as between pltf. & deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
& for non-payment of rent.—LorNIDGE v. 
WILSON (1840), 11 Ad. & El. 645; 3 Per. & 
Dav. 641; 97. J. Q. B. 72; 113 BF. BR. 559. 


Annotations :—As to (1) Consd. Re Bowes, Strathmore . 
Vane, Norcliffo’a Claim (1487), 37 Ch. D. 128. Refd. 
Rendall v. Audres (1892), 61 L. J. Q. B. 630. Generally, 
Mentd. Hopwood v. Whaley (1848), 6 C. B. 744. 

6723. Add. Annotation :—Consd. Firman v. Royal, 

[1925] 1 K. B. 681. 


6762. Add. Annotation :—Refd. Re Field, Sander- 
son v. Young, [1925] Ch. 636. 


6911. Add. Annotation :-—Apld. Re 
Munton v. West, [1927] 1 Ch. 262. 


6922. Add. Annotution :—-Consd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 


7059. Add. Annotation: — Refd. Re 
Munton v. West, [1927] 1 Ch. 262. 


7163. Add. Annotalion : -— Consd. 
Sartori, [1927] 1 Ch. 157. 


7190a. -|—Exors. must be allowed a reason- 
able time for breaking up testator’s domestic 
establishment & discharging his servants. 
Two months :—J/eld : not to be an unreason- 
able delay, having regard to the circum- 


Munton, 


Munton, 


Manley — v. 





Cases 6667a—8270a. 


stances.—FIErD vv. Pecketr (No. 3) (1861), 
29 Beayv. 576; 9 W.R. 525; 54. R. 751. 

7190b. -—--.] —Brownr v. Comins, No. 6308, 
ante. 

7225a. Assets improperly obtained.|—Where two 
exors. obtained part of the assets improperly, 
by signing joint receipts in favour of each 
other, while they had large balances in their 
hands respectively, the ct. gave interest on 
those sums at five per cent. against both 
exors.—Bick v. MoTLey (1885), 2 My. & K. 
312 3; 39 6. RR. 962 5 sub nom. BECK v. MOTLEY 
44.4 J. Ch. 68. 

7250a. |—Where there is a direction in the 
will to accumulate a residue, with which the 
exor, does not comply, he must pay interest 
from the expiration of one vear after testator’s 
decease up to the date of filing the answer.— 
Amiss ~. PALL (1857), 3 Jur. N.S. 584. 


Annotation :- Dbtd. Ae Emmet's state, Knunet ve. limmet 
(1881), 17 Ch. D. 142. 


7256a. -| Exor. charged with interest 
on divdends of stock received by him, & 
hept at his banker's with his own money 
for a number of years, instead of being 
invested to  accunniate.—GoOODCHILD — v. 
BFinton (1820), 3 ¥. & J. 481; 148 H.R. 

- 1269, Ma. Ch. 

7273a. —-—— -----.]- GQULROY vv. 
7268, anle. 














Su mPHeNNS, No. 


Part VIl.—-Actions by and against Representative. 


7492a. Suit for account of testator’s estate.]— 
Lapse of time will not of itself bar an exor. 
of an exor. of his right to have an account of 
his exor.’s testator’s estate taken, with a 
view to ascertain such cxor.’s liabilities as an 
accounting party.— Smuirit rv. O’Gravy (1870), 


Tr. R23 PLC. 3115 7 Moo. PLC. CL N.S. 106 ; 
oO fa J.P. . 68. 23 1.1. 4705 19 WR. 
2235 17 H.R. 41, B.C. 


7684. Add. Annotation :-— Refd. Re Forder, Morder 
v Border, [1927] 2 Ch. 291. 


Part VIII.—Administration by Court. 


8018. Add. Annotation :—Refd. Hunter v. Stadt- 
eas Hochseefischerei Gesselschaft, [1925] 2 
. B. 498. 





PART VI. SECT. 4, SUB-SECT. 2.—-A. 





PART VII. SECT. 2, SUB-SECT. 5. - 


8228. Add. Annotation ;-—Mentd. Grant v. Boos, 
[1926] A. C. 7&1. 
8270a. --—— Separate sets of trustees of settled 





Herati, (1921) 1 W. W. RK. 1183 86 





vw i. -J~—A coutract made by an 
exor. or administrator on behalf of the 
estate, but not relating to an obligation 
incurred by testator or intestate, 
ronders him personally liable, even 
though it is expressed to be made “ as 
exor,” or ‘‘ as administrator.’ —WALcH 
v. NORDQUIST, [1926] 4 D. L. R. 126; 
(1926] 2 W. W. R. 854; 36 Man. L. RR. 
46.—CAN. 


PART VI. SECT. 6, SUB-SECT. 5.—B. 


sp. Counsel’s fee—For general work 
& advice—--Not allowed.j—Re Dopar 
EstatTr, [1925] 1 D. L. R.1140; [1925] 
1 Ww, W. Rr. 776.—CAN. 


PART VII. SECT. 1, SUB-SECT. 9.—A. 


sq. Liability on failure of appeal— 
Appeal without merit or substance.}— 
The costs of an appeal without merit 
or substance taken by a porsonal 
reprerentative :—Z/eld : to be payable 
by such representative in bis individual 
capacity.—STRELIOFF wv. FIRST Na- 
TIONAL BaNK OF JOLIET, [1925] 2 
W. W. R. 501.—CAN. 


B. (a). 


st. Appointment by foreign court.J}— 
An exor. or administrator cannot, as a 
general] rule, be sued as such in the cts 
of any State or country other than 
that in which he received his appoint- 
ment.—GOODBUN tT MVUICHELL, [1926] 
2).L. RR. 5403 [1926] 2 W. W. KR. 67; 
35 Man. L. hk. 569.— CAN. 


PART VII. SECT. 2, SUB-SECT. 6.— A, 


p i. -—— Claim for deceased's board 
during lifetime.\}— Re THOMPSON (1926), 
58 N.S. R. 489.—CAN. 


PART VII. SECT. 2, SUB-SECT. 8.—A. 


a i. -}—-The proper 
form of judgment against exors. or 
administrators in respect of a liabilitv 
of deceased is for payment in duc 
course of administration, unless there 
is on their pee uw distinct afiirmative 
admission of assets sufficient to pay all 
creditors; upon a judgment for the 
amount recovered to be paid in due 
course of administration it is improper 
to issue execution.—-Zie TEXTALL 


a < me 











D. L. R. 710.—CAN, 


PART VII. SECT. 2, SUB-SECT. 9.——-A, 


si. Wirdow’s costs of application 
for relief under Devolution of Estates 
Act, R. S S., 1920 (c. 73), 8. 24.]— 
Re Mowcnenko, [1926] 1 D. Lh. RR. 
265 ; (1926) 1 W. W. it. 139; 20 Sask. 
L. R. 279,.— CAN. 


PART VII. SECT. 2, SUB-SECT. 10.— A, 

7763i. Garnishec proceedings— Decree 
in administration surt—Dumagcs re- 
covered by administratrixr under Fatal 
Accidents Act—Gurnishee summons set 
aside.J—-MCEWAN tv. Sproxt (N. W. T.) 
(1906), 4 W. L. RR. 325.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 

sv. Share of nert of kin—Mortgagee 
of.J—- Held: entitled to bring pro- 
ceedingh.—_SwWEENEY v. GALLAGHER 
(1888), 22 I. L. T. 82.—I1R. 

sw. —— Assignee of.}—Held: on- 
titled to bring Proce —-TEVLIN 
v. GILSENAN (1901), 36 JI. L. T. 35. 


— 





Cases 8270a—-9014. 


shares.|—Re ScorT, Scotr v. Scorr (1926), 
71 Sol. Jo. 430. 

8484a. - —~ Valuation of annuity payable under 
payment included.]--In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the ct. of 
the deceased person’s estat e, it is sufficient for 
the annuitant to prove, as a fact, that if the 
annuity continues for the period normally to 
be expected, the estate will not suffice to mect 
the debts & the annuity in full.-— Fe PINK, 
JLVIN v7 NIGHTINGALE, [1927] 1 Ch. 237; 
961. J. Ch. 202; 1386 1. TT. 399; 70 Sol. Jo. 
1a90. 

SAW 


PART VIII. SECT. 5, SUB-SECT. 4.—C. Ma Hock v. 


ni, ——— Disposal of assets.|-~Where 
® creditor or one of the next of kin in- 
stitutes an administration suit agamst 
an exor. the institution of the action 
or the obtaining of a decree will not 
bring the doctrine of lis pendens into 
operation, & does not deprive the exor. 
of the power to dispose of assets, 
unless pi f. has obtained un order 
appointing a receiver or an injunction 
restraining the exor. from cxorcising 
the powers vested in liwn.—Lirk Lim 


Ma Hon 
1. L. lt. 2 Ran. 4.—IN 


PART VIII. aah 7, SUB-SECT. 2.— 


sy. Insurance policy— Protected for 
nayment of debts— Under Life Insurance N.Z. 
Act, 1908, s. 65.)—Where an insolvent 
estate includes the proceeds of an in- 
surance policy protected for deceused’s 
debts by the above Act, the policy 
moneys are liable for all testamentary 
expenses arising in the administration 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


8494. Add. Annotation :—Mentd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

8750. Add. Annotation :—Mentd. Re Hardyman, 
Teesdale v. McClintock, [1925] Ch. 287. 


87938. Add. Annotution :—Generally, Mentd. Re 
Beirnstein, Barnett v. Beirnstein, [1925]Ch.12. 


8802. Add. Annotation :—As to (2) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 139. 


8866. Add. Annotation :—Refd. Re Porter, Porter 
v. Porter, [1925] Ch. 746. 


8891. Add. Annotation :—Consd. Jn the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


9014. Add. Annotation :—As to (4) Refd. Jn the 
iistate of Plant, Wild v. Plant, [1926] P. 139. 


(1923), & realisation thereof; funeral & the 
D. other testamentary expenses are borne 
by the protected policy moneys & the 
remnainder of the estate in proportion 
to their value.—MAITLAND 1. PUBLIC 
TRUSTEE, [1924] N. Z L. R. 840.— 


PART VIII. SECT. 8, SUB-SECT. 1.—A. 

8559 ii. Costs of mortgagee’s 
action to realise security & for admanis- 
fration.|— LL.BONARD t. KELLETT (1891), 
27 1. li. Ir. 418.-—IR. 
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Vol. XXIV.—Cases 37—160. 


EXTRADITION AND FUGITIVE OFFENDERS. 


Part |.—Extradition to Foreign Countries. 


37. Add. Annotation :—-As to (1) Refd. JR. v. Brixton Prison, Ex p. Shure, [1926] 1 Is. L. 
Beebe (1925), 133 L. T. 736. 127. 
127. Add. Annotation:—Consd. Ri. v. Brixton 
126. Add. Annotation:- As to (1) Refd. R. v. Prison, Fa p. Shure, [1926] 1 kK. B. 127. 


Part I1].—Surrender between British Dominions inter se 
and the United Kingdom. 


148. Add. Annotation: -Asto (1) Apprvd. Sobhuza 





IT. v. Miller, [1926] A. C. 578. 160. Add. Annotation: Refd. Campbell v. Pollak, 
159. Add. Annotation :—Apld. Re Paget, Lr [1927] A.C. 732, 


Official Receiver, [1927] 2 Ch. 85. 


ffenee according to Canadian law.— PART III. SECT. 2, SUB-SECT. 1 

I. SECT. 3, SUB-SECT. 38. . ; bea a ge : , . 
C (a) in. WASHING ah oe asc FLEILCHER, 4 st. Cancellation of warrant-—Juris- 
= aS ate eee Mas 3 wclion o igh Court.| -~Alth h Ha- 
83 iv. —-—.] While the imputed W. 2. 5085 46 Can. Crim. Cas. it padition Ret. 1908, a +s. aiaicne 
offence must be shown to be a crime : the Govt. of India & the local Govt. to 
under the Jaw of the demanding State, | . 88. Ioreign law-—Mode of proof.\— — stay proceedings taken under chap. ITT 


yet, in determining whether thore is | UTAH SLATE Pa JONES 44 Can. of the Act & to direct any warrant to be 
such evidence of eruninality as accord- | Crum. Cas. 3555 (1925) 3 W. W. Re cancelled & accuned released, thin does 


ing (o Canudian law would justity 750.—CAN. not oust As Jurisdiction of the Tigh 
commitmen e erme hac se a %t. to interfere where action has not 
__.....-.. in Canada, regard is to be PART III. SECT. 1, SUB-SECT. 3. been taken under a valid warrant.— 
had to the essenco of the aet charged, sk, Not absconding from jail.j— JAIPAL BHaAgat v. R.(192)), Lo Le 3. 


& extradition is permitted i there | JarpPaAL BmaagaT ev. R. (1921), 1. Lb. RR. 1 Pat. 57.—IND. 
exists the elements of the imputed ' 1 Pat. 57.—IND. 
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Cases 29-—206a. 


29. 


ENGLISH AND Empire Dicsest SupPLEMENT. 


FACTORIES AND SHOPS. 


Part |.—Classification and Definitions. 


Add. Annotation :—Refd. Skinner v. Breach, 
[1927] 2 kK. B. 220. 


40. Add. Annotation :— Refd. Skinner v. Breach, 


[1927] 2 K. B. 220 


oo 


Part I1l.——Accidents. 


68. Add. Annotation : - Generally, Refd. Atkinson 


v. L &N. E. Ry. (1925), 42 T. L. R. 79. 


71. Add. Annotation :-—Refd. Atkinson v. L. & 


76a. 


118. 


192. 


N. EB. Ry. (1925), 42 T. L. RR. 79. 


Machinery equally safe fenced or un- 
fenced—Overhead shaft.|—-Kesps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the mill gearing. The 
driving belt slipped off the pulley & an 
employeo of resps. attempted to put it back 
while the shaft was running & sustained 
injuries. The shaft & pulley were about 
thirteen feet from the floor & they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a beam 
about seven feet from the floor, & was acting 





contrary to resps.’ instructions. Resps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ground, 
dismissed the case :—VH/cld: the finding of 
the justices was not equivalent to a finding 
that the shaft was ‘‘in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
feneed,’”” which was the requirement of 1901 
Act, s. 10 (1) (c), & there would have been no 
evidence to support the latter finding.— 
ATKINSON v. LONDON & Nort EAstrrurn Ry. 

Co., [1926] 1 K. B. 313; 95 L. J. K. B. 266; 

134]. T. 2173 90 J. P. 17; 42 T. L. R. 79: 
23 L. G. H. 702; 28 Cox, C. C. 112, D.C. 


Part 1V.—Dangerous and Unhealthy Industries. 


Add, Annotations: - Refd. Wamilton — ». 
Shelton Jron, Steel A Coal Co. Leigh v. 
Same, Timmins v. Same (1926), 961. J. K. B. 
2955 Lewis v. Guest, Keen & Nettlefolds, 
Watkins 7. Same, Tucker v. Same, Ingram v. 
Crawshay (1927), 06 L. J. K. 1. 604. 


129. Add. Annotation :— Generally, Mentd. Bennett 
v. Whiteh~ad, [1926] 2 K. B. 380. 


153. Add. Annotation :—Refd. Stroud v. Bath Gas 
Light & Coke Co. (1927), 137 L. T. 623. 


Part V.—Conditions as to Employment and Wages. 


Add. Annolation :—As to (1) Consd. Ruther- 
ford v. Trust Houses, [1926] 1K. B. 321. 


ford v. Trust Houses (1925), 89 J. P. Jo. 


682. 


198. Add. Annotation :—As to (2) Distd. Ruther- 


PART I. SECT. 1, SUB-SECT. 1. 

sa. I lour mul.}—Held ;: a‘ factory "’ 
within Factorica Act, 1894.—SELKY v. 
re eae (1901), 38. A. L. R. 21.— 


PART III. SECT. 1, SUB-SECT. 1. ia 
70 iki. -] 

charged under 190! Act, 8. 10 1) Xen, 
with failing to keep its fact ory in con- 
formity with that Act, in respect that 
a dangerous part of the machinery, the 
cutter of a horizontal mijhug machine, 
was not either sceurely feneed, or in 
such ae position or of such construction 
as to bo equally safe i overy person 
employed or working in the factory 
as it would have been a _it had 
been securely fenced :-— lci aaee 
question whether a beste ‘of th 

inachinery was “ dangerous ”’ within 
the Act was one of degree, & the 
risk Involved in the use of the cutter 











—A co 


206a. 


did not reach a degrec sufficient to 
justify that part being classified as 
‘dangerous "?; (2) in any event, to 
secure a conviction, facts must be 
cetablished to support the sccond 
brauch of the complaint, &, on te 
facts, the charge was not pro — 
eg a v. BakR & STkKOUD, 11927] 
. Cc. (J.) 21.—SCOT. 


81 iii. --—~In 
action by the widow of a decoascd 
employes against his employer pltf. 
alleged that deft. in a ob of 
Factories & Shops Act, 1912 ( W.), 
neglectod & omitted oe. oe ep are 
to fence the dangerous of 
machiue whereby deceased was tained 
& died. The P Aad ep ear @ general 
verdict for deft. :—Held: in the Fi 
ticular eens there shoul 
a new trial, there having been a mis- 
direction on the , qnestion of contribu- 
tory negligence upon which the jury 
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—-—- Shops Act, 1913 (c. 24), s. 1.— 


might have acted.— COriELD v. WATER- 
re CTT vie Lrp. (1924), 34 CL. RR. 


PART V. SECT. 38, SUB-SECT. 1. 


sk. Meal-times—Interval for mealse— 
Whether nart of hours of employment— 
Shops Act, 1912 (c. 3), 8.1 (3) & Sched. Ad 
“wo employees in a shop 
work at 7 a.m. & stopped ‘ror ‘at 
6.45 p.m. One of them was allowed 
owe for dinner from 10.45 a.m. 
until 11.45 a.m., the other from 
2 pn: to 3 p. m., approximately :— 
abi although cach of the employees 
away during part of the penoe 
ii. 30 to %. 30, their hours of rae oy- 
ment included those hours, & their 
rer atlas had contravened the above 
ae, not allo thom an interval 
at three-quarters an hour between 
those hours. eH oTcRIAON v. CUMMING, 
[21936} S. C. (J.) 110.—SOOT. 


Vol. XXIV.—Factories and Shops. 


Where the occupier of premises for the sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 1912 (c. 3), s. 1, 
with regard to holidays, the provisions of 
sect. 1 (1) (a), (b), (c) & (d) of the above Act 
shall apply to shop assistants employed on 
the premises wholly or mainly in connection 
with the sale of intoxicating liquors or re- 
freshments for consumption on the premises, 
he must be taken to elect to adopt the 
extended definition of shop assistant in 
sect. 1 (5) of the above Act, namely, that 
“shop assistant’? includes ‘all persons 
wholly or mainly employed in any capacity 
at the premises in connection with the 
business there carried on,’ & he cannot 
afterwards be heard to say that any person 
so employed is not a shop assistant.— 
RUTHERFORD v. TRUST Housks, Lrp., [1926] 
1K.B. 321; 95 L. J. K. B. 3713; 134 L. T. 
630; 90 J. P. 62; 42 T. L. RR. 1483 24 
L. G. R. 2463; 28 Cox, C. C. 161, D.C. 

286. Add. Annotation :—Refd. Pritchard v. James 
Clay (Wellington) (1925), 42 T. L. R. 139. 

261. Add. Annotation : - Refd. Riversdale Mill Co. 
v. Hart (1926), 43 T. L. R. 73. ; 

263. Add. Annotations:- Apld. Jones v. Harris 
(1926), 43 T. L. R. 1. Consd. [lart v7. Rivers- 
dale Mill Co. (1927), 96 L. J. K. B. 691. 

264a. -}—Applt. was employed by resps. as a 
moulder of iron pipes upon piece work under 
an agreement by which applt. was to be paid 
53d. for a complete pipe free from defects, & 
other & smaller agreed prices for pipes de- 
fective in specilied ways, ¢.g., o}d. for a pipe 
that was bent. These agreed prices were 
fixed at the time of applt.’s employment. 
No notices containing the terms of the agree- 
ment were kept by resps. as required by 





Cases 206a—299. 


Truck Act, 1896 (c. 44), & no particulars in 
writing were supplied to applt. as required 
by that Act :— Held: the agreement was a 
clear attemnpt to evade the above Act. The 
workman was employed to make pipes of full 
length & free from defects, & in paying the 
smnaller prices for defective pipes resps. were 
making deductions ‘‘ for or in respect of bad 
or negligent work or injury to the matcrials 
or other property of the employer.’’— 
PRITCHARD v7 JAMES CLAY (WELLINGTON), 
Lrp., [1926] 1 KW. B.238 ; 95 LJ. K. B. 107; 
104 LT. 2445 909.P.15;3 42 T.L. R. 189 ; 
T0 Sol. Jo. 266; 28 Cox, C. C. 122, D.C. 


at aa > -Distd. Riversdale Mill Co. v. Hart, [1927] 
~ 2B. 624. 


264b. 


276. 
277. 





J—By order dated Mar. 8, 1897, the 
Secretary of State exempted from the pro- 
visions of Truck Act, IS96 (ce. 41), persons 
engaged in the weaving of cotton in) the 
county of Lancashire. Resp., a weaver of 
cotton in Lancashire employed by applts., 
was negligent in performing certain work &, 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
plovers deducted a reasonable sum from the 
‘standard list’? rates of wages which had 
been agreed between the employers’ & 
workers’ organisations, as the remuneration 
for good, merchantable cloth, & paid her the 
balance as her wages :— d2eld : this deduction 
was not illegal as being in contravention of 
the Truck Acts. -HART v. RiveRSDALL MILL 
Co. (1927). 96.1. 7. K, B. 6915: 1837 L. Tet: 
915. BP. 1853 48 RP. La Re. 3963 TE Sol. Jo. 
407, GC. A.3 affg. S.C. sub nom. RIVERSDALE 
Mint Co. v. Harr, [1927] PW. . 624, D.C. 
Add. Annotation: Apld. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. I. BB. 697. 

Add. Annotation: Consd. Hart v. Riversdale 
Mill Co. (1927), 06 TL. J. K. B. 691. 


Part VI.—-Administration and Penalties. 


299. Add. Annolation :—Refd. Atkinson v. L. & N. E. Ry. (1925), 42 T. L. R. 79. 


Cases 58—165. ENGLISH AND EMPIRE DiGEest SUPPLEMENT. 


FAMILY ARRANGEMENTS. 
Part Il.—Validity and Effect. 


58. Add. Annotation :-—- Mentd. Jagger v. Jagger, 164. Add. Annotation :—Refd. Parr v. A.-G., 
{1926] BP. 93. [1926] A. C. 239. 

114. Add. Annotation :—Mentd. Re Barratt, 165. Add. Annotation :—Consd. Re Carnarvon’s 
National Provincial Bank v. Barratt, [1925] Chesterfield S. E., Re Carnarvon’s Highclere 
Ch. 5650. S. K., [1927] 1 Ch. 1388. 
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Vol. XXIV.—Cases 8~ -15la, 


FERRIES. 
Part |.—Definition and 


For the paragraph in the original volume sub- 
stitute the following paragraph :— 
——.}—Defts., under a statute of 1791, built 
a toll-bridge in place of an ancient ferry on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of the bridge. ITltfs., the county council, 
owned land adjoining one of the approaches 
& built a school on it. Defts. denied pltfs.’ 
right to free access to the school over the ap- 
proach :—Held: as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, & the substituted highway 
consisted of the approaches to the bridge plus | 
the bridge, & as the old approaches were | 
highways to which owners would be entitled 
to access, the substituted approaches were 


Nature of Ferries. 


highways by which adjoining owners had 
similar rights of access, & defts.’ claim was 
ill founded.-—YorKsSHIRE, Kast RIDina, 
CounTy CouNncin 7. SELBY BRIDGER Co. OF 
PROPRIETORS, [1925] Ch. 841; 95 L. J. Ch. 
86; 1383 L. T. 688; 41 T. L. BR. 602; 69 
Sol. Jo. 775; 23 Th G. BR. 547, 
13a. ~ - Persons able to cross on foot 
at low water.J—(1) //cld: a franchise ferry 
between South Benflect & Canvey Island had 
been granted to pltfs.” predecessors in title. 
(2) The ease is unique in one respect 
because at. low water the tidal creek can be 
traversed on foot (RoMimn, J.).—LAYZELL v. 
THOMPSON (1926), OL. P2893 48° T. La 18. 58 ; 
affd. (1927), 96 L. I. Ch. 3892, CL. A. 


Part Il.-—Creation and Transfer of Ferries. 


34. Add. Annotation :—As lo (3) Refd. Layzell v. | 35a. —-— J. Layzewn v. THompson, No. 18a, 
Thompson (1926), 43 T. Ti. 1. 58. ante. 
35. Add. Annotation :—Refd. Layzell vr. Thomp- , 514. Add. Annotation :—As to (2) Refd. Layzell v. 


son (1926), 43 I. I. 1. 58. | Thompson (1926), 43 'T. 1. BR. 58. 


Part IIl—Rights, Duties and Liabilities of Ferry Owner. 


65. Add. Annotation: Refd. Layzell v. Thomp- 

son (1926), 45 T. L. R. 58. 

66. Add. Annotations :-- Generally, Refd. Winsford 
Entertainments v. Winsford U. D. C. (1924), 


23 I. G. R. 254; Yorkshire Mast Hiding 
County Council v. Selby Bridge Co., [1925] 
Ch. 811. Mentd. Jaeger v. Jaeger Co. (1927), 
41 RLV. C. 187. 


Part 1V.—Disturbance of Ferries and Remedies Therefor. 


150. Add. Annolulions :—As to (1) Refd. Metcalfe 151a. 
v. Boyce, [1927] 1 K.B.758. Generally, Refd. 
Layzell v. Thompson (1926), 43 T. I. lt. 58. 


~]| LAYZELL v. Tiompson, No. 
3a, ante. 


others J—1p on action by a railway co. 
to interdict defender froin conveying 
passengers for hire across a ferry: 


x os in the absence of any rival title in 
PART IV. SECT. 2, SUB-SECT. 3.—B. favour of defender, a primd facie title 


sb. Proof of acquisition of termini to sue, without the necessity of 


sufficient —Proof of origam unnecessary. | 
—-In an action by a railway co. to 
interdict. defender from conveying 
passengers for hire acrosp a ferry :— 

eld > conveyances from the owners 
of the lands on either side of the ferry 
of their whole rights gave pursucrs, 


averring on What their author’s titles 
were founded.— LONDON, MIDLAND & 
Scorrisy Ry. Co. v. MSVDONALD, (1924) 
Ss. Cc. $35.— SCOT. 
PART IV. SECT. 2, SUB-SECT. 4. 
sd. Right of ferry exerciscd by 


Hold: a defence that pursuers had not 
exercised an exclusive right of terry, 
in respect that otber persons had, 
without protest, ferried passengers for 
hire, was irrelevant.— LONDON, MID- 
LAND & ScoTrisu Ky. Co. v .M‘DONALD, 
11924) 5S. C. 835. SCOT. 


Cases 9—485. ENGLISH AND EMPIRE DiGcEest SUPPLEMENT, 


FISHERIES. 
Part 11.—Public Fisheries. 


9. Add. Annotation er Mentd. The 57. Add. Annotation :—Refd. South Staffordshire 


Vagernes, [1927] P. 311. Mines ey nage Comrs. v. Elwell (1927), 91 
29. Add. Annotation :—As to (2) Refd. The Fager- J.P. 153. 
nes, [1926] P. 185. 


Part II!l_—Private Fisheries. 
176. Add. Annotation :—Refd. Abrahams v. Mac Fisheries, [1925] 2 K. LB. 18. 


Part IV.---Fisheries in relation to Navigation. 


356. Add. Annotations: As to (2) Refd. The 866. Add. Annotation :—Refd. The Carlgarth, The 
Carlgarth, Fhe Otarama, [1927] BP. 93. Otarama, [1927] P. 93. 
Generally, Mentd. Lagan Navigation Co. «. 
Lambey Bleaching, Dyeing & Finishing Co., 368. Add. Annolalion:—As to (2) Refd. The 
[1927] A. CL. 226. Carlgarth, The Otarama, [1927] P. 93. 


Part Vi.—Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 


485. Add. Annotation: Refd. Mverton v. Walker (1927), 137 JT. FT. 504. 


PART Ill. SECT. 1, SUB-SECT. 5. bag-net Ashery duly removed the the statutory prohibition against 
130 i. Znland non-tidal lake Land ‘e#8ders of their bag-nets during the fishing for or taking salmon durtr ine 
wstcd in Crown— Rights of owner or weekly close time. In spite of thir, weekly close time.— ABERDEEN R- 
ane of land errndine 46 Aahe \— they caught 165 salmou during cleven | BOUR Cowrs, v. STOTT, [1927] S. C. cr) 
McDONALD r. LINTON (N. B.), [1926] Successive Wookly close times: Held: 35. ~SCOT. 
‘ ‘ a tedeatiog e owne were iltv oOo con- 
3D. 1. Rt. 779.— CAN. travention of Salmon Fisheries (Scot- PART VIII. SECT. 5. 
PART V. SECT. 5, SUB-SECT. 3. lund) Act, 1868 (c. 123), 8. 15 AC 526 i. General rule — Jurisdiction 


in respect that compliance with b ousted. oa (MooRR) v. O’HANRAHAN, 
n i. .| -The owners of a laws did not uvoid the duty of observ (1927] I. R. 406.—IR. 
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Vol. XXV.—Cases 76—414a. 


FOOD AND DRUGS. 


Part Il.—Adulteration and Impoverishment. 


76. Add. Annotation :—Folld. Bowker v. Wood- 
roffc, Bowker v. Premier Drug Co. (1927), 96 
lL. J. K. B. 750. 
78. Add. Annotation :— As to (2) Apld. Bowker v. 
Woodroffe, Kowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 
78a. ——- ——.]—(1) Where a person is charged 
with selling to the prejudice of a purchaser an 
article of food which is not of the nature, 
substance & quality demanded, & the article 
is one tor which there is no recognised 
standard of quality, it is the duty of the ct. 
to fix a standard, in the sense of having regard 
to a minimum below which the article must 
be regarded as deficient. 

(2) Where an analyst expresses in a 
certificate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, nor if there is 
no evidence that he khnew the composition 
of the article. -BOWKER v. WOODROFFE, 
BOWKER v. PREMIER DRUG Co., Lop. (1927), 
96 L. J. K. 8. 750; 187 LT. 3473 81 J.P. 
118; 43 T. L. R. 516; 25 3. G. RR. 306 ; 
28 Cox, C. C. 397, D.C. 


Liability of wholesaler— Sale by retailer.|— 
BOWKER v. WOODROFFE, BOWKER v. PREMIER 
Drvua Co., lurn., No. 78a, ante. 


rar aaa lla 23 L. G. R. 15; 27 Cox, 
72. 


98a. 


135. 


140. Add. Citations :—23 L. G. R. 22; 


27 Cox, 
C. C. 678, D. C. 


Add. Annotation :—As to (2) Refd. Preston 
v. Grant (1924), 04 L. J. K. B. 125. 


147. Add. Annotation: As to (1) Refd. Bowker v. 
Woodroffe, Bowker or. Premier Drug Co. 
(1927), 961. J. Ik. B. 750. 


148. Add. Annotation: Retd. Bowker ¢. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 
96 L. J. K. B. 750. 

150. Add. Annotation: 11s to (1) Consd. Bowker 
ev. Woodroffe, Bowker ve Premier Drug Co. 
(1927), ¥6 L. J. KB. 750. 


150a. —-— Absence of recognised standard.| — 
BOWKER ve. WoopROorkhb, BOWKER ¢. PREMIER 
Drve Co., Lrp., No. Tsa, ante. 


174. Add. Annotation :—Folld. Bridges v. Griffin, 
[1925] 2 K. B. 233. 


187. After this case insert. ** Addition of colouring 
matter to milk. |—Sce No. 218a, post.’’ 


Milk adulterated with colouring matter. | 
—-The defence that he purchased the muk 
with a written warranty is not available 
to a vendor of milk adulterated by the 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1922 
(c. 54), s. 4, which neither includes such a 
detence nor contains any provision that it 
is to be read with any Act containing such 
a defence.—REEMAN v. KNaArPP (1925), 131 
L. T. 224; 90 J.P. 73; 42 T. LR. 18Ls at 
L. G. RR. 423; 28 Cox, C. C. 117, D.C. 

283. Add. Annotation :—As to (3) Refd. Conn v. 
Turnbull (1925), 89 J. P. Jo. 300. 


218a. 





Part II1].—Sale of Unwholesome Food. 


358. Add. Annotation :—Refd. Frome United Breweries Co. v. Bath JJ., [1926] A. C. 586. 


Part V.—Particular Articles of Food. 


414a. Exposure for sale—What amounts to.|—A 
baker was delivering bread from an open car 3 
after completing hi» round, while he was on 
his way back to the bakehouse, he was 
stopped by an inspector, who weighed the 


PART II. SECT. 3, SUB-SECT. 3.— 
C. (b) iv. 


142 1. —— Notice not seen by pur- {0rm, to 


chaser—Onus of gprvof.j—Where an 


article of food exposed for sale bears u 
label indicating that it does not con- 
the statutory standard of 
genuineness :—Held : 


remaining loaves & found a deficiency :-—- 
Held: there was both an offering & an cx- 
posure for sale of the biead Iectt im the car, 
since, when the journey started, it was 
uncertain which, if any, loaves would remain 


prove that the conicnts of the label 
were brought to the notice of the pur- 
chaser. ——- PATTERSON _ 0. FINDLAY, 


the seller must [1925] 8. C. (J.) 53.—SCOT. 


Cases 414a—572. 


unsold, & they were taken for the purpose of 
being sold it customers required them.— 
KEATING v. Horwoon (1926), 135 L. T. 29; 
90 J.P. 141; 42 T. L. R. 472; 24L. G. R. 
362 ; 28 Cox, (. C. 198, D.C. 


447. Add. Annotation :—Refd. Preston v. Grant, 
[1925] 1 K. B. 177. 

465. Add. Citation :— 27 Cox, CO. C. 637. 

475. Add. Annotation: Distd. Burrows v. Rapson 
(1927), 25 LL. G. Rt. 397. 

475a. —- -—- Grocer occasionally selling bottled 
milk.] — Applt. carried on business as a 
general grocer. He purchased for resale 


495. 


508. 


Part VIl.—Control 


619. Add. Annolation :~—Folld. Brocklebank vv. 
R., [1925] 1 K. B. 82. 

955. Add. Annolulion :- Generally, Mentd. France 
Fenwick v. R., [1927] 1 WK. BL 458. 

558a. - —-- — —— .J— The Food Controller, act- 
ing under powers conferred by Detence of the 
Realm Regulations, reg. 2B, requisitioned all 
the bacon Janded on or before a certain 
specified date, A at) the same time, acting 
under powers conferred by reg. 29. 1e- 
quisitioned all bacon landed after such date : 
—Held: in assessing the compensation to 


572. 


ENGLISH AND Empire Digest SUPPLEMENT. 


sterilised milk in sealed bottles, & resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. Ife was not registered as a dairyman 
or purveyor of milk :— Held: there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
purveyor of milk without being registered.— 
BURROWS v. RAPSON (1927), 25 li G. R. 397, 
D.C. 


Add. Annotation :—Refd. Bridges v. Griffin, 
[1925] 2 K. B. 233. 


Add. Citation :— 28 Cox, C. C. 7. 





in Wartime. 


be paid for the bacon requisitioned under 
rey. 21°. the arbitrator was entitled to take 
unto consideration the iact that the Food 
Controller was already in possession of large 
stocks of bacon requisitioned under reg. 2b. 
—Swirr & Co. v. BOARD OF TRADE, [1926] 
2K. B.181; 95 L. J. KK. B. 83843 135 L. T. 
SUL; 42 T. L. R. 461, C. A.s previous pro- 
ceedings, [1925] A. C. 520, LI. L. 

Add. Annotation :—Refd. R. v. Maidstone 
Prison, Ex p. Maguire (1925), 133 L. T. 
710. 


PART V. SECT. 3, SUB-SECT. 4.- B. 


8 1. Words deserephive of 
article sold.) -Where margaline was 
bold in a Wrapper which bore, in large 
type, the woids ** Charmo Matgaiine,’’ 
below which, in smaller type, were the 
words * contaimne & small quantity 
of butter.” & the name ‘* Charmo ” 
Was 4a duly approved addition to the 
word *f margarine,’’ & the seller, econ- 
vietcd under Hiutter & Margarine Act, 
1907, 8. 8, appenled -- Jleld : the 
words “ contammg a small quantity 
of butter,’? were meicly deseriptive of 


TS eeea teenth ool nal 


the artache sold, & did not form part of 
a faney o1 descriptive name which had 
not been appioved; & conviction 
quashed.—SoMJ RVILLE & BARK, LTb. 
ae CHALMERS, [1925] S. C. (J.) 70.— 


PART V. SECT. 4, SUB-SECT. 3. 


508 me - — — j 
dairytuan was couvicted of selluug 
pweet nuh which was not genwne, in 
respect that 314 contamed less than 3 
per eent. of nulkh fat. The alleged 
deficiency 1n fat was cstablphed, but 


-— 


544 


it was also proved thaf the nulk had 
not been tampered with in any way, 
the deficiency boing due to the milk 
having stood fo1 some time mm the can, 
& to the sample having been drawn 
from a tap at the bottom after the 
cream had risen. No evidence was 
led ab to the possibility or impose: bility 
of redistributing the constituents of the 
pulkin the can by sturmey or othe1wise : 
— Held: aceused had tailed to rebut 
the statutory piecsumption that the 
tlk was not genuine, & the conviction 
was right.- M‘CALLUM ov. BROOKS, 
{1926] &. C. (J.) $Y.- SCOT. 


Vol. XXV.—Cases 126—428a. 


FRAUDULENT AND VOIDABLE CONVEYANCES. 
Part I.—Conveyances Impeachable by Creditors under 


126. 
Salaman, [1926] Ch. 167. 


138. 


[1925] Ch. 853. 
252. 


853. 
293. 


339a. 


126 1h. R. 1155. 
afuenotlations ° 

10 Ves 139. 

823; 


Consd. (‘ook *. Walker (1855), 25 L. T. O. S. SL. 
Jezeph v. Ingram (1817). 1 Moore, C. P. 189 ; 
Moore, C. P. 3573 


v Heatheate (1820), 4 
Lombe (1820), 1 Brod. & Bing. 506. 


377. Add. Annotation :—Refd. Re Lioyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 


853. 


395. Add. Annotation :—Consd. Jagger v. Jagger, 


[1926] P. 93. 


PART J. SECT. 2, SUB-SECT. 1. 


a i. -/—Deft. provided a bouso 
for her father in which to lve rent free 
for the rest of his Ife, in consideration 
of which he transferred @& business 
block to her with the object of securing 
her for the rental value of the house & 
the cost of upkeep. Fixccution eredi- 
tors of the father attacked the transfer 
under 13 Eliz. « 5, & Fraudulent 
Preferences Act, K. 8S. S., 1920 (c. 204) : 
—~—Held;: deft. held the title to the 
business block as trustee for her father, 
subject to a charge in ber favour for 
the rent & upkeep of the house, & 
subject to deft.’s lien for such amount 
on her father’s equity the property 
should be available for his creditors.— - 
COLONIAL INVESTMENT & LOAN Co. v. 
Husn, (1925) 4 D. L. R. 1083; (1925) 
3 W. W. Rr. 157.—-CAN. 

d i, ———- ——.]—KEENIFYSIDE *%, 
a aaa [1925] 3 D. L. RR. 961.— 





n i. Saskatchcwan.J—13 Eliz. 
-, 18 in force in Saskatchewan.-—- 
BANK OF MONTREAL v. REIS, [1925] 3 
D.L. 1. 325; [1925] 2 W. 
19 Sask. L. R. 423.—CAN. 


PART I. SECT. 3, SUB-SECT. 1. 


6a. Assignment to corer money taken. 
Srom trust account.J— Held: it could 
not be attacked by a creditor of tho 
assignor.— BANK OF HAMILTON . 
Biack (1918), 37 D. L. KR. 801; 24 
B.C. R. 394.—CAN. 


PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) i. 


177 i. Exceptions to general rule— 
Settlement supported by other considera- 
tion—Agreement to separate—Followed 
by immediate separation.J—HILL  v. 





PART I. SECT. 4, SUB-SECT. 2.—C. 


ti. ——.}]—The transfer of his 
homestead from a husband to his wife, 
when he was insolvent & in order to 





Add. Annotation:—As to (4) Consd. Re 
Lloyd’s Furniture Palace, Evans v. The Co., 


Add. Annotation :—Refd. Re Lloyd's Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 


Add. Annotation :---Mentd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


Subsequent sale to third party - 
Purchaser from sheriff entitled to recéver.| 
Vv. RAWLINSON (1800), 2 Bos. & P. 59; 


Consd. Arundel! r. Phipps & Taunton (1804), 
Apld. Wathins v7. Bireh (1813), 4 Taunt. 
Latimer v. Batson (1825), 7 Dow. & Ky. Kk. B. 106. 


W. 2. 169 ;. 


Statute. 


Add. Annotation :—Apld. Re Wethered, Ex p. 396. Add. Annotation :-—Consd. Jagger v. Jagger, 


(1926) P. 03. 


4228. 





428a. 





— 


-——Re Luoypn’s FurRNIrureE PA.wacr, 
Lrp., Evans v. Tun Co., No. 428a, post. 
Issue of debentures to one creditor— 
Issue postponed for benefit of company.]— 
Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 
but delays issuing them for a considcrable 
time in order to retain its credit with its 
other creditors, 
voidable under 13 Eliz. c. 5, when the co. 
goes into liquidation. 

If, as appears to be established by the 


the debentures are not 


authorities, a present fraudulent intention 


Refd. 
Cromack 
Stewurd ¢. 


to prefer one creditor over the others is not 
sufficient under the statute to avoid a con- 
veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, 
conveyance is avoided merely because the 
debtor always had the intention to prefer 
the creditor at some time or another (ROMIER, 


I am unable to see how the 


J.).—Re Lioyp’s FURNITURH PALACE, LYrp., 


SVANS v. THE Co., [1925] Ch. 853; 95 1.3. Ch. 


140; 184 LL. 'T. 2415 [L026] BL & CLR. 29. 


prevent his creditors from  satisfy- 
ing their claims therefrom :—J/cld: 
fraudulent.—-BARRE'tY? v. BARON, [1925] 
1D... RR. 4743 (1925) 1 W. W. it. 8&7; 
. Sask. L. R. 207; 5 C. B. R. 448.— 


ai. —— Tusband trustee for wife of 
property conveyed.}—-GRAY vv. FORD, 
{1925] 1 W. W. RR. 943; 34 B.C. RR. 
617.—CAN. 


PART I. SECT. 4, SUB-SECT. 5.—A. 


264 fii, --—~ -—-~-.J—GATIBERT Vv. 
Soctrrt D’ADMINISTRATION GENERALS 
& BANQUE NATIONALE & CIE. GENERAI, 
D’ENTREPRIAFES PUBLIQUES, [1925] 3 
cane Rt. 1206; [1925] S. OC. lt. 683.— 


264 iv. ——— ———.]—CUMMINGS & 
Enis v. O’PFLYNN (1924), 31 B.C. Rh. 
275.—-CAN. 

264 v. —--—.}—A buleo by a son 
to his father, nade when the s0n was 
in insolvent circumstances & with the 
common intent & effect of giving a 

reference :—Held >; void.— HUNTER vr. 
sAWRIE, [1925] 1 D. Is. 1k. 658; [1925] 
1W. W. RR. 411; 35 Man. L. R. 126.— 
CAN. 

264 vi. —— .J—- ENFIELD 
RKALTY Co. vw VPETERSON (Sank.), 
11926) 2 D. L. it. 1005.—CAN. 

264 vii. —— ——.}] — CANADIAN 

Co., Lrp. v. JAMIESON (Sask.), 
[1926] 2D. L. RR. 1046.— CAN. 


PART I. SECT. 4, SUB-SECT. 5.-—C. 


sd. Under guarantec—Volurntary con- 
vteyance set aside.}]--ONTARIO WIND 
ENGINE & PumP Co. v. Bono (Alta.), 
[1926]1 D.L. RR. 57; [1926] 1 W. W. ht. 
45.—CAN. 


PART I. SECT. 4, SUB-SECT. 7. 


sf. pee reyaece to uife—Onus of 
proof—Discharge of onus.}—If land is 
transferred by a husband to his wife, 
who bond fide works the land on her 
own account, a person alleging that the 
whole transaction, including the work- 
ing of tho land, is colourable only must 








satisfy the ct. by showing facts & 
circumstances wlich go beyond raising 
8 INCLre bUbpICLOn.— JOHNSIONE LUMBER 
Co. v. Hauser, (1924) 1 D. L. Kk 693, 
BAN W.1. 380; 20 Alta. L. R. 286, — 


PART I. SECT. 4, SUB-SECT, 11. 


418ia. - -J—The assignment of a 
Jease by the lessee to a trustee, for a 
bond fide creditor of the assignor, with 
the intention of thereby evading the 
creditors of the lessee, is not a fraudu- 
Tent aussigunimnent. Dorm d. BlgGARD v, 
oe (1839), 1 Ont. Dig. 480.— 





418 xiii. - —-.J— SHAVER &. GOLD- 
HAR, [1025)2 D.L. Jt.1216. —CAN. 

8}. Mortyage to obtain loan to pay 
ercditor— Presumption that mortyage 
voul.| MILLEn vv. Ostick, [1925] 4 
LD. Ll. hi. OYUZ. —CAN, 


sk. What constitulcs preference --- 
Security given to creditoer—Debtor in- 
solvent.|—W., secretary-treasurer of 
pltf. muwneipality, misappropriated 
funds. At his request deft. sent him 
a cheque to pay off a mtge., & in re- 
payment sent deft. his own cheque, 
which was refused by the bank. He 
also received from deft. a cheque to 
purchase au interest mn land, which he 
deposited to the credit of the munici- 
ality. He notified deft. & ussigned 
iim securitics to cover the two cheques. 
Within sixty days of the assigninents 
pltf. began action to set them aside as 
preferential :—Zleld >) under Assign- 
monts Act, lt. S. 8. 1909, then in force, 
the assignments to deft. were’void as 
against pltf. & should be set aside.— 
MouNr fore RURAL MUNICIPALITY ¥. 
FINDLAY (1922), 66 D. L. R. 6605 15 
Sask. L. R 40; [1921] 3 W. W. RR. 
G58. - CAN. 

sl. Who is «a  ‘* ercditor ’— Agent 
making advance out of funds of Teenie 
— No prgssure by i ibsgenay for securily.} 
—Mount HovkE URAL MUNICIPALITY 
v FINDLAY (1922), 66 D. L. KR. 660; 
15 Sask. L. R. 40; [1921] 3 W. W. Kh. 
658.—CAN. 


Cases 547—S05a. 


EncuisH AND Empire DIGEST SUPPLEMENT. 


Part I!—Conveyances Impeachable by Subsequent 
Purchasers under Statute. 


547. Add. Annotation :—Mentd. Oayzer, Irvine v. 


Board of Trade, [1927] 1 K. B. 269. 
561. Add. Annotation :— Mentd. Jones v. Waring 


& Cillow, [1926] A. C. 670. 


é 


594. Add. Annotation :—As to (1) Refd. Bird v. 
I. R. Comrs. (1924), 12 Tax Cas. 785. 


Part IIl—Conveyances Impeachable from Position 





895a. -- -.| 


PART I. SECT. 5, SUB-SECT. 1. 
©. Delcte this caso. 


ti. Land transferred to wife— 
Crops raised by uvife.}-—-If land is trans- 
ferred by a husband to his wife, who 
bond fide works the land on her own 
account, even if the transfer is onc that 
as against creditors can be sct aside, 
the wife is entitled to the crops raired 
under her operons -— JOHNSTONE 
LUMBER Co. ». HAGER, [192411 D.l. ht. 
693; 1W. W. 1h. $89; 20 Alta. L. ht. 
286.—COAN. 





PART I. SECT. 5, SUB-SECT. 2.— 
D. (a). 


sm. Sccured creditor.J—If tho se- 
ourity of a secured creditor 1s suflicient 
to satisfy his claim in full he cannot 
bring action under Fiandulent Pic- 
forencos Act, R. 8. 8., 1920 (6. 204)— 
BARRETY v. BARON, (1926] 1 D. L. RR. 
474; (1925) 1 W. W. R. 87; 19 Sask. 


Jf a legatee agrees to sell to the 
exor. of the will his legacy tor an annuity, 
the burden will lie on the exor. to show that 
there was no unfairness in the transaction.— 


of Parties. 


Ju. R. 207; Fs) C. B. nr. 448.— CAN. 


sn. S. PF. McLEAN v. RATERKIN 
(Sask.). [1926] 4 D. L. R. 1743 [1926] 
2W. W. lt. 671.- CAN. 


PART I. SECT. 5, SUB-SECT. 2.— 
D. (c). 


sp. Judgment for alimony.j—Whicre 
a wife, having obtained a judgrnent for 
permancnt alimony, brought an action 
to have a release exccuted by the 
husband set aside & the transaction 
decolared preferential, fraudulent, & 
void, under Fraudulent Conveyanccs 
Act, R. & O., 1914 (co. 105) -—Held: 
even if pltf. was not her busband’s 
creditor she could nevertheless bring 
an action, for under sect. 3 ‘* ereditors 
& others °*’ were protected.—SHEPHARD 
vo. SHEPHARD. [1925] 2 D. L. R. 897° 
56 0. L. R. 5553 affg., [1924] 3 
D. L. R. 566.—CAN. 


546 


Ite BIEL’s ESTATE, GRAY v. WARNER (1873), 
IL. R. 16 Eq. 577; 
L. T. 835 ; 21 W. R. 808. 


annotation :—Refd. Harloe v. HWarloc (1875), 44 L. J. Ch. 512. 


42 L. J. Ch. 556; 28 


PART I. SECT. 6, SUB-SECT. 2.—D. 


o (p. 223) {. ——.}—In an 
action to set asido as frandulent against 
creditors a transfer betweon sisters :— 
Hell : the corroborative evidence 
necessary to meet the prima facie case 
which pltf. established by showing a 
transfer between near relatives in cir- 
cumstances of suspicion, had been 
supplied — LuNDQUIET r. PCs, [1925] 
3.D. ~L. R. 84; [1925] 1 W. W. lh. 
834.—CAN. 


PART III. SECT. 1. 

p i. Grant in consideration of 
maintenance for life.J—A woman, 69 
years old, transferred land to defts. in 
consideration of her maintenance for 
life, which transfer the Supreme Ct. of 
Tasmania on her death set aside as 

rocured by undue influence -—Held : 
he transaction was properly set aside. 
—WATKINS v. COOMBES (1922), 30 
Cc. L. R. 180.—AUS. 








Vol. XXV.—Cases 17-430. 


~ FRIENDLY SOCIETIES. 


Part lil. 





Unregistered Societies. 


17. Add. Annotation :—<As to (3) Refd. Greenberg v. Cooperstein, [1926] Ch. 657. 


Part 1V.—Collecting Societies. 


35. Add. Annotation :—Apld. Bell wv. Harker 


(1927), 91 J. P. 189. 


~.|—Industrial Assurance Act, 1923 (c. 8), 
s. 26 (1), applies whether the transaction 
involves transfer of the whole membership 








35a. 


or interest of the assured, or of only one 
policy out of several, & whether the trans- 
feree is or is not already a member of, or a 
person assured with, the new) society. 
BELL vv. TLARKER (1927), O1 0. P. 18d; t1 
Td. RR. 83: 25 1. G. R. 605. D.C. 


Part Xll—Officers. 


109a. Agent—Termination of employment— Under 
amended rules.|-——Plitf. was appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
office so long as their conduct was satisfactory. 
After pltf. reached the age of sixty-five defts. 
altered their rules, by providing that agents 


should be compulsorily retired at the age ot 
sixty-five, & detts. terminated pltf.’s employ- 
ment: Held: as the rules, on the face of 
them, were alferable, pif. was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment.- PAGE ». Livier- 
POOL VICTORIA FRIENDLY Society (1927), 
BT. LR. 712, C0 A, 


Part XIIIl.—Membership. 


138. Add. Annotation :—Apld. R. v. Lancashire JJ., Ex p. Tyrer, [1925] 1 K. B. 200. 


Part XVIII.——Disputes. 


277. Add. Annolation : —Mentd. Palmer v. Crone, {1927j) 1 WK. B. 804. 


Part XIX.—Offences, Penalties and Proceedings. 


322. Add. Annotation :—Consd. Fishwick v. Gyani, [1925] 1 K. B. 617. 


Part XXII.— Dissolution. 


430. Add. Annotation :—Refd. I. R. Comrs. v. Soc. 


for Relief of Widows & Orphans of Medical 
Men, 1. R. Comrs. v. Medical Charitable Soc. 


_._. West Riding of Yorkshire (1926), 42 
T. L. R. 612. 


b courts.J—The Scottish branch 


PART XIII. SECT. 4, SUB-SECT. 2. —C. 


sa. Benevolent association incorporated 
ander Charitable Associations Act, 
bye-law as to nomination. |—THEOBALD 
v. WINNIPEG MUSICIANS  ASSOCN., 
{19027) 1 D. L. R. 57; 36 Man. L. R. 
163 > {1926] 3 Ww. WwW. N. 337.- -CAN. 


PART XX. SECT. 3. 


sc. Right to secede.}—In the absence 
of statutory provisions there is no 
power in a branch lodge of a friendly 
society to secede from the order to 
which it belongs, unleas the power is 
oxpresely conferred by the rules of the 
society. Semble: even if the rules 
give a right to secedo, there is no 
practical method of doing 80, unless 
machinery is provided for the purpose. 


—INDEPENDENT ORDEK OF ODDFEL- 
LOWS wv. INDEPENDENT ORDER OF 
ODDFELLOWS BON AccoRrD LODGE 
No. 11, (1901-3) 8. A. L. R. 62.—AUS. 


sd. Effect of secession--—On property 
é& funds.}—A mere right {to secede 
does not confer a power in the seceding 
lodge to take away the funds con- 
stituted under the rules of the order. 
A rule of a friendly society providin 
that a lodge which is expelled shall 
forfcit its property to the ruling 
authority of the society is not ultra 
vires.— JNDEPENDENT ORDER OF ODD- 
FELLOWS v. INDEPENDENT ORDER OF 
ODDFELLOWS Bon <AccoRD LODGE 
No. 11, {1901-3] 8. A. L. R. 62.—AUS. 


sf. Becton (opener branch of 
Eng: societ ‘usal ant cer- 
tificate of aceapion— J ustadiction of 


of a friendly society, whose registcred 
office was in England but whose rules 
had been recorded in Scotland, resolved 
to secede from the parent body. & 
appHed to the sevretary of the society 
for a certificate of sccession in order 
that the bianch might be registered as 
a separate society im Scotland. The 
certificate having been rofused, the 
branch brought a petition, under Ct. of 
Session (Scotland) Act, 1868 (c. 100), 
s. 91, for an order on the socicty to 

ant a certificate :—TZfeld: the et. 

ad jurisdiction to entertain the peti- 
tion, & procedure by way of a summary 
peuven under sect. 91 was a convenient 

practical method of invoking the aid 
of the ct.—Sons OF TEMPERANOR 
ee Socizty, [1926] 8. C. 418.— 


Cases 76—387. ENGLISH AND EMPIRE DiGEst SUPPLEMENT. 


GAME. 
Part IV.—Persons having Rights over Game. 


76. Add. Annotation :—-Refd. Swayne v. Ilowells (1926), 43 T. L. R. 14. 


Part VIl.—Gamekeepers. 


354. Add. Annotation :—-Refd. Barnard v. Evans, [1925] 2 K. B. 794. 


Part VIlIl.——Licences. 


387. Add. Annolution : ~Refid. ark cv. Westaway, [1927] 2 K. B. 597. 


1. 
13. 


15a. 


26. 
55. 
58. 


62a. 


64. 
64a. 


Vol. XXV.—Oases 1—-243. 


GAMING AND WAGERING. 
Part |..—Gaming and Wagering Contracts Generally. 


Add. Citation :—69 Sol. Jo. 824. 


Add. Annotations :—Folld. Barnett v. Sanker 
(1925), 41 T. L. R. 660. Refd. Cooper v. 
Stubbs, [1925] 2 K. B. 753. 
Agreement to refer betting disputes to arbitra- 
tion.|—-Where an agreement to refer betting 
disputes to wu particular arbitrator is an in- 
tegral part of the bargain by which the bets 
are made, the agreement to refer is itself a 
contract’ by way of gaming or wagering «& 
is unenforceable.— Jor LEn, Lrp. v. DALMENY 
(Lornp), SAME v. TATTERSALL’S COMMITYER, 
[1927] 1 Ch. 3003 96 L. 3. Ch. 1743 186 L. T. 
375; 43 T. L. R. 1193; 71 Sol. Jo. 20. 
Add. Annolation :—Mentd. James ». British 
(ieneral Insce.. [1927] 2 K. B. 311. 
Add. Annotation :—Distd. Burrell v. Leven 
(1926), 42 'T. 1. R. 407. 
Add. Annotations :— Distd. Burrell v. Leven 
(1926), 42 T. L. R. 407. Refd. Richardson 
v. Moncrieffe (1926), 43 T. Tr. R. 32. 

-.| An agreement by debtor to pay 
a debt resulting froma bettime transaction : 
Hfeld: to be enforceable, although obtained 
under the threat that. notwithstanding ct. 
proceedings were pending, he would be 
reported to Tattersall’s.—BUxTON pp. CUM- 
MING (1927), 71 Sol. Jo. 2382, 
Add, Annotation: - Bistd. 
(1926), 142 T. Ta. R. 442. 
— -- -—.]—PItf. backed a horse with deft. 
for £10 & the horse won the race. There 
was subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 
orat33tol. The parties agreed to refer the 
question to Tattersall’s Committee. The 
Committee decided that the amount’ payable 
was £1,000, & that it was tu be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft. had agreed to 
abide by the decision of the Conimittee :-— 
Held: as the parties only referred to Tatter- 
sall’s Committee the question whether the 
bet was at 100 to 1 or at 33 to 1, & as there 
was no further ayreement by deit. for good 
consideration to pay such sum as the Com- 








S{fyde v. Tyler 


mittee might find to be payable, the action ! 243. 1dd. Annotation : 


PART I. SECT. 1. ‘3 


er ee atte: 


penne 


ment was to be mnade on the totalisator 


70. Add. 


130. wid. 


205a. - 


_—_—_— 


224. Add. Annolation 


239. .1dd 


240. Add. 


failed. HYDE v. TYLER (1926), 42 T. I. R. 
652 ; 70 Sol. Jo. 856, C. A. 


Annotation :—Apld. 
(1926), 42 T. L. R. 442. 


Agreement to compromise action.]|—A 
mere agreement to compromise an action 
brought for a gaming debt is not sufficient 
consideration on which to found an action 
on the agreement.— Burnet. & Son. v. 
LEVEN (1926), 42 T. LL. R. 407. 


1fonotation : —-Mentd. 
Pollak, [LO2T, A. CL. 782. 


4dd. Annotation : -Mentd. 
Pollak, [1927] A. C. 732. 


Hyde v. Tyler 





Campbell ov. 


Campbell ov. 


171. Add. Annotation : -Mentd. Cayzer, Irvine v. 


Board of Trade, [1927] 1 IK. 8. 269. 


fdd. Annotations Refd. Hille Fox (1858), 
obi. TT. OLS. 11s. 


—~ --—.|—Pitf. & other players of 
chemin de fer took it in turn to be croupier 
or banker. Deft., one of the players, bought 
counters to stake, & at the end of the game, 
having Jost £500, he gave a cheque for that 
amount to pltf. in payment of what he had 
lost to pltf. &/or other persons. In an action 
on the cheque:—feld: a payment to a 
winner at gaming, or to a person who accepted 
payment for winners, in the form of a cheque 
was void & unenforceable, & the action failed. 
RICHARDSON vo MONCRIBFFE (1926), 43 
Pe de Re 323 
:— Als to (1) Refd. Re Wilson, 
ee ey a v Keith, Prowse (1925), 133 
de e e 


226. Add. Annotation : —Refd. Falcon v. Famous 


Players Film Co. (1925), 42 T. L. R. 91. 


229. Add. Annot ition :-—Refd. Falcon v. Famous 


Players Film Co. (1925), 42 T. L. R. 91. 

Annotation —Folld. Soc. Anon. des 
Grands Ktablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. 1K. B. 789. 
Annotation: Refd. Soc. Anon. des 
Grands HMtablissements de Touquet Paris- 
Plage v. Baumygart (1927), 96 L. J. K. B. 789. 
Folid. Soc. Anon. des 


I. L. Rh. 49 Bom. 689.—IND. 


1 i. Distinguished from = spceulative 
transactions.}—The mero fact that a 
transaction is speculative docs not 
make it a wagerlug one.— KANWAR 
BHAN-SUKHA NAND tv. GANPAT TAI- 
Ram JIWAN (1926), I. L. Re. 7 Lah. 
442.~—-IND. 


10 i. Severable contract.}—VItlf. A 
deft. entered into an agreement 
whereby pltf. was to tram dceft.’s 
horses for trotting, & deft. was to pay 
£2 per week for cach horse, give pitt. 
one-fourth of stakes won, & further, 
when a horse was in a race & had 
a reasonable chance of winning, deft. 
was to put £5 on the totalisator & pay 
to pltf. any dividend received :—Held: 
(1) an agreement by un owner to pay 
to his trainer one-fourth of the stakes 
won was valid & enforceable; (2) the 
term of the contract whereby invest- 


hy deft. in pltf.’s interest was unlawful ; 
(3) the whole contract was not rendered 
unlawful thereby, the promises being 
independent, & the lawful promises 
being capable of enforcemnent > WILSON 
aoe H, (1927) N. 4. Ja. Re 3382.—- 


d i. -) Wuson t 
No. 10 i, ante. N.Z. 

sa. Agreement for payment of 
differences—-Ansing out of wagering 
contract.)—-Where a forward contract 
for the purchase & sale of goods is void 
on the ground of wagering under Con- 
tract Act, 8s. 30, a subsequent cross 
contract, as a result of which the 
differences payable under the onginal 
wagering contract are settled, is void 
under Bombay Act III. 1865, 8s. 1.— 
JIVANCHAND GAMBHIRMAL, ETC. v. 
LAXMINARAYAN GANESHITRAM (1925), 


mm Am 


HoGgARTH, 


sb. Ayreement by racehorse owner to 
pay trainer_ shart of stakes won.j— 
oN v. Hoaartru, No. 10 i, aute.— 


PART 1. SECT. 6, SUB-SECT. 1. 


181 iii. J—Where during a 
game of dico cheques are given by one 
player to another player for money 
udvanced to cnable the former to 
continue the gamc, such cheques will 
be deemed to have been given for an 
illegal consideration. 

If in an action brought on such 
cheques the evidence discloses the 
illegal consideration the trial judge 
should dismiss the action, even though 
the illegality has not been pleaded.— 
GOGGINS v. Morrison, [1925] 2 D. L. KR. 
1203; [1925] 2 W. W. Ii. 75.—CAN. 





Cases 243—330. 


eer 


ENGLISH AND Emprre DiIGEst SUPPLEMENT. 


Grands Htablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 


245. Add. Annotation :—Folld. Soc. 
Grands Etablissements de Touquet Paris- 
Plage ». Baumgart (1927), 96 L. J. K. B. 789. 


245a. ~~ -.\-—-Where money is Jent in 
a foreign country for the purposes of gaming 


& gaming in that country is not illegal, & 
cheques payable in England are given for 
the money lent, pltf. can ignore the security 
& sue as for money lent to deft.—SocikTsé 
ANONYME DES GRANDS ETABLISSEMENTS DE 
TouqurET PARIS-PLAGE v. BAUMGART (1927), 
96 L. J. K. B. 789; 186 LL. T. 799; 43 
T. I. R. 278. 


Anon. des 


Part I1—Games, Gaming and Gaming Houses. 


254. Add. Annotation: —As to (2) Consd. R. v. | 
Kirby, Parker & Patrick (1927), 20 Cr. App. 


Rep. 12. 


255a. - — -—— ~— .]J-— The questions whether 
a house is used for unlawful gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 1853 (c. 119), 
su. 3, are for the judge, & not the jury.— 
R. vw. KIRBY, PARKER & PATRICK (1927), 20 


Cr. App. Rep. 12, (1. C. A. 


260. Add. Annotations :- —As to (4) Refd. Richard- 


Part Ill—Betting and 


810. After this case add ‘‘ Agreement to collect 
betting debts—Contrary to public policy.}—Sec 
ACTION, p. 9, No. 599a, ante.” 


son v. Moncriecffe (1926), 438 T. L. R. 32. 
Generally, Refd. R v. Berg, Britt, Carré & 
Tiummies (1927), 20 Cr. App. Rep. 38. 


261. Add. Annotation :—-Refd. Richardson v. Mon- 
crieffe (1926), 43 T. L. R. 32. 


Add. Annotation :—As io (2) Consd. R. vw. 
Kirby, Parker & Patrick (1927), 20 Cr. App. 
Rep. 12. 

Add. Annotation: —Apld. R. v. Berg, Britt, 


Carré & Juummies (1927), 20 Cr. App. Rep. 
38. 





278. 


286. 


Betting Houses. 


326. Add. Annotation: Refd. Everton 7. Walker 
(1927), 187 L. T. 594. 
330. Add. Annotation: Consd. Everton v. Walker 


(1927), 137 L. 'T. 594. 





PART II. SECT. 1, SUB-SECT. 1. 


252 1. ~- — Prizes provided out of 
admission noney ] —-A person hired a 
hall for one ight, & another hall for 
two nights, & advertiscd that whist 
drives, open to the public on payment 
of ono shilling for adnussion, would 
be beld in the halls on those nights. 
A large number of people attended, & 
prizes were awarded to the successful 
plavers. The purchase of the prizes 
was defrayed out of tho admission 
money, any balance over betug 1otained 
by the promoteor:- Afeld: (1) the 
plaving of progressive whist was 
gaming, in view of the facts that the 
element of chance predominated in 
thegame, & that {he prizes were derived 
from the admnission money, & if was 
finmatedial whether the proceedings 
were or wero not detrimental to the 
morals of the community ; (2) accused 
had managed, conducted, or carried 
on gaming in tho premises, although 
his operations had beon restricted to 
threo inolated occasions. —BUNTON »¢. 
MILLER, [1926] S. ©. (J.) 120.—SCOT. 


PART II. SECT. 2, SUB-SECT. 1. 


sd. General rule.jJ—-Where a game as 
played on premises encourages an 
indulgence in all classes of the com- 
inunity of the propensity to gamble, & 
is injurious to public morals & a cammou 
law nuisance, the premises are a 
cominon ganing house. —DAWSON 1, 
Se as {1946) N. Z~ I. BR. 721. 


284 1. Proprietary club—Need not be 
open to public.}—-A common gaming 
house is one in which a large number of 
persons aro invited habitually to con- 

te for the purpose of gaming, & 

t makes no difference that its use is 
restricted to subscribers & members 
oF . club, - it is not oe all persons 
sirous of using —Re CHINNIAH 
(1923), T. L. R. 47 Mad. 426.—IND. 


284 ii. —— Jn whuk poker played.) -- 
An incorporated oo., the proprietor of 
a “olub ” in which membership was 
secured by payment of a periodical 
fee, & where stud poker was played, 
the players being required to buy cards 
from the ‘* club ” & gum, fruit, candy 
or soft diinksa being supplied on cach 
sale of cards:~—Held: to have been 
properly convicted for Leeping a 
common gaming house. Jt. v.°'TRAIN- 
MEN'S OLUB (1926), 45 Can. Crim. Cas. 
231: 20 Sask. L. R. 461; [1926] 
1 W. W. R. 830. —CAN. 


e i. .}—On a prosecution 
for keeping a common gaming house : 
—Held : premises on which were found 
cards, poker chips, dice, a round 
cloth-covered table & a ‘“ punch 
board,” were ‘ provided with any 
means or contrivance for unlawful 
betting or gaming ” within Criminal 
gs. 986.—R. v. Coy, on 3 
W. RR. 538; 44 Can. Crim. Cas. 


119.—CAN. 

e ii, ———~ -+-The koeping of a 
* multiseller °’’ for gain :—Held: to 
render the place in which it was kopt 
& where it was “ played *’ by persons 
resorting thereto, a common gaming 
house.—R. v. ELAsz (1926), 45 Can. 
Orim. Cas. 257: 230 Sask. L. R. 605; 
{1926] 2 Ww. Ww. R. 368.—-CAN. 

sf. Under Gaming Act, 1908, 6. 4.}— 
WEATHERED ©. HITZGIBBON, [1925] 
N. Z. L. R. 331.—N.Z. 











PART II. SECT. 2, SUB-SECT. 2. 

h i. ——— Acting. as “* banker ” 
but not residing in common gaming 
house.)—Held: not to justify a con- 
viction as keeper of the house.——R. wv. 
— (1924), €3 Can. Crim. Cas. 368.— 


h ii. —— Under Gaming Act, 
1208, 8. 4.}+-WEATHERED %. Frvz- 
GIBBON, (1925) N. Zz. L. R. 331.—N.Z. 


. 550 








PART II. SECT. 2, SUB-SECT. 3. 


g i. .}—Conviction for allowing 
gambling on premises for which there 
was a retail aicquor licence quashed, the 
holder of the licence not ha know- 
ledge of the gambling.—R. ©. WHELAN 
(1908), 9 W. L R. 424.—CAN. 





PART II, SECT. 2, SUB-SECT. 4, 


a i. — - Invalid—Effect.j]—A con- 
viction for keoping a common gaming 
house inay be sustained, even though 
the scarch warrant, under which contry 
was made, was defective.—-R.  v. 
PIDGEON (1926), 45 Can. Crim. Cas. 

e 3 7 a e e R. 309 > [1926] 3 

. W. RR. 765.—CAN. 


PART III. SECT. 1. 


310 i. Betting or betting business— 
Not illegal ipso facto.}-—Neither in 
India nor jn England has the legislature 
gone 80 far as to enact in express terms 
that betting transattions are illegal, 
bit it is clear that in both countries 
the legislature regards it as undesirable 
in the public interest that any assist- 
ance should be afforded by cts. of law 
to enforce obligations which have been 
created in connection with betting 
or wagering transactions.— MITCHELL 
eter Lh (1925), I. L. R. 52 Calc. 


PART Hil. SECT, 2, SUB-SECT. 1. 


sk. Pathway—Sole acoess to three 
neues: A pathway leading fro 
ublic 


m 
nd to three separate Sats 
ouses, to which it provided the only 
means of access, was entered from the 
lane sarouee ea gate which was never 
locked :-—Held: the thway was & 
ee ag passage,’’ a “gs i 
within Street Betting Act, 1906 (o. 43), 
s. 1.—Maocxte v. CromBrz, [1926] 
S. Cc. (J.) 29.—SCOT. 


* 


41 5a. 


Vol. XXV.—Gaming and Wagering. 
358. Add. Annotations :—As to (4) Refd. Clark v. 


Westaway. [1927] 2 K. B. 497. As to (5) 
Refd. Clark v. Westaway, [1927] 2 K. B. 507. 
Generally, Refd. Schneiders v. Abrahams, 
(1925) 1 K. B. 301. 


-}—Applts. were the responsible 
proprietors of a four-page weekly newspaper, 
which was sold at 6d. a copy, & which had in 
winter a weekly circulation of over 82,000 
copies. The newspaper contained what was 
called a ‘‘ Free Football Competition ” with 
& coupon giving particulars of future foot- 
ball matches & a column for the compctitors 
to fill in their forecast of the results, a prize 
of £150 being offered for a correct forecast of 
all the results & a prize of £100 for a correct 
forecast of nine results, but no money was 
to be sent with the coupons. Applits. were 
summoned for unlawfully publishing a coupon 
of a ready-money football betting business 
contrary to sect. 1 of the above Act. The 
justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon, & that applts. 
had circulated coupons of a ready-money 
football betting business, & they convicted 
applts. :—Held: the case was typical of the 
mischicf aimed at by the Act, & the justices’ 








415b. a 


Cases 858—448. 


decision must be affirmed.—SuTTr Le v. CrRESS- 
WELL, [1926] 1 K. B. 264; 95 L. J. K. B. 367; 
134 L. T. 144; 90 J. P.3; 42 T. L. BR. 75; 
23 L. G. R. 695; 28 Cox, C. C. 94, D. C. 


TURF PUBLISHERS, LTD. v. 
DAVIES, [1927] W. N. 190, D.C. 








423. Add. Annotation :—As to (1) Refd. Pointon 


v. Cox (1926), 136 L. T. 506. 


424a. ——- Information under Licensing Consolida- 


tion Act, 1910 (c. 24)—-Form of conviction.] — 
An information was preferred against applt. 
under sect. 79 (1) (6) of the above Act for 
that he, being the holder of a justices’ licence, 
suffered his premises to be used in con- 
travention of Betting Act, 18538 (c. 119). 
Appit. was convicted, & appealed to quarter 
sessions, who allowed the appeal, on the 
ground that the conviction was bad on the 
face of it because if} did not specify what 
contravention of Betting Act, 1853 (c. 119), 
was alleged :— Held: applt. was entitled to 
the precise information to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1853 (ce. 139), & the 
decision of quarter sessions was right.- 
POINTON vr. Cox (1926), 1386 L. T. 506; 91 
J.P.33;5 13 T. LR. 1753 25 1. G R. 101; 
28 Cox, UC. C. 3808, D.C. 





434. Add. Annotation :—Refd. Kerslake v. Knight 


(1925), 183 L. T. 606. 


PART III. SECT. 4, SUB-SECT. 1.—-A. 


t (p. 440) i. «-— 
Where certain persons rented an en- 
closure, part of a larger enclosure 
abutting on a public road, & invited 
others to come there & make bets .— 
Held. any person found betting there 
was rightly convicted of gambling in a 
public place—I. wv. Tuisnt Das 
(1924), T. L. R. 46 All. 787.—IND. 


PART III. SECT. 4, SUB-SECT. 1.—-B. 


gi. -]}—Deft. assocn. was incor- 
porated as a co. by letters patent, 
which were amended by adding certain 
objects & purposes, viz., to encourare 
horse-racing, to construct, maintain, 
& operate race-courses, & other hhe 
objects & purposes. The co. estab- 
lished a sace-course & hold ‘race- 
meetings, at which betting on the races 
was permitted, & was convicted under 
Criminal Code, gs. 228, 285, of the 
offences of meen ie a common betting 
house, & recoiding & registoring bets, 
ote. :—Held: the co. was not protected 
by sect. 235 (2).—R. v. LONG BRANCH 
Racina Assoon., [1925] 2 D. L. Rh. 
46; 43 Can. Crim. Cas. 283; 56 
QO. L. R. 303.—CAN. 














PART III. SECT. 4, SUB-SECT. 2.—A. 


863 i. What persons liable to penalties 
—Persons “ keeping ’'—Servant in sole 
charge.}—Any person, whether servant 
or agent, or on his own account, who 
has for the time being tho exclusive 
charge of premises, & who uses those 
premises for the purpose of betting, is 
guilty of keeping or using the premises 
as a common gaming house under 
Gaming Act, 198, s. 4, even though 
he is not the owner, & the owner 18 
ignorant of the use to which the 


Part IV.—Lotteries. 


| 443. Add. Annotation :---Refd. Kerslake v. Knight 


(1925), 133 L. 7. 606. 


premises were put, & though the 
premises so used are only part of the 
premiscs of the owner. JDAVIS ». 
NUTraLn, [1924] N. Z L. R. 65.—N.Z, 


PART III. SECT. 6. 


415 i. “ Printing or knowingly cir- 
culating counons’’—Construclion of 
Football Betting Act, 1920 (c. 52), 83. 1, 
2.)}— Commission agents issued a 
printed publication containing coupons 
for use in predicting results of football 
matches & offering money prizes. 
Apart from the coupons & matters 
connected therewith the paper con- 
tained very little reading matter, & 
the majonty of purchasers bought it 
for the sake of the coupons. The com- 
mission agents were convicted of 
knowingly printing & circwating cu- 
culars or coupons of a ready-moncy 
football betting businers -— field: the 

aper was a circular or coupon of the 
business of applits., & conviction sus- 
tained.—JAMLSON v. SINCLAIR, [1025] 
8. C. (J.) 1.—SCOT. 

sn. ‘*‘ Ready-money football betting 
business °—Newsagents setthng with 
publishers monthly.}] — Commisrion 
agents issued a printed publication 
containing coupons for use in pre- 
dicting results of football matches & 
oftering money prizes. It was issued 
to wholesale newsagents, & distributed 
by them to retail newsagents. who sold 
it to the public. Tho wholesale & 
retail] newsagents settled their accounts 
weekly ; the wholesale newsagents ran 
monthly accounts with the commission 
agents, who paid the prizewinners. 
The prize money was paid, although 
the monthly accounts had not been 
settled :—Held: there was evidence 
on which the trates might hold 
that applts.’ b ess was a ready- 


money football betting business.— 
JAMESON ¥, SINCLAIR, 11925] 8. C. (J.) 
] -—SCOT. 


PART III. SECT. 7. 


— ———- ——-. PATERSON ¥, 
: [1924] S. C. (J.) 38.— 
SCOT. 
© ii. Right to open 
closed envelones.J—Tld > the special 
warrant under Betting Act, 1853, 8. 11, 
entitled the police to open postal or 
other communications found on the 
premises, although contained in closed 
envelopes, for the purpose of ascertain- 
ing whether they contained documents 
reluting to betting.—SIRATHrRN v, 
Br NBON, [1925] &S. C. (J.) 40.— SCOT. 
sp. Appeal—Prineiples on awvhich 
court acts |—R. vw. Smiry (1926), 37 
B.C. KR. 248.— CAN. 


PART IV. SECT. 1. 


b (p. 454) i. —— Conducting “* suit 
clubs." J—Jicld : a violation of Criminal 
Code, 8. 236 (¢) (d).—R. vo. A. VD. 
MURRAY TAILORING, Lrp., [1925] 3 
W.W. it. 483; 44 Can. Crim. Cas. 346. 
— CAN. 

b (p. 454) fi. —-- Club distributing 
*§ chances” for prises with menbership 
cards.j~ Held: a violation of Criminal 
Code, 8. 236.—R. v. GRATTON (Ont.) 
(1926), 46 Can. Crin. Cas 41.—CAN. 

b (p. 454) 1if. —-— Giving purchasers 
of goods tukets for club—Club dis- 
tributing prizcs.|— Held; a violation of 
Criminal Code, b. 236.— R. v. RODERICK 
(Ont.) (1926), 45 Can. Crim. Cas. 110.— 
C. 











PART IV. SECT. 3. 
st. Art unions—W hether exemPt under 


Cases 449—-502. 


449. Add. Citations :—94 L. J. K. B. 919; 188 
L. T. 606; 89 J. P. 142; 23 L. G. R. 574; 
28 Cox, C. C. 27. 

464. Add. Annotation :—Apld. Ranson 7. Burgess 
(1927), 137 L. T. 530. 

--——— .|— A printer printed & sold to a 

purchaser a set of tickets adapted for use in 

alottery, but no lottery was then in existence. 

The purpose was that the purchascr should | 

institute & carry on a lottery by means of the | 

tickets, by reselling them singly & providing 


464a. 
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out of the proceeds a prize for the holder of 
the winning ticket. The printer took no 
further interest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set :—Held: 
the printer was properly convicted of publish- 
ing a proposal or scheme for the sale of tickets 
or chances in a lottery contrary to the above 
sect.— RANSON v. BURGESS (1927), 137 LL. 
530; O15. P. 133; 48 T. L. R. -@'- 

L. G. R. 378 ; 28 Cox, C. C. 425, D.C. 


Part VI.—Competitions. 


496. Add. Annotation :—Distd. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 

497. Add. Annotation : —Refd. Suttle v. Cresswell ! 
(1925), 42 T. L. Wt. 75 

498. Add Annotation :-~Apld. Suttle v. Cresswell 
(1925), 427. 7.. R. 75. 


Criminal Code, a, 236.) -R. 0. LEBLANC 
On ) (1926), "46 Can. Crim. Cas. 38. —- 
CAN. 


PART IV. SECT. 5, SUB-SECT. 1. 
sw. Sale of gambling derise.) - A vio- 
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lation of Criminal Code, 8s. 236 (b), may 
be proved, although there is no evidence 
that at tho time of the sale of the devise 
in question, e.g., a punch board, thore 
Was © conscious arrangement between JQ. 7. pat a [1926] 1 D. L. R. 60; 
the buyer & seller that some property 11925) 


501. Add. Annotation :—Refd. Suttle v, Cresswell 


(1925), 42 T. L. R. 75. 


502. Add. Annotation :—-As to (3) Refd. Greenberg 


v. Cooperstein, [1926] Ch. 657. 


would be disposed of by chance bv 
means of the device. The essential 
inquiry is, what is the purpose or 
known intended use of the device.— 


3OW. W. RR. 724.—CAN 


GAS. 


Vol. XXV.—Cases 10—125. 


Part Il—Lands and Works. | 


10. Add. Citations :—04 L. J. Ch. 382; 183 L. 1.565; 89 J. P.177; 23 L. G. KR. 525. 


Part I1l.—Supply of Gas. 


37. Add. Annolation: 


(1927), 91d. P. 191. 


Refd. lt. 
Comrs., Hr p. Yorkshire Electric Power Co. 


rm Klectricity 





48. Add. Annotation: 
Cloncurry v. Fenton, [1926] Ch. 992. 


Mentd. fe Quintin Dick, 


Part VIIl—Gas Supply in the Metropolis. 


114, Add. Annotation :—Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
As to (1) Consd. Salis- 


125. Add. Annotation: 


ee ree ate em 


PART III, SECT. 2, SUB-SECT. 6. 


sa. Refusal fo pay increased rates — 
Right to cut off gas.)\—Held: Natural 
Gias Conservation Acts, 1921 (c. 17), 
& 192? (c. 23), wero valid.— SANDWICH 
® UNION NATURAL Gas Co. (ONT.), 
11925] 4 D. L. R. 795; affa., [1925] 2 
D. L. R. 707; 560. L. R. 399.—CAN, 


PART IV. SECT, 2, SUB-SECT. 1. 
62 i, Gas main—Damage by sub- 


bury «& 





sidencc.J—A gas co. opened a street in 
a city & Juid down a gas main. The 
city corpn. eonstructed an under- 
ground drain, &, by reason of & sub- 
sidence of the drain, the gas maim was 
broken. The co. opened the street & 
repaired the gas main & the corpn. 
pelamtatad the drain & roadway. Tn an 
action by which the corpn. suught to 
recover from the co. the cost of sueh 
reinstatement, the co. by countcrelaim 
sought to recover from the corpn. the 


Fordingbridge 
Board «. Southern Tanning Co. (1920), Lid.. 
[1927], 2 K. B. 566, 


District Drainage 


cost of ee the gas main :—7/eld : 
the lubiity of the corpn. for the 
damage to the gas main depended 
upon negligence in the exercise of ts 
statutory powers causing unnecessary 
dumage to the co., & the onus of proving 
such neghgence had not) been dis- 
charged by the co.— MiTROPOLITAN 
GiAB CO. v1. MELBOCRNE CORPN., [1925 | 
Vid. RR. 18235 35 CL RR. 86, 8h 
Argus Ji. R. 25. AUS. 


Cases 20—327. 


26a. 


171. 
172. 
178. 


174. 


175. 


227. 


228. 





292. 


GIFTS. 


Enauiso AND EmMprre Digest SUPPLEMENT. 


Part .—Capacity to Give and to Receive Gifts. 


20. Add. Annotation :—Refd. Deuchar v. Gas Light & Coke Co., [1925] A. C. 691. 


Part I11.—Gifts inter vivos. 


Gift for public purposes—Whether formalities 
for compulsory acquisition apply.] — The 
formalities required for the exercise of the 
compulsory powers given by statute for 
taking land for public improvements have 
no application to the case of a voluntary 
gift of land.—MICHAUD v. MONTREAL (OITY) 
(1923), 92 L. J. P. C. 161; 129 L. T. 417, 
}; C. 


Add. Annotution :—Consd. Re Wilkinson, 
Page v. Public Trustee, [1926] Ch. 842. 
Add. Annolation :—Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

Add. Annotation : - Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


Add. Annolation : —Consd. Cohen v. Sellar, 
[1926] 1 IK. B. 636. 


Add. Annotation : —Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


175a. 


192. 











J—(1) If a man who has 
promised to marry a woman, & has given to 
her an engagement ring in contemplation of 
marriage, refuses without legal justification 
to carry out his promise, he cannot demand 
the return of the engagement ring. 

(2) Semble: if a woman who has received 
an engagement ring in contemplation of 
marriage refuses to fulfil the conditions of 
the gift & to carry out her promise, sho must 
return the ring. 

(3) Semble: if an engagement to marry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring & like gifts must be returned 
by each party to the other.—Conan v. 
SELLAR, [1926] 1K. B. 586; 95 L. J. K. B. 


629; 185 Ju. T. 21; 42 T. Tu. R. 409; 70 
Sol. Jo. 505. 
Add. Annotation :—Mentd. Oldham =». 


Sheffield Corpn. (1927), 136 I. T. 681. 


Part IV.—Incomplete Gifts. 


Add. Annotation :—Overd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


For the paragraph in original volume sub- 
stitute the following paragraph : — 


Non-payment due to suspicious signature 
—Subsequent death of donor. }—A lady. in her 
Jast illness, gave a cheque for £700 to a 
person with whom she had lived for some 
time, & the cheque was duly presented but 


not honoured, owing to the signature being 
of a very shaky & doubtful character. The 
donor died before the cheque could be again 

resented :—Held: the cheque not having 

een paid, there was no valid & effectual gift 
of the cage A the donee.—Re SWINBURNE, 
SUTTON v. ATHERLEY, [1926] 1 Ch. 38; 
an - * Ch. 104; 184 L. T. 121; 70Sol. Jo. 


Compare original volume, p. 542, No. 292. 


Part V.—Gifts mortis causa. 


Add. Annotation:—As to (1) Consd. 
Swinburne, Sutton v. Featherley (1925), 70 
Sol. Jo. 64. 


Fie 827. Add. Annotation :—Refd. Re Swinburne, 
eee v. Featherley (1925), 70 Sol. Jo. 


ibe desman ea wath hs Gun torsee SSPE WAN: (05389 ? By Ria oR: 
; 5, em e with an or the . Ww. R. . -L. R. 
aie Heveniale oy Out transler OF urposo of having the intervst on it col- 270.—CAN 


CHA aA pegs nfenton alone ansufficient. | 
JaRVIB vr. JARVIS, (1926) 3 D. L. Rf. 
s97.— CAN. 


PART II. SECT. 1, SUB-SECT. 1. 


bi. —— ]—~McCMURCHY vo. STEWART 
(Alta.), [1926] 3 D. L. R. 448; [1926] 
2 Ww. W. R. 463. —CAN. 


PART III. SECT. 1, SUB-SECT. 2. - 
B. (e). 


ni. — - To bank manage:.}-—The 


ected. Subsequently he indorsed tho 
note to his nephew & loft it with the 
bank manager, telling m that he 
wished to collect the interest on it while 
he lived & to have the note delivered to 
his nephow on his death. & the manager 
put the note into a large envelope in 
the bank which hold documents 
belonging to the nephew :-—Hrld: 
there had been a complete gift anter 
vos of the note.—DICKSON v. 
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PART V. SECT. 2, SUB-SECT. 2.— 
B. (b). 





311 xxiii, -~—— J—A donatio 
mortis causd may be made by the donor 
lacing mency upon deposit receipt 
the joint names of himself & the 
donee. The ding of the deposit 
receipt to the donee is sufficient de- 


Vol. XXV.—Gifts. Cases 331372. 





331. Add. Annotation :—Refd. Re Swinburne, entitled to the money secured by the decds.— 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. Re PATTERSON, MITCHELL v. SMITH (1864), 

337a. — -.| —Where testator, in his last illness, 10 L. T. 5203 10 Jur. N.S. 578; on appeal, 
said he wanted to leave something to C., & t De G. J. & Sm. 422. 


then directed her father to geb mtge. deeds 347. Add. Citations :-—05 L. J. Ch. 204: 133 L. T. 
out of a box in his room, & said he should : 465 , : ; ° ? 
give the deeds for ("., & handed them over to : 


her father :— Held: the gift was a good 872. Add. Annotation :—Refd. Re Swinburne, 
donatio mortis causa, & the donee was Sutton 7. Featherley, [1926] Ch. 38. 


livery, & a direction by the donortothe PART V. SECT. 3, SUB-SECT. 3.—B. operate as a donatiw mortis causa of the 
donee to make certain payments out 374 v. ——.}-— The delivery by things in tho safe other than tho money 
of the money docs not invalidate the 9, person in exiremis of the keys of his in a bank ropresented by a pass book 
gift—FAYNE MARTIN (1924), 59 safe, accompanied by tho words, “They found in tho safe.—Cusack vw Day, 
I. L. T. 14.—IR. lead io everything [ have got, every- {1925} 3 1). L. R. 1028; [1925] 2 
thing 1 have got is yours ’:—Held: to WW. W. It. 715.—CAN. 





Cases 13— 996. 


GUARANTEE AND 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


INDEMNITY. 


Part |.---Characteristics of Guarantee. 


Annotation : 


13. wt. 


Generally, Mentd. 2e Harrington Motor Co. (1927), 41 TR. Ta Re 5s 


Part Il.—Requisites of Guarantee. 


134. Add. Annotation 


~ Refd. Mall v. I. R. Comrs. (1926), 135 T.. 'T. 


=} 
Lt 
a7, 
= 


Part IIl._—Proof of Guarantee. 


185. Add. Annotation : 


hard, Lowe & Wills (1927), 


Mentd. Houghton 7. Not- 
44. I. Re. 76. 


295. dd. Annotation: Apld. Farr, Smith v. 
Messers (1927), 14-1. I. Re 18. 


323. Add. Annolation : 
Store Co. 
Francaise (1926), 


~ Refd. Franco-British Ship 
v. Compagnie des Chargeurs 
42 T. L. R. 735. 


Part 1V.—Interpretation. 


407. Add. Annotation :—Mentd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 


421. Add. 


Annotation :—Refd. 
Bank of Canada (1925), 95 L. J. P. C. 17. 


Allen v. Royal 


Part V.—-Liability of the Surety. 


574. Add. Citation: YI Exch. 623. 679. 
587. After this case add‘ —- - Sufficiency of (i, m. b. 
consideration.| Sce LANDLORD & ‘TENANT, 526, 


No. 1148a.”" 


Add. Annotation : 
Hi. 


Mentd. Kreditbank C' 
ve. Schenkers, [UV27| 1 WK. B. 


Part VI— Surety’s Rights against Creditor. 


782a. i 


Beck eErr a. 


Boot (1708), 2 Kg. Cas. Abr. 


BOS 


595; 22 I. R. 500, TC. 


Part VIl—Surety’s Rights against Principal Debtor. 


876. .1dd. Annotation : 
Stenistad v. 


947. Add. Annotation : 
* Barclays Bank (1927). 


PART II. SECT. 3, SUB-SECT. 2. 


44 ii. —- — - For bencfit of third 
party.}\—Where ae married woman 
signs an instrument at the request of 
her husband, not for hi» benellit, but 
for the accommodation of a friend or 
relative of his, the evidence necossm y 
to prove that undue influence was 
exercised by the husband must bo 
much stronger than would be necessary 
had the signature been obtained for 
the busband’s benefit.— WATKINS 
(J. R.) Co. vo. NOBERT (Alta.), [1926] 
1 ay KR. 426; (1926) 1 W.W. Rh. 156. 


C amameel 


ome ee 


— Kor benefit of husband.) - 
See HUSBAND & WIFE, Nos. 1370 i, 
1370 ii, post. 


Mentd. Aht. Dampskibs 
Pearson (1927), 137 1. T. 533. 

Refd. Liggett (Liverpool) 
137 TP. 


113. 


PART III. SECT. 1, SUB-SECT. 1.—-A. 


sa. Verbal agreement of gquarantce 
or suretyship.J—Held: unenforceable 
because of Stat. Frauds.—DoyYLr v. 
McKINNON, al oA : D. L. 1. 334; 57 
O. L. R. 1041.-—CA 


PART III. SECT. 1, SUB-SECT. 1. B. 


sc. Promise to guarantee diridend & 
stock.j—Held: not a= guarantee to 
which Stat. Frauds, R. S. O., 1914 
(ec. 102), 5. 6, applied. nde ANCHE v. 
Brown, [1926] 2 D. hL. R824; 58 
O. L. RR. O78. —CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 


sd, DT Oo supply nane of principal 
i -— Not 
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996. Add. Annotation :—Mentd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1928), 


95 L. J. Ch. 576. 


BANK OF CANADA 1. 
4D. L. R. 1052; 
CAN. 


Nixon, [1926] 
59 O. L. R. 538.— 


one V. SECT. 7, SUB-SECT. 6. 


728 -}—Re THOM- 
ret UbB6y 4 D. L. R. 155: 59 O. L. RR. 


PART VI. SECT. 3, SUB-SECT. 8. 


775 ii. «-}--REVILLON 
WHOLESALE, LTD. v. NEMIRSKY, [1926] 
2D. L. R.3743 (1826) 2W. W. RR. 166; 
7 Cy. B. Rh. 583.-—-CAN. 


Pics ra SECT. 4, acres tei 3. 


ee eee 











937 -)}—RE 
adémisaible.|}—IMPERIAL | dice "i1925)-5 D. L. R. 716 CAN. 


Vol. XXVI.— Guarantee and Indemnity. 


Cases 1216—1608 


Part 1X.—Determination of the Guarantee. 


1216. Add. Adrwotation: 





As to (2) Consd. Re 
Darwen & Pearce, Associated Paper Mills v. 


1342. {dd. 


Barnes (1926), 95 L. J. Ch. 487. 


1222. Add. Annotations:- Apld. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 


(1926), 95 Ta. J. Ch. 487. 


International Banking Corpn, [1927] A. (. 


711. 


1224a. Guarantee of call on shares- —Forfeiture of 
shares—Discharge of surety.J—The forfeit ur 
by a co. of the shares of a principal debtor 
constitutes an interference with the rights 
of a surety who has guaranteed payment o! 
instalments owing upon such shares, 1n that 
it substitutes a fresh & more onerous liability 
upon the surety than the liability under the 
original contract, & deprives him of his 
equitable right of lien upon the shares. 
surety is, therefore, discharged by such for- 
feiture from his contract of suretyship.— Re 
DARWEN & PHRARCE, [1927] 1 Ch. 176; 05 
li J. Ch. 487; 136 L. T. 121; 70 Sol. Jo. 


965; [1926] B. & C. R. 65. 


PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (a). 


1058 iv. -}—The fact that 
a settlement made by some of a number 
of co-suretics with their ereditor has 








not been agreed to by all the co-sureties | 


or fixed by joaemynt does not prevent 
those who have mado the settlement 
& paid thereunder trom ore con- 
tribution froin the others, 1f the latter, 
although notified of & invited to take 
part in the negotiations for settlement, 
did nothing & made no protest with 
respect thercto.—STELWART tv. KRAUN, 
J1925) 2 Db. L. I 423, [1925] 1 
W. Ww. Nn. 871.—CAN. 


1058 ry ne ° 
SHORT (Alta.), [1926] 4 
CA 


] -MONEILI ir. 
db. L. RR. 951 


eee — 


SUB-SECT. 2. 


PART VIII. sah 2, 


1068i. Revad., 35 C. L. TR. 48. 


PART VIII. SECT. 2, SUB-SECT. 4. B. 


1116 i. Application of Mercantile 
Laws Amendment Act, 1856 (ec. 97), 
8. 5— Assignment of pyudqnu nt—Neeessity 
for leave to issue erccution.) - Where uw 
ercditor takes judgment against two 
or more psuretics & issues ervaccution 
against each, & one of them pays the 
Judgement, the surety so _ paying 1s 
entitled to stand in the place of the 
ereditor & carry on, in his own name, 
any proceedings aleady taken to 
enforce the judgment against the other 
surety until he receives the amount of 
the other’s contributive share, & he 
is not required to obtain leave to issue 
execution in his own name. - FAST r. 
ZARCHEKOFF, [1926] 4 DD. L. Re. 355: 
{[1926)2 W. W. R. 577; 20 Sask. L. fi. 
596.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1.—A. 

1179 vii. ——.J—NaAsi-SioM- 
INGTON Co., Lrp. v. THOMAS (Sask.), 
{1926) 2 D. I. I. 462.—CAN. 

ai. ——.)—Held: the puroety 
was not roleased from his guarantec.— 
DUNN »v. 'THICKETY (Man.), [1925] 3 
WwW. W. R. 736.—CAN. 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (h). 








sf. Surrender of some chattels bought 
under lien note—AJ o detriment to value of 
chaijcls.)}\—Held : the surety who signed 
the note was not released.—TOOVEY 
v. BRocK & Brook 1916)734 W. L. R. 
973.—CAN. 


Refd. Sassoon vr. 
1523. J{¢ed. 


. Add. 


A 


1608. Add. 


Annotation: -Refd. Le 
Pearce, [1927] 1 Ch. 176. 


1520. Add. Annotation :—Mentd. Re Lister, Lx 7. 
Bradford Overseers & Bradford Corpn., 
[1026] Ch. 149. 


Annotation: 
| [1927 } ALC. 252. 


1570. .1dd. Annolations :—Refd. Firm of Rh. M. 
K.R. M. 2. Firm of M. R. M. V. L. (1926), 95 
L. J.P. C. 1973 Pirie v. Richardson (1926), 
70 Sol. Jo. 10238. 


Annolations :—Mentd. 
Whitehead, [1926] 2 hk. B. 380; 
R.M. K. RR. M. ev. 
[1926] A. C. 7613) Pirie v. Riehardson (1926), 
70 Sol. Jo. 1023: 
(1927), 96 1. J. IK. B. 773. 


Annotation: 
Pearce, Associated Paper Mills v. Barnes 


Darwen A 


Refd. Morris ¢. Tarris, 


Bennett st. 
Firm of 
lirm ot M. R. M. V. Ji... 


HWardie A Lane v. Cluiltern 


Refd. Ie Darwen &«& 


(1926), 95 1. J. Ch. 487. 


sk. Sale of gouds cacading stipulated 
amount, | —Held : the sureties were not 
lhable.-- TEXAS Co. (SS. A.) Lip. or 
WLBB & TOMLINSON (1927), 1S N. la Th. 
21. 5 S. AF. 


PART IX. eet: 2, SUB-SECT. 1. 
- (1). 


sn. Alahing minetpul debtor banh- 
rupt.J—Where a surety contended that, 


by inahing debtor bhpt.. the creditor 


had so prejudiced the surety as te 
discharge finn from liability: //eld: 
no duty was owed by a creditor to a 
pburety cithe: to put debtor into bhpey. 
ov to refrain from doing so, —IMPERIAL 
BANK OF CANADA tC. ALLEY, [1926] 
3). L. R86, 590. L. nt. 1.) CAN 


PART IX. SECT. 2, SUB-SECT. 4. 
B. (d). 
sp. flleration ano aianher of instal 
ments.| Held > not made on a basis 
of extension of time, s00 as to release 
the surety from hability.—MALKIN 
(W. HH.) Co. Lap. a. SHERMAN (19205), 
bo BoC. Rt. 440. CAN. 


PART IX. SECT. 2, SUB-SECT. 7. C. 
1451 i. Fraud of employoe-— Neglect 


conuct Neglect 

ast “ Wesetarnrced eh ri seeans wan 
which: -/J/eld :)) gross negligence 

checking ucecounts = diseharged — the 

surety. aes FRanE™? ae WR ae wet evens 


COUNTY COUNCL 
IR. 


1455 i. —-- ——Cheching accounts | 
— KFRAHER © WATERFORD COUNTS 
CoUNCIL, [1926] T. RR. 605.- IR. 


PART IX. SECT. 2, SUB-SECT. 8. A. 


st. General rule.|—If it is an express 
or unplied condition of, or collateral 
to, the arrangement for uw guarantee, 
that an casting securitv, whether 
inchoate or complete, should be made 
or kept effective by the creditor for tbe 
benefit of the parties as a countcr- 
security, failure to observe that con- 
dition discharges the surcty absolutely, 
inasmuch as be has not got the contract 
be bargained for. 

If there is, in fact, In the possession 
of the creditor such a counter-security, 
it is the duty of the creditor, whether 
its existence 14 knowr? to the surety 
or not, to exercise reasonable care in 
maintaining it for the benefit. of the 
surety, so as to be available, un- 
impaired by reason of any negligence, 


on the discharge of the debt. Tf he 
fails in this duty, the suretv is entitled 
to credit against his Hainilty for the 
damages suffered by such breach of 
duty by the creditor. —NoRrriEeRN 
BANKING (o,, LTD. vw. NEWMAN & 
CALTON, [1027] 1. RR. 520. -IR. 


PART IX. SECT. 2, SUB-SECT. 8.—B. 


1480 i. Zkekase of mortgage debt.| 
~-Hield: the surety was not lable 
under the guarnntoe.—OROHISTON ”™ 
SOHTTALPIHE ITVS IN, YZ, L. R.1170.— 


N.Z. 
PART IX, eet 7 eaaace. 9. 
- (Cc). 


sw. Release of co-lessee— Surety dis- 
charged.J—I8MAN 01. WIDKEN (Sapk.), 
11926) 1D. L. R.217.- CAN. 


PART X. SECT. 4, SUB-SECT. 2.— C. 


1685 i. Character.) An offer, by an 
employer, Who has hnowledge of ~ 
honesty on the party of his Se Pa 
amounts to a representation to one 
from whom he seeks or obtains, without 
disclosure, a fidelity guaranty, that, 
HO far as he is aware, the employee 
whose fidelity is to be guaranteed Is 
not dishonest. If that representation 
is untrue, Jt matters not that the 
employer’s failure to disclose the true 
bituation was not wilfi, intentional, 
or with a view to advantage himself.— 


1685 ii. -——.]—Whcere an employce 
in required to furnish a fidelity bond, 
& his employer knows that. he has been 
dishonest in the office or service to 
which the bond is to apply, but fails 
to disclose such knowledge to the surety 
who gives the bond in ignorance of 
the former dishonesty of appel., such 
non-disclosure releasos the surety.— 
TURAL MUNICIPALITY OF CHURCH- 
BRIDGK No. 211 v. LONDON GUARANTEE 
& ACOIDENT Co., LTD., (1925) 3 D.T.. 1h. 
3413 [1924] 2 W. W. RR. 334; 19 
Sask. L. Rt. 450.— CAN. 


PART X. SECT. 4, SUB-SECT. 3.- C. 


1713 i. 48 to nature of transactwon.| — 
It ws a good defence tu an action on a 
guarantec that it was executed by the 
aurety Jn the behef, induced by the 
fraudulent misrepresent ations of debtor, 
that it is a document of another nature . 
- WATKINS (J. HR.) Co. v. HANNAH 
(Sask.), 119286) 4 D. L. RR. 933 [1926] 
2W. W. Rh. 800.—CAN., 


Cases 1787—-1877. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part X1l.—Indemnity. 


1787. Add. Annotation :—Refd. Pontypridd Grdns. 
v. Drew, [1926] 1 K. B. 567. 

1789. Add. Annotation :—Refd. Pontypridd Grdns. 
v. Drew (1926), 95 lL. J. K. B. 1080. 


1790. Add. Annotation :—Overd. Pontypridd 
Grdns. v. Drew (1926), 95 L. J. K. B. 1080. 


1790a. -|—Guardians who supply 
goods to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
the reasonable value of the goods so supplied. 
Birkenhead Union Guardians v. Brookes, No. 
1790, overd.— PONTYPRIDD UNION v. DREW, 
[1927]1 K. B. 214; 95 L. J. K. B. 1030; 136 
L. T. 88; 90 J. P. 169; 42 T. L. R. 677; 70 
So]. Jo. 795; 24 L. G. R. 405, C. A. 

See, further, Poor Law. 


1826a. Limited to claims by third parties.]—Pltfs. 
took a lease of premises from deft. railway 
co., & by an agreement supplemental to the 
Jease, defts. gave pitis. permission to use a 
portable gangway, which could be moved 
over certain of defts.’ railway lines. One of 
the terms was that pltfs. ‘‘ agree & undertake 








to indemnify the co. against all claims & 
demands or liability whatsoever, whether in 
respect of damage to person or property, 
arising out of or in connection with the exist- 
ence or user of the gangway.’’ When pltfs. 
were using the gangway some trucks were 
shunted down the line, & the gangway was 
destroyed. In an action for damages for 
negligence &/or breach of duty defts. denied 
liability & pleaded the above term of the 
supplemental agreement :—H eld: the under- 
taking was only one to hold defts. harmless 
against claims by third parties.— DURNFORD 
(JAMES) & Sons, Imp. v. GREAT WESTERN 
Ry. Co. (1927), 43 T. L. 1B. 679; 71 Sol. Jo. 
650, C. A. 


1880. Add. Annotation :—As fo (2) Refd. Stoney v. 
Eastbourne R. D. C., [1927] 1 Ch. 367. 


1867. Add. Annotation :—Refd. Re 
Motor Co. (1927), 44 T. L. KR. 58. 


1877. Add. Annotation :—Refd. Admiralty Comrs. 
v. S.S. Susquehanna, [1926] A. OC. 655. 


Harrington 


PART XII. SECT. 6, SUB-SECT. 1.—A. 


1825 ii. 
231.—CAN. 


~.J- GRAND 'RONK Paocrric Coast S.S. Co. v. VICTORTA-VANCOUVER STLVEDORING Co. (1919), 43 D. L. R. 
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65. 


178. 


187. 


196. 
216. 


219. 


225. 


226. 


227. 


236. 


241. 


261. 


546. 


607. 


PART III. SECT. res 4.— 


sd. Lane less Pe prescribed minimum 
width o 
inferr 


Vol. XXVI.—-Cases 65 —634. 


HIGHWAYS, STREETS AND BRIDGES. 


Part |.—Definitions 


To the existing paragraph add as follows :— 

(3) The words ‘‘ annual payment towards 
the cost of the maintenance & repair” in 
Local Government Act, 1888 (c. 41), s. 11 (2), 
mean a payment to be made annually in 
respect of the expenditure of the particular 
year, not a fixed sum to be arrived at by 


and Characteristics. 


79. 
96. 


taking the average expenditure over a serios 
of years. 

Add. Annotation :—Refd. Tloward-Flanders 
v. Maldon Corpn. (1926), 1385 L. T. 6. 

Add. Annotation :—Generally, Mentd. Thur- 
rock Grays & Tilbury Joint Sewerage Board 
v. Thames Land Co. (1925), 90 J. P. 1. 


Part IIl.—Origin and Proof of Highways. 


Add. Annotation : —As to (2) Refd. Stoney v. 
Hastbourne R. D. C. & Devonshire (1925), 90 
J.P. 183. 

Add. Annotation :—Refd. Stoney v. Nast- 
ier R. D. C. & Devonshire (1925), 90 
Add. Annotation :—As to (2) deri Layzell v. 
Thompson (1926), 43 T. lL. R. 5 

Add. Annotation :—Consd. eae v. Wast- 
bourne R. VD. C. & Devonshire (1925), 90 
J. P. 133. 


Add. Annotation :-—As to (1) Refd. Stoney v. | 


Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 
Add, Annotation 
Electric Supply 
[1926] A. C. 355. 
Add. Annolation 
Hlectric Supply 
[1926] A. C. 355. 
Add. Annotation 
Electric Supply 
[1926] A. C. 355. 
Add. Annotation :-—Cenerally, Mentd. Birk- 
dale District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. 

Add. Annotation :—Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

Add. Annotations :—As to (1) Consd. Stoney 
v. Eastbourne BR. D. C. & Devonshire (1925), 
90 J. P. 183. Generally, Refd. Stoney v. 


District 
Corpn., 


:—Mentd. Birkdale 
Co. v. Southport 


District 
Corpn., 


:—Mentd. Birkdale 
Co. v. Southport 


:—Mentd. Birkdale District 
Co. v. Southport Corpn., 


Kastbourne R. D.C. & Devonshire (1925), 90 
J.D. 57. 





285. Add. Annotation :—.1s to (1) Refd. Stoney v. 
Eastbourne R. ©. & Devonshire (1926), 95 
L. J. Ch. 312. 

355a. ———.J-—-The purchaser of Jand sold 


356. 


‘subject to rights of way,” after an un- 
suspected right of way had been established 
on behalf of the public, brought an action 
against the vendor for breach of the inplicd 
covenants expressed by his having conveyed 
as “* beneficial owner.” The vendor's cove- 
nant being qualified, the question turned 
upon whether there had been dedication ot 
the right subsequently to 1752, the date of 
the last purchase for value by those through 
whom the vendor claimed. PItf. produced 
two tithe maps, made respectively in 1802 & 
1840, in neither of which was the right of 
way marked :—Held: the tithe maps were 
made for a special purpose, & not for the pur- 
pose of showing public or private rights other 
than us regards tithe ; they were not, there- 
fore, prima facie evidence enabling pltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon dett. the onus 
of proving that the dedication was prior to 
1782. —-STONEY v. EASTBOURNE RvURAL 
COUNCIL, [1927] | Ch. 367; 95 T.. J. Ch. 312; 
135 L. T. 281; 90 J. P. 173; 70 Sol. Jo. 690; 
24 L. G. it. 333, ©. A. 


Add. Annotation :—-Refd. Layzell v. Thomp- 
son, (1927), 137 L. T. 106. 


Part V.—Rights in Connection with Highways. 


Add. Annotation : —Mentd. Foster v. Lyons 
(1926), 70 Sol. Jo. 1182. 


Add. Annotation :—Refd. Noble v. Tarrison, 
{1926] 2 K. B. 332. 


L. RK. 37.—N.Z. 


private streeta—No dedication 
~J}—CakRPET Import Co., Lrp. 


618. 


Add. Annotation :—Apld. A.-G. v. 


Hornsey 
B.C. (1926), 43 T. L. R. 92, 


6384. Add. Annotation :—Mentd. Montreal City v. 


Beata & Co., Lrp., [1927] N. 


PART Ill. SECT. 2, SUB-SECT. 7. 


404 i. Non-user by 
CoLtumsBia Hop Co., 


D. 
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Montreal Harbour Comrs,, Tetreault v. 
Montreal Harbour Comrs., [1926] A. C. 299. 
OF KENT, [1925] 3 D. L. Rh. 1713 [1925] 
2W. W. R. 31.-~CAN. 
PART V. SECT. 1, SUB-SECT. 2. 
lic.}-——~BRITISH si. —_—— — Hasan v. 
® DISTRICT ZAMAN N (1924), 41 T. i. - 88.—IND 


Cases 651—1146a. 
651. Add. Annotation :—As to (1) Refd. Howard- 


661. Add. Annotation: 


786a. - 


Flanders v. Maldon Corpn. (1926), 185 L. T. 6 


657. Add. Annotation :—As to (2) Consd. Howard- 


Flanders v. Maldon Corpn. (1926), 135 L. T. 6. 
~Dbtd. Witham Outfall 
Board v. Boston Corpn. (1926), 136 1. T. 756. 


664. 


676. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Add. Annotation :—Generally, Mentd. Light 
v. West, [1926] 2 K. B. 288. 





After this case add ‘‘ Grant void for 
uncertainty.|—See CONSTITUTIONAL 
Vol. XI., p. 564, No. 637.” 


Part Vi.—Repair of Highways. 


Increased burden of traffic.|- 

A road was constructed by pitf. corpn. under 
powers conferred by a@ private Act of 1875, 
which enacted that the road should be econ- 
ptructed according to a certain specification 
& that it should thereafter be maintained at 
pltis.’ expense. The road was completed in 
1878 as a waterbound macadamised road in 
accordance with the statutory requirements, 
& was fully maintained by them for many 
years, but ultimately it deteriorated owing to 
the increase of traffic of a hind unknown in 
IS78, & unless resort was had to tar-spraying, 
or to some similar modern expedient, the 
existing traflie would rapidly destroy the 
road: eld: ypltfs. were liable only to 
maintain the road in the eondition in which 
it was completed in 1878, & they were not 


819. 
892. 
945. 
997. 


liable for the cost of providing for all modern 

means of locomotion by reconstructing the 

fabric of the road so as to be entirely different 

in formation from the road which was the 

subject-matter of the obligation imposed by 

the Act.—MANCHESTER CORPN. v. AUDEN- 

SHAW URBAN DistRicr COUNCIL (1927), 44 
lu. R. S83; 71 Sol. Jo. 947; 91 J. P. Jo. 

904. 

Add. Annotation :— As to (1) Refd. Palmer v. 

Crone, (1927) 1 K. B. 804. 

Add. Annolation :—As to (1) Apld. A.-G. v. 

Hornsey BL. C. (1926), 43 T. Iu. ht. 92. 

Add. Annotation :—Consd. Garnett v. Pratt, 

[1926] Ch. 897. 

Add. Annotation :—Refd. A.-G. v. Hornsey 

B. C. (1926), 43 T. L. R. 92. 


Part VIl.—Enforcement of Duty to Repair. 


1058. Add. Annotation :-—Refd. A.-G. v. Hornsey B.C. (1926), 43 T. L. BR. 92. 


Part Vill.-—Powers, Duties and Liabilities of Highway 
Authorities. 


1146a. —--— Removal of footway.]—A municipal] 


corpn., in exercise of its powers as highway 
authority under Public Health Act, 1875 
(c. 55), s. 149, widened a narrow street i in the 
town by enutir ‘ely removing a raised & kerbed 
tootway on one side, & throwing its site into 
the carriage-way without any notice to or 
consent of the owner of the adjoining house 
& premises, who was also owner of one-balf 
of the soil of the road. The owner brought 
an action in the county ct. for a mandatory 
order to restore the footway, & for damages 
for injury to his property. It was proved 


that the access to & egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the removal of 
the footway, & the county ct. Judge granted 
a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less. than 
before :—Held: the county ct. judge had 
rightly directed himself in law, & there was 
evidence upon which he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable & arbitrary, & it was 
not sufficient tor the action to be bond fide ; 
& the order was properly made.—Howarp- 


PART VI. SECT. 1. 








789 i. Revaed., 26 A. 1h. 43. 
789 ii. Ievery portion of 
road.J—A miunicipality is liable in 


damages for an accident resulting from 
the breach of its duty to keep every 
portion of a road in repair, that is, in 
w fit condition to be travelled upon.— 
Rrra ov. MUNIcIrpaliry OF MINTO, 
[1925] 3 12. L. R. 523; A baer 2 
W. W. HK. 657; 35 Man. L. It. 190.— 
CAN. 
789 iii. --—— ——.,}—Although 
every portion of u public road must 
be ry 1% in repair by the municipality 
in which the road lies, the driver of a 
wery heavy vehicle is not entitled to 
drive it to the extreme edge of a raised 





road built of carth in absolute reliance 
that it will not crumblie.— BLACKIE v. 
MUNICIPALITY oF MinioTa, [1925] 4 
b. L. KR. 10543; [1925] 3 W. W. R. 
561.—-CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 

se. Liability of village—Village Act, 
R. S. A. 1922 (c. 109), 8s. 88.)—Before 
a village can be held liable for damage 
resulting from a defect in a road, it 
must be shown that the road is within 
one of the classes of roads specified 
in the above sect.—GREKNAWAY wv. 
OANADIAN PaciFico Ry. Co. ee 
1D. L. R. 992; [1925] Ri W. Ww 
667 ; 5 a L. R. 
Ce DL. R. offs? Bry t ie! 3 


» R. 498.—CAN. 
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FART VII. SECT, 1. 


100 --Re R. v. LAMBTON 
ae ) *ab46), 46 Can. Crim. Cus. 13.— 


-_— —_— 


PART VII. SECT. 2, SUB-SECT. 8. -B. 


1107 i. “Neglect to repair after con- 
viction—Writ de nocumento anorendo. | 
—RR. 2. PORTAGE LA PRAIRIE RURAL 
MUNICIPALITY (1905), 2 W. L. R. 141; 
10 Can. Crim. Cas. 125.—CAN. 


gay VII. SECT. 1, SUB-SECT. 1. 


—.J—STRONG v. ARRAN. 
1913), 288 oO. i R. 106; < Oo. W. N. 
765; 12 D.L. R, 44.—CA 


1191a. 


1381a. 


FLANDERS v. MALDON CORPN. (1926), 185 
L. T. 6; 90 J. P. 97; 70 Sol. Jo. 544; 24 
L. G. R. 224, C. A. 


1164a. Duty to inspect trees—On private ground 


adjoining highway—Patent danger.|] Mackie 
v. DUMBARTONSHIRE County COUNCIL, 
WESTERN Districr CoMMITTEE (1927), 71 
Sol. Jo. 710; 917. P. Jo. 631, UP. da. 

Obstruction during construction of 
new road.|—A corpn., in making a new road 
connecting two existing roads in the same 
straight line with a bridge across a ravine 
dividing them, pulled down an old wall which 
closed a cul de sac in which one of the roads 
terminated, partly constructed the new road 
& erected a wooden fence at the end, beyond 
which was the ravine. PItf. drove lis car 
after dark down a public road leading straight 
into the new road under construction, & not 
secing the fence in time, which had no red 
lamp or other warning of danger upon it, & 








personal injury & damage to the car: - 
Held: the corpn. being in occupation of the 
Jand under construction as a new road, pitt. 


1197. .ldd. Annotation ¢ 


1268. .1dd. Annotation : 


Vol. XXVI.—Highways. Cases 1146a—1388la. 


was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 
fence Was in the circumstances a concealed 
trap, &, pitf. not being guilty of contributory 
negligence, detts. were liable to him = in 
damages for negligence.- OLDHAM vt. SHEF- 
WELD CORPN. (1927), 186 1.71. GS1 3 91S. P. 
69; 13 T. LR. 222; 2501. GR. 98 CA. 


Refd. Oldham v. Sheffield 
Corpn. (1927). 136 L. T. 687. 





1228a. Amount of payment—How calculated— 


Local Government Act, 1888 (c. 41), s. 11 (2).] 

-SANDGATI URBAN Districr COUNCIL v. 
Kent Country Counciz, No. 65, ante. 
—Refd. Oldham v. Shefticld 
Corpn. (1927), 136 1. T. 681. 


1272. Add. Annotation :— Generally, Mentd. R. v. 


Copestake, Fa p. Wilkinson (1926), 00 J. P. 


corpn. (1927), 136 L. TT. Ost. 


1280. Add. Annotation : —Refd. Oldham 7. Sheffield 


Corpn. (1927), 136 L. TT. 681. 


Part IX.——Nuisances and Remedies. 





-|--A person placing a dangerous 
obstruction in a highway, or ip a private road 
over which persons have a right of way, is 


PART VIII. SECT. 1, SUB-SECT. 4. the eity corpn. 


1164a i. Duly to anspect tees} A 
tree planted ania city highway fell 
upon # motor car. The tree had long 
been in a decaying condition .— Held > 
the citv corpn., having by bye-law 
assumed the duty of carmeg for the trees 


CAN. 


hablo since, 
although no obligation 
existed, there was a trap or concealed 
danger.—JAMrs v. TORONTO (1925), 57 
O.L. 1. 3225 affg. 27 O. W. N. 233.— 


bound to take all necessary precautions to 
protect persons excreising thew right of way ; 
A if he neglects to do so, is liable for the 


PART VIII. SECT. 5, SUB-SECT. 1.— A. 


1260 xx. _ -1- GREER 0. 
MULMUR Townsiir, [L926] 4 9. b. BR. 
lov, of ©; L. Re. 209. CAN, 

1260 xxui. —-~ — —.] LINGRELL 
7m MUN. Dist. S1ocns (Alta.), [1926] 
iD. i. R. 1163 —CAN. 


to repair 


planted upon the highway, were Hable 
for discharging that duty nergligently.— 
HUESris v. CITY OF TORONIO, [1926] 
3D. L. R. 142; 55 0. L. R. 648. —CAN. 


PART VIII. SECT. 1, SUB-SECT. 5. 


r (p. 389) i. ——.J—Pltf. shipped & 
fell when walking upon a granolithic 
sidewalk & was injured. For five o1 
81x eit before this occurrence, the 
bidewulk at the point where she fell 
was covered with glare ice & was 
consequently in a slippery & dangerous 
condition. Pitf.’8 injury was not 
attributable to any lack of care on her 

art. ‘Ihe city authorities had know - 
edge of the dangerous condition for 
five or six days before the accident & 
made no attempt to remove the 
danger :—Held; the city corpn. were 
guilty of gross negligence within 
Consolidated Municipal Act, 19242, 
8. 460 (3), & were liable.—COKERS v. 
BELLEVILLE, [1925] 2 D. L. R. 250; 
56 O. L. R. 4513 revag., [1924] 2 
D. lL. n. 333.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 9. 


sf. Street railway track adjacent to 
a i HP ltfs. &® motor car 
attempted to cross the tracks of a 
street railway, which were at that 
pot pot laid upon the travelled 
ighway but upon land owned by the 
city corpn. adjacent to the travelled 
highway. The place of crossing was 
in a da rous condition, by reason of 
the trac not being ba ted but 
simply resting upon exposed sleepers. 
The car was imprisoned there & run 
into by a street car, & pltfs. were 
injured & the car damaged :—Held: 


J.8. 


PART VIII. aaa SUB-SECT. I[1. 


1190 3. Leuability for failure to light — 
Statutory duty to light.) —A motor cat 
driven at might came into collmon 
witb a tramway island, & was damaged, 
In an action against defenders, as the 
local authority charged, under Idin- 
burgh Municipal & Pohee Act, 1879, 
with the lighting of the streets, 1f was 

roved that a red lamp situated on the 
sland was not Ht at the time of the 
aceldent. It was also established that 
defenders had not failed in their duty 
with respect either to the construction 
& condition of the lamp, or to the 
precautions taken to ensure that it 
should remain alight diwaing the hours 
of darkness: J/cld: the standard of 
performance could not be absolute, 
but must be relative to the bcost avail- 
able means of achieving exact pet- 
formance, &, in the ubsence of evidence 
of any failure on the part of defenders 
to take every reasonable means of 
carrying out their statutory obliga- 
tions, they fell to be_ assoilziedg—- 
Kroan rv. KDINBURGH MAGISTRA1LS, 
11926] S. C. 814. SCOT. 


xr i. --—.}—A corpn. planted trees 
along one of its strecte, & resp. biis- 
tained injuries through his motor car 
colliding with ono of the trees on a 
dark ht. There was a street-lamp 
in the vicinity, but it had gone out :--- 
Held: the corpn. having caused a 
dangerous obstruction on the street, it 
was its duty to light & keep lixhted 
the obstruction, so as to make it visible 
to persons using the strect.—OAMARU 
Serpe v. CLARKE, [1927] N. Z. L. XN. 


561 


k (p. 404) 1. - -——~ Wailure of trawler 
to sec.) Where a traveller fails to seo 
an obstruction which @ person using 
ordinary care would have avoided, the 
statutory lability does not ariseo.— 
aie v. RILKY, 11925) 2D. L. R. 218.— 


coi. — —.J—Whoere an accident 
results from Jack of repair of a road, 
@ prosumption arises, without evidence 
that the municipality responsible for 
the road had notice of its condition, 
that the statutory duty to repair has 
been neglected.— REA v. MUNICIPALITY 
OF MINTO, [1925] 3 D. L. RR. 523° 
(1925) W. - bk. 657; 3b Man. L. Rh. 


190.—CAN. 
PART VIII. SECT. 5, SUB-SECT. 1.— 
B. (a). 
1289 i. — -- Damaye to adjoning 


oumcers—Construction of road causing 
flood.j\— Municipality :—/eld :  lhable. 
—METER v, FRANKLIN, LIMPRECHT 0. 
FRANKLIN, SIREICH Y. FRANKLIN 
(Man.), (1926) 3 D. L. Kk. 433; [1926] 
2W. W. Lt. 330.--CAN. 


sk. Itoad under repair by Alunister of 
Highways.J\—Hild: os long as the 
work of construction or repair is being 
carried on, the highway is removed fiom 
the dircction, control & management 
of the municipality, which is not Hable 
to travellers for damages resulting 
from its state of repair until the high- 
way is again under its control & man- 
agemenut.—HOKSFIELD v. CANA RURAL 
MUNICIPALITY No. 214, [1925] 2 
D. L. R. 874; [1925] 1 W. W. R. 


36 


Cases 188la—19798a. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


consequences.—CLARK v. OHAMBERS Oe ae 
8 Q. B. D. 327; 47L. J. Q. B. 427; 38 L. T 


454; 42 J. P. 438 ; 26 W. R. 618. 
Annoint eg Sree er Bull v. shorediteh Corp: aivteke 87 
ree oA areas v. Long, f18ts) 1K. 14 
n. Vv. ay or, {1922} 1 re Cc. re 
Mea: ly & 1888), G0 Se eae). 76 iL. T. rte 
‘Tolhausen v. the ged 59 436: McDowall v. 
G. W. Ry., [19 Latham’ v. Johnson 


& 
: 18 Senta. The Bernina (2) 
(1887), 12 P. D. 1 ‘Golarick v. Partridge, oo ae) 
78 L. K. B. 452 Fran Fenwick, {1911] 1 
K. B. 114; Weld- Biundell », Stephens, {1920} A. C. 9563 
The San Onofre, (1922) P. 2 
1897. Add. Annotation s--Mentd. 8.8. Singleton 
Abbey v. S.S. Paludina, [1927] A. C. 16. 
1899. Add. Annotation :— Distd. Oldham = v. 
Sheffield Corpn. (1927), 136 L. T. 681. 
1465. After this case add ‘‘ Sce, also, AGRICULTURE, 
Nos. 970a, 970b.”’ 
1508. Add. Citation :—95 L. J. K. B. 81. 
1514. Add. Annotation :—Generally, Refd. Britan- | 


nia Hygienic Laundry Co. v. Thornycroft 
(1026), 185 L. T. 83. 


- | 1628. Add. Annotation : — Refd. 


1519. Add. Annotation :— Distd. Noble v. Har- 
rison, [1026] 2 K. B. 332. 


1592. Add. Annotation :—Refd. Layzell v. Thomp- 
son (1926), 91 J. P. 89. 


Oldham 
Sheffield Corpn. (1927), 186 L. T. 681. 


1627. Add. Annotation :—Mentd. R. v. 
[1927] 1 K. B. 810. 


1639. Add. Annotation :—Mentd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 


1652. Add. Annotation :—Generally, Refd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 566. 


1709. Add. Annotation :—As to (2) Refd. Howard- 
Flanders v. Maldon Corpn. (1926), 135 L. T. 6. 


1711. Add. Annotation :—Distd. Howard-Flanders 
v. Maldon Corpn. (1926), 1385 L. T. 6 


Cory, 


Part Xl—Excessive Weight and Extraordinary Traffic. 


1841. After this case add ‘‘ See, also, No. 1852, 
post.” 
1844. To the existing paragraph add as follows :— 
The surveyor ot a highway gave a certificate 
under the above sect. to the effect that extra- 
ordinary expenses had bcen incurred by 
reason of extraordinary trafiic caused by 
resp. in repairing roads in four separate 
lowmnahipa: Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partly before & partly after 
the date of the first certificate on a single road 
in one of the townships :— Held: the first 
certificate was good, &, with regard to 


expenses incurred before it was made, the 
period of six months limited by Summary 
urisdiction Act, 1848 (c. 48), s. 11, for 
recovering the amount began to run from the 


date of the first certificate. 


1852. After this case add ‘‘ See, also, No. 1841, 
ante.”’ 


1852a. Where more than one certificate 
given.|—WiIrRRAL HigHWAY BoarD v. NEw- 
ELL, No. 1844, ante. 


1858a. Where several contracts.|—- Epsom 
URBAN COUNCIL v. LONDON CoUNTY COUNCIL, 
No. 1818, ante. 








Part XIl.—Stopping-up or Diversion of Highways. 


1897. Add. Annotation :—Refd. Oldham v. 
Sheffield Corpn. (1927), 136 L. T. 681]. 


1922. Add. Annotation :—Apld. R. v. Postmaster- 
aie p. Carmichael (1927), 96 lL. J. 
K. B. 347. 





at epee 


PART IX. SECT. 1, SUB-SECT. 1.—N. 


ap. Prickly bush protruding through 
ence.}—Where deft. permitted a goise 











PART IX. SECT. 8, SUB-SECT. 3.—A. 


q i. ——.]—The owner of an auto- 
mobile is not entitled to maintain an 


1958. Add. Annoiation :—Refd. Brown v. Harrison, 


Hourani v. Same (1927), 1387 L. T. 549. 


1979a. Not costs of preparing for appeal— 
Order abandoned.|—R. v. WING (1825), 4 





B. & C. 184; 6 Dow. & Ry. K. B. 323; 8 
Dow. & Ry. M. C. 184; si. 3.0.8. KB. 
201; 107 EK. R. 1028. 


total sum actually Spent on repair that 
is recoverable by t. road authority, 
whether that repair involves recon- 





ush growing on his land to project | action t a municipality for struction or not. Regard must be 
over a street, & pltf. was injured by | damages for non-repair of a highway, if nee eee cireumstances ab te 
a thorn of the bush. penetra one | he has not taken out a licence to exteconiiuary feniia (ce she mimnarised. ite 
of his oyes :—Held: deft. was re a5 —_ to operate his car.— neral oharacter & eultabllity for the 
CULL v. GREEN (1924), 27 W. AMPBO RomERTeoN, | [1925] 1 ag aga cpa 
62.—A US. D. _ R. 624; 57 N.S. R. 498.—CAN. | tenon, the amowst Ue xRpcted 
es IX. SECT. 1, SUB-SECT. 14. esces of the notios by ara pelo ag of or ba or cree personae 
i. Broken-down motor car—Not na Act, R. 8. 8. 1920 (c. rae 8. “4 reasonahl required. Dedyictions 
left on fine sini A for unreasonable time— given the municipality is a bar | ghoula alas be made tf roads when 
Owner }-—PEDERSON tv. PaTER- io an action for damages for injuries | yepaired are in a better condition than 
SON (1916), 31 D. cn R. 368.—CAN. caused by snow or ice on a sidewalk.— i Seth extraordinary flo com- 
st. House left in street at hé HICKMAN v. Moose Jaw City, a me Do Clo UNCIL 9. 
Street dblucked—Person moving ae L. Re 115; [1034] 8 W. W. SrewaRr, [1927] N. 49.—IR. 
recon Lapgaeaebida ys Cataany & Eipbook, : 1881 1. Deductions 


MoDON RIDDO 
(Alta), (ivad] 4 rime A az: a 1018 : H 11926] 
Ww. e R. 7 2.—CAN. 


PART XI. SEOT. 4, SUB-SECT. 5. 
1872 i. General rule.}—It is not the 
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I ovement of road ie to repatr.}— 
mopr 0. 

Down COUNTY CoUNCIL v. STEWART, 
No. 1872 i, ante.--IR. 


Vol. XXVI.—Highways. Cases 1997—2405a. 


Part XII!1.—Streets. 


1997. Add. Annotation :—Consd. Lloward-Flanders 
v. Maldon Corpn. (1926), 185 L. T. 6. 


2032. Add. Annotation :—As to (2) Consd. A.-G. v. 
Hornsey B. C. (1926), 48 T. L. R. 92. 


2202. Add. Annotation :—Mentd. Hutton v. A.-G., 
{1927] 1 Ch. 427. 


2204a. Recovery of expenses of repairing 
dangerous structure—London ’Building Act, 
1894, s. 116—Summary Jurisdiction Act, 1848 
(c. 43), 8. 11.)—A building in the metropolis 
having been certified to be dangerous, the 
county council did the work necessary to 
make it safe, & on Sept. 15, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a magis- 
strate under sect. 116 (1) of the above Act 
of $894 to fix the amount of the expenses & 
to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by scct. 11 of 
the above Act of 1848 had elapsed between 
the time when the matter of the complaint 
arose & the date when the complaint was 
made :—Held: the six months’ limitation of 
time applied to proccedings under sect. 116 (1) 
of the Act of 1894, & the time ran from 
the date of the demand, & the magistrate’s 
decision must be affirmed.—LONDON CoUNTY 
COUNCIL v. OWNER OF 14, LEE-STREET 
STEPNEY (1926), 135 L. T. 182; 90 J. P. 
145; 42 T.L. R. 548; 241. G. R. 386, D.C. 

2244a. -]—(1) A notice given to a 
frontager to make up the portion of the 
street opposite to his premises under Public 
Health Act, 1875 (c. 55), s. 150, is not 
rendered inoperative because all the front- 
agers on the street are not served, but he 
will be liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words ‘‘ the same’’ contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 
on the premises of the owner on whom such 
notice is served, & not to the whole street. 

(3) Two winter months given as the time 
within which to execute works under a notice 
given under the above sect. is sufficient.— 
SUNDERLAND CORPN. v. GRAY (1926), 136 
L. T. 405; 913. P.52; 25 L. G. R. 139. 


2252a. ——— ‘‘ The same.’’]|—-SUNDERLAND (‘ORPN. 
v. GRAY, No. 2244a, ante. 

2254a. —— -} — SUNDERLAND CORPN. v. 
GRAY, No. 2244a, ante. 


2268. Add. Annotation :—As to (2) N.F. Sunder- 
land Corpn. v. Gray (1926), 136 L. T. 405. 


2282a. Two streets repaired at same time.|— 
A local authority which has executed repairs 
to streets under Public Health Acts Amend- 
ment Act, 1907 (c. 53), s. 19, is not entitled to 
include two streets in the same account & 
apportion the combined expenses among the 
frontagers of both streets. Nor have the 

















justices, before whom the local authority 
seek to recover such expenses, any juris- 
diction to investigate the accounts & separate 
the expenses of the two streets for the pur- 
rose Of making a proper apportionment.— 

AsH v. GILES (1926), 96 L. J. K. B. 216; 136 
L. T. 352; 91J.P.19; 43 T. L. R. 1213 25 
L. G. R. 66, D. C. 


2285a. Effect of agreement between frontagers— 
~ Frontager not to be liable for maintenance of 
road until taken to by local authority— 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.| 
—MoorrE v. Topp (1903), 68 J. P. 483; 19 
TL. R. 642; 21. G. RR. 376, C. A. 


2351. After this case add the following new sub- 

section :— 
vi. Other Cases. 

2351a. Action to recover expenses— Form of writ-— 
Names & addresses of owners not known.|— 
Plitfs., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owner» of the lands abutting 
on the roadway & being unable to discover 
who some of those owners were, issued a 
writ against A., a» known owner of some of 
the land, ‘'& the owners of certain lands 
adjoining’ the road ‘more particularly 
described in the indorsement ’’ on the writ, 
‘* whose names & addresses are not known to 
pltfs.”’ Upon the summons for directions 
pltfs. desired to amend the writ by adding 
affer the word ‘‘ owners”? the words “ at 
the time of the completion of the works 
referred to in the indorsement hereon,’”’ & 
they also asked tor leave to effect substituted 
service on defts. so described by affiasing 
copies of the writ on the respective premises : 
—Held: the writ, in not giving the names & 
addresses of defts. other than A., did not 
comply with the form of writ which had. the 
basis of statutory authority & was prescribed 
by R. 8S. C., Ord. 2, r. 3, & Appendix A, 
Part 1; the writ, whether as originally issued 
or as proposed to be amended, was bad as 
against the persons sv sought to be mado 
defts., & the words following A.’s name must 
be struck out.—FRIERN BARNET URBAN 
COUNCIL v. ADAMS, [1927] 2 Ch. 25; 96 
L. J. Ch. 145; 1386 L. T. 649; 91 J. P. 60; 
251. G. hi. 75, C. A. 


2353. Add. Annotation:—As to (1) Refd. Sunder- 
land Corpn. v. Priestman, [1927] 2 Ch. 107. 


2360. Add. Annotation :—Mentd. Re Jauncey, 
Bird v. Arnold (1926), 134 L. T. 728. 


2366. Add. Annotation :—Refd. Friern Barnet 
U. C. v. Adams, [1927] 2 Ch. 25. 


2867a. Before expiry of time for summary 
proceedings.|—The two remedies conferred 
by Public Health Act, 1875 (c. 55), 5. 257, 
are concurrent, & a local authority need 
not wait till the six months, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by the sect.— 
SUNDERLAND CORPN. v. PRIESTMAN, [1927] 
2Ch. 107; 96 L. J. Ch. 441; 137 L. T. 688. 


2405a. Burial ground ‘‘ attached ’’ to place of 





Cases 2405a—2766a. ENGLISH AND EMPIRE Dicesr SUPPLEMENT. 


worship.]—The exemption from liability for 
the expenses of private street works given 
by Private Street Works Act, 1892 (ce. 57), 
5s. 16, to a burial ground “ attached ”’ to a 
“place appropriated to public — religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,’ extends only to a burial ground in 
pee attachinent or contiguity to the 
muilding, & does not include a burial ground 
at a distance, “‘ attached ”’ to the place of 
worship in the functional sense that it is 
owned & maintained by the congregation of 
the place of worship for their membhers.— 
HoLy LAw Soutu BRouGHTON HBURIA1 
BoaRD tv. FAILSWORTH URBAN DISTRICT 
CoUNCIL (1927), 96 LL. J. K. B. 7133; 137 
1. T. 4833; 915. PP. 1045 13° T. L. R. 5193 
20 L. G. R. 324. D.C. 

2409. Add. Annotation : —Refd. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. R. 55. 

2430a. After completion of works.]—--When 
an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 57), 
s. 7, the local authority must apply under 
sect. & to the justices to determine the 
objection before the works are executed. 
After the works are completed, the justices 
have no jurisdiction to determine an objection 
under sect. 7.—FAULKNER ¥. HytTit CoRpNn., 
P1927] | K. B. 53823 96 TJ. IK. B. 1673 136 
L. T. 329; 91 5.1.22; 483'T. L. R. 55; 71 
Sol. Jo. 20; 25 L. G. Rh. 60, D. C. 

2432. Add. Annotation :—Refd. Maulkner v. Hythe 
vorpn. (1926), 43 T. TL. RR. 55. 

2443. Add. Annotation :— Refd. aulkner v. Wythe 
Corpn. (1926), 43 T. 1. RR. 55. 

2466a. —- — Powers of magistrate.|— LB. Corpn. 
proposed to execute certain private street 
works under Birmingham Corpn.  (Con- 
solidation) Act, 1883, ss. 16 50, which were 
substantinNy identical with Private Street 
Works Act, 1692 (c. 57). The corpn. duly 
complied with the formalities required & 
made a provisional apportionment on resps., 
the frontagers on the street. according to 





their respective frontages. Resps. objected 
that the works were unnecessary. On the 
hearing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were necessary, but was of 
opinion that the estimated expenses were too 
heavy. He reduced the estimate & ordered 
that one resp. should pay one-half & each 
other resp. two-thirds of the respective sums 
named in the provisional apportionment :— 
Held: inasmuch as the corpn. had _ not- 
resolved that the apportionment should be 
on any .basis other than frontage, the 
stipendiary magistrate could not direct an 
apportionment, on any other basis. Subject 
to that limitation, he must consider & 
determine, upon evidence, whether the pro- 
posed works were in any, & what, respect 
unnecessary, & must have regard to any 
alternative proposals, if resps. made any & 
supported them by evidence, & to the cost 
thereof.—-BIRMINGHAM CORPN. v. MOTHER- 
GENERAL OF CONVENT OF SISTERS OF CHARITY 
or ST. Paun (1927), 91 J. P.186; 44 T. L. R. 
31; 251. G. R. 517, D.C. 


2470a. Not mortgagee of pews & vaults in & 
under church.|~-ClORLTON UPON MEDLOCK 
(CONSTABLES & BURGESSES) v. WALKER 
(1842), 1O M. & W. 742; 12 L. J. Ex. 88; 
7TJ.P.162; 152 E.R. 671. 


2523. Add. Annotation :—As to (1) Consd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927]2 kK. B. 566. 


2591a. Meaning of ‘‘ new building ’’—Recon- 
structed building not included.| BALLARD 
ae, HORTON'S Esrate, Lirp. (1926), 24 L. G. R. 
409, D.C. 


2592a. Meaning of ‘‘erections’’ & ‘‘ obstruc- 
tions ’’—Includes petrol pumps. |—-MACKENZIE 
v. ABBOTT (1926), 24 L. G. R. 444, D.C. 

2596. Add. Annotation :—Generally, Refd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
(1927) 2K. B. 566. 





Part XV.—-Bridges and Approaches thereto. 


2630. Add. Citation :—905 L.. J. Ch. 86. 


2650. ddd. Annotation :-—Refd. A.-G. v. Hornsey 
B.C. (1926), 43 VT. LL. RR. 92. 


2716. .idd. Annotation :- Apld. Manchester Corpn. 


v. sAudenshaw U. D.C. (1927), 44 T. Le RR. 
as. 


2719a. Damage by locomotive passing over 
bridge—-Locomotive Act, 1861 (c. 70), s. 7.]— 
In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
roe) to repair is imposed upon the owner 
af the locomotive if he has the charge of it at 
the material time, but if some person other 
than the owner has the charge of it, the 
liability is upon that person. The above 
sect. does not make the owner & such other 





person jointly & severally liable for that 
damage.—SoOUTHERN Ry. Co. v. GOSPORT 
Corpn., [1926] 2 K. B. 89; 95 L. J. kK. B. 
545; 90 J. P. 161; 70 Sol. Jo. 6515; varied, 
[1927] 1 K. B. 331, C. A. 

2750. Add. Annotation :-—Mentd. Republica de 
Guatemala v. Nunez (1926), 135 L. T. 436. 


2766a. Liability of borough council—Bridge built 
since 1835—Public Health Act, 1875 (c. 55), 
s. 4.]—In 1882 seven strects were, in the 
course of the development of an _ estate, 
carricd across a river on iron girder bridges. 
These streets subsequently became highways 
repairable by the inhabitants at large. An 
action was commenced by the A.-G. against 
the local authority for a declaration that they 
were liable to repair & keep in repair these 
seven bridges :—Held: having regard to the 


PART XV. SECT. 2, SUB-SECT. 1.—A. (a). 
d i. ——.)] — Re SanpuUskK CREEK BRIDGE (Unt.), [1926] 3 D. L. R. 353.— CAN. 
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fact that the word “ street,’’ as defined by 
the above sect., includes, if this is not incon- 
sistent with the context, any bridge, not 
being a county bridge, pltf. was entitled to 
the declaration.—A.-G. v. Hornsky Borovuai 





Fase 


PART XV. Beer 7 apa 2.— 
- (¢). 


o i. Transfer of area to muni- 
cipality.J—A railway co. constructed 
& muintained a bridge & upproaches 
by which a road was carricd acrors 
their railway. The area in which the 
bridge was situated was subsequently 
annexed to ua burgh, & the burgh 
authorities called upon the co., as 
frontagers to a privato street, to con- 
struct a paved footway along one side 
of the road :—Held: assuming that 
the co. were frontagers to a private 
street, Burgh Police (Scotland) Act, 
1903 (c. 33), 8. 16, had not, either 





Vol. XXVI.—Highways. 


Councin, [1927] 1 Ch. 331; 96 L. J. Ch. 164; 
1386 L. T. 502; 91 ~ 5. P2613 43 T. L. R. 92 3 
70 Sol. Jo. 1197; 
2787. Add. Annotation :—As to (3) Refd. A.-G. v. 
Hornsey B. C. (1926), 43 T. L. R. 92. 


expressly or by iniplication, altered or 
extended these oblhgations.—MAGIs- 
TRATES OF LEVEN t. LONDON & NORTH 


PART XV. SECT. 3. 

k ji. Apportionment of cost—-- 
Bridge across railway.jJ—PuBiac Hirai. 
WAYS DEPYT., ONTARIO tT. CANADIAN 
Paciric Ry. Co. (CLAPPISON BRIDGE 
CaN. (1924), 30 Can. Ry. Cas. 3.— 


k ii. Bridge over boundary 
river.}—In order to give Jurisdiction 
to the Mumeipal Comr. to apportion 
the costs of building a bridge over a 
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Cases 2766a —-2'787. 


25 L. G. KR. 260. 





rivor or stream forming the boundary 
between two municipalities, the latter 
must previously have agreed to con- 
struct the bridge. 

The power of a municipality to con- 
tract with another municipalhty to 
build by joint action such a bridgo 
ust be exercised by byo-law.— 
RURAL MUNICIPALITY OF PORTAGE LA 
PRAIRIE v. RURAL MUNICIPALITY OF 
CARTIER, [1985] 4 D. I. R. 10353 
}1925) S.C. AR. 691: affy., [1924] 
{f I. ta. RR. 6Ob: [1924] 3 WLW. Tt. 
2415; 34 Man. L. RR. 405: revsg., 
{1924} 1 De. I. RR. 7755 [1924) 1 
W.W. rR. 245. CAN, 


Cases 20—656. 


ENGLISH AND Emprre Diaest SUPPLEMENT. 


HUSBAND AND WIFE. 
Part I——Contracts to Marry. 


20. Add. Annotution :-—Refd. 
(1926), 42 T. L. R. 258. 
26. 
[1926] 1 K. B. 536. 

Add. Annotation :—Reftfd. 
{1926] 1 K. B. 536. 


80. 
36. 


Skipp v. 
Add. Annotation :—Refd. Cohen v. Sellar, 
Cohen v. 
Add. Annotation :—Mentd. Never-Stop Ry. 


(Wembley) v. British Empire Exhibition 
(1924) Incorporated, [1926] Ch. 877. 


Kelly 39. 


Add. Annotation :—Refd. Cohen v. Sellar, 


{1926] 1 K. B. 536. 


81. 


Add. Annotation :—As to (8) Refd. Cohen v. 


Sellar, [1926] 1 K. B. 536. 


Sellar, 87. 


Part 11—Marriage. 


127. Add. Annotation :— As to (2) Refd. Republica | 510. Add. Annotation :—Refd. Skipp v. 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 


Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


114. Add. Annotation :—Refd. 
(1926] 1 K. B. 536. 


Cohen v. Sellar, 


Kelly 


(1926),.42 TT. L. R. 258. 


Part I1l.——Personal Rights and Obligations arising from 


Marriage. 


647. Add. Annotation :—Refd. Re Wilkinson, Page v. Public Trustee, [1926] Ch. 842. 


Part IV.——Effect of Marriage with Regard to Wife's Property. 


656. Add. Annotation :—As to (1) Consd. Re Bower Williams, Ha p. Trustee, [1927] 1 Ch. 441. 


PART I. SECT. 6, SUB-SECT. 1.—A, 
80 fi. --——.-MUNN v. HAAHTI 
(1926), 37 B. C. Kn. 71.—CAN. 
PART I. SECT. 7, SUB-SECT. 1. 
_ Not facts discovered subsequent 


to ear, WYRIPA v. VAOCULOHIK 
(Alta.), {1926} 3 W. W. R. 795.—CAN. 


PART II. SECT. 10. 
bi, M e Act, R.S.A., 
1922, (c. 213), 8. 20.}—The above sect. 
cannot apply to an alleged age 
of which there was no solemnisation 
whatever, other than tho purchase of 
two wedding rings from an issuer of 
marriage licences & une cP lacing of one 
of them on a fin each of the 
parties, who did no elon to any sect. 
or nationality which recognises this 





pro ing as a valid marriage cere- 

mony. arate ETSCHL v. RKRuonr (Alta.), 

{1025) 6 4 D. LL. R. 1185; (1926) 3 
R. 598.—CAN. 


PART II. SECT. 11, SUB-SECT. 1. 


e i. -}~Tho doctrine, that 
@& person who goes through a pate of 
Tnarriago must be presumcd to have 
acted innooontly & legally & that, 
until this presumption is rebutted, it 
must prevail over tho presumption 
that a first husband or wife whose 
doath was not proved, but who had 
not been heard of for over seven years 
before the second m » was alive 
at the time thereof, can have no applica- 
tion where it is found that the person 
relying on such doctrine did not act 








in innocent good faith in going through 
the form of a _ second marriage.— 

JTRWIN v. IRWIN (Man.), [1926/2 D. L. R. 
794; [(1926] 1 . W. R. 849.—CAN. 


e il. Compliance oak piorrnede 
Act, s&s. 21 (b).)—McGINN v. ELLERTO 





KLLERTON v. MKT TT Sae fiz) % 
Dd. L. R. 113865 (1925) 1 . W. R. 
962.—CAN. 


PART II. boats rte) SUB-SECT. 2.— 
. (a). 
478 i. Many years.j}—P., ao Natal 
native, from about 1897 until just before 
her death in 1916 cohabited con- 
tinnously with A., a half-caste woman. 
When the cohabitation began A. had 
a husband, who was still liv: There 
was evidence to show that P. & A. 
had both said before 1902 that they 
were not married, & there was uo 
evidence of any registration of a 
marriago between P. & A. There 
was some evidence thdt P. & A. were 
reputed to be man & wife since the 
birth of their five children, all of 
whom had been brought up & educated 
by P.’s brother C., who had treated 
them as his nephews & nieces :—Held: 
the evidence adduced was not strong 
onew en to ae the presumption of 
from the lengthy 
achauitatian. of P. & A.—NYOKANA ¥. 
TOR ANS (1925), 46 N. L. R. 227.—- 


PART II, iad ot esaeiaan alan 2.— 
e (0). 
$21 iv. ———. }—R. v. 
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PROUD, [1926] 3D. L. R. 664 5. [1926] 
S.C. R. 599.—CAN. 


PART IV. SECT. 1. 


n i. Acquired & disposed of 
through husband— Belong to h nad. }— 
A number of ho either the progeny 
of two hogs acatived by a wife as com- 

ngation for services performed by 

er for a neighbour or bought with the 
proceeds of sale of such a es (br 
raised, acquired & disposed of t 
the efforts & the expense of her ect 
band :—Held: they did not belong to 
the wife as against the aad caer ‘3 
creditors.—JOHN DEERE PLow Co. 
BoweEn, (1925] 1 D. L. R. 769°. ‘ [1925] 
1 W. W. R. 357.—CAN. 


PART IV. SECT. 6, SUB-SECT. 2. 


sd. Not deride carried on - 

partnershi ip with band. }—CoHN 
CANARY oo C.), aT 4D. L. R. 431: ; 
eee 3 R. 357 ; hae aoe {1925] 
. i R. Ja3: o Ete 


{1925} 2 
363. —CAN. 





sf. Crops grown by wife—On hus- 
band’s land—-Strict proof serene. 
pear Po v. JOHN DEERE PLO “a 
(Sask. ) ose) a Dz. L. R. 255: 
1336} 2W.W.R CAN. 
ag. On wngere “and Burden ao 
f on wife.}—BAaNngQ 
ATIONALE ¥, a eat ML Be 
1089; [1926] 3 83; 36 
Man. L. R. 135 





Vol. XXVII.—Husband and Wife. Cases 786—1228. 


Part V.—Effect of Divorce or Separation with Regard to 
Wife's Property. 


786. Add. Annotation :—Refd. A.-G. for Alberta 787. Add. Annotation :—Roefd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. v. Cook, [1926] A. C. 444. 


Part VI.—Disposition of Property. 


809. Add. Annotation :—Mentd. Parr v. A.-G., policy for £500 on his life, & by the terms of 
[1926] A. C. 239. the policy the co. agreed to pay that sum to 
906. Add. Citations :—revsd. sub nom. PuBLIC insured’s wife, if she were living at his death, 
TRUSTER v. WOLF, [1923] A. C. 544; 92 or in the event of her prior death to pay it 
L. J. Ch. 520; 129 L. T. 7388; 89 T. L. li. to insured’s exors., administrators & assigns. 
568; 67 Sol. Jo. 637, H. L. The policy contained a proviso that, if at the 
Add. Annotation :—Mentd. end of twenty years insured was still living, 
[1926] A. C. 239. he should have the right to exercise any of 


Bie ig on eee’ six specified options. Insured being then 
i _ Copeon Tiga ’p. paca puanelds Capron still living, he exercised an option to receive 


: : the entire cash value of the policy with its 
1007. Add. Annotation :—Refd. Bosworthick v. te & Anti 
Bosworthick, [1926] P. 159. share of accumulated profits & to discontinue 


: f the policy. A sum of £288 thus became 
1036. Add. Annotation :—Refd. Re Alington & payable. The co. were unwilling to pay over 
L. C. C.’s Contract, [1927] 2 Ch. 253. 


this sum except on the joint receipt of the 
1106. Add. Annotation :—Apld. Re Mathieson, husband & wife, & ultimately paid it into ct. : 
[1927] 1 Ch. 283. 


—Held: (1) the policy came within sect. 11 
1118. Add. Annotation :—Mentd. Re Bold, Banks of the above Act, & created a trust in favour 
v. Hartland (1926), 95 L. J. Ch. 201. 


of the wife in certain events; (2) insured 
1203. Add. Citation :-—8 W. BR. 333. 


must be taken to have exercised the option 
1225. Add. Annotation :—Apld. Re Fleetwood's for the benefit of the trust; (3) unless the 
Policy, [1926] Ch. 48. 


husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
1226. Add. Annotation :---Mentd. James v. British 
General Insce., [1927] 2 K. KB. 311. 


could be ascertained by the death of either 
1226a. If living at his death—Cash value 


party who was entitled to it.—He ILEET- 
woon’s Poricy, [1926] Ch. 48; 95 LL. J. Ch. 

of policy sought to be taken by insured during 

life.|—-A husband took out an insurance 1228. Add. Citation :—-05 L. J. Ch. 24. 


Parr v. A.-G., 








195; 1385 L. T. 374. 





PART VI. SECT. 1, SUB-SECT. 5.— wifo :—Held : the wifo had no power ‘TRUST Co. v. HOLOWAYCHUK, [1925] 
C. (a). to dischargo the trust in her favour 3 W.W.R. 382.—CAN. 
951 v. ]—UNION BANK created by the policy, & the insurance sm. Purchase in husband's name— 


v. BENEDICT, [1925] 4 D. L. R. 1057.— 
CAN. 


PART VI. SECT. 8, SUB-SECT. 2.—A. 


ei. Separate estate.}—The in- 
terest of a wife in a policy effected b 
her husband on his own life, & whic 
has been declared by him to be for 
her benefit, is her separate estate, 
& may, in her husband’s lifetime, bo 
assigned by her.—GRAHAM v. CANADA 
LIFE ASSURANCE CO., PROCTOR v. 
GRAHAM (1894), 24 O. R. 607.—CAN. 


PART VI. SECT. 8, SUB-SECT. 2.—B. 


ni. Bankruptcy of 
husband.}-—S. ocffected an insurance 
on his own life in favour of his wife 
under Married Women’s Policies of 
Assurance (Scotland) Act, 1880. S.’s 
estates were afterw sequestrated : 
—Held: the policy vested in bkpt. as 
trustee for his wife, & it formed no 
part of his estate & was not Hable to 
the diligence of his creditors._-STEWART 
v. HopGE (1901), 8S. L. T. 436.—S8COT. 


nii, Whether assignable.)}—A 
policy of assurance was effec by 
a husband for the benefit of his wife 
under Women’s Policies of 
Assurance (Scotland) Act, 1880. There 
was competition between the widow & 
an assignee claiming under an assigna- 
tion which bore to have been executed 
with the consent & concurrence of the 














co. ought to have known that the deed 
was one which the spouses were dis- 
abled from granting.—Scorrisy Lire 
Scor DONALD (1901),98S. L. T. 200.— 


PART VI. SECT. 9, SUB-SECT. 2.— 
A. (a). 


1802 v. -}—Pltf., deft.’s 
husband, became entitled to a con- 
veyance of co land vosted in a 
solr. By pitf.’s direction the solr. 
conveyed the land to deft. ‘he con- 
veyance was dated Apr. 9, 1920, & 
was not re ered until the folowing 
Dec. Until registration the deed had 
not been delivered, & deft. had been 
told nothing about it :—Held: though 
the Lddeedr roe ag of advancement may 
be rebutted by evidence of actual 
intention, there was cogent evidence of 
pltf. having ultimately made up his 
mind that his wife should have the 
property.— HARRINGTON v. HARRING- 
TON, [1925] 2 D. L. R. 849; 560.L. R. 
568.—CAN. 

sk, Grain & stock on land conveyed 
to wife. lo husband conveyed to his 
wife half of ove section of lund. 
Husband & e lived together on, & 
farmed, the quarter section, & the 
husband worked on the farm after the 
transfer in the same way as before: 
—Held: the husband was the owncr 
of grain grown on, & animals situate 
on, the quarter section.—NATIONAL 
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Subsequent transfer to wife—Failure of 
consideration.j— Husband & wife pur- 
chased a house in Oct. 1920. The 
house was in pltf.’s namwe until Jan. 
1922, when it was transferred to tho 
wife. In Jan. 1924, the husband was 
ejected from the house, & he brought 
action against the wife for a declaration 
that bis wife held the house as trustee 
for him. On the trial the husband 
stated that when he made the con- 
veyauce to his wife he did so on her 
undertaking that the members of her 
family would vacate the house, & 
this was nover carried out :—eld: 
pltf. could not succeed, as the only 
claim he could set up would be that 
be had made a conveyance for a con- 
sideration that had failed, & his action 
would be either for specific performance 
or damages.—Bovy v. Bopy (1924), 
34 B. C. Rt. 315.—CAN. 


PART VI. SECT. 9, SUB-SECT. 2.— 
A. (b). 


to raise a pre- 





m i. .j}-—TTeld : 
sumption of joint teunancy._-MATHEWS 
vw. NATIONAL Trust Co. (Ont.), [1925] 
4 D. L. ht. 774.—-CAN. 

sp. Banking account in joint names.} 
—A wife & husband opened a joint 
account in a bank, & both signed a 
direction to the bank: ‘‘ All money 
which may be deposited by us or cither 
of us to the account is our joint Bro 
perty, but such monucy may be - 


Cases 1498—2189a. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part Vill_—Contracts of Wife during Coverture. 


1498. Add. Annotation :—Refd. Selby v. Atkins 


(1926), 185 L. T. 46. 
1527. Add. 


95 L. J. P. C. 197. 


1717. Add. Annotation :— Refd. Selby v. Atkins 


(1926), 135 L. T. 45. 


Annotations :—Mentd. 
Whitehead, [1926] 2 K. B. 380; 
R. M. K. R. M. v. Firm of M. R. M. V. L., 
RK. M. K. R. M. Somasundarum Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 


1732. Add. Annotation :—Refd. Selby v. Atkins 


(1926), 1385 L. T. 46. 
1741. Add. Citation :—2 C. & P. 25, n. 


Bennett v. 
Firm of 


1750. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 


1758. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 


1755. Add. Annotation :—Consd. Selby v. Atkins 


(1926), 135 L. T. 45. 


1800. Add. Annotation :-— Refd. Welton v. Welton, 


(1927) P. 162. 


Part Xl——Contracts for Separation. 


2049. Add. Annotation :— Refd. Willis ». 


(1927), 96 1. J.P. 177, 


2061a. 
custody —Effect on deed.| 





~ —— Refusal of nominee to undertake 
Where the parties 
to w matrimonial suit had agreed to settle it, 
& a deed of separation had been approved to 
give effect to such settlement : 
refusal of the husband’s brother to undertake 
the custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on between the husband & wife as 


Willis | 





Held: the 


one of the terms of the deed, was not a failure 
of such a vital term as to prevent the settle- 
ment from 
WILLIS v. Wituis (1927), 96 Th. J. P. 177; 
137 L. T. 621; 43 TT. L. 1. 657, C. A, 
| 2174. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 
2176. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 
2177. Add. Annotation: 
Bosworthick (1926), 136 TI. WT. 201. 


being carried into effect.— 


Consd. Bosworthick v. 


Part XIl._—Legal Proceedings. 


2189a. ———- —— -~.]—PractTicre Nore, [1926] W. N. 8. 


drawn by cither one of us, or the 
survivor of us.””. The money was all 
the busband’s, & was deposited to pay 
the expenses of the wife & her child, 
during the husband's absence, & to 
make payments in connection with his 
property :- J/leld: the wife was not 
entitled to half the money {to the eredit 
of the account.—SovutTnby v. SOUTILBY 
(1917), 40 O. L. lt. 429; 88 DL. RR. 
700. —CAN. 

- Right of wife as survivor.) — 
See Nos. 1835-1338. 


PART VI. ate ‘ite 3. 
. (a). 

_1870 i. Wife not independently ad- 
vised—Guarantee for husband.J— Want 
of independent advieo standing alone 
is insufficient to justify relief. but 
where there has been undue influence 
hy the husband & knowledge of its 
exercise or facts from which such 
knowledge should be inferred, & the 
transaction is contrary {to the wife's 
interests, a sufficient case has been 
mado out for the granting of rellef.- 
CANADIAN BANK OF COMMERCE 0, 
FOREMAN (Alta.), [1926] 1 D. LL. Rh. 
844; [1926] 3 W. W. R. 486.— CAN. 

1370 ii, —- -~—-.]- BRwwikry ev. 
IMPERIAL BANK OF CANADA, [1926] 
3D. 1. R. 383 58 O. L. RR. 650.—GAN. 


PART VI. SECT. 9, SUB-SECT. 4. 


d Je a (Property: purchased with 
mans money Woman realising pro- 
perty & appropriating proceeds ordered 
to account.) -—St. ELor v. KNo (1925), 
36 B.C. RR. 153.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 
st. Wife carrying on separate business 


—Sigqnatures by wife at request of husband 

Taability of wife j— Where a marricd 
woman, in carrying on a business with 
the assistaneo of her husband, signs 
evorything that he asks her to sign & 
usks no questions, she should be held 
responsible for her signature, in the 
ubsenees of clear proof of unduc 
influence, whethor it turns out to be in 
her interest or otherwise. WATKINS 
(I. RR.) Co. ov NOBERT (Alta ), [1926] 
1)... Re. 526, (1926) 1 W. WwW. RR. 


156.— CAN 


PART VIII. = 3, SUB-SECT. 1. - 


1642 i. Jewcllery.\— A ring supplied 
to a working miner’s wife :— Held: 
not a nceessary.— PIANTA tT. MACROW & 
Sons Pry., Lrp. (1925), 27 W. A. Ll. RR. 
99. AUS. 


PART VIII. SECT. 3, SUB-SECT. 2.— 
D. (a). 


-1691 fi. Rersd., 9 O. R. 198. 


PART VIII. SECT. 3, SUB-SECT. 2.—G. 


1774 i. For ** A husband is liable ”’ 
read ‘* A husband is not liable.”’ 


PART XI. SECT. 6, SUB-SECT. 12. 


2086 i. Covenant by wife not to 
claim further maintcnance—Subscequent 
judicial separation.}—Where a petition 
for a decree of judicial separation on 
the ground of the husband’s adultery 
was brought so that a petition for 
alimony might be founded :—Held: 
the petition must be dismissed.— 
K. +. K., [1925] 3 D. . R. 872; [1925) 
2 W. W. R. 641. —CAN. 
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PART XI. SECT. 7, SUB-SECT. 2.—B. 


sw. Jurisdiction of  courlt—RKing’s 
Bench Act, 8. 22.J—DAVIS v. DAvis, 
119296]1 W. W. 1. 942; 20 Sask. L. R. 
043.— CAN. 


2102 ii. Breach of condition—As 
to access to child—Reply alleging his- 
bund’s bad character.}—A separation 
agreement provided that the wife 
should be given the custody of the son, 
but that lis father should be allowed 
to see him with reasonable frequency 
& should be consulted as to, & satisfied 
with, his up-bringing. To an action 
by the wite under the agroement for 
overdue instalments breach of the 
condition as to the son was pleaded :— 
Held: a reply alleging the husband’s 
bad charactcr was no excuse for a 
breach of the condition.— MCLENNAN 
vw MCLENNAN, [1925] 3 D. L. R. 281; 
[1925] 8. CG. R. 279; affg., [1925] 1 
D.L. R. 277; 57 N.S. RK. 480.—CAN. 


PART XI. SECT. 8. 


2166 iii. .}—A separa- 
tion agreement may have as asecondary 
object the effecting of a permanent 
settlement of property, but unless a 
separation agreement clearly indicates 
such purpose the general rule, that the 
agreement is no longer enforceable 
after resumption of cohabitation, 
should be applied.— NATIONAL TRUST 
Co.,, LTD. v. BELL, [1925] 4 D. L. Rf. 
1029; [1925] 3 W. W. R. 712.—CAN. 


sy. Agreement for—Failure of con- 
sideration. }--WAKARUK v. WAKARKUK 
(Alta.), [1926] 1 D. L. R. 4938.— CAN. 


PART XII. SECT. 1, SUB-SECT. 1.—A. 


@ (p. 249) i. .-}—In an action 
by a purchaser for specific performance 




















Vol. XXVII.—Husband and Wife. Cases 2317—2940. 


Part XIll_—Matrimonial Causes. 


2317. Add. Annotation :—As to (2) Apld. Cavendish 


v. Cavendish, [1926] P. 10. 


2321. Add. Annotation :—Refd. A.-G. for Alberta 


v. Cook, [1926] A. C. 444. 


2334. Add. Annotation :—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 


[1927] A. C. 641. 


2661. Add. 
Welton, [1927] P. 162. 


2718a. | 








2743. Add. Annotations : 
[1926] P. 24. 





52. 


2746. Add. Annotation :—-Refd. Mart 


[1926] P. 24. 


2747. Add. Citations :—[1926] P. 24; 905 1. J.P. 


29; 134 L. T. 446. 


2762. Add. Annotation : —Folld. Little v. 


11927] PB. 224. 
2763a. 





of an agreement for the sule of land, 
a motion by deft.’s wife to bo added as 
deft. on the ground that, under Dower 
Act, R.S. A. 1922 (c. 135), she had an 
interest in the property, was refused.— 
SAMPSON v. TOMAS, [1925] 1 W. W. I. 
1018. —CAN. 


PART XII. SECT. fy SUB-SECT. 1.— 
- (a). 


755 an order for payment may bo 
obtained by oa judgment creditor 
against a married woman.—RBisnor 
v. BLACK, [1925] 3 W. W. R. 679. - 
CAN. 





PART XII. SECT. 1, SUB-SECT. 1. I. 


sz. Liability of husband— Participat- 
ing in litigation.) In an action by a 
married woman against a third party 

—-Held : notwithstanding Married 
Women's Property (Seotland) Act, 
1920 (¢. 64), 8. 3 (1), Pursuer’s husband, 
in respect that 10 «had actively 
participated in the litigation, fell to be 
made Jointly W& severally liable in 
expenses along with his wife. 
M‘MILLAN v. MACKINLAY, [1926] S.C. 
673.—SCOT. 


PART XIII. SECT. 1, SUB-SECT.1. 


Se tte -.J—A judge of 
the Supreme Ct., sitting in his ordinary 
capacity, has no jurisdiction to itere 
fere with decrees pronounced by the 
ct. as a ct. for divorce & matrimonial 
causes under Matrimonial Causes Act. 
1857 (c. 85).—CLAMAN %. CLAMAN 
(1925), 35 B. C. R. 137. —CAN. 

ai. Tligh Court— Bombay— 
To hear matrimonial suits betiveen 
Jews.|\—The High Ct. of Bombay has 
jurisdiction to entertain au suit arising 
out of matrimonial disputes between 
Jews, & in deciding such disputes, the 
Jewish law must be applied ‘* with such 
adaptations to the circurnstances of the 
case as justice may require.” —BEN- 
JAMIN v. BoxsanMrn (1925), I. L. HK. 
50 Bom. 369. —IND. 


PART XIII. SECT. 1, SUB-SECT. 3. 


2320 i. Practice of Ecclesiastical 
Courts followed - Proceedings in forma 
pauperis in Manitoba.}— COLERIDGE v. 





a - 


Annotation : — Mentd. 


An infection of resp. with ‘ crabs ” 
is, in the absence of prior misconduct or 
infection of petitioner, primd facie evidence 
that resp. has committed adultery.—StTreap 
v. STEAD (1927), 71 Sol. Jo. 391. 

Distd. Mart v. Mart, 
Refd. Selby v. Atkins (1926), 
135 L. T. 45; S.o S. & P. (1927). 44 TR. 


— -.|- The adultery of a hus- 


band in his wife’s suit for dissolution of 


marriage is sufliciently established, subject 


to identification, by the production of the 


decree in a former suit, upon which it appears 


Welton +. 


tol: 


that damages have been assessed against him 
as co-resp. in respect of the same adultery, 
& that he has been ordered to pay such 
damages, without the decree in question 
containing any express «& separate finding 
that he committed the adult ery in question.— - 
Lirrhye v. Lirr.y, [1927] P. 224 ; 
137 LT. 495 3 
2765a. Conviction for perjury—In action in which 
immorality alleged.|—-A conviction for per- 
jury committed during a slander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 


96 [.. J. P; 
71 Sol. Jo. 108. 


intercourse, & the certificate of conviction is 


Mart, 


Vv. 


admissible as primd facie evidence of the 


intercourse in a subsequent suit) for dissolu- 


o 


Lit { le, 


tion of marriage in which the man convicted 
is resp. —-O°TOOLKE vt. 
L. 'T. 5425 42 T. J. BR. 215. 


O'TOOLE (1926), 184 


2940. Add. Annotation :— Refd. Diggins v. Diggins 


eee (Man.), [1926] 2 Ll) 
(1926] 1 W. W. BR. 857.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 1.  E. 


2452 ii. - On a petition for 
restitution of conjugal rights petitioner 
must satisfy the ct. that he or sho has 
a sincere desire for a real restitution 
of those rights & wo corresponding 
willingness to render them to the other 
spate. WOODLANDS 0. WOODLANDS 
(1921), 35 C. L. R. 446.- AUS. 


PART XIII. SECT. 5, SUB-SECT. 2.—- 
B. (a). 


2521 i. Question of fact & deqgrec.|— 
Cruclty is a matter of  degrec.- 
ALVA ,{1925)2 D.L. R.1195 5 (1925) 
2W. W. RR. 154; 19 Sask. L. RR. 3 16.— 
CAN. 

2534 i. Cumulative effect of acts not 
cruclty per se.) ~The acts constituting 
eruclty may be treated as cumulative. 
—A. » A., [1925] 2 D. L. RR. 1195; 
[1925] 2 W. W. 164; 19 Sask. 
L. R. 316. CAN. 


PART XIII. ah a SUB-SECT. 2. 
- (c). 


2560 ix. -] A course of con 
duct ealeulated to break the spirit. of 
the sufferer & eontinued until health 
breaks down, oris likely to break down, 
under the strain, is crnelty. —K VULIELD 
r. KAUPIBELD (Sash.), [1926] 1 W. W. RR, 
159. CAN. 


PART XIII. SECT. 5, SUB-SECT. 2. — 


sa. Spending eurnings on mistress -- 
Telling wife of preference for mistress. |-— 
Where the conduct of a husband, in 
obliging his wife to earn her own living 
while he spends his earnings on a 
mistress for whom he openly indicates 
his preference, so preys on the wife’s 
mind that, to his knowledge, it under- 
mines her health, it constitutes cruelty. 
—JONES v. JONES, (1925) 2D. L. Kh. 
1144; (1925) 1 W. W. R. 449; 19 
Sask. L. nT. 262.—-CAN. 


PART XIII. ah 5, SUB-SECT. 2.— 


sf. Husband describin himself on 
enlistment as widower— Deserting wife 
569 





— ee 


(1926), 43 T. Ta. 1. 387. 


Lh. TR. | during preqnanecy.J—A husband deserted 


his wife on two OcChh1ONs, OL One of 
Which she had a baby three months 
old, & on the other when she was about 
to be confined. On jotning the army 
in 1916 the husband stated that he was 
aw widower, & thereby the wite) was 
caused considerable pain & anxicty, & 
With ditheulty obtamed an allowance 
out of bis pay as his wife. -J/cld: 
the husband’s conduct amounted = to 
erucltv. STUART rv. STUARE (1926), 
J. L. R. 53 Cule. 436. IND. 


PART XIII. SECT. 5, SUB-SECT. 2. - E. 


2683 ui. —-—.] — Action by a wife 
for Judicial separation on the ground of 
cruelty dismissed, where the violence 
complained of did not Ingure her health 
or give her cause to fear injury thereto, 
& was tho result of her conduct with 
another man which she continued 
Knowmg that it provoked deft. - 
CONNOLLEY vw. CONNOLLLYS, [LUZh]} 2 
W.W. RR. 126.- CAN. 


PART XIII. SECT. 5, SUB-SECT. 3 - 
B. (c). 


2755 i. Statement by wife- As to 
Ulegitunacy of echild—Admissible to 
establish fart of unfe’s adultery.| - 
BLEEKE_R v0 BLEBKER (1927), 48 
N. L. R. 133.- S. AF. 


PART XIII. SECT. 5, SUB-SECT. 3.— 
E. (a) 


2802 i. Acts other than those charged 
in petition—NSubsequent acts of adultery. | 

Kvidenee of acts of adultery sub- 
sequent to the date of the petition can 
only be admitted where preceded by 
some evidence upon which the jury, 
without more, might find a charge of 
adultery, as alleged in the petition, 
to have been proved ELLIOTT v, 
ELLIO“, (1927) N. ZZ. bE. RR. 3o%.- NLZ. 


PART XIII. SECT. 5, SUB-SECT. 8.—- 
B. (a). 





2844 ii. ——~—.]} In order to establish 
desertion, proof of a refupal to acknow- 
ledge the obligations of the married 
state may suffice. 

Semble: the bringing of a prior 
suit, which was abandoned, for divorce 
can be relied on as constituting 


Cases 2960—3486. 


2960. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 

8064. Add. Annotation :—As to (1) Distd. Preger 
v. Preger (1926), 134 L. T. 670. 


3066. Add. Annotation :—Distd. Preger v. Preger 
(1926), 134 L. T. 670. 


3068. Add. Annotation :—Distd. Preger v. Preger 
(1926), 134 L. T. 670. 


3069. Add. Annotation :—Distd. Preger v. Preger 
(1926), 184 L. T. 670. 


3092a. Agreement between husband & co- 
respondent as to damages.|——Petitioner filed 
& petition for divorce on the ground of his 
wife’s adultery with co-resp., & it was dis- 
closed to the ct. that petitioner & co-resp. 
had agreed that co-resp. should pay petitioner 
£2,500 damages, of which £1,750 was to be 
paid down, & the rest later, & that petitioner 
should claim no further damages from co- 
resp. & should put no obstacles in the way of 
a decree nisi being made absolute. The 
petition was dismissed on the ground that the 
suit was collusive. After the dismissal resp. 
& co-resp. continued to live in adultery, 
petitioner, who had received the £1, 750, 
presented a second petition against them, 
complaining of the adultery since the date of 
the former petition :—Held: petitioner had 
by the agreement prevented himself from 
complaining of any adultery whether past or 
future, & he had connived at the adultery 
of which in his second petition he com- 
plained, & the second petition vane be dis- 
missed.—GIFFORD v. GIFFORD & FREEMAN 
(1926), 43 T. L. 1. 141. 





ENGLISH AND Emprre Dicest SUPPLEMENT. 


80938. Add. Annotation :—Distd. Preger v. Preger 
(1926), 134 L. T. 670. 


38094. Add. Annotation :—Distd. Preger v. Preger 
(1926), 184 L. T. 670. 


8122. Add. Citation :—134 L. T. 670. 


8166. Add. Annotation :—As to (1) Refd. Sneyd v. 
Sneyd & Burgess, [1926] P. 27. 


sda bait -]— (1) Condonation has been defined 

‘“‘the complete forgiveness & blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the particular offence 
forgiven.’’ 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wife, that she was innocent :—Semble: such 
a belief would not be material if proved.— 
SNEYD v. SNEYD & BurRagss, [1926] P. 27; 
Ee J.P. 22; 185 L. T. 124; 42 T. LL. R. 


3182a. .|—SNEYD v. SNEYD & Burazss, No. 
3179a, ante. 

3213. Add. Annotation :—As to (1) Refd. Sneyd v. 
Sneyd & Burgess, [1926] P. 27. 

8223. Add. Citations :—(1926] P. 27; 95 L. J. P. 

2; 185 L. T. 124; 42 T. L. R. 247. 

3433. Add. Annotation :— Refd. Welton v. Welton, 

[1927] P. 162. 











3449a. .|—GRAYSON v. GRAYSON (1927), 43 
T. L. R. 225. 
3486. For ‘*‘ Coupled with discretion’? read 


‘* Coupled with desertion.’’ 


desertion.— Bruok v.$ BRUOK t(Alta. , 
(i938) 4D. L. R..1117; [1926] 3 
W. W. R. 605.——CAN. 


PART XIII. sa és SUB-SECT. 8.— 
28601. What amounts to cohabitation— 


Parties living w same roof—Hus- 
band not recognising or treating wife as 
such.}—Held: 


the husband was ee 
apart from his wife without sufficien 
excuse in circumstances ee her 
to rostitution of conj ghts.— 
LINKHART *. LINKHART, 11925} 2 
D. L. R. 1180.—CAN. 


PART XIII. aa tar on SUB-SECT. 8. — 





-}—Malicious denial of 
iia ee ae Nada in for four 
vente may constitute desertion, but 
he standard of proof, both of the 
denial itsclf & of the absence of con- 
sent by the offended spouse, must be 
exacting.—-GooLp v. GUOLD, [1927] 
8. C. 177.—SCOT. 


PART XIII. page i SUB-SECT. 8.— 





2040 ii. -J}—A divorce refused, 
on the ground sete a wee ne aan dotnet 
ment prevented a fin on 

In an eee for dinoeen ne prereeepen 
of a separation agreement is not to be 
disregarded Py the ct. merely because 
doft. does ote a - up as a bar.— 
WALSH tv. Horr nga WW. Th 
2D. L. RY ye 1936) ae 
951; 19 Sask. i. 

2941 fi. Deed Bey on J— 
Propodion. that, whon a deod of 

separa ration is treated as a nullity or 

at mow ht, & tho spouse who 

re udiates persists in leaving the 

er as if Accertad. the former is from 

that time ete. of dusertion, doubted. 

—Hoca pier ala et L. R. 

606; 48 A. L. 62; Argus 
L. R. $* deat r 





PART XIII. SECT. 5, SUB-SECT. 8.—E. 
2975 i. During im 
Jest intention to 


prisonment—Jiani- 
pig he }-——A husband, 
who was married in July, 1916, ne 
with his wife for six reeks. & there. 
did not live with her again for over 
three years. In Nov. 1919, be met her 
accidcatally & lived with her for a few 
days, & then he went abroad to oer 
up an appointment. On the voy 
out he wrote informing her that. the 
Atposeee had been cancelled. 
after he never lived with his 
wife or communicated with her ugain. 
From Apr. 1920 till June 1923 he 
was in prison, & in Oct. 1923 he was 
= pa imprisoned. a Oct. 1925, after 
release, he wrote to his wife’s father 
eS oticine that nS was about to go abroad, 
erin 


Supply material for 
divorce :— Held pursuer had 
divor0o = averted desertion com- 


mencing in Nov. 1919 & including the 
periods of defender’s incarccration, in 
respect that, when liberated from 
prison, defender had shown no dis- 
poser to alter his intention to persist 

his desertion.—PARKER v. PARKER, 
[1926] S. C. 574.—SCOT. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
B. (b) iii. 


80811. Invitation to commit adult A 
—MCEWEN tv. MOE WEN (Man.), {1926] 
8D. L. R. 430.—CAN. 


PART,XIII. TO bie SUB-SECT. 3.— 


3159 i. Reapondent in 
tdentification.}—The fact tee nate. to 
a divorce action admitted to pitf.’s 
solr. ie ore pauitece trial eared abe. bovis oe 

1) 
su eels Fa the solr. ie on photograph 
to he-ticed used for the purpose o of id fica- 
tion, is not proof of collusion, where 
there is no evidence that pltf. ever 
had any arrangement with deft. that 
she sbould provide him with grounds 
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for avon ——PARRY v. PARRY, [1926] 
3D. L. R. 95; (192618 W. W. R. 185; 
20 Sask. L. It. 474.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (a). 


sm. Ja defence to suit Jor yea 
ground of bestiality.)—A a (1925) 
2D. L. 1109; H (1925) 3 
154; 19 Sask. L. R. 346. 2 On” 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) iif. 





82655 iii, -}—Any matrimonial 
offence which in itself "ts ground for 
divorce but which has been condoned 
may be revived by the subsequent 
commission of any other legally 


reco. ed matrimonial offence, e.g., 

cruelt —A. v. Pam [19 5] D. L. e 

1195; esl W. R. 154; 19 
. 346. AN 


PART XIII, SECT. 7, SUB-SECT. 3.— 
D. (h) iv. 
8274 i. By desertion—For two years 
nl goiter ed vane 


eo eng 
adul revived.—SPRING 
(Alta tt tae D. lL. R. 893 ; rae, 
2W. W —CAN. 
}. For “1. yy desertion’ read 
** 3274 ii. ——. 


PART XII. SECT. 7, SUB SEC? 4.— 
D. (a) Vv 


3468 i. fobs conclusive in chased 
petitioner.|—On a petition for 
‘iiecotution of marriage under Divorce 
oom onial Causes Amendment a 


satisfaction that the separation was ees 
to petitioner’s adul » resp. is enues 
to rely on that adul sry ag a bar to 
petitioner’s claim for relief, notwith- 
standing euch adultery was condoned. 
CHAPMAN MAN, {1926) N. Z. 
L. R. S01. NZ. 
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3537. Add. Annotation :—As to (1) Apld. O’Toole 
v. O'Toole (1926), 184 L. T. 542. 


3539. Add. Annotation :—Generally, Refd. Welton 
v. Welton, [1927] P. 162. 


3540. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 


3559. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 3 


3560. Add. Annotation :—Refd. Welton v. Welton. 
[1927] P. 162. 

8783a. Wife’s petition—Woman charged with 
adultery added as respondent with husband.]}— 
PEPPER v. PEPPER & BAakeEr, No. 4848a, post. 


3825a. When Soe ee v. GLEED 
(1927), 43 T. L. R. 678; 71 Sol. Jo. 729. 


3859. Add. Annotation :—Refd. McCausland v. 
McCausland (1927), 43 T. L. R. 592. 


3859a. -]|—Where resp. is a minor, per- 
sonal service of the petition on resp. is good 
service, & the appointment of a guardian 
ad litem is not necessary.—MCCAUSLAND v. 
McCAUSLAND (1927), 96 L. J. P. 149; 137 
L. T. 6538; 43 T. I. R. 592; 71 Sol. Jo. 472. 


4022. Add. Annotation :—Mentd. Ila Radiotech- 
nique v. Weinbaum (1927), 137 J.. T. 638. 


4063a. Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 190 (3).]—Held: (1) the cffect of 
the above sub-sect. was not to confine the 
power of the ct. to make interim orders to 
cases in which the facts were such as would 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
made in properly instituted proceedings for 
judicial separation; (2) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adultery, was a competent suitor for 
dissolution of marriage on the ground of her 
husband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 
under the above sub-sect., in its discretion, to 
award her alimony pendente lite; (3) as the 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) vi. 

















regularly made Is equivalent to personal 
service, & itis not necessary 


Cases 85387—4813, 


means of the wife were insufficient to support 
herself & her two children, she was entitled to 
alimony pendenie lite, although the husband 
had contributed nothing towards her main- 
tenance for seven years before the institution 
of the suit, & she had been able in some pre- 
carious fashion to maintain herself.—-WELTON 
v. WELTON, [1927] P. 162; 96 L. J. P. 753 
136 L. T. 675; 43 T. L. R. 174; 71 Sol. Jo. 
121, CO. A. 

4097. Add. Annotation :—Distd. Welton v. Welton, 
[1927] P. 162. 

4098. Add. Annotation :—Distd. Welton v. Welton, 
[1927] P. 162. 

4098a. -.|—WELTON v. WELTON, No. 40638a, 
ante. 

4111. Add. Annotation :—Generally, Refd. Gilbey 
v. Gilbey, [1927] P. 197. 

4131. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 

4158. Add. Annotation :—Refd. Welton v. Welton 
(1926), 43 T. L. R. 161. 


4280a. — — —— .|--On a husband’s pctitioning 
for divorce on the ground of his wife’s alleged 
adultery with a named co-resp., the paternity 
of a child being in dispute, the wife by her 
answer admitted the birth of the child, & she 
did not allege that petitioner was the father, 
but she denied adultery with co-resp. It was 
urged on behalf of petitioner that the plead- 
ings showed that the wife had not a good 
ground for her defence so as to justify an 
order against her husband to secure her 
costs. In accordance with an offer made by 
petitioner an order was made for security to 
be given without payment into ct.—S. v. 
S. & P. (1927), 44 T. LR. 52. 
4296. Add. Annolation :—Refd. Welton v. Welton 
[1927] P. 162. 
aon : - Refd. Funshawe v. Fan- 
P. 238. 
4307. Add. Annotation :— As to (1) Refd. Baldwin 
Raper v. Baldwin Raper & Metz (1926), 42 
T. L. R. 619. 


alk Poul Citations :—95 L. J. P. 18; 134 L. T. 
14. 





for judicial separation & alimony 


that actual applications for anterem alimony must 


$505 i. Desertion by respondent—-No ex- 
cuse for petitioner’s adulltery——Bigamous 
marriage.|-——Bigamous adulte by a 
husband, in wholly inexcusable cir- 
cumstances :—Held: a bar to a decrec 
nisi, even though the adultery did 
not occur until three years after the 
wife’s desertion, & could not be 
regarded as conducing to or excusing 
that desertion.—THOMAS v. THOMAS 
(No. 2), [1926] V. L. R. 206; 47 
rer T.158; (1926) Argus L. RN. 186.— 


8508 i. ——— Petitioner destitute.)— 
A wife was deserted by her husband 
for four years & was forced by necessity 
& circumstances become unchaste : 
—Held: her petition for divorce 
should be granted.—REBERIO ©. 
REBERIO (1926), I. L. R. 54 Calc. 80.— 


PART XIII. SECT. 8, SUB-SECT. 4.—D. 


sn. Leave to sue in forma pauperis— 
When granted.}—COLERIDGE v. COLE- 
RIDGE (Man.), ([1926] 2 D. L. R. 896; 
(1926) 1 W. W. R. 857.—-CAN 


PART XIII. SECT. 8, SUB-SECT. 5.-——-B. 


3853 ii. .)—~—Substitutional ser- 
vice in a divorce action effected in 
accordance with an order therefor 





notice of the proceedings should reach 
doeft.—PARTINGTON ¥v. PARTINGTON, 
{1925} 3 D. L. R. 10853 [1925] 2 
W. W. R. 723; revsg. 19 Sask. L. R. 
402; (1925) 1 W. W. R. 1039.— CAN. 


PART XIII. SECT. 8, SUB-SECT. 5.— F. 


3917 fi. ——— Sworn in England before 
commissioner for oaths — Admissibility. | 

Au affidavit, purporting to be sworn 
in England before w person describing 
himself as a comr. for vaths, may be 
received in evidence of tho facts 
deposed to therein in proof of service 
of the petition & citation in a divorce 
suit.—THOMAS % THOMAS, [1926] 
V.L. R. 188; 47 A. L. T. 157; (1926) 
Argus J,. IR. 137.—AUS. 


PART XIII. SECT. 8, SUB-SECT. 8.—B. 


sp. Further & better particulara— 
When ordered.}—FPetitioner for divorce 
ordered, on motion of co-resp., to 
deliver further & better particulars of 
the dates & oe when & where the 
acts of adultery mentioned in the 
petition were committed.—GusHOWATY 
v. GusHOWATY & JONES, [1925] 3 
D.L. F 436; [1925] 2 W. W. MR. 238; 
35 Man. ae R. 134.—CAN. 


PART XIII. SECT. 9, SUB-SECT. 1.—A. 
sw. Not local master.}—In an action 
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be made to a tudge in chambers; a 
local master has no jurisdiction to 
entertain them 

Where an order for interum alimony 
has been made by a local master, such 
order is a nullity, but a judge in 
chainbers has no jurisdiction to set it 
aside where the application to him is 
not by way of appeal.—VOLHOFFER v. 
VoLnorren, (1925] 3 D. L. It. 652; 
[1925] 2 W. W. ht. 304; 19 Sask. L. R. 
442.—CAN. 


PART XIII. stat te es SUB-SECT. 1.— 
- (0). 


4086 iv. -J——An order for pay- 
meut by deft. to pltf. in an action for 
alimony of interim alimony & dis- 
bursements was set aside, pitf. having 
means of her own ample for the pur- 
pose of maintaining herself & bringing 
the action to trial.—-GiIBBs v. GIBBS, 
(1925) 2 D. L. Rh. 880; 560. L. RR. 
614.—CAN. 





PART XIII. SECT. 10, SUB-SECT. 1.— 


43256 i. What interrogatories allowed— 
Relating to charge of adultery.J— On an 
examination for discovery, in an action 
for judicial separation & alimony, deft. 
should not be required to answer 
questions intended to fasten responsi- 


Cases 4354a—4985a. 


4354a. ‘* Discretion cases ’’—Adultery by 
petitioner—-Insertion in defended list neces- 
sary..—HoOwELL v. HOWELL & DAVIDSON 
(1926), 42 T. L. R. 497. 

4354b. Application to expedite trial—-Grounds 
for refusing.|—The ct., on the ground of 
public policy, refused an application by a 
wife, petitioning for a divorce on the ground 
of her husband’s adultery, that the trial of 
the suit in the undefended list might be 
expedited so that the decree might be made 
absolute, & resp. might marry the woman 
named in the petition, before the birth of a 
child expected to be born as the result of 
resp.’8 relations with that woman.—P. v. P. 
(1027), 44 T. lL. R. 1145 71 Sol. Jo. 964. 

4422. Add. Annoldtion :—Distd. Preger v. Preger 
(1926), 1384 L. 'T. 670. 

4427. Add. Citation :—11 W. R. 85. 


4434. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 

4439. Add. Annotation :—Consd. 
Cavendish, [1926] P. 10. 

4442. Add. Annotation :—Refd. 
Bosworthick, [1927] P. 64. 

44474. -]—In undefended petitions for divorce 
the ct. should not be asked to act on evidence 
identifying resp. by photograph when per- 
sonal identification by witnesses could easily 
have been effected.---PRACTICE NOTE (1925), 
159 L. T. Jo. 95. 

4671. Add. Annotation : 
ton, [1927] P. 162. 


B. By Whom Assessed (Vol. XXVII., p. 452). 

After the cross-reference add as follows :- - 

4677a. By court.| - The ct. has power to direct 
that). damages shall be assessed by a judge 
alone, unless one of the parties applics for 
trial by jury. The practice is now regulated 
by R.S. C., Ord. 36, rr. 2-6, & Matrimonial 
JYauses Rules, 19241, r. 30 (b)-- BEDFORD %. 
Beprorp & Pownorita (1926), 96 L. J. P. 
22; 136 L. TT. 383. 








Cavendish  v. 


Bosworthick v. 








Mentd. Welton v. Wel- 


bility on him for certain letters, where 


wife — Bastardising 


ENGLISH AND EmpiIRE DIGEST SUPPLEMENT. 


4746. Add. Annotation :—Generally, Refd. Bos- 
worthick v. Bosworthick, [1927] P. 64. 


4790. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 


4887. Add. Annotation :—As to (2) Refd. Darn- 
borough v. Darnborough & Smith, Clare 
Intervening (1926), 96 LL. J. P. 24. 


4845. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 

4848a. —--— Wife’s petition—-Woman charged with 
adultery added as respondent.|---If, in a wife’s 
suit for divorce, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jud. 
(Consolidation) Act, 1925 (c. 49), 8. 177 (2), 
the ct. has power to award costs against both 
resps.. but, as regards the married woman, 
limited to her separate estate.— PEPPER v. 
PEPPER & BAKER (1926), 96 L. J. P.17; 136 
L. T. 224; 43 T. L. RR. 1. 


4882a. ——-.|—Where a wife’s petition is dis- 
missed, the facts that security for the wife’s 
costs has been ordered, & that the conduct 
of the wife’s solr. is not open to censure, do 
not deprive the ct. of its discretion to give 
costs or to refuse them to the wife or to give 
costs against the wife.—BALDWIN RAPER v. 
BALDWIN RAPER & METZ, BALDWIN RAPER 
v. BALDWIN RAPER (1926), 42 T. L. lt. 619. 

4884. Add. Annotation :—As to (1) Refd. Welton 
v. Welton, [1927] P. 162. 

4943. Add. Annotation :—Mentd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


4985. Add. Annotation :-—As to (2) Folld. Earl v. 
Karl & Kyle (1926), 96 L. J. P. 23. 

4985a. — -|—Where an order has 
been made ‘‘ consolidating’? a husband’s 
petition for dissolution on the ground of his 
wife’s adultery with the wife’s cross petition 
for dissolution on the ground of the husband’s 
cruelty & adultery, & the two suits have 
been tricd together, the ct. has no power 














~~ —.] —TRANTER v. TRANTER 


:pring.--Ad- 4685 ii. 
ees Hat & LAMB, [1925] N. ZL. R. 593.—N.Z. 


such Jetters tend to show that he has 
committed adultery. LiGguvHEART 1. 
JAGHIHEART (Sask.), [1926] 4D. 1. WK. 
85853 [1926] 3 W. W. 2. 494.- CAN. 


PART XIII. SECT. 11, SUB-SECT. 2. 


4376 i. Whether formal proof cssential 
——Sutt for dissolution—Damages claumed 
against co-responient.j—Where on a 
petition for divorcee damages aro 
claimed against co-resp. priumd facie 
proof of marriage, if not rebutted, 5 
suflicicont to meet the strictness of proof 
required in the criminal conversation 
eres of the proceedings.— KNIGHT v. 

NIGHT & OWENS, [1925) 2 D. L. R. 
467; 11925] 1 W. W. lt. 824.— CAN. 


PART XIII. SECT. 11, SUB-SECT. 5. 


h i. —— .J—In a suit by a 
husband for divorce, letters written 
by the wife to co-resp., but not delivered 
to him, are not mado evidence of 
adultery admissible against co-resp. 
by Coylon Evidence Ordinance, 1895, 
s. 9. The fact that co-resp.’s counsel 
bas bascd questions in cross-examina- 
tion upon the contents of the Icttors, 
which had properly been admitted as 
evidence against the wife, does not 
make the letters evidence against co- 
resp.— GABRIEL v. ELIATAMBY, |1926) 
A. Cc. 183s 95 qT. J. P. C. 9 ; 134 
L. T. 200.— CEYLON. 

sy. Admissions— Of adultery — By 





missions by a wife, that the father of 
a child born to her during the mnarriage 
was not her husband :— Jleld : receiv- 
able in evidence, so far as they did not 
relate {to non-access. JUSTICE — v. 
Jusrice, (1925] S. A. S. lt. 278.—AUS. 


PART XIII. ara a SUB-SECT. 5.-— 


4676 i. General rule.]-——-The factors 
to be considered in granting damages 
ugainst co-resp. are (1) the actual value 
of the wife to the husband: (2) the 
injury to his feelings, the blow to his 
marital honour & the burt to his 
inatrimonial & family life.—HAYNFS 
® HAYNES (Sask.), [1926] 4 D. L. R. 
473; [1926] 2 W. W. R. 726.—-CAN. 


PART XIII. ei a SUB-SECT. 5.— 


sb. By jury.}—It is not the law in 
Saskatchewan that damages against 
co-resp. must be assessed by a jury.— 
RIDER v. RIDER, (1925) 3 D. L. ht. 
370; [1925] 1 W. W. R. 1051; 19 
Sask. L. R. 384.—CAN. 


PART XIII. SECr ns SUB-SECT. 5.— 
4685 i. Not punitive.J—RIDER v 


RIDER, [1925] 3 D. L. R. 370; [1925 
1 van R. 1051; 19 Sask. L. R. 384 
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PART XIII. sae i SUB-SECT. 5.— 
- (¢). 


4690 i. Whether bar to claim for 
damages—Tlliicit relationship continued 
after knowtledge.|\—Co-resp.’b conduct 
in continuing adulterous relations with 
resp. after he becume aware that she 
was married :—icld: to deprive him 
of any protection with respect to 
immunity from damages to which his 
prior ignorance of her married state 
night have entitied him.—HAYNEs pr. 
Haynes (Sask.), (1926) 4 D. L. R. 
473; {1926} 2 W. W. Rh. 726.—CAN. 


PART XIII. aes 18, SUB-SECT. 3.— 


ti. .J~—Although a divorce 
etition by a husband is decided in his 
avour, the wife is entitled to her costs, 
f she has had them secured & her 
defence has been bond fide.—KNIGHT 
v. KNIGHT & OWENS, [1925] 2 D. L. R. 
467; [1925] 1 W. W. R. 824.—CAN. 
PART XIII. oe ie SUB-SECT. 3.— 
e Cc e 
4953 i. Petition by husband—Wife 
proved innocent.}—lHield: K. B. Rule 
951 was not sppuceble. & full coste 
should bo paid to the solr. of the 
successful wife.—-PREASTON v. PRESTON 
< Moxey [1925] 4 D. L. R. 1013.— 
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under Jud. (Consolidation) Act, 1925 (ec. 49), 
s. 50, to order co-resp. to pay the costs of 
the wife’s suit to which he was not a ‘“‘ party.”’ 
—EARL v. Earn & KyLe. Karn vv. EArt 
(1926), 96 L. J. P. 233 136 L. T. 383. 
4985b. Cross charges by wife.| If a wife makes 
cross charges of cruelty & of adultery with a 
named woman against a husband in her 
answer to his petition fur dissolution of 
marriage & the cross charges fail, the woman 
intervening being dismissed from the suit: 
with costs & the husband being granted a 
decree nisi, there is one proceeding only, & 
co-resp. can be condemned m the whole of 
the costs, including those of the intervencer. 
—-DARNBOROUGH t. DARNBOROUGH & SMITH 
(1926), 96 L. J. P. 245 186 L. T. 381. 
5071. Add. Annotation :—Mentd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


5074. Add. Annotation :—Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 Ik. B. 669. 
5197. Add. Annolution: - Refd. Fletcher v. 
Fletcher (1927), 91 J. P. 208, 

5382. Add. Annotation : —Refd. Gilbey v. Gilbey, 
[1927] P. 197. 

5382a. —— — .} —Although the considerations 
which applied in the Keclesiastical Cts. to 
awards of alimony must have due weight in 
determining the proper award of maintenance 
to a wife after a decree of divorce, the assump- 
tion of a fixed arithmetical rule & an indis- 
pensable process of applying that rule is 
erroneous, & disregards the duty miposed on 
the ct. by Jud. (Consolidation) Aet, 1925 
(c. 49), s. 190 (1) & (2). Where the husband’s 
whole income has been expended on the 
requirements of the matrimonial home, a 
third of his means may well be required for 
the wife’s maintenance 5; but where, beyond 
everything called for by such requirements, 
the husband possesses an ample fortune, the 
amount of his income affords no definite 
guidance as to the sum required to supply 
his sometime wife with the necessaries, 





| 5449. ctdd. Annotation : 
shawe, [1927] 2. 2488 


5450. Add. Citations :- -[1926] P. 938; 95 L. J. P. 


5393. 1d. Annotation -: 
5408. Add. Annolation : 


5410a. 


5447. Add. Annotation ¢ 


Cases 4985a—5450. 


comforts, & advantages incidental to her 
station in life. 

Where the husband’s gross income was 
£25.337 a year, derived mainly froém_ his 
interest in a business concern, the registrar 
by his report submitted that the husband 
should be ordered to secure to his wife, who 
had divorced him, by way of permanent 
maintenance for her life, the annual sum of 
£3,500 less tax, & to pay to his wife during 
their joint lives the further annual sum of 
£500 less tax. The ct. contirmed the report.—- 
GULBEY rv. GILBEY, [1927] PL. 1973 96 
los he: Ve Do. {37 LT. 3h; 43 7. EL. i. 283. 


5384. Add. Citations : --[1926]) P. 1; 95 L. J. P. 


30; 134 L. T. 24. 

Refd. Gilbey v. Gilbey, 
[1927] P. 197. 

Refd. Fanshawe v. Kan- 
shawe, [L927] PL. 238. 


To increase maintenance.|— The 
power to increase the amount provided by 
an order for permancnt maintenance upon an 
increase in the means of a husband conferred 
by Matrimonial Causes Act, 1907 (c. 12), & 
Jud. (Consolidation) Act, 1925 (c. 49), which 
repeals & re-enacts the power piven by the 
former Act, is retrospective in its operation 
& extends to dealing with orders made under 
the previous Act, namely, Matrimonial 
Causes Act, 1866 (c. 32).— HMpMUNDS vv. 
Kpmunns, [1926] P. 202; 905 L. J. P. 151; 
136 L. 'T. 186. 





5446. Add. Annolfation - —Refd. Kaunshawe v. Kan- 


oar 


shawe, [1927] P. 288. 


Refd. Fanshawe rv. FKan- 
shawe (1927), 43 T. Ll. R. 666. 


Consd. 


838; 135 LT. 1; 42 T. li. R. 413; 70 Sol. 
Jo. 503, C. A. 


PART XIII. ree SUB-SECT. 4. — 


{. Read now “ 4964 i.” 
4964 ii. SN. 7. CROSSE v«. Crossé & 
ate (1926), 28 W. A. L. R. 10.— 


e 


1 


5020 i. Effect of knowledge—Liability 
of co-respondent for whole costs.j—Itf 
co-resp. knew that the woman was 
married & a divorce is granted, he 1s 
liable for all the costs of the proceedings, 
including those which the husband 
has been compelled to pay the wife.— 
KNIURT v. KNIGHT & OWENS, [1925] 
2D. L. R. 467; (1925) 1 W. W. KR. 
824.—CAN. 


PART XIII. SECT. 20, SUB-SECT. 1. 


5093 i. King’s Proctor.}—The King’s 
Proctor can intervene in an action for 
divorce in the Supreme Ct. of Alberta, 
& can so intervene on the und of 
collusion or on the ground of material 
facts not brought before the ct.— 
ELKOWECH tv. ELKOWECH, [1925] 4 
D. lL. R. 1037; [1925] 3 W. W. KR. 705; 
og. (1925] 3 D. L. R. 676; [1925] 
2 W. W. R. 485.—CAN. 


PART XIII. SECT. 20, SUB-SECT. 4.— 
A. (g) li. 


sf. Unsuccessful allegation of col- 
lusion.|—lIf, on an intervention by the 
King’s Proctor, the allegation of 


PART XIII. ee tay SUB-SECT. 4.— 
- (c) i. 


collnsion fails, the practice in Kngland, 
that the King’s Proctor is not entitled 
to costs, is not necessarily applicable 
in the Supremo Ct. of Alberta.— 
ELKowkECH v. ELKOWKECH, [1925] 4 
VD. L. R. 1037; [1925] 3 W. W. lh. 
705.—CAN. 


PART XIII. SECT. 21, SUB-SECT. 4. 


sk. Action for declaration that decree 
void for want of furisdiction.|—Action 
for a declaration that two decrecs 
ordering judicial separation & awarding 
permanent alimony were null & void 
for lack of jurisdiction, dismissed.— 
CLAMAN v¥. CLAMAN (No. 2) (1925), 
35 B. C. R. 141.—CAN. 


PART XIII. SECT. oe SUB-SECT. 1.— 


sn. Jn decree of judicial separation.|— 
An award of permanent alimony may 
be made in a decree of judicial separa- 
tion itsgelf.—WEDLEY v. WEDLEY, 
[1925] 3 W. W. kh. 46.—CAN, 


sp. Effect of —Wife not debarred from 
filing caveat under Homesteads Act, 
Rk. S. S., 1920 (ce. 69).]--Lke LONNEM 
CAVEAT, [1926] 1D. L. KR. 279; 11926) 
1W. W. K.1314; 20 Sask. L. R. 275.— 
CAN. 

st. Not defence to application for 
relief under Devolution of Estates Act, 
R. S. S., 1920 (ec. 73).])-—Re LONNEM 
CAVEAT, {1926] 1 D. L. R. 279; [1926] 
pee W. R. 134; 20 Sask. L. R. 275.— 
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PART XIII. SECT. 22, SUB-SECT.1.—F. 


5325 ii. Facts discovered after 
trial.) -Amount of permanent alimony 
increased on consideration of facts 
discovered uftor the trial. -WEDLEY 
Pe [1925] 3 W. W. lh. 46.—~ 





§328 i. Ieduction —Husband’s means 
reduced.) MAOKINNON v. MACKINNON 
(1924), O58 N.S. Jt. 220. —CAN. 


PART XIII, eECr 22, SUB-SECT. 2.— 


5360 i. On dissolution of marriage— 
For guilt of unfe.j— Divorce & Matri- 
monial Causes Act, 1908, s. 42, docs 
not authorise the ct., where a decree 
for dissolution of marriage has beon 
obtained by a husband against a wife, 
to make an order on the husband for 
the permanent maintenance of tho 
wife.— HARRIS v. HaRnis, [1926] N. Z. 
L. h. 274.—N.Z. 


PART XIII. SECT. 22, SUB-SECT. 2.— 


5410ai. Jurisdiction of court—7'o 
increase muaintenance.)}—The ct. has no 
jurisdiction to increase the permanent 
ruuintenance ordered to be paid by a 
husband, on tho ground of either the 
increased means of the husband or the 
increased necessities of the wife.— 
sorea ue HARRIS, (1926] N. Z. L. R. 


Cases 5460—5622. 


Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 


5499. Add. Annotation :—Refd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 137. 


5515. Add. Annotation :—As to (6) Consd. Allison 
v. Allison, [1927] P. 308. 


5523a. -—— .}—Under Jud. (Consolidation) 
Act, 1925 (c. 49), 8. 187 (2), a reversiona 
interest of a husband is not an asset whic 
can form part of the security to be ordered 
for his periodical payments to his wife, on his 
non-compliance with a decree of restitution 
of conjugal rights.—ALLISON v. ALLISON, 
{1927] P. 308; 96L. J. P. 1813; 1387 L. T. 
$23; 43 T. Tl. R. 823; 71 Sol. Jo. 682. 


5542a. To order settlement where wife not 
domiciled in England.]— (1) The property of a 
guilty wife, amenable, under Jud. (Consolida- 
tion) Act, 1925 (¢. 49), 8. 191, to the jurisdic- 
tion to order a settlement of it, is primd facie 
the property of a womanin England & subject 
to Mnglish jurisdiction. That jurisdiction can 
be invoked against a person not domiciled in 
Kngland, & in respect of property beyond the 
jurisdiction, only subject to the principle 
that English cts. will not infringe the 
authority of foreign tribunals in their 
domestic affairs, or adjudicate with regard 
to property when their judgment will be 
ineffective. Apart from jurisdiction over 
property, the exercise of jurisdiction in 
personam in such a case depends upon the 
question whether the party to be affected by 
it is within the reach of the compulsory 
process of the ct. 

(2) The provisions of Matrimonial Causes 
Act, 1857 (c. 85), 8. 42, for service out of the 
jurisdiction, apply to the service of the 
petition in a suit, & not to proceedings for a 
settlement. 

(3) The practice with reference to appear- 
ance to a petition for a settlement is governed 
by Divorce Rules, rr. 71 & 72, & (4) an 
appearance under these rules, qualitied during 
the proceedings upon it, by denial of the 
existence of jurisdiction, is not to be regarded 
as a submission to that jurisdiction.— 
TALLACK 0. Nena. K & aa ee a M1e27) P. 
211; 067. 5. K. B. 17; 1387 L. T. 487; 43 
ir L. R. 467; 71 Sol. Jo. 521. 


5543. Add. Annotation: Generally, Refd. Tallack 
?. Tallack & Broekema, [1027] P. 211. 


5543a. Petition for settlement —Service—Out of 





re eee 





jurisdiction.|—TALLACK v. TALLACK & BROK- 
KEMA, No. 65420, ante. 
5543b. ——-- Appearance to—Practice.]—TAILLACK 


v. TALLACK & BROEKEMA, No. 5542a, ante. 
55430. Effect of—Whether submission 

to jurisdiction.|—TaLLAck v. TALLACK & 

BROEKEMA, No. 5542a, ante. 
5549. Add. Annotations :—-As to 








(1) Refd. Har- 


PART XII. waa ere 
PART XIII. aaa iat SUB-SECT. 6.— 


8791 i. Interests 
w. Guilly wife.) —Although in a 
husband's action for divorce ho was 


divoroe for adultery in an action which 
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greaves v. Hargreaves, [1926] P. rae As to (2) 
Refd. Jagger v. Jagger, [1926] P 

5551. Add. Annotation :—Consd. eae v. 
Bosworthick (1926), 95 L. J. P. 171. 


| 5576. Add. Annotation :—Refd. Tallack v. Tallack 


Broekema, [1927] P. 211. 


5579. Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

5582. Add. Annotation :—-Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 


5583a. ——--.|—-After a decree nisi for dissolution 
of marriage the ct. has no jurisdiction under 
Jud. (Consolidation) Act, 1925 (c. 49), s. 192, 
to entertain any application for an inquiry 
into, & variation of, settlements intil after 
the decree has been made absolute. 
v. GILBERT & 
137; 137 L. T. 619; 438 T. L. R. 589; 
Sol. Jo. 582, C. A. 


5588. Add. Annotation :-—N.F. Webster v. Webster 
& Williamson, [1926] P. 198. 


5588a. .]|—Although there is the fullest 

ahs to vary settlements, the ct. will regard 
he interests of the children as the important 

element for consideration in Varying a settle- 
ment. Where an ante-nupt settlement 
did not provide for the contingency of one 
of the spouses dying & the survivor marrying 
again, the ct., when varying the settlement 
after dissolution of the marriage, declined to 
insert in the settlement a provision enabling 
the husband to appoint a portion of the trust 
funds to a future wife & future children.— 
WEBSTER v. WEBSTER & WILLIAMSON, [1926] 
P.198; 95 L. J.P. 97; 185 L. 'T. 670. 

Annotation :-—Distd. Scollick v. Scollick, [1927] P. 205. 

5588b. —— .]-—In varying a settlement the 
et. will exercise the wide powers conferred 
upon it by Jud. (Consolidation) Act, 1925 
(c. 49), s. 192, with regard to the facts of the 
case & the interests of children. If on the 
facts before the ct. a child of a first marriage 
may gain advantages concurrently with the 
creation of a fresh power of appointment 
enabling children of a second marriage to 
share a settled fund with it, the ct. will create 
that power, although it is not originally 
existent in the settlement, & although its 
creation may eventually involve some pecuni- 
ary sacrifice on the part of the child of the 
first marriage.—ScCOLLICK v. SCOLLICK, [1927] 
PY. 205; 96L. J. P. 96; 137 L. T. 485; 71 
Sol. Jo. 584. 

5596. Add. Annotation :—Refd. 
Bosworthick, [1926] P. 159. 

5599. Add. Annotation :—As to (2) Refd. Webster 
v. Webster & Williamson, [1926] P. 198. 

5600. Add. Annotation :—Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198. 

5622. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, [1926] P. 159. 
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ee 


Bosworthick v. 


22, SUB-SECT. 6.— cceded upon the oxistence of righte & 


A. (0). pre references in the spouses to the cus- 
.J}—A wife ontained a deoree of aa eae ‘2 hose re- 


provide that t ad 
found ontitled to a decree on the ground =alkao contained a conclusion for the ; Sas og be. autores : 
of adultery, the wife was, fa viow of all Sunteae of the swe vo Du children ofthe § wejtare; (2) wife at 
the circumstances, given the y marriage. spouse,” a primary sain to the 
of the children & maintenance for them ing the cueation. & sole ae from the custody of the children: (3) on the 
horself dum et oF ee ace cons welt facta she was, from the point of view 
LILLIE 0, LILLE, {1926] : D. L. R. ed re este to the father :— — of the children le 
866; [1926] 1 W. W. R. 298; 20 Held : (1) G p of Infants Act, @ guardian as the father. Hoe v. 
Sask. lL. R. 442.—CAN 1925 (0. 45), a. , recognised & pro- Hew, {1926} “3. ~ 1008.—8COT, 
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Vol. XXVII.— Husband and Wife. 


5623. Add. Annotation :—Refd. 
Bosworthick, [1927] P. 64. 


5623a. Bond to secure annuity—Appointment 
of annuity.|—A post-nuptial provision for 
his life made by a wife for her husband by a 
bond, or by the exercise of her power of 
appointment, giving hi 


Bosworthick v. 





him an annuity for his 
life expectant upon her death, are post- 
nuptial settlements within Matrimonial 
Causes Act, 1859 (c. 61), s. 5, & Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, & give 
rise on the dissolution of the marriage to the 
pore of the ct. to vary the settlements.— 

OSWORTHICK v. BOSWORTHICK, [1927] P. 
64; 95 L.J.P.171 3; 136 L.T.211; 42 T.L.R. 
719; 70 Sol. Jo. 857, C. A. 


5628b. Life licy——Contingent interest in 
policy money.]—-A life policy effected after 
marriage by onc of the spouses on the life of 
the spouse effecting it, with a contingent 
interest of the other spouse in the policy 
money, is a post-nuptial settlement, & after 
divorce the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, to make 
orders with reference to the application of 
the policy money.—GULBENKIAN v. GUL- 
BENKIAN, [1927] P. 237; 96 L. J. P. 53; 
ane L. T. 800; 43 T. L. R. 267; 71 Sol. Jo. 
5624a. ——— Settlement not made in contemplation 
of marriage.|—The expression “ ante-nuptial 
or post-nuptial settlements,’’ in Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, does not, 
as regards the parties whose marriage is the 
subject of the decree, include a settlement 
of the property of either spouse not made in 
contemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband.— 
HARGREAVES v. LIARGREAVES, [1926] P. 42; 
Soot J.P.31; 134 L. T. 548; 42 7. L. RB. 
5629. Add. Annotation :—-As to (1) Folld. Bos- 
soe v. Bosworthick (1926), 95 L. J. P. 





5630. Add. Annotations :—Refd. Webster v. Web- 
ster (1926), 135 L. T.670; Scollick v. Scollick 
(1927), 96 L. J. P. 96. 

5650. Add. Annotations :—Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198; Scollick v. 
Scollick, [1927] P. 205. 

§653. Add. Annotation :—Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198. 

5674. Add. Annotation :—Generally, Refd. Tallack 
v. Tallack & Broekema, (1927] P. 211. 

5700. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, {1927] P. 64. 

57380a. -|—TayLor v. TayLor (1926), 

161 L. T. Jo. 236. 

5752. Add. Annotation :—Refd. Jagger v. J 
[1926] P. 93. fees ane 

5766. Add. Annotation :—Folld. Gilbert v. Gilbert 
& Boucher (1927), 43 T. L. RB. 589. 

5770. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick (1926), 1386 L. T. 211: 

5781a. Child born before marriage.]—In a divorce 
suit, to which only the husband & wife were 
parties :—Held: an order giving to the 











Cases 5623—6026a. 


husband custody of the child of the parties 
born before the marriage must be refused, as 
the ct. was not competent to find the facts 
necessary to make the child a legitimated 
child by virtue of Legitimacy Act, 1926 
(c. 60).—BEDNALL v. BEDNALL & SHTVUS- 
BAWA, [1927] P. 225; 96 L. J. P. 1503; 187 


ed 


L. T. 632; 43 T. L. R. 599; 71 Sol. Jo. 453. 


5792a. Father’s disobedience to decree for 
restitution of conjugal rights.|—-There is no 
settled practice that after a husband’s dis- 
obedience to a decree for restitution of 
conjugal rights, the custody of children 
should be refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
children.—W. »v. W., [1926] P. 111; 95 
L. J.P. 56; 1385 1. T. 388; 42 T. L. R. 470. 


5957a. — — -}—DProcess of sequestration in 
the Divorce Ct. is governed by Matrimonial 
Causes Rules, 1924, r. 79 (a), & not by 
R. 8S. C., Ord. 48, r. 6. According to the 
former a writ of sequestration is a remedy 
for non-payment of a sum of money at the 
time appointed, & is appropriate to the case 
of non-payment of an instalment: of alimony. 
If it is contended that the issue of the writ 
would be futile or unreasonable by reason of 
the absence of available assets, the onus lies 
upon the party against whom relief is sought 
to establish that fact. CAPRON v. CAPRON, 
(1927, P. 2483; 965. 3. P.16)5 137 L. TP. 
568; 43 T. 1. R. 667; 71 Sol. Jo. TH. 

5968. Add. Annotation: As to (1) Refd. Allison 
uv. Allison, [1927] P. 308. 


5993. Add. Annotation: Refd. Fanshawe rv. Fan- 
shawe, [1927] P. 238. 

6005. Add. Annotation :- Refd. Fanshawe v. an- 
shawe, [1927] P. 238. 

6006. Add. Annotation: Refd. Fanshawe v. Ian- 
shawe, [1927] P. 238. 

6006a. - -— .|- The ct. will interfere by way 
of injunction to restrain a husband from 
dealing with his property so as to defeat an 
order for costs or alimony pendente lite, when 
the amount of the latter has been fla»ed & an 
instalment of it is already due & in arrear, 
but will not so restrain jim in respect of 
instalments of alimony to become due at 
a future date. — FANSHAWE v. FANSHAWE, 
[1927] BP. 2388; 96 L. J. P. 133; 137 L. T. 
496; 43 T. L. BR. 666; 71 Sol. Jo. 762. 

6011. Add. Annotation :—Refd. Fanshawe v. K'an- 
shawe, (1027] P. 238. 











6012a. -- —- -——-.]|—F'ANSHAWE v. FANSIIAWE, No. 
6006a, ante. 
6026a. .|—Petitioner, in 1919, went 








through a ceremony of marriage with resp. 
In 1923 resp. was convicted of bigamy, she 
having been lawfully married on 
Dec. 26, 1903, which marriage was still 
subsisting. The ct. pronounced a decree 
nist of nullity, & under the powers conferred 
by Jud. (Consolidation) Act, 1925 (c. 49), 
s. 183 (1), allowed petitioner to apply for the 
decree to be made absolute after the expira- 
tion of one month.—OsBORN v. OSBORN 
(OTHERWISE IvIL) (1926), 70 Sol. Jo. 388. 





— ee — = 


PART XIII. SECT. 28, SUB-SECT. 3.—A. 
o i, --—.}- An order for tnéerim alimony may be enteren by enim Moreen vo. McCriusaxy, [1925] 2 W. W. It. 
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Cases 6042a-—6251a. 


6042a. ——- Application for substitution of alterna- 

tive decree— Judicial separation.|— Circum- 

stances in which such application was granted. 
-Rocnu v. Rocnu (1926), 161 L. T. Jo. 395. 


6080. Add. Annotation: -Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 


608la.- - - -| -R.o oe Lerescits (1887), 
L. J. M. ©. 185; 35 W. R. 805, 2. CG. 


6088. Add. Annotation: —Refd. Diggins v. Diggins 
(1926), 43 T. LL. RR. 37. 

6161. Add. Annotation : -Consd. Price 
(1927), 43 T. L. R. 609. 

6164a. -- 
against) her hushand for wilful neglect to 
maintain her or her infant child need not, 
sunder Sununary Jurisdiction Act, 1848 (¢. 43), 
8. 11, be brought within six months from the 
tine when by such neglect: he caused her to 
live separately & apart from him, inasmuch 

by Summury Jurisdiction (Separation & 
intenance) Act, 1925 (¢. 51), 8. 1 (1), the 

complaint may now be made not withstanding 
that the neyleet has not caused her to leave 
& live separately & apart from him. PRICE 
® Prick (19027), 43 T. L. R. 6003 71 Sol. Jo. 
432, D.C. 

6179a. ~-—- .] --A wife’s right to claim & obtain 
ao order for maintenance from a bench of 
justices under Summary Jurisdiction (Separa- 
tion & Maintenanec) Act, 1025 (c. 51), is not 
pecessarily barred by a deed of separation 
which makes an allowance for her mainten- 
ance, but it must depend on the terms of the 
deed whether she is or is not deprived of that 
right.- DiaGins v. Diaains, [1927] DP. 88; 
961. 53.P. 14; 136 L. T. 224; 90 J. P. 208 ; 
43 T. i. R. 37, D.C. 

6230a. - - Attachment of husband’s income— 
Discharge of maintenance order.}|—Where 
aw maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
has been discharged on the ground of the 





56 


v. Price 


| 
| 


} 


--.|- A complaint by a wife | 


——S ee 


wife’s adultery, she may nevertheless enforce , 


payment of arrears accrued due down to the 
date of discharge & obtain an order for the 
attachment of her husband’s income. Such 
wn order is not an order ‘ under this Act ”’ 
within Summary Jurisdiction (Married 
Women) Act, 1895. 8. 6. OurTeRBRIDGE 1. 
OUTERBRIDGK, [1927] 1 K. B. 868; 96 L. J. 
K. B. 743 136 1. TT. 808; 90 J. PL 204: 48 
WL. R883) 70 Sol. Jo. 1113; 28 Cox, C. Cc. 
28, D.C. 

6233a. Made in Dominion— Maintenance 
Orders (Facilities for Enforcement) Act, 1920 
(c. 33).] —A married woman obtained in a 
police et. in Australia a maintenance order 
against her husband ordering him to pay 
£5 10s. per week for her & her child’s maint en- 
ance. An application was subsequently 
made by her to a ct. of summary jurisdiction 
in England under the above Act to confirm 
that order as against her husband who was 


PART XIII. SECT. 2. SUB-SECT. 2.— | 


6098 i.-- Refusal to cohalnt — After 
temperary separation.|——A husband & 
wife agreed to separate Immediatel 
after their marriage until the husband, 
a constable in the Royal Ulster 
Constabulary, had sufficient length of 
Korvice to pormit him to support his 
wife. When the agreement expired 


had deserted the 


6121 


the husband refused to cohabif with 
his wife & refused 
inaiutain her :—Held : 
wife.—TIMONEY rt. 
TIMONEY, {1926] N. 


PART XIII. eer ats SUB-SECT. 2.— 


i. Persistent 
amounts to.] —A husband who reficcted 
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resident in England. Upon that application 
no evidence was submitted to the justices on 
behalf of the husband. The justices con- 
firmed the order with the modification or 
variation of substituting £2 10s. per weck, 
i.e., £2 for the married woman & 10s. for the 
child, in lieu of £5 10s. per week, they being 
of opinion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed’ for such orders made by a 
ct. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39) :-—Held : (1) the justices had power-+to 
state a case for the opinion of the K. B. Div. 
on the question whether they were right in so 
deciding ; (2) they were wrong in holding 
that in dealing with an order under the above 
Act of 1920 they were bound to limit the 
amount payable to the sum prescribed for 
orders made under the above Act of 1895. 
(3) The expression ‘‘ Summary Jurisdiction 
Acts’ in sect. 7 of the above Act of 1920 
does not include Summary Jurisdiction 
; ~ Women) Act, 1895 (ec. 39) 
J.).— PEAGRAM tv. PEAGRAM, [1926] 2 K. BK. 
165; 95 lL. J. K. B. 8193 135 L. T. 48; 90 
J.P. 186; 42 T. L. R. 530; 
670; 28 Cox, C. C. 213, D.C. 
6242a. Effect of—On right to recover arrears 
of maintenance.|— OUTERBRIDGE vv. OUTER- 
BRIDGE, No. 6230a, ante. 


6250. Add. Annotations :— As to (1) Apld. Outer- 
bridge v. Outerbridge (1926), 90 J. RP. 204. 
Refd. Pcagram rv. Peagram, [1926] 2 Ik. Hi. 
165. 


6250a. - -|- Observations upon the 
administration of the jurisdiction conferred 
on justices by Summary .Jurisdiction (Married 
Women) Act, JS95 (c. 39). 8. 7, as amended 
by Summary Jurisdiction (Separation « 
Maintenance) Act, 1925 (c. 51), 8. 2, to dis- 
charge a maintenance order on proof of the 
wife’s adultery.— BROADBENT v. BROADBENT 
(1927), 18 T. 1. R. P&G, D.C. 


70 Sol. Jo. 





6250b. -— - ~ Time for application.|— 
A complaint under Summary Jurisdiction 


(Marricd Women) Act, 189 (c. 39). 8. 7. that 
a married woman has committed adultery, 
is subject to the six months’ limitation im- 
posed by Summary Jurisdiction Act, 1818 
(ec. 43), 8. 11. 
A wife obtained an order for separation & 
an allowance in 1922. In 1926 justices pur- 
ported to discharge the order by reason of 
adultery of the wife found by them to have 
been committed in 1915 :— Held: the justices 
had exceeded their jurisdiction.— WALLER v. 
WALLER, [1927] P. 1543 96 L. J.P. 583 136 
L. T. 512; 43 T. L. R. 2853; 71 Sol. Jo. 
232; 28 Cos, C. C. $29, D.C. 

6251a. Revival of order. -(1) A separation ordor 
granted to a wife, Kk made under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39). s. 5, upon cause being shown upon 


on his wife’s chastity & questioned 
the paternity of their child, displayed 
indifference to her physical welfare, 
threatened to put her out of the house 
& to do her bodily harm & actually 
assaulted her, although not severely, 
on two isolated occasions :—Held: 
guilty of persistent cruclit y.—MCKIER- 
NAN vt. MCKIERNAN, (1926) 1 DD. L. RR. 
558; [1926] 1 W. W. R. 1993 35 
Man. L. R. 412.— CAN. 


& negiected to 


the husband 


75.--IR. 


cruelty —- What 


576 
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fresh evidence to the satisfaction of the ct., 
if the order has been discharged by the 


justices, may be revived by them under 


Criminal Justice Administration Act. 19114 
(c. 58), s. 30 (3). (2) A finding of adultery 
against a wife by justices is not conclusive. 
whereas a subsequent finding by a judge of 
the High Ct., that the adultery alleged was 
not committed, is conclusive. Such a finding 
by a judge of the Tligh Ct. is a new fact. & 
the nature of his finding is also a new fact. 
& both these facts are ‘fresh evidence ”* 
within the statutes. Pratre. Prerr (1927), 
06 LL. J.P. 123; 1871. TT. 19): 485 To dR. 
9233 71 Sol. To. 133 5 28 Coxc@. GC. f13. 


6252. Add. Annotations: --Refd. Colchester tr. 
Peck (1926), 135 T. T. 3235 Rew. Copestake, 
Ex yp. Wilkinson (1926), 00 J. 1P. 191. 

Refd. Colchester ot. 


6255. Add. Annolations: 


| 
| 


| 6271. Add. Annotation :—Refd. 


Cases 6251a—6300a. 


Peck, [1926] 2 K. B. 366; TQ. v. Copestake, 
Ex p. Wilkinson, [1927] 1 K. B. 468. 

6255a. | Pratrrrv. Prarr, No. 6251a, 
ante. 

Mart wv. Mart, 
[1926] P. 24. 

6272. Add. Annotation :— Distd. Peagram v. Pea- 
gram, [1926] 2 K. B. 165. 











6275a. Order made in Dominion.]—Pra- 
GRAM v. PEAGRAM, No. 6238 a, ante. 
6300. Add. Annotation: -Refd. WMletcher sr. 


Fletcher (1927), 91 0. P. 208. 

6300a. Wife’s appeal.| A wife who has 
fated im her application before justices for a 
maintenance order on the ground of her 
husband's desertion, us not entitied to an 
order against her husband for security of the 
costs of her appeal against the Justices’ 
decision RLETCHER ¢. eMaterceiisn (1927), 91 
ALP. POs: Gf P Rods TP Sob do. S46. 
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Cases 10—74. 


10. Add. Annotation : 


13. 


25a. 


25b. 


29. 


51. 


58a. 
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Sn. 
woollen 
mnembership oat whieh was restrieted t 
perons  __- in 
dustry 
&® View 
woollen andustry in Seotland, to pro- 
mote by means of a colloge systematic 
education, instruction & study in all 
branches of the industry.” 


< 
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INCOME TAX. 


Part |——Administration. 


—Refd. Pickford v. Quirke, Pickford v. I, KR. Comrs. (1927), 43 T. 1. R. 659. 


Part I1.—Schedule A. 


Add. Annotation: Generally, Refd. Genboig 
Union Fireclay Co. oe. E.R. Comms, (1922), 12 
Tax Cas. 127. 

Annual value House let In apartments.| - 
Where oa house or tenement is let in different 
apartments or tenements & occupied by two 
or more persons severally, the annual value, 
under E9ES Act, Schedule A... No. VIE. 
ro& (ec), is the ageregate of the hypothetical 
reek rents of the separate tenements, & not 
ahypothetical rack rent forthe whole payable 
by one who would then sublet its separate 
tenements for the sake of profit. WILLIAMS 
re SANDERS, | IN27)/2 K.B. 498: 961. 3.1K. 1. 
OIZ: WIL ET. S205 1 E.R. 668. 

Gross value Whether property included in 
valuation st Property in occupation of 
Crown Computed annual value entered as 
ratable value in valuation list. Lewis vr. 
Muay, [1927] WL. N. 200. 

Add = Annotation: Refd. Glenboig Union 
Mreclay Co. rd. Re Comers. (1922), 120 Tax 
(fas. 127. 

Add. Annotations: ts to (2) Apld. JI. FR. 
Comrs. vr. Glaszow Musical Festival Assoen. 
(1926), 11 Bax Cas. 1545 Scottish Woollen 
Teelmieal College, Galashiels o. T. R. Comms. 
(1926). 11 Pax Cas. 139. Refd. Chesterman 
?. Taxation Mederal Comre., [1926] A. C. 128. 
Generally, Refd. I. RR. Comrs, vv. Falkirk 
Temperance Café Trust (1926), 11 Pan Cas. 
3oa3 bE Re. Comrs. v. Peeblesshire Nursing 
Assoen. (1926), EE Bax Cas. $385: 0. R. Comms. 
r. Yorkshire Agriculfaral Soe. (1927), 44 
Voi. R259. Mentd. Martin ». Lowry, Martin 
vw FR. Comers... [19267 1 OK. BB. 5503) He 
Williams. Publie Prustee ro Williams, [1927] 
2 Ch. 283, 

Convalescent home for members of 
friendly society. An unregistered friendly 
society. of which there were over two million 
members, had for ats principal objects the 
relief of distressed members & the widows & 


& property were 


of 


co.,. 


advancement 
limited 


Campany for 
tnduatry.|) oA 


the woollen = in- 


in Seothand, was formed * with 
to the advancement of the 
Held: (1) the 


[ts income 


* publfe school “* 
buildings were “ heritages owned & 


dedicated to these 
objects, & no profits could be distri- 
buted among its members. 
& occupied a college at which classes 
were held for justruction in the prin- 
ciples & practice of woollen & worsted 
eloth manufacture. 
fifteen years of age & upwards, & paid 
fees for the tae os instruction :— 
college 


59a. 


69. 
74. 


orphans of members, & the promotion of 
social intercourse & recreation in its lodges. 
Members of the society paid a small sub- 
scription, which was divided & allocated to 
various benevolent funds. A house & 
grounds were bought by the society for use 
as a convalescent) home by its members. 
The purchase price was paid partly by the 
society & partly by contributions by its 
members. The home was maintained hy the 
society & was furnished to accommodate 
twenty or thirty inembers. No expense was 
incurred by a member during his residence 
at the home, & medical men gave their 
services to it gratuitously :—Held: the home 
was a hospital within 1918 Act, Schedule A., 
No VI..r. 1 (¢), & the society was entitled to 
be allowed the amount of tax charged in 
respect of the premises of which the home 
was composed. —GRAND COUNCIL OF THE 
ROYAL ANTEDILUVIAN ORDER OF BUFFALOES 
rv. OWENS (1927), 44 T. I R. 122; sub nom. 
ROYAL ANTEDILUVIAN ORDER OF BUFFALOES 
v, OwENS, 71 Sol. Jo. 928. 


-~——-.]— Applts., a limited co., owned & 
carried on a high-class secondary school 
inanaged by governors who were partly 
elected by the shareholders & partly 
nominated by the Crown. By the co.’s 
arts. no protit was to be divided amongst 
members. Practically the whole of the 
receipts of the co. arose from fees paid for 
pupils :— Held: the elements of permanence 
connoted by the word ‘‘ foundation ’’ were 
part of the essence of a public school, & as 
these elements were absent applts. were not 
entitled to an allowance on the ground that 
the school was a public school._-BIRKENHEAD 
SCHOOL. LTD. v. DRING (1926), 43 T. L. R. 
48; 11 Tax Cas. 273. 

aidd. Annotation :—Mentd. Metropolitan Meat 
Industry Board v. Sheedy, [1927] A. C. 899. 
Add. Annotation :--Generally Reftd. tluxham 
® Johnson (1926), 136 L. T. 410. 








cer aN by a charity,’ & the co. was 
entitled to exemption under 1921 Act, 
It owned &, 3U (1).—ScorrisHy WooLLen TECH- 
NICAL COLLEGK t. INLAND REVENTE 
COMRS., (1926) S.C. 9384: 21 Tax Cas. 
139.—-SCOT. 


The studcnts were 


€2) 
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k i. Moollen technical college.) - 
was not a SOOTTISH WUOLLEN TECHNICAL CoL- 
the college LEGE t. INLAND REVENVE COMR&., 


ante aa -SCOT. 


79a. 


87. 


90. 


91. 


93. 


O3a. 


77 


poultry farm consisted of thirty-three 
acres of land, all of which was in gras, 
except half an acre upon which green 


Vol. XXVIII.—Income Tax. 


Cases 77-—93a. 


Part Ill.—Schedule B. 


717. Add. Citations :- -70 Sol. Jo. 586; 10 Tax Cas. 


Add. Annotation :—Refd. Huxham wv. Johnson 
(1926), 1386 L. T. 410. 


‘* Dealer in milk ’’—Land insufficient for keep 
of cattle—Liability to be assessed under 
Schedule D.|—Resp. occupied a farm which 
was charged to tax under Schedule B. on 
which he kept a number of cows for milking. 
The soil was of such a poor quality that resp. 
had to expend considerable sums yearly on 
feeding stuffs. The produce grown on the 
land represented only about thirty per cent. 
of the food required for the cows. Resp. 
sold his milk to regular customers in the 


| 


district, & only purchased milk for resale 
when his own supply was insufficient for his 
customers’ ordinary requirements. Ie sold 
his cows when they became dry. The general 
comrs. held that resp. was not a dealer in 
milk, & they discharged an assessment) made 
upon him in aceordance with 1918 Act, 
Schedule D., Case JI... r. £:—Held: resp. 
was a dealer in milk whose land was insuffi- 
cient for the heep of the cows within the 
rule, A the turther question whether the 
assessable value aflorded no just estimate of 
the profits was for the comers. to find, & the 
‘ase must be remitted to them for that 
purpose. Eluxnam ov. JOHNSON (1026), 136 
Jn. 4103 TE Pan Cas, 266. 


Part V.—-Schedule D. 


Add. Annotations: Consd. Machon vv. 
McLoughlin (1926), 11 Tax Cas. 83. Refd. 
Grainger v. Maxwell, [1926] 1 K. B. 4280; 
Tollemache v. J. R. Comra. (1926), 186 L. T. 
444. 


Add. Annotation :—-Refd. Liverpool Corn 
Trade Assocn. v. Monks, [1926] 2 K. J3. 110. 


Add. Citations :—[1926] 2 K. B. 110; 905 
L. J. K.B. 619; 134 L. T. 7563 10 Tax Cas. 
442. 


Add. Annotation :—-Apld. Rees Roturbo De- 
velopment Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1927), 96 L. J. K. B. O41. 


Exchange transaction.|— Under an 
agreement made on Mar. §, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 
£20,000 of the price, percentage deductions 
being made from the amount due on each 








PART Hil. 
Poultry farm.}—A 


bonus ; 








i. 
whissued £1 


& at Was agreed that the co. 
should allot & fssue 
holder his 1respcetive proportion of the 
shares each eredited us 
pee up to 10s., that the sharcs should 
%° credited as paid up to 1046, & that 


to each 


consignment of marble until the advance had 
been repaid. On Mar. 17, 1921, the £20,000 
was paid to the co., & In anticipation of the 
marble being purchased in Italy, though not 
till the autumn of 1921, the eco. at once 
arranged for the conversion of the greater 
part of the £20,000 into tire at one hundred 
& three to the £, & a lira account was opened. 
In May, 1921, the hra had appreciated in 
value, &, as the money was not yet required 
by the co., their nominee, without the co.’s 
knowledge or authority, directed the sale of 
the balance of the lira account, & at seventy - 
two to the £ the Tire realised a profit: of 
£6,707, which was received by the co. The 
lire were subsequently repurchased for the 
purposes of the contract for £10,386, which 
was allowed as a deduction from the co.’s 
profits for income tax purposes: Jleld: in 
computing the co.’s profits for the purposes 
of assessment to income tax for the year 
1922-23 the £6,707 was not a profit arising 


were allowed to accumulate until G., 
the manager & owner of ull the shares, 
declared a dividend of 92 per cent. 
amounting to $10,000 paid out of such 
aceumulated — profits :— eld : BUCH 
dividend was not a return of capital, 


phare- 


crops were grown for consumption 
by the poultry in winter along with 
other fecding stuffs. A permancnt 
stock of about one thousand bead of 
poultry was hept, & 1n addition forty- 
Six sheep were grazed on the land, & 
some of the grass was cut for hay °— 
Held: tho land was occupied for the 
purpose of huebandry, in respect that 
the fruits of the soil were used to a 
material extent for the sustenance of 
the poultry, & the poultry farmer was 
entitled to be assessed on the profits 
of the business under Schedule B., & 
not under Schedule D.-~LEAN rt. 
INLAND REVENUE [1926] S.C. 15; 10 
Tax Cas. 341.—SCOT. 


PART V. SECT. 1, SUB-SECT. 1. 

ad. Distribution of bonus—No option 
to shareholders to take cash — Diseate. 
tion by company as camital.}—A co. 
resolved that its accumulated profits 
should be distributed as a boats 
amongst the sharebolders, & that the 
directors should be authorised to dis- 
tribute such number of unissued shares 
of £1 cach paid up to 108. as should be 
equivalent to the amount to be 
talised in 


capi tion of such 


the shares so credited showd be acceptcd 
in satisfaction of the bonus. Jn the 
books of the co. each sharcholder wap 
credited with his proportion of the 
bonus in payment of 108 tn respect of 
each of the shares so allotted & tpsned 
to him: —Jleld: the proportion of the 
bonus so cicdited to each shareholdet 
was “ profits or bonus credited ’’ to 
him within Income ‘Tax Assessment 
Act, 1915-1921, 8. 14 (b), & was pro 
perly. included odin bis | meome.— 

AMES ¥,. FL. DERAL COMR. OF ']AXALION 
(1924), 34 C. L. It. 404.- AUS, 

sf. Jhstribution of proyrty on dis- 
continuance of business by company— 
What is “© aueome.”"}—A reserve made 
up of accretions to the value of teal 
estate & goodwill is not ‘ income ” 
within Income War Tax Act, 1917, 
s.3(9),but a reserve made up to trading 
profits or that portion of a co.’s income 
which has not been paid out is undis- 
tributed income of the co... unlers 
before the distribution it Las become 
yas ihe PRE iad ANDERSON ESTATE, [1925) 
4D. L. R. 316; (1925) 3 W. W. Kh. 
the date of 
a eo.’s profits 





a i. --~¥From 
incorporation to 1920 


but ancome & subject to tavation.— 
GAGNK & FINANCE MINISTER, [1925] 
exc he am h. 19.~— CAN. 


sk. Income of accumulated fund - 
Under will for benefit of  testator’s 
children after twenty-one yoars.|-— Held: 
such Income was taxable under Income 
War Tarn Act. 1917, as amended by 
10 & 11 Geo. 5, ¢. 49, & dl. -McLrop 
vy. CusroMse & Excise MInmipr, fiogs] 
Eexveh. C RL105 5 affd., [P926)35 DLR 
5313 [1926] S.C. BR. 157.- CAN. 


k. lead now ‘ 99ai.” 


sam. Aoney remitted from branch 
office. }-—Money remitted to the head- 
quarters of a firm in British India, 
from a Inanch situated in a foreign 
country, is presumed to be profits & 
not capital, & i» aspessable to income 
tax. ~ Jee MURUVGAPPA CHETTIAR (1925), 
I. L. R. 49 Mad. 465.-- IND 


an. Gift of money to Jochey from race- 
horse owner after uinnainy race.|— Held : 
an emolument which arose or accrued 
to the jockey by reason of his vocation 
as such, & Liable to assessment for 
income tax.—WINGa@ wv. O'CONNELL, 
{1927] I. R. 84.—IR. 


Cases 93a—-120. 


out of the contract for the supply of marble, 
but was merely an appreciation of a tem- 
porary investment, & was not assessable to 
income tax as part of the profits of the co.’s 
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113. Add. Citation :—10 Tax Cas. 29. 


Add Annotation: — Refd. Rees Roturbo 
Development Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 


trade.— MCKINLAY ve JENKINS (H. T.) & (1927), 96 L. J. K. B. 914. 

ROR TEEN) Ne er ee 114. Add. Citations : — [1927] A. C. 312; 96 
95. Add. Annotation :—Refd. I]. R. Comrs. v. L. J. K. B. 379; 1386 L. T. 580; 43 T. L. R. 

Fisher’s Exors., [1926] A. C. 395. 116; 71 Sol. Jo. 18; 11 Tax Cas. 297, H. L.; 
96. Add. Cilation: -affd. (1924), 12 Tax Cas- affg., 1926) 1 K. B. 550. 


586, C. A. 


96a. Sale of patent rights.:— A syndicate formed 
to work & develop a group of English « , 


foreign patents carried on business mainly 
by granting licences to manufacturers at 
rovalties. Certain foreign manufacturers re- 
fused to take licences, unless they were also 
given an option of purchase exercisable 
within a given period, & the syndicate 
entered into a contract with an American 
co. to grant them a licence to use & work the 
svndicate’s American patents, with an option 
of purchase thereof. The co. having exer- 
cised its option of purchase, & paid to the 
syndicate ao sum for the purchase of the 
American patents out & out:- Held: the 
sale of the American patent rights was not a 
profit. of cireulatmy capital, but the trans- 


| 


| 
| 
| 


114a. 


Add. Annotations :—Refd. I. R. Comrs. ». 
Newcastle Breweries (1926), 95 L. J. K. B. 
936: Kirke’s Trustees 7. T. R. Comrs. (1926), 
136 L. T. 582; Nesbitt v. Mitchell (1926), 11 
Tax Cas. 211: Kees Roturbo Development. 
Syndicate 7. 1. RR. Comrs., Rees Roturbo 
Development Syndicate vt. Duckher (1927), 96 
lJ. K. 7B. 914. 


— ‘*Turning over ’’ cotton mills., During 
the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in 
the operation known locally as ‘turning over”’ 
a cotton mill, ic. acquiring a controlling in- 
terest in the mill, organising its administra- 
tion & finances, & reselling it to a new co. 
The operation was successful & applt. joined 
other syndicates, composed partly of the 
ame persons engaged in ‘ turning over” 





mutation of a capital asset into money, & three other mills. In each case a_ profit 
was not assessable to income tax.— REEsS resulted to applit. On Mar. 24, 1928, the 


RovrvonBbo DEVELOPMENT 
a. INLAND RISVENUE COMRKS.. SAME ?. DUCKER 
(1927), 96 L. J. OK. BB. O445 48 Te. 1. RR. 796. 
(. Aw; rersd. (1925), 165 1. PT. Jo. 212, 0. i. 


12 P.1. R685, C. A. affd. 


97. Add. Citations: 
(1927), 43 TT. i. R. 727, Lb. LL. 
998. Add. Cilations : 


sub nom. JERSEY’s (TORT) 
EXECUTORS v. BAssomM, DerRBY (LORD) v. 
J3assom, 135 LT. 274; 10 Tax Cas. 357. 


99a. Repaid excess profits duty.] --Where a trader 


99b. 


99c 
99d. 


Was assessed to income tax on the amount of 
excess profits duty repaid to him :- /{fcld: he 
had been rightly assessed. HtL.ue. MATHEWS 
(1920), 10 Pax Cas, 25. 

Repayment after trading § ceased., 
Held: liable to be assessed to income tax.-— 
Kirkki’s TrRusreres ve. INLAND REVENUE 
Comrs. (1926), 136 1. TT. 582: 11 Tay Cas. 
ages blac 


S. 2. Nespirr CA. & W.). lirp. ev. MircHe.i 


(1926), 11 Pan Cas. 201, C2. A. 

Profits made in illegal business.]—Income 
Tax Acts are not necessarily restricted in 
their appheation to lawful businesses only. 


SYNDICATE, Lp. . 





| 


The question is one ot construction of the | 


particular words used. CANADIAN MINISTER 
OF FINANCE tv. SMITH (1926), 42 TT... R. 731 | 
70 Sol. Jo. O41 35 sub nom. MINISTER OF 
FINANCE vt. Suir, 5 L. J. PP. Cc. 198, Pe. c. 


Annotation :- Mentd. Clark c. Westaway, /1927) 8K. B. on. 


118. 


120. 


additional comrs. for the division in which 
applt. resided signed the book containing an 
estimated assessment upon applt. to income 
tax under Schedule [D. for the year 1919-20. 
The book was not delivered to the general 
comrs. until Apr. 18, 1923 3; notice was given 
to applt. on May 5, 1923, & the assessinent 
was signed by the general comrs. on Sept. 5, 
1923: -#Held: (1) though each adventure 
of “turning over’? a mill, taken singly, was 
not a trade, but a capital transaction. yet 
the succession of such adventures, in each of 
which applt. took part, might constitute the 
carrying on of a trade, A the Special Coimrs., 
on an appeal against the assessment, were 
not estopped by their previous decisions 
from reconsidering the whole of the facts, & 
finding that applt. was carrying on a trade, 
on the profits of which he was liable to 
income tax; (2) the assessment was made in 
time, having been made when it was signed 
by the additional comrs. within the three 
years allowed by 1918 Act, s. 125 (2), & the 
subsequent steps need not be within that 
time.—-PICKFORD tv. QUIRKE, PICKFORD v. 
INLAND REVENUE Comps. (1927), 44 T. TL. R. 
lo, Ce As 

Add. Annotation :—Refd. Jersey's Exors. ¢. 
Bassom, Derby «. Bassom (1926), 139 L. T. 
274. 

Add. Annotations :—-As to (2) Consd. Alabamna 
Coal, Iron. land & Colonization Co. v. Mylam 


| 
104. Add. Annotation :—Retd. Brighton College v. | 
' 


Marriott, [1926] A. C. 192. 


PART V. SECT. 2, SUB-SECT. 1.—A. 


119 i. ——- -- - Poultry farm.) — 
LEAN vt. INLAND REVENUK, No. 77 i, 
ante.— SCOT. 


sp. Inference in value of stoch-in- 
trade on sale of bustness.J—Resp. & 
his partner sold their business to a co. 
They treated their stock-in-trade as 
being of the value of £43,357. but the 
co. treated it as being worth £58,383 : 
—Held; tho difference between the 
two suns was not a profit derived from 
the business of the paitnership, & 


ivep. was not assessable for income tax | 


in respect of his share of such difference. 
--Dovantry vt. ComrR. oF TAXKR, (1927] 
ALC. 8273 96L. J.P.C. 45; 136 L. T. 
TOG3 43 x Il. R. 207.—N.Z. 


st. Sale by lumber company of timber 
at propt.)— Held - not a sale in the 
ordinary course of trading by the co., 
but a sale of part of its capital assets, 
& the amouut received was an apprecia- 
tion of capital.—-A.-G. FoR BRITISH 
COLUMBIA t. STANDARD LUMBER Co., 
Lyrp., [1926] 2 W. W. R. 167; 36 
B.C. R. 481.—-CAN. 


580 





(1926), 11 Tax Cas. 232. 


Refd. Rees Roturbo 


sw. Purchase, conversion, d& re-sale 
of ship—ZIsolated transaction.|—A ship 
repairer, a blacksmith, & a fish sales- 
man’s employee, who had not pre- 
viously been connected with cach other 
in business, bought a cargo steamer, 
converted it, partly by their own 
labour, into a stcam drifter, & sold it 
within four months of the date of 
nurchase at a profit:—Held: the 
transaction, though isolated, wae the 
carrying on of a trade, the profits of 
which were aasessable to income taxy.—- 
INLAN]T REVENUE CoMRs. t. LIVING- 
RTON, [19237] S. C. 251.—SCOT. 


Development Syndicate v. I. R. Comrs., Kees 
Roturbo Development Syndicate v. Ducker 
(1927), 96 L. J. K. B. 944. Generally, Refd. 
Hall v. I. R. Comrs. (1926), 135 L. T. 759. 
Add. Annotation :—Distd. Alabama Coal, 
Iron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 232. 

Add. Annotation :—Refd. Rees Roturbo De- 
velopment Syndicate v1. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1927), 96 L. J. K. B. O44. 


121. 





122. 


122a. 





holders of Alabama bonds.|—Held: a trading 
co., & assessable on profits made in the | 
realisation of such Jlands.—ALABAMA (COAL, | 
Iron, LAND & COLONIZATION Co., Lap. v. | 
MyYLam (1926), 11 Tax Cas. 232. | 
125. Add. Annotation: -Refd. I. R. Comrs. ve. | 
ogy Agricultural Soc. (1927), 44 T. 1. R. 
. | 


127. Add. Citations :—95 L. J. K. B. 356; 10 Tax 
Cas. 213. | 
128. Add. Annotation :-—Refd. Levene v. |. R. 


Comrs., [1927] 2. K. B. 38. 

Add. Annotations :- ~As8 to (2) Refd. Meming v. 

Wilkinson (1925), 10 Tax Cas. 416. Generally, 

Refd. Levener. L. R. Comrs., [1927] 2 K.B. 38. 

—~——.J|—Applt. was em- 
ployed by a British co. as general manager of 
their sugar estates in Demerara where he 
lived & where his salary was wholly earned & 
paid. He was in Knyland on leave from 
June to Sept. 1918, & during that time the 
co., at his request, placed to the credit of his 
banking account in England £525, being an 
advance on account of salary falling due 
before Apr. 5, 1919, & an assessment to 
income tax was made upon him for the year 
1918-19 in respect of this sum under Schedule 
D., Case V. His wife had been for several 
years, & was throughout the year 1915-19, 
the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
income arising in England, but since Sept. 
1917, she had been mainly living with him 
in Demerara, the house being left unoecupied. 
During his stay in Ingland in 1918, applt. 
lived for the most part in hotels & in tact 
spent only one night at the house. The 
Special Comrs. having decided that applt. 
was resident in the United Kingdom during 
the year ending Apr. 5, 1919, & that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received , 
in the United Kingdom during that year from | 
an employment abroad :—Held: inasmuch 
as applt.’s salary was payable in Demerara, 
the sum credited to him in the United King- 
dom must be regarded as remitted to him 
from abroad & as constituting income from 
a foreign possession chargeable under | 
Schedule D., Case V.—FLEMING v. WILKINSON 
(1925), 10 Tax Cas. 416, C. A. 

131b. ----.]—-Consideration of the meaning of the | 
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expressions ‘‘ resident’? & ‘ ordinarily resi- 
dent’? in Income Tax Act, 1918 (c. 40).— 
LEVENE v. INLAND REVENUE Comrs., [1927] 
2K. B. 388; 96 L. J. K. B. 157; 1371. T. 66; 
43 'T. L. R. 337: 71 Sol. Jo. 253, C. A. 

S. P. Lysaaut v. INLAND REVENUE CoMks., 
[L927] 21K. B. 553 961. J. WK. B. 162.3 187 
tL. T. 703 48 T. LL. RR. 837, 889; 71 Sol. Jo. 
203, C. A. 
~~ INLAND REVENUE COMERS. v1. ZORAB 
(1926), Ll Tax Cas. 289. 

Refd. | RR. Comrs. ¢. Brown (1926), 11 Tax 


INLAND REVENUE Comrs. tv. BROWN 
(1926), 11 Pax Cas. 202. 

wtdd. Annotation: Refd. Muller (London) v. 
Jethem, Muller (London) cc. 1. R. Comrs., 
[lo27] 1 WK. 2B. 780. 


wAdd. Annotations :- Consd. Todd v. Egyptian 
Delta Land & Investment Co. (1927), 06 
L. J. K. OB. 551.) Refd. Baelz v. Public 


Trustee, [1926] Ch. 863. 

Add. Annotations :-- As to (1) Distd. Noble v. 
Mitchell (1926), 43 T. L. RR. 102. Generally, 
Consd. Todd v. Egyptian Delta Land & In- 
vest ment Co. (1927), 96 L. J. K. B. 554, 


-—- - By resident director under power 
ofattorney -Profits retained abroad.|—Applts., 
jusurance & reinsurance brokers & agents in 
London, had an office in Paris for the purpose 
of direct insurance on behalf of cos. for which 
they acted as agents, & applts. in some cases 
represented the same cos. in London & in 
Pans. A resident director of applts. had the 
sole conduct of the Pars business under a 
power of attorney. The results of the Paris 
business were incorporated in applts.’ balance- 
sheets, but no part of the French profits was 
remitted to London: — Meld: as the power 
of attorney did not, except as against third 
parties, divest the directors in) London ol 
their power of control over the Brench busi- 
ness, applts. were assessable to income tax 
on the whole of their profits, meluding those 
of the Paris office. Nonir (13. W.), Lirp. v. 
MITCHELL (1926), 43 T. 1. KR. 102. 

dd. Annotations: Apld. Todd v. Egyptian 
Delta Land & Investment Co. (1927), 96 
Ll. J. 1K. 2B. 554. Refd. Baciz v. Public Trustee, 
[1926] Ch. 863. 

--— - —.J—Although aw co., which is 
registered in Kngland but has its control & 
management abroad, resides where it is 
controlled & managed, yet it does not reside 
there exclusively, but it necessarily resides 
in Kngland so as to be liable to income tax, 
because it is obliged by law to perforin in 
England certain duties which cannot be 
performed from abroad, such as the keeping 

{ a register of shareholders & allowing the 
public to inspect the register.---Topp uv. 
[EGYPYIAN DELTA LAND & INVESTMENT Co., 
Trp. (1927), 96 L. J. K. B. 554; 186 fT. 
7186; 43 'T. i. R. 275, C. A. 


own, & the three cos. shared the profits 
& losses of the Joint venture upon a 
apecificd basis: -ifeld: <A. co. & 
B. co. were in partnership with C. co., 
& the partnership business was carried 
on within Southern Rhodesian territory 
by the latter co. within Southern 
Ithodesia Incoine ‘lax Ordinance 20 of 
1915.—RvoDESIA Hys. v. COMR. OF 
TAXES, [1925] App. D. 438.—S. AF. 
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usscxsable by the eorpn. of the city 
whern he carned his salary.—Re Fox 
& WINDROR CORPN, (1945), 57 O. L.A. 
243.—CAN. 

sy. Royalties received in Canada by 
patentee residing an foreign country.) ~— 
Afeld: the patentee was chargeable. - 
Re Por’ AvLUANCE Corp., Liap., [1996] 
4 . 1. lt. i 152. —CAN. 


PART V. SECT. 2, SUB-SECT. 3.—B. 
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Add. Annotation :—Refd. I. 1%. Comrs. v. 
Cavan Central Co-op. Agricultural & Dairy 
Soc. (1917), 12 Tax Cas. 1. 

Add. Annotations :—Consd. Todd v. Egyptian 
Delta Land & Investment Co. (1927), 96 
L. J. K. B. 554. Mentd. Baelz v. Public 
Trustee, [1926] Ch. 863. 

Add. Annotations :--Generally, Refd. 1. R- 
Comrs. v. Cavan Central Co-op. Agricultural 
& Dairy Soc. (1017), 12 Tax Cas. 13; loysaght 


m J. RR. Comrs., [1927] 2 K. B. 5653; Rees 
Roturbo Development Syndicate v. [. R. 


Comrs., Rees Roturbo Development Syndi- 
cate vo. Ducker (1927), 96 TL. J. K. B. 944 
Mentd. Todd v. Hgyptian Delta Land & In- 
vestment Co. (1927), 96 L. J. K. B. 554. 


Add. Annotation ;: -Refd. Todd v. Egyptian 
Delta Land & Investment Co. (1927), 96 
L. J. KK. 3B. 554. 


Add. Annotations :—Refd. Maclaine v. Eccott, 
[1926] A. C. 424; Nielsen, Andersen v. 
Collins, Tarn v. Scanlan (1926), 135 J. T. 
744; Whitney v. 1. Rh. Comrs., [1926] A. C. 37; 
]. RR. Comrs. vo. Pakenham, I. R. Comrs. v. 
Longford (1027), 06 L. J. 1K. 33. $82. 


Add. Annotations :~ Consd. Maclaine  v. 
KMecott, [19026] A. C. 424. Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v, Lethem, Muller (london) v. I. R. 
Comrs. (1927), 44 T. La. R.53. Refd. Lysaght 
v1. 4. Comrs., [1027] 2 I. 1. 55. 
Add. Annotations :- As to (2) Refd. Whitney 
ve 1. KR. Comrs., [1926] A. C. 373 1. R. Comrs. 
vo. Pakenham, Ll. R. Comes. v. Longford (1927), 
VL. J. Kk. B. 882. 
Add. Citations :-—{1926] A. C. 424; 95 
0 ae K. 1B. 616; 135 L. T. 66; 10 Tax Cas. 
&]. 
Add. Annotations:— As to (2) Apld. Tarn v. 
Scanlan, Neilsen. Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) vo. I. BR. 
Comrs. (1927), 44 kT. 1. R. 563. Generally, 
Refd. 1. R. Comirs. rv. Pakenham, J. R. Comrs. 
v. Longford (1927). 06 L. J. IK. 8. S82. 
Add. Annotations :—As to (1) Refd. Nielsen, 
Andersen tv. Collins, Tarn v. Scanlan (1926), 
136 L. Tb. 7443; Muller (London) +. Lethem, 
Muller (London) v. 1. R. Comrs., [1927] 1 
K. 2B. 780, As to (2) Apld. Gravazzi v. Mace, 
Gavazzi v. 1. R. Comrs., Boyd v. Stephen 
(1926), 185 L. TV. O94. 
Add. Citution :-—-sub nom. GAVAZZI v. MACE, 
GAVAZZI v. INLAND REVENUE Comrs., Born 
aa L.) & Sons, Lirp. v. STEPHEN, 135 L. T. 
B34. 


Add. Annotation: Refd. Muller (London) v. 
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Tethem, Muller (London) v. I. KR. Comrs., 
[1927] 1 K. B. 780. 

Add. Citations :—-[1926] A. ©. 424; 965 
ae K. B. 616; 135 L. T. 66; 10 Tax Cas. 


Add. Annotations :—As to (2) Consd. I. R. 
Comrs.v Pakenham, I. R. Comrs. v. Longford 
(1927), 96 L. J. K. B. 882. Apid. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. RB. 
Comrs. (1927), 44 T. L. R. 53. 

Add. Annotations :—-As to (1) Refd. Maclaine 
v. Eccott, [1926] A. C. 424; Nielsen, Ander- 
sen v. Collins. Tarn v. Scanlan (1926), 135 
L. T. 744; Muller (London) v. Lethem, Muller 
(London) v. I. R. Comrs., [1927] 1 K. B. 780. 
As to (2) Consd. Scales v. Atalanta S.S. Co. of 
Copenhagen (1925), 134 L. T. 411. Refd. 
Nielsen, Andersen v. Collins, Tarn v. Scanlan 
(1926), 185 L. T.. 744. 

Add. Annotations :—-Consd. Maclaine  v. 
Eccott, [1926] A. C. 424. Refd. Nielsen, 
Andersen v. Collins. Tarn v. Scanlan (1926), 
135 L. T. 744; I. KR. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford (1927). 96 L. J. K. B. 
$82; Muller (luondon) v. Lethem, Muller 
(London) v. 1. R. Comrs., [1927] 1 K. B. 780. 
Add. Annotations: Consd. Todd v. Kgyptian 
Delta Land & Investment Co. (1927), 96 
L. J. K. B. 554. Mentd. Baelz v. Public 
Trustee, [1926] Ch. 863. 

- Date when accounts ‘‘ usually ’’ made 
up- Effect of change of date.|-—BorTHWICK 
(THOMAS) & Sons, LTD. v. NOLDER (1926), 11 
Tax Cas. 261. 

Add. Annotations :—-As to (4) Folld. Llliott 
v. Duchess Mill (1926), 95 L. J. K. B. 963. 
Consd. Stewart & Young v. Walker (1928), 11 
Tax Cas. 123. <As to (5) Refd. Martin v. 
Lowry. Martin v. I. it. Comrs., [1926] 1 K. B. 
550. Generally, Refd. Betts v. Clare & Iley- 
worth, [1926] 2 K. B. 289. 

Add Citations :-—revad. [1926] 2 K. B. 2893 
95 TI. J. K. B. 8723 135 Th TT. 830; 42 
T.L. R. 479, O. A.3 revsd sub nom. CLARE & 
Heyworth v. Brrrs, [1027] A. C. 443; 06 
L. J. K. B. 645; 137 1. T. 306; 43 T. L. R. 
3873 11 Tax Cas. 469, H. L. 

Add. Citations :—[1927] 1 K. B. 182; 95 
L. J. K. B. 9633 136 L. T. 51; 42 T. L. R. 
7107; 70Sol. Jo. 891; 11 Tax Cas. 56, C. A. 
Add. Annotdtion :—Refd. Borthwick v. Nolder 
(1927), 11 ‘Tax Cas. 261. 





222a. Company—Payment to director as induce- 


of Austraha & which carrice passengers, 
ete., shipped in Australi 
represcnts 10 per cent. of 
the amount payable to it in respeot of 
the carriage of passengers, etc., & upon 
which the agent of the oa. fe i 
income tax, no deduction can be 
made of sv much of t 
income as is available for distribution 
& is distributed to the mombecrs or 
shareholders of the co.—UnyNton 8.8, 
Co. OF Nuw ZEALAND, LTD. vt, FEDERAL 
1924), 35 O. L. R. 
31 Argus L. R. 337.—AUS. 


PART V. SECT. 2, SUB-SECT. 5.—B. 
firm of mana- 
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a, 


ment to retire.|—Held: a payment by a co. 
to a director in order to induce hin to retire, 
in circumstances in which the other directors 





was due to two specific causes, (1) an 
increase in the wire of sugar due to 
interference with the Cuban supplies 
by the American Govt., the formation 
of a apceculative ring in New York, 


from the 


able to | curtailment of European = supplies 
owing to the French occupation of the 
© assessable | Ruhr, & (2) an increase In bad debta 


caused by the failure of inexperienced 
vent urers in the confectionery trade -— 
Heid: (1) the expression ‘“‘ specific 
cause ’* denoted an exceptional circum- 
stance, which could be clearly identi- 
fled, & to which the shortage of profits 
could substantially be attributed ; 
(2) the causes of the falling off of profi 

were not. ‘6 ific causes.’’-— 
STEWART & YOUNG v. INLAND REVENUE 
Comnas., [1926] S. C. 883; 11 Tax Cas. 
123.—SCOT. 


in 


235. 
236. 


had come to the conclusion that it was 
essential in the interests of the co. that he 
should retire, was a business expense de- 
ductible from the co.’s profits for purposes 
of income tax.— MITCHELL v. NOBLE (B. W.), 
is 4193; 961. J. K. B. 484; 
137 L. T. 33; 43 T. L. BR. 245; 71 Sol. Jo. 
175: sub nom. NosBLE (B. W.), Lrn. +. 
MITCHELL, MITCHELL v. NOBLE (B. W.), Lrp., 
11 Tax Cas. 372, C. A. 

Add. Citation :—12 Tax Cas. 227. 

Add. Citation :—(1920), 12 Tax Cas. 232. 

**" Annotation :—Refd. Finance Minister v. 
Smith (1926), 95 L. J. P. C. 193. 


236a. Calls on shares in company formed to take 


240. 


249. 


250. 
251. 


over trading company’s buying agency.| 
Held: not a trading loss, but a loss of 
capital & not a sum that could be properly 
deducted.— M. Jacons Youna & Co., itp. 
v, HARRIS (1926), 11 Tax Cas. 221. 

Add. Annotation :—Refd. KMastman v. Shaw 
(1927), 43 T. L. R. 549. 

Add. Annotations :—Consd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 
205. Refd. Mitchell v. Noble (1926), 43 
T. L. R. 100. 

Add. Annotation :—Apld. Marsden v. I KR. 
Comrs. (1919), 12 Tax Cas. 217. 

Add. Annotations :—Refd. Small v. Easson 
(1920), 12 Tax Cas. 351; British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
Mitchell ». Noble, [1927] 1 IK. B. 719. 


252a. Difference between cost & proceeds of sale 


— te te 


PART V. SEOT. 2, SUB-SECT. 7.-——D. 


of fixtures of branch shops.|—-A trading co., 
with a number of branch shops controlled 
by a head office, followed a policy of opening 
& closing their branches in accordance with 
the local demands & the probabilities of 
profit or loss :— Held: the diflerence bet ween 
the cost of new fixtures, fittings, & utensils 
for the new shops, & the receipts from the 
sales of equivalent second hand fixtures, 
ete., from the shops that were closed, was a 
capital expenditure, & was not a revenue 
expenditure which could be debited to the 
trading account of the co. in ascertaining 
the profits which were assessable to Income 
1ax.-—KASTMAN’S, Lp. uv. SHAW (1927), 44 
T. 1. R.42.. A. 
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Add. Annotations :—As to (1) Refd. Small v, 
Easson (1920). 12 Tax Cas. 351; Mitchell v. 
Noble, [1927] 1 K. B. 719. Aes fo (2) Distd. 
British Insulated & Helsby Cables v. Ather- 


ton, [1926] A. C. 205. 


Add. Annotations :—-Refd. British Insulated & 
Helsby Cables t. Atherton, [1926] A. C. 205; 
Mitchell v. Noble, [1927] 1 K. B. 7193; Rees 
Roturbo Development Syndicate a. 1. R. 
Comrs., Rees Rot urbo Development Syndicate 
v. Ducker (1927), 06 1. J. IN. BB. 94d. 


Add. Citation :—sub nom. ATHERTON v. 
Britisn INSULATED & ILeLsBY CARLES, LTv., 
10 Tax Cas. 155 

Add. Annotation :—Refd. Mitchel v. Noble, 
{L9ZT] 1K. BR. 719. 

Add. Annotation :-—- Refd. British Insulated & 
Hlelsby Cables v. Atherton, [1926] A. C. 205. 
Books used for professional purposes— 
Solicitor.J|— The word “ plant ’’ in Finance Act, 
1925 (c. 36), s. 16, does not include a solr.’s 
books which he consults for professional 
purposes.—DaApPunk oo. SHaw (1926), 43 
TT. 1. R. 45; 71 Sol. Jo. 213 1] Tax Cas. 256. 
Add. Annotation :- Refd. Brighton College 
® Marriott, | 1026) A.C. 192. 

wldd. Annotations: Apld. Waldie ob. RR. 
Comrs. (1919), 12 Tan Cas. 113. Refd. 
Bourne A Hollingsworth eo. fb. Ro Comins. 
(1921), 12 Pan Cas. @83. 

Add. Annotations :—~ Refd. Small oo. 
(1920), 12 Tan Cas. 3513 Bourne & I 
worth eb. Re. Comrs (1921), §2 Tan Cas. 
British Insulated & Helsby Cables v. Atherton, 
[1D26) A.C. 205; Mitehell ». Noble, [1927] 1 
K. OB. 7195) Rees Roturbo | Development 
Syndicate vor. Re Comps... Rees Roturbo 
Development Syndicate rv. Ducker (1927), 96 
I. J. KW. BL Ott.) Mentd. Hart Riversdale 
Mill Co. (1927), 96 EL. J. 8. Be 601, 

Add. Annotation :- Refd. British Insulated & 
i{elsby Cables v. Atherton, [1926] A. C. 205. 
Add. Anyotutions :- As to (2) Refd. Mitchell 
v. Noble, [1927] 1 KB. 719. Generally, Retd. 
Small v. Kasson (1920), 12 Tax Cas. dol. 

Add, Annotation: Consd. Hart «. Riversdale 
Mill Co. (1927), 96 I. J. WK. OB. 691. 

Add. Annotation : - Refd. Thomas ». Evans, 
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INLAND 


sa. Statutory company —Creation of 
reserve fund—Ioss in realisation of 
in forming part of fund.)— 
Held: since the words of the Act 
authorising the creation of the reserve 
fund were permissive & cnabling only, 
the exercise of the power was dis- 
cretionary, & the loss was not an 
allowable deduction. Semble: it would 
have been otherwise, if the Act had 
imposed a duty on the co. to create a 
roserve fund.—-ALLIANCKR & DUBLIN 
CONSUMERS GAS Co. r. DAVIES, [1926] 
I. R. 372.—IR. 
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eral deotal oes i sums o- 
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deviations in ita line m time to ‘iene 
were expenditure of a capital nature.— 
Ruopesia Rys. ce. Comrn. oF Taxes, 
{1925} App. D. 438.—8. AF. 

sd. Company moning one ship—~—Shi 
seized & used by cnemy-—Bznenditure 
on reconditioning ship.}—-Held: not a 
proper deduction, in respect that the 
expenses were not a recurring main- 


REVENUB &. GRANITE (CIIy S.S. Co., 
(1927) S. C. 705. —SCOT. 


PART V. SECT. 2, SUB-SECT. 7.—-F. 


253 i. Loss on advances to suw-miller 
to secure supplies of timler—Adrances 
written off as bad debts on liguidation of 
saw-miller.J—I eld: the Joss was pro- 

rly deducted.—HoaG & Co., Lip. v. 

, MR. OF TAXES, [1925] N. Zz. lL. Rh, 
206.—-N.Z 


PART V. SECT. 2, SUB-SECT. 7.- J. 


b i. —-—— Diminished value of rails d- 
sleepers. }—Ileld : a railway co. was not 
entitled to any deduction for such 

shed value.—-RHODESIA JRYs. v. 
ComRr. oF Taxrs, [1925] App. I. 438.— 


. AF. 


PART V. SECT. 2, SUB-SECT. 7. - L. 

pi. —~—-— Separate asa saments under 
Schedules B. d& DJ--A farmer bred 
horses & cattle on a considerable scale. 
He used his stallions for his own horse- 
b purposes, & also carned fees 
by ng them on journeys for the 
service of other owncrs’ mares. In 
this connection he kept a reserve of 


of whieh only a small proportion earned 
foes, formed part of one undivided 
stud. dle was tspessed to theome tay, 
on the profits of tus general farming 
business under Schedule ED. & om the 
profits of his fee-caroing stajlions under 
Sehedule 9). Ab a method of fining 
the amount of profits assessable under 
the latter Schedule, the coms, detcr- 
mined to regard a certain nutmber of 
stallions as exelusively used jin earning 
tees, & 10 allow the deduction of the 
cost of their full upheep & attendance, 
& to provide for replacements by allow- 
ug & simular deduction im respect) of 
other stallions in the stud to the extent 
of one-third of the mumber of travelling 
stallions. The farmer contended that 
his stalllon-owning business should be 
treated ar entirely separate frome his 
farming business, & that the whole of 
the expenses & fossen connected with 
his stallions should be set against the 
revenue derived from them: ~//rld: 
it was primarily o question for the 
contin. to determine, & no cause had 
been phown for disturbing their 
determination.—MARSH ALL «. INLAND 
ie Cowne,, [1927] S. C. 243.- 
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302. 


Jones v. South-West Lancashire Coal-Owners’ 
Assocn. (1926), 95 L. J. K. B. 990. 


Add. Annotation :—Refd. Collins v. I. R. 
Comrs. (1924), 12 Tax Cas. 773. 
Add. Annotation :—Refd. Collins v. I. Rh. ' 


Comrs. (1924), 12 Tax Cas. 773. | 
Add. Annotations :—As to (2) Consd. Thomas | 


v. Evans, Jones v. South-West Jancashire 
Coal-Owners’ Assocn. (1926), 95 Iu. J. K. 3B. 
900. Generally, Refd. Pegg & Jones v. 1. KR. 
Comrs. (1919), 12 Tax Cas. 82; I. R. Comrs. 
» Westleigh Estates Co., I. R. Comrs. »v. South 
Behar Ry., 1. R. Comrs. v. Eecentrie Club 
1925), 12 Tax Cas. 657. 
Add. Annotations :—Apld. Pegg & Jones vt. | 
J. R. Comrs. (1919), 12 Tax Cas. 82. Consd. 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 95 
lL. J. K. 13.990. Refd. 1. R. Comrs. v. West- 
leigh Kstates Co., 1... Comrs. v. South Behar 
Ry. J]. R. Comrs. v. Eecentric Club (1925), 12 
Tax Cas, 657. 

Add. Annotations : - Consd. 1. RK. Comrs. 0. 
Westleigh Hstates Co., J. R. Comrs. v. South 
Behar Ry., 1. R. Comrs. v. Necentric Club 
(1925), 12 Tax Cas. 657; Cornish Mutual 
Assce. vo JT. JK. Comrs., [1926] A. C. 281. 
Distd. Liverpool Corn Trade Assocn. v. Monks, 
[1926] 2 K. B. 110. Apld. Jones v. South- 





West Lancashire Coal-Owners’ Assocen., [1927| | 
t 


A. (, $27, | 
Add. Annotation: -Refd. British Insulated & 


Helbby Cables v. Atherton, [1926] A.C. 205. | 
307a. Accident 


insurance— Mutual  society.| — - 
A mutual insurance assocn. was formed, its 
Kole activity being the indemnity of its 
members, who were coal-owners, against 
liability for compensation in respect of fatal 
accidents to workmen. ‘The members of tl | 
assocn. were the persons protected by it, 
every member being liable to contribute a 
sum not exceeding £25 in the event of a 


316. 


317. 


321a. 


337. 


356. 


winding up. The assocn. formed a general | 375. 
fund by making calls upon members propor- 
fionate to the wages paid in their works for | 378. 


the time being, & the balance of the ordinary 
call fund was transferred to a reserve fund, 
into which any extraordinary calls were also 
paid. A member, on retirement, was entitled 
to get back in cash a proportion of his share 
in the above reserve fund, but, apart trom 
this, members had no right at all to the cash 
in the reserve fund, though the interest 
accruing on the reserve fund could be used in 
diminution of members’ calls:— Held: (1) 
the sums paid by the members to the assocn. 
were admissible deductions in computing the 
profits made by a member for the purpose of 
assessinent to income tax, as the money was 
laid out by the respective members on a true 
insurance principle ; (2) the surplus funds of 
the assocn. were not assessable to income 
tax, as the assocn. was mere machinery for 
the purpose of enabling subscribing members 
to insure themselves.— TnomMas v. EVANS 
(RicHARD) & Co., JONES v. SouTu-WEST 
LANCASHIRE CoaL OwNERS' Assocn., [1927] 
1 K. B. 33; 95 L. J. K. B. 990; 135 L. T. 
673; 42 T. lL. R. 7038, C. A; affd. sub. nom. 
JONES rv. SourTH-WrEsT LANCASHIRE COAL | 
OWNERS’ Assocon.. [1927] A. CL 8275 96 | 
L. J. K. B. x0t; 137 L. LT. 737; 13 T. LR. | 
725; 71 Sol. Jo. O80, HL. L. 


_ 


Remuneration of solicitor-trustee under | 


——_ 


| 392. 


393. 


393a. -. 
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trust.|—A solr.-trustee was empowered by 
clauses in the instruments creating the 
trusts to charge for work done by him in 
connection with the trusts. By agreement 
between himself, his co-trustees & the bene- 
ficiaries, his remuneration was calculated as 
& percentage of the annual income of the 
trust funds, which income had already been 
brought into charge to tax:—Held: this 
remuneration was chargeable to income tax 
against the solr. under 1918 Act, Schedule D., 
Case II., as his profits or earnings arising 
from an employment, & was not constituted 
of annual payments payable wholly out of 
profits or gains brought into charge to tax 
within Rules applicable to all Schedules, 
r. 19.—JONES 1. WRIGHT (1027), 44 T. L. R. 
128. 

Add. Annotations :—-As to (3) Apld. Whelan v. 
Jlenning, [1926] A. C. 293. Distd. Ormond 
Investment Co. vr. Betts, [1927] 2 K. B. 326. 
Refd. Kirke'’s Trustees v. L. R. Comrs. (1926), 
136 L. TP. 582. 

Add. Citations: - [1926] 1 K. B. 430; 
Vax Cas. 189. 

Add. Annotation : —Refd. Ormond Investment 
Co. v. Betts, | 1927) 2 K. B. 326. 

Surrender of Victory Bonds in payment of 
death duties - Unpaid interest taken into 
account in valuation. |—Where Victory Bonds 
are surrendered in payment of estate duty, «& 
{he accrued but still unpaid interest is taken 
into account in the valuation of the bonds. 
the interest is not subject to income taxr.- 


10 


Monns ¢. Fox's ExecttTors (1927), 4! 
Die Ree Tos 

Add. Annotation: Refd. Glenboig Union 
Mireclay Co. vr. I. Re. Comrs. (1922). 12 Pax 
Cas. 127. 

Add. Annotation: Apld. South American 
Stores (Gath A Chaves) it. 1. RR. Comrs. 


(1926), 12 Tax Cas. 900. 

idd. Annotation: Consd. Martin v. Lowry, 
Martin vv. J. R. Comrs., [1926] 1 K. B. 550. 
Add. Annotation : — Refd. Re Jauncey, Bird v. 
Arnold, [1926] Ch. 47]. 

Add. Annotations: Consd. Sterling Trust 
rv. 1. R. Comrs., 1. R. Comrs. v. Sterling Trust 


(1925), 12 Tax Cas. 868. Distd. Dickson 
v. Hampstead B.C. (1927). 91 J. BP. 116. 


Refd. I. Rk. Conus. v. Pakenham, I. R. Comrs. 
i. Longtord, LR. Comrs. v. Longford, Cas- 
coigne v. 1. R. Comrs., [1927] 1 WK. B. 09d. 


Add. Annotations: ~Apld. Dickson v. Hamp- 
stead B.C. (1927), 91 J. PP. 146. Refd. 
1. Re. Comrs. v. Pakenham. 1. R. u. 


Longford, I. R. Comrs. v. Longford, Gascoigne 
ve. I. RR. Comrs. (1927), 186 L. T. 699. 


Under Housing of the Working 
Classes Acts & Metropohs Management Act, 
1855 (c. 120), resps., a metropolitan borough 
council, assigned to the London County 
Council all rates authorised to be raised by 
resps. under Metropolis Management Act. 
1853. or London Govt. Act, 1890 (c. 14). tu 
secure money advanced by the London 
County Council. The money so raised was 
used by resps. in connection with the con- 
struction of flats for the working classes in 
pursuance of a scheme prepared by them 
under Housing, Town Planning, ete., .Act. 
1019 (c. 35). 8s. 1. In making payments of 
interest on the sums advanced resps. deducted 


394. 


394a. 


397. 


425. 


430. 
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income tax under Rules applicable to all 
Schedules, r. 21. The interest was paid out 
of the general fund in the hands of resps.. 


whether derived from a housing scheme or 
from elsewhere. Resps. had only one banking 
account, out of which all payments, including 
the interest, were made & into which all 
receipts, including the profits & gains derived 
from resps.’ electricity undertaking. or 
otherwise. were paid. No special fund in 
respect of any housing scheme was matin- 
tained. Resps. possessed profits or gains 
brought into charge to income tax sufticient 
for the payment of interest on the sums 
advanced, apart. from any revenue derived 
under any housing scheme: -Held : as none 
of resps.’ profits & gains other than the 
receipts of the housing scheme contributed 


|; 4387. Add. Annotation: 


to the payment of the interest, & as resps. , 


had an indemnity avainst Joss on the scheme, 
resps. were liable to account for the amount 
of the deductions. —DicKsONn v7. HAMPSTFAD 
Borouain Councit (1927), 91 J. PP. 116; 
BT. LR. 595; 25 1. G. RR. 402. 


Add. Annotation :—Refd. Sterling Trust. v. 
I. R. Comrs., I. R. Comrs. ¢. Sterling Trust 
1AM" \ 12 Tarn Cas. eee 


-|- The profits of the Metropolitan 
Water Board were assessable under 1918 Act, 
Schedule A.. No. IIT., r. 3. by reference to 
the profits of the vear preceding the year of 
assessment. The accounts of the Board tor 
the year ending Mar. 31, 1922, showed a loss, 

no for the year 


assessment was made 
ending Apr. 5, 1928. The accounts for the 
year ending Mar. 381, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million interest on water stock, 
& debentures, deducting A retaining the 
income tax thereon. On an intormation 
claiming that the Board was liable to account 
for the amount of the tax so deducted, the 
Board contended that the interest paid for 
the year 1922-23 was payable out of profits 
brought into charge for 1922 28° within 
Rules appheable to all Schedules, r. 19, A 
was in fact. paid out of the profits for 19220 238, 
& that. although the income tan for 1922 23 
was to be ineasured by the profits of the pre- 
ceding year, the profits for 1922 28 had been 
brought into charge, & rule 21 did not apply : 
- Held: as the Board had been assessed at 
zero under Schedule A’ for 1922 23, the 
interest had not been paid out of profits 
brought into charge, & the Crown was 
entitled to sueceed.- A.-G. vr. METROPOLITAN 
WATER BOARD (1927), 48 T. LL. RR. 656. 


Add. Annotations :—Consd. Sterling Trust 
ew. I. R. €omrs., I. R. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Apld. Dickson 
uv. Liampstead B.C. (1927), O1 J. P. 146. 


Add. Annotations :—Consd. I. R. Comrs. e. 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. Refd. Baker vr. Archer- 
Shee, [1927] A. (. 814. 


Add. Annotations :—Refd. I. R. Comrs. 1. 
Blackwell (1925), 134 L. T. $72: Baker v. 
Archer-Shee, [1927] A. (. $44; 1. R. Comrs. 
1. Pakenham, J. R.Comrs. rv. Longford (1927), 
96 L. J. K. B. 882. 


430a. - — Foreign agreement for repayment by 


foreign company of loan with interest- Nota , 


| 
: 
| 


431. 


433. 


441. 


442. 


444a. 


445. 


446a. ———- —— 


security.| —MANTON’S (LORD) TRUSTEES v. 
STEELE, STEELE v. MANTON’S (LORD) TRUs- 
TEES (1926), 162 1. T. Jo. 452. 


aldd. Annotation: -—Refd. Ormond Inveot- 
ment Co. v. Betts, [1927] 2 K. B. 326. 


Add. Annotations :-—.18 to (1) Refd. Archer- 
Shee v. Baker (1926), 05 Il. J. K. B. 9293 
Whitney vr. I. R. Comrs., [1926] A. C. 37; 
I. R. Comers. ¢. Pakenham, F. 1K. Comes. r. 
Longford (1927), 98 1. J. IW. B. S82. 
Generally, Mentd. Gregg v. Richards, [1926] 
Ch. 521. 

As to (1) Refd. Ormond 
Investment Co. vo. Betts, [1927] 2 K. B. 3826. 


Add. Annotate. 

POR. Comrs. (0), WO dn. IN. 25. 600 | 
1. R. Conus. v. Pakenham, 1. R. Comrs. v. 
Longford (1927), 96 1. J. K. B. S82. 


For the existing paragraph substitute the 
following paragraph 

Testator, a citizen of 
the United States left) the residue of his 
property i trust for his daughter during 
her life. The trustees, who had full power 
over the investment of the trust fund, 
were a eco. constituted under the law of 
UTE HL OT AWNew POR Maw TUBE TAL LEIU TU AIT 
The trust fund consisted of foreign govt. 
securities, forenzn stocks A shares, & other 
foreizgn property. The trustecs paid over 
such of the sums they received as they 
considered to be ianeome, after deducting 
expenses, to the order of the daughter ata 
bank in New York. No part of the income 
was remitted tothe lnited Kingdom.  Resp., 
the husband of testator’s daughter & resident 
Inthe Umited Kingdom, was assessed under 
Schedule D., Case IV... an the full amount 
of the income of the trust:  /eld: (1) the 
datyhter was specifically entitled under the 
Willan equity durmg her life to the interest 
A dividends of the securities, stocks, & shares 
comprised in the trust fund, & her husband 
Was assessable under Case PV.,r. 1, & Case V., 
r. 1, to ineome tan in respect thereot, except 
such, if any, as were shown to be “ foreign 
possessions other than stochs, shares & 
rents,’ whether sueh mterest & dividends 
were remitted to the United Kingdom ot 
not; (2) the matter showd be remitted 
to the coms. to state which of the items ol 
the trust fund were (a) ‘t securities ’? within 
Case IV... 1, (6) SS stocks, shares or rents ”’ 
Within Case Vi, nr. 1, & (¢) ‘S possessions out 
of the Umted Kangdom other than stocks, 


bhares or rents’? within Case V., rm 2. 
BAKER ¢. ARCHER-Srieb, [1927] A.C. 8tt: 
06 I. J. K. 2B. 80833 137 1. TT. 7625 48 


VT. dr. . 7583 71 Sol Jo. 727, Tb. du. 
S.C. sub nom. SHEL t. BAKER, [1927] 1 K.B. 
LOU a ke 

Includes interest pald under 
foreign agreement for repayment by foreign 


company of loan with interest.) MANTON’s 
(LorD) TrREsTERS vt. STEELE, STEELE 0. 
MANTON'’S (LORD) TRUSTEKS (1026), 162 


J. T. Jo. 4052. 

Add. Annotations :- Refd. Vodd v. Egyptian 
Delta Land & Investment Co. (1927), 96 
L. J. K. B. 554. Mentd. Baelz v. Public 
Trustee, [1926] Ch. 863. 

Advance on account of 
salary paid into banking account in United 


Cases 446a—472c. 


450. 


Kingdom.|]— FLEMINU v. 
l3la, ante. 

Add. Citations :--95 L. J. K. B. 384; 10 
Tax Cas. 263, HT. LL. 

Add. Annotation :—Apld. Grainger v. Max- 
well, [1926] 1 K. B. 430. 


WILKINSON, No. 


450a. ——— Income received during less period than 


three years.|- ‘Che words ‘‘as directed in 
Case 1.”? in Rules applicable to Case V., r. 1, 
refer to the rules applicable to Cases I. & I11., 
as well as to the rule applicable to Case I., 
& provide a basis of computation when the 
income has been received during a Jess period 
than the three preceding years.- -ORMOND 
INVESTMENT (Co, v. BeTrs, [1927] 2 K. B. 


326; 961. J. K. B. 63843 187 L. TT. 142, 
CLA. 
453. Add. Annotations :—Folld. Lyons v. Cowcher 


457a. 


462. 


471. 


(1026), 10 Tax Cas. 438. Apprvd. Martin v. 
Lowry, Martin v. I. 1k. Comrs. (1926), 43 
fae L. ht. 116, 








—— Director’s commission on 
underwriting shares.]—Applt., a co. director, 
received commission from a syndicate for 
underwriting shares in a new co., & he was 
assessed to income tax under Schedule D. for 
the year 1019 20 in respect of the com- 
mission. Jie was not concerned in any other 
underwriting transaction in 1919, 1920 & 
1021: Held: the commission was an annual 
profit or gain within Schedule JI)., Case VI., 
& applt. had been properly assessed to income 
tax in respect of such commission.— LYoNns 
vy. COWCHER (1926), 10 Tax Cas. 488. 

Add. Annotations :~- Refd. Brighton College v. 
Marriott, [1926] A. ©. 192; Huxham v. John- 
son (1926), 136 1. T. 410; Martin v. Lowry, 
Martin v. I. R. Comrs., [1926] 1 K. B. 550. 


Add. Citation -~ 10 Tax Cas. 73. 


aldd. Annotation :- Refd. I. R. Comrs. 


4728. ——— 


472b. 


472c. 
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ore Agricultural Soc. (1927), 44 T. L. R 


Relief of members of medical 
association & dependants in necessitous cir- 
cumstances.|——- Two societies whose funds 
were applied entirely to making grants for 
the relief of subscribing members or their 
dependants in necessitous circumstances :— 
Held: charities, & entitled to exemption from 
income tax.—INLAND REVENUE COMRS. v. 
SOcIETY FOR RELIEF OF Wipows & ORPHANS 
OF MEDICAL MEN, INLAND REVENUE COMRS. 
v. MEDICAL CHARITABLE SOCIETY FOR WEST 
RIDING OF YORKSHIRE (1926), 136 L. T. 60; 
ae * L. R. 612; 70 Sol. Jo. 837; 11 Tax 
yas. 1. 











Temperance reform.]—A society 
whose main object was ‘‘ united action to 
secure legislative & other temperance re- 
form’’:—Held: not a body of persons 
established for charitable purposes only, & 
its income, inasmuch as it was not applied 
to charitable purposes only, was not entitled 
to exemption from income tax.---INLAND 
REVENUE ComrRs. v. TEMPERANCE COUNCIL 
OF CHRISTIAN CHURCHES OF ENGLAND & 
WALES (1926), 136 L. T. 27; 42 T. L. R. 618; 
10 Tax Cas. 748. 


Seaside boarding-house with re- 
duced charges.|—-By a declaration of trust 
‘a home or place of residence ’’ was founded 
& endowed, ‘‘ where persons requiring tem- 
porary rest & change of air for the benefit of 
their health may obtain same.’’ About half 
the income of the home came from payments 
by visitors, who included convalescents, 
persons needing rest & change, & holiday 
applicants :—Held : since on the construction 
of the trust deed there was throughout an 
overriding charity which fulfilled the 
character of a charitable convalescent home, 








PART V. SECT. 9. 

470 i. Kremption of charities— Charit- 

able purposes.j-- By the law of Seotland 
a trust for “ charitable or benevolent ”’ 
purposes is a trust for “ charitable ” 
purposes alone, & isa trust for“ charit- 
able purposes only ” within 1918 Act. - 
JACKSON'S TRUSTEES tv. INLAND 
REVENUR, [1926] 8S. GC. 579; 10 Tax 
Cas. 460.— SCOT. 
, £70 ii. -  — —-- Stimulating interest 
im music.})--INLAND REVENUE COoMRs. 
. GQLasaow Masical KRNITIVAL 
AsSBOCN., [1926] S. CL 920: 11 Tax 
Cas. 154. - SCOT, 

470 iii. - — - Supplying nurses.) 

An ussocn., was formed for the pur- 
poe of improving & extending nursing 

acilities in a county, The mombers 
were divided into three classes aceord- 
ing to income, tho lurgest class con- 
sisting of perons in) comparatively 
poor circumstances. An annual 
nemberslip fee was charged, varying, 
vecording to the class, from @s. 6d. 
to 108. 6d. ger annwn. The fees 
charged for the services of a nurse, or 
for wdininsion to the assoen.’s hospital, 
varied from sums which, in the case 
of the poorest Glass, were considerably 
below the cost of the services rendered, 
to sums which, in tho case of the 
wealthicat class, were reasonably 
equivalent to such cost. Nursing 
fucilitics, when not required — for 
Nem bers, Were granted to non-members 
at increased rates. Funds were held 
by the agsoen. which had been raised 
by public subscription, & the hospital 
had been acquired with funds afmilarly 
raised. In respect. of special charit- 
uble donations, necesaitous cases from 


eertain parishes received the services 
of @ nurse gratuitously :-——Held: the 
assocn. was established for * charitable 
purposes ontly.”—INLAND REVENUE 
COMRS. 1 PEEBLEASHIRE NURSING 
AsSsOCN., [1927] S.C. 2153 11 Tax Cas. 
3$35.—-SCOT. 

470 iv. ~—— Promotion of tem- 
perance.j-—Testator expressed his desire 
that the leading of a sober life might 
be made moro easy for the Inhabitants 
of F., & with that object conveyed half 
of the residue of his estate to trustees 
for the purpose of providing F. with a 
temperance public-house, His trus- 
toes spent part of the funds in estab- 
Hshing a temperance hotel, containing 
a middle-class cafe & a cheap working- 
class cafe, free reading & recreation- 
rooms, & bedrooms, & a lecture-hall, 
which could be hired at modcrate 
figures. Their policy was to make the 
hotel pay ita way without earning 
profits, & the balance of the trust funds 
was invested & the interest was used 
to make good an annual deficit on the 
working of the hotel :—Jleld: the 
interest. formed part of the income of a 
trust ostablished for “ charitable pur- 
porcs only,” & was ** applied to charit- 
able purposes only.’? —- INLAND 
REVENUE MRA. t. FALKIRK TEM- 
PKRANCE CAFE TRUST, {1927] S.C. 
261; 11 Tax Cas. 353.—SCOT. 

470 v. Jinproremcnt of 
spiritual, intelicctual, social & physical 
condition of young men.)—YouNG 
MEN’S CHRISTIAN A&SQSOCN. OF MET- 
BROURNE tv. FEDERAL COMR. OF TAXA- 
TION (1926), 37 C. .. R. 351; [3926] 


nia et e e e iT 











473i. ———- ‘* Applied to charitable 


586 


purposes only’? —Promotion of temper- 
ance.J}—INLAND REVENTK COMKS. UU. 
FALKIRK TEMPERANCE CaFE TRUST, 
No. 470 iv, ante. -SCOT. 

473 ii. Stimulating interest 
in music.}—INLAND REVENUE CoMRS. 
r, GLAsSGow MusicaL FESTIVAL 
Assoon., [1926] S. C. 920; 11 Tax Cas. 
154.— SCOT. 


aa. Icremption of person not ordinarily 
resident in United Kingdom—Holder of 
securities issued free of tur.)—Appet., 
the holder of certain securities to which 
1918 Act, s. 46 (1), applied, claimed 
exemption from income tax on the 
ground that she was not ordinarily 
rusident in the United Kingdom. 
Appct. had been in the habit of going 
abroad for the greater part of the year, 
spend only the suminer in the 

nited Kingdom where she had a house 
in Glasgow. In 1916 she gave up her 
house sold her furniture, & there- 
after she lived in hotels. Some of her 

rsonal belongings were stored in 

ondon where she also kept a bank 
account, & she had an address at a 
bank in Glasgow to which letters could 
be sent. During the two financial 
yoars to which the claim for exemption 
related sho spont about cight & a half 
months in each year in hotels abroad, 
& the remaining three & a half months 
in an hotel in London :—-Jield: the 
whole circumstances must be con- 
sidered, & the Special Comrs. were 
entitled to find that appct. was 
ordinarily resident in the United 
Kingdom during the years in question 
& to refuse the claim for maerTT Pa 
REID v. INLAND REVENUE, [1926] S. C. 
589.—SCOT. 








the trustees were entitled to exemption from 
income tax on the ground that the trust was 
established for charitable purposes only.— 
INLAND REVENUE Comrs. v. ROBERTS MARINE 
MANSIONS TRUSTEES (1926), 43 T. L. Rt. 270; 
11 Tax Cas. 425, C. A. 


Agricultural society.|—An agri- 
cultural society, founded mainly for the 
purpose of holding an annual agricultural 
show, had also among their objects the 
Improvement of live stock & poultry & of 
machinery & appliances used in agriculture, 
& agricultural education & scientific research, 
& they claimed exemption from income tax 
upon the dividends from ther investments. 
on the ground that they were a socicty 
established for charitable purposes only :— 
Held: there was evidence on which the 
Special Comrs. could find that the society 
was established for charitable purposes 
only.—INLAND REVENVE Comnrs, 7. YORK- 
SHIRE AGRICULTURAL Soclery (1027), 44 
T. L. TR. 59, C. A. 


472e. —-—- —-—— General Medical Council. |-~-//eld: 
not a body established for charitable purposes 
only, & not entitled to exemption from 
income tax on the income from its funds.- 
GENERAL MeEpicaAlL CouNnciuL. ov. INLAND 
REVENUE COMRs., ENGLISH BRANCH COUNCIL 
OF GENERAL MEDICAL CoUNCIL v. INLAND 
REVENUE Comers, (1927), 44 T. La. R. 147. 


472d. 
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473. Add. Annotation :—Refd. Brighton College v. 
Marriott, [1926] A. C. 192. 

476a. ——— Temperance reform.]—INLAND 
REVENUE Comrs. v. ‘TEMPERANCE COUNCIL 
OF CHRISTIAN CHURCHES OF ENGLAND & 
WALgs, No. 472b, anle. 

483. Add. Annotation :—Apld. Marie Celeste Sama- 
ritan Soc. of London Hospital v. I. . Comrs. 
(1026), 48 T. L. R. 28. 

483a. -|\—Testator devised his resi- 
duary estate on trust for applts., who were a 

society established for charitable purposes 

only & were entitled to exemption from 
income tax on their income from investments. 

Pending completion of the administration the 

exors. paid to the trustees for applt. society 

certain sums on account of Income. Applts. 
claimed repayment of income tax, but the 

Inland Revenue Comrs. refused repayment 

so far as related to income received by the 

exors. before the date when the residue was 
ascertained :- Held: as the income when it 
was received was the income only of the 
exors. & the money paid to the charity was 
only a sum equal to the income payable to 
the charity as a matter of equitable book- 
keeping in due course of administration, 
applts. were not entitled to the repay- 
ment claimed. MARIE CieLesti SAMARITAN 

Soctiery OF LONDON Hospiran cv. PNLAND 

RisvENUE CoMRs. (1026), 13 ToT. R. 283 11 

Tax Cas, 226. 














Part Vl.-—Scnedule E. 


Add. Citations :-—revad., [1927] A.C. 1173 96 
L. J. K.B. 5233 1386 LM. 7703 81 J.P. 75; 
43 T. L. R. 2793 71 Sol. Jo. 191; 25 LL. G. R. 
1233; 11 Tax Cas. 416, HL. L. 

Add. Annotations: -Consd. Watson v. Rowles 
(1926), 95 L. J. K. B. 959. Refd. Ingle v. 
Farrand, [1927] A. C. 417; Lysaght v. [. R. 
Comrs., [1927] 2 K. B. 55; Rees Roturbo 
Development Syndicate v. I. R. Comrs., Rees 
Roturbo Development. Syndicate v. Ducker 
(1927), 96 L. J. K. B. 044; Seymour v. Reed, 
[1927] A. C. 551. 

Add. Annotution :— Refd. Seymour v. Reed, 
[4927] A. C. 554. 

Add. Annotation :— Apld. Seymour v. Reed, 
[1927] A.C. 554, 

Add. Annotation :—Distd. Reed v. Seymour 
(1926), 95 L. J. K. BK. 796. 

Add. Annotation :—Consd. Reed v. Seymour 
(1926), 95 L. J. K. B. 796. 

Add. Annotations :—Consd. Seymour v. Reed, 
[1927] A. C.554. Refd. Hartland v. Diggines, 
[1926] A. C. 289. 

Add. Annotation : —Distd. Jones v. Wright 
(1927), 44 T. L. R. 128. 

Add. Citations :--affd. (1926), 95 L. J. K. B. 
959; 135 L. T. 614; 42 7. L. BR. 691; 70 
Sol. Jo. 796; 11 Tax Cas. 171, (. A. 

Add. Citation :—10 Tax Cas. 609. 

For “‘ (1026), 161 L. T. Jo. 235’ read “ No. 
510, post.’’ 

Add Citations :-—{1927] 1 K. HB. 90; 95 
Iu. J.K. B. 796, 185 L. T. 259; 42 T. L. R. 
514; 70 Sol. Jo. 707, C. A.; reved. sub nom. 


484. 


486. 


490 


492. 
493. 
494. 
495. 


499. 


500 
501 Ld 


502. 


SEYMOUR tw. ReEep, [1927] A. CL oot: 96 
lL. J. OK. BB. 88903 187 LT ote; WR R. 
O81; 71 Sol. Jo. 188, TH. L. 


502a. - Accrued benefit Professional foot- 
baller.J— Resp. was employed to play foot- 
ball for a chub in return for payment, &, on 
hin being transferred in accordance with the 
rules of the Football Assoen. fo another 
club, he was given by the first-named club 
a sum as acerued benelit: Jed: the 
payment was neither a gift nor compensation 
for Joss of employment, but) was really 
remuneration for serviees, A was assessable 
to income tax. Davis eo. HARRISON (1927), 
96 lL. J. K. 1. S185 187 LM. 82hs3 13 
kT. L. R. 623, 

504. Add. Annotations: Distd. Dauncey v. Llow- 

lett (1926), 155 14 T. 279. Consd. Davies v. 

Harrison (1927), 96 lL. J. K. 13. 848. Refd, 

Borthwick v. Nolder (1927), Lt Tax Cas. 261. 


504a. -——- Additional] remuneration of company 
director.|— DAUNCEY v. How Lrrr, No. 510, 
post. 


505. Add. Annotation : Refd. Machon tc. Me- 


Loughlin (1926), 11 Pax Cap. 83. 


506. Add. Citutions:- 95 L. J. K. B. 392; 10 
Tax Cas. 247. 
507. Add. Annotation: Refd. Machon ev. Me- 


Loughlin (1926), LL Tax Cas. 83. 
507a. S. PP. MACHON vv. MCLOUGHLIN (1926), 11 
Tax. Cas. 83, C. A. 
510. For tho cxisting paragraph substitute the 
following paragraph :— 
- Additional] remuneration of com- 


Cases 510—557. 


pany director.|—Kesp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessment 
the co. in general meeting resolved that the 
directors be paid by way of additional re- 
muneration for their services such a sum as 
after the provision of income tax would 
entitle them to receive the further sum of 
£25,000 free of tax :—Hleld: resp.’s share of 
such additional remuneration was not a per- 
quisite, but was assessable by additional 
assessments under Income Tax Act, 1918 


Part Vil—General 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


(c. 40), Schedule E., rr. 1 & 5.--DAUNCEY v. 
Howuetr (1926), 1385 L. T. 279; 10 Tax 
Cas. 454. 


514. Add. Annotation :—Refd. Hartland v. Dig- 
gines, [1926] A. C. 289. 
519. Add. Citation :--10 Tax Cas. 118. 


526a. - - ~—-——- -——.]—MACHON v. McLoven.in, 
No. 007a, ante. 


530. Add. Annotations :—  Refd. Machon v. Mc- 
Jioughlin (1926), 11 Tax Cas. 83; Reed v. 
Seymour, [1926] 1 K. B. 588. 


Allowances, Exemptions and 


Abatements. 


540a. Child receiving instruction at ‘‘ educa- 
tional establishment.’’| <A _ teacher’s house, 


Where he gives to individual pupils private 


lessons & directions for home study & 
practice, is not an “ educational establish- 
ment’? where aipupil receives full-time 


Instruction, so as to entitle the father to a 
deduction from income tax under 1920 Act, 
4H. 21 (1). PPeasnip 7. TIASEMER (1927), 44 
TN. L. Re 11. 

545a. - —- Whether vested or contingent interest.]| 
--Resp., who came of age in July, 1922, 
claimed relief under Income Tax Act, 1918 
(c. 40), 6. 25, in respect of the accumulated 
income of a fund given to his parents by a 
relation in 1902 with a letter, which, after 
referring to a gift for the benefit of resp.’s 
brother, continued: ‘'] also hand you a 
stock receipt representing the investment of 
£500 in Consols which, with the accruing 
dividends thereon, will fall due to your 
voungest boy (resp.) as he attains the age of 
twenty-one years. You will observe that 
you & W. are practically trustees for carrying 
this out’: -Held: resp. took a vested & 
not a contingent interest in the gift, & was 
not. entitled to the relief conferred by the 
sect. in respect of the income of the fund 
Which had been accumulated for his benefit.—- 
Ropers v. TTANKS (10926), 134 L. T. 754 5 10 
Tax Cas. 351. 

545b. - ~- - The words “for the benetit of ” 
in INTS Act. s. 25, include a case where the 
accumulations of income are added to the 
capital of a trust fund in which the bene- 
ficiary has only a life interest, & where the 
accumulations never pass to the beneficiary.— 
Dane v. MircaLre (1927), 44 TU. lL. R. 21; 
7T1 Sol. Jo. O81, Co A, 


ae ee — eee —— oe 


PART VII. SECT. 1. 


636 ii. — -— Whether gross oor net 
trcome under will.) Weld: appit.'s 
fucome under her father's will, for the 
purposes of a claim to repayment of 
Income tax in respect) of personal 
allowance, ete., Was one-half only of 
the net income of the estate after the 
deduction of all prior charges, ineluding 
the expenses of management of the 
trust. — MURRAY vr. INLAND REVENUE 
Comrs. (1926), 18 Tan Cas. 133.—- 
SCOT. 


545i. Relief in 


uy sene spec 
tingency.)---Cla 
fax refused, 


nea 


benciit 


SCOT. 


accumulated under trust - - For 
of person “ contingently on his attain- 
a age "—Dorwbdle con- 


where 
upon which the fund was held for the 
of claimants w as not that 
prescribed by 1918 Act, 8. 25, but Was 
a double contingency, namely, sur- 
vivance of their mother & attainment 
of a specified age. 
Comka, v. Bong, [1927] 8S. 





545c. -- -. — The words “ specified age’ in 1915 
Act, s. 25, mean an age expressed by a 
definite number of years, & not an age 
which can be ascertained only by reference 
to some other occurrence as, for instance, the 
death of testatrix, who has directed that an 
accumulated fund shall be paid to a bene- 
ficiary twenty years after her death.— 
Wire v. WiircurrR (1927), 44 T. L. R. 118. 


546. Add. Annotation :- -Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 37. 


Policy on joint lives of two persons— 
Payment of premium shared equally.|—A 
person who has entered into an insurance on 
the joint lives of himself & another person at 
a single premium which is shared equally 
between them, has not ‘‘ made an insurance 
on his life’’ within Income Tax Act, 1918 
(c. 40), s. 32 (1), & is not entitled under that 
sect. to a deduction of the amount of the 
annual premium from his taxable profits.- - 
WILSON v. SIMPSON, [1926] 2 K. oe 500; 95 
L. J. K. B. 8853 135 L. T. 766 ; 2 T. 1. R. 
690; 10 Tax Cas. 753. 

Add. Annotation :--—As to (1) Consd. Gold 
Fields American Development Co. v. Con- 
solidated Gold Fields of South Africa, [1926] 
Ch. 338. 


Add. Annotation :-—Consd. Gold Fields Ameri- 
can Development Co. v. Consolidated Gold 
Fields of South Africa, [1926] Ch. 338. 

555. Add. Annotation :- Consd. Gold Fields Ameri- 
can Development Co. 1. Consolidated Gold 
Fields of South Africa, [1926] Ch. 3838. 
Add. Citations :— [1926] Ch. 338 ; 95 L. J. Ch. 
329; 135 L. T. 14. 


549a. 





552. 


5953. 


556. 


| 557. Add. Citation :—10 Tax Cas. 59. 


respect of ucome sm. Right to discount—Taration Act, 
benji | R. S. B. C., 1911 (c. 222), 8. 10.) 
- -GRANBY CONSOLIDATED MINING, 
SMELTING & POWER Co., LTD. t. A.-G. 
FOR BRITISH COLUMBIA, [1923] A. C. 
ae ; 92L.3.P.C. 745 128 1.. T. 677. 


— 
. 


fur repayment of 
the contingency 


sd. Mining company— Reconstruction 
— Hight of sharcholders to deduction in 
respect of calls paid—Income Tax 
A 88 Act, 1915-1918, ss. 18 (1). 
53.}-~—JAQUES tv. FEDERAL COMR. O1 
TAXATION rae 34 Cc. L. R. 328; 31 
Argus s 


ND REVENUE 
Cc. 698.— 





° a 


588 


Vol. XXVIII.—-Income Tax. Cases 567—6382b. 


Part VIII.—Miscellaneous Provisions Applicable to the 
Duties Generally. 


567. For the word ‘‘two”’ in the existing para- 
graph read the word “ three.”’ 
Add. Citations :—[1927}] 1 K. B. 780: 135 
L. T. 744; 42 T. L. R. 704, C. AL; affd. sub 
nom. TARN v. SCANLAN, NEILSEN, ANDERSEN 
& Co. v. COLLINS. MULLER (WILLIAM IL.) & 
Co. (LONDON), Lrp. v. LretTHemM, MULLER 
(WILLIAM I.) & Co. (LONDON), Lrp. v. IN- 
LAND REVENUE Comps. (1927). 41 T. 1. RR. 
53: 71 Sol. Jo. 1002, H. 1. 


575. Add. Annotation: -Refd. I. R. Comrs. 2. 
Pakenham, I. R. Comers. v. Longford (1927), 
06 TL. J. KK. B. S82. 


577. Add. Annotation :— Refd. Whitney v. T. Qh. 
Comrs., [1926] A. C. 37. 


Add. Annotation :—As to (8) Refd. 1. & N. K. 
Ry. «. HKasington Union Assmt. Com. «& 
HKasington-with-Thorpe Parish Counc] (1925), 
95 TI. I. WK. BR. 255 


awed. 


580. 


Part IX.—Procedure after Assessment. 


588. Add. Annotation: As to (2) Refd. Ingle ev. 
Farrand, [1927] A. C. 117. 
591a. Whether assessment made in time.]| 
FORD tv. QUIRKE, PICKFORD 
REVENUE Comrs., No. 1144, ante. 
Add. Citation: 12 Tax Cas. 147. 
Add. Annotation :—Refd. Owl Mill Co. (1920), 
Ltd. v. Croft, Kliott «. Duchess Mill (1926), 
95 L. J. K. B. 635. 
Add. Annotation :—Apld Pickford v. Quirke, 
Pickford v. 1. R. Comers. (1927), 13 T. L. R. 


659. 


PicKk- 
INLAND 


596. 
618. 


622. 


629a. 





Discretion of court.]|— Under 1918 Act, 
8s. 149, it is within the discretion of the High 
Ct. to remit a case to the Comrs. for re-hearing 
& decision without requiring that it be 
amended & returned for the decision of the 
ct. itself.— EDWARDS tv. ‘ OLD BUSHMILLS ”’ 
DISTILLERY Co., Lrp. (IN LIQUIDATION) (1926), 
10 Tax Cas. 285, Hi. I. 

Be a meat Aylmer v. Mahaffy (1925), 10 Tax Cas. 











one - —_ 


PART VI. SECT. 1, SUB-SECT. 1. | 

k i. J—In Oct. 1923, a trustee 
was assessed in respect of the Income 
of en estate, which he was directed to 
receive & accumulate until 1933, & | 
then to distribute among persons not 
ascertainable until the date fixed for 
distribution :—J/eld : the assessinent 
being made in 1923 for taxes payable 
in 1924, the validity of the assessment 
should be determined by reference to 
the Act in force at the date of the 
assessinent.—~Fte Mc LEovp & WINDSOR 
Corrpn., [1925] 3 D. L. R. 89; 57 
O. L. RR. 15.- CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 


§70 i. Liability of married woman to 
be charged —Marricd woman living en 
Unuded Kingdom separate from husband 


upon the 
income :—JZ/eld : 








be 


6711. Liability 





htanees in which: 


trustees were assessed to Income tax 
wife’s share 
the 
Hable to be charged to income tax upon 
the wife, & was not 
the husband's profits 
| INLAND REVENUE, [1227] S. O. 714. 
| Sco 


of husband to be 
cChargod — Whether 
“Tring with her husband.” | 


not “living with her husband ’? 80 a@ 
to make her profits assessable & charge- 
ablein the busband’s name. 
v. Crorrs, [1926] 1. 2.477. IR. 


PART VII. SECT. 1, SUB-SECT. 4. 
sf. Agreement to 
system —Undertaking by operating com- 
puny to pay ouning company’s income tax 


630. .fdd. Cilalhion s VW Van Cas. 16. 


632a. Transmission of case after ‘* receiving *’ 
same.!- After stating a ease the comirs. sent 
It to the office of the person requiring it. the 
surveyor of taxes, at the office occupied by 
the latter at the time the appeal wis before 
them, the address of which was on all the 
official documents mm the appeal The sur- 
veyor had left the office in the interval & 
gone fo another one:  dfeld: the case had 
been “recenved ? by the surveyor wathin 
DIS Act, ss. TIM (1) (dd). GRAINGER o¢, 
SINGER, [1927] 2 WK. 1B. 505: 968 1. I. KB. 
917; 1387 LT. 692 5 18 PL LR. ood. 


632b. Exchanging points of argument.| (1) It 
is not necessary to exchange points of argu- 
ment, but either party may, not later than 
ten days before the argument, give to the 
other party notice in writing of any point 
intended to be made which would be likely 
to take the other party by surprise, in default 


_-_ ~ - _~— —— — 








heard. FRpERAL COME. OF 'TAXATION 
v AUSTRALIAN TiSSELATED TILE Co. 
PROPRIETARY, Trp. (i920), 36. T. a. 
119; $1 Arpus L. Re. 2te&. AUS. 

sl. ** Determination.’ | — 
determanation ’’ 


of Canadian 
income Was 


to be deemed to 


PyeoRreY op The word 


In Jneome Say 
Assessment Act, 1922, 8 21 (1), iinplies 
w@ communication of the dcetermina- 
tion to the taxapayer.— FRPLRAL COMER. 
OY TAXATION ». AUSTRALIAN TESHE- 
LAID TIL Co. PROPRIETARY, Trp. 
(1925), 36 Co fa. Uk. LI9s 381 Argus 
L. Re 28 AUS. 


PART IX. SECT. 2, SUB-SECT. 3. -B. 


617i. When case may be stated 
Rehearting by Board of — Referecs 
condition precedent} CARLAND 
& Sons, LID. ro INLAND 
REVENUE COMRS., et S.C. 870; 


woman 
Carcum- 
wu Wife was 


married 


Lleld: 


DONOVAN 


operate telegraph 


—Income from property out of United 
Kingdoum.\—The wife of &@ professur at 
Cairo University received annually 
® phare of incoine from Canadian 
property, which was held by a body of 
scottish trustees. Until 1922 she 
Hved with her husband in Cairo, & 
accompanied him to England on 
forlough for three mont every 
summer. During the furlough in 1922 
the state of her health necessitated her 
removal] {0 a nursing home, where she 
remained throughout the financial 
year 1923 24. The professor returned 
to Cairo at the end of bis leave in 1922, 
visiting this country again the follow- 
ing summer, For the year 1923-24 the 


on annual payments under agreement. j— 
Held: such undertaking could not be 
pleaded by the owning co. In answer 
to the Crown’s claim for income tax.-—— 
R. v. MONTREAL TELEGRAPH Co. & 
GREAT NORTH WESTERN TELEGRAPH 
Co. oF CANADA, [1925] Exch. C. Ft. 
79.—CAN. 


PART IX. SECT. 2, SUB-SECT. 2. 

600 i. The hearing—Whether taxc- 
payer entitled to be heard.}—Iin order to 
constitute a valid determination of the 
comr. under Income Tax Asscssinent 
Act, 1922, gs. 21 (1), it is not necessary 
that the taxpayer shall have been 


Rea 


\ 
| 

nol 
(DAVID) 


11 Tax Cas. 96. SCOT 


PART IX, SECT. 2, SUB-SECT. 3.—C. 


ci. —~- Tocompel alteration of assess- 
mendt.J-—The High Ct. will not, by 
mandamus or process of a like nature, 
compel the Federal Comr. of Taxation 
to exereisc the power given him = to 
make alteration in, or additions to, 
any asscssiuent, where he docs not 
think that such alterations or additions 
are necessary in order tou insure the 
completeness & accuracy of the assess- 
ment.—Hx p. CARPATHIA TIN MINING 
Co., =, (1924), 365 OC. L. Re. 552; 32 
Argus L. It. 22.—AUS. 


Cases 632b—662a. 


642a. Penalties-- Power’ to 


of which the ct. may adjourn the argument 
on such terms as may be just. 

(2) A case may be set down by either party 
subject, to the same conditions in all respects 
as cases have heretofore been set down by 
the party at whose instance they have been 
stated.— PRACTICE NOTE, [1926] W. N. 250. 


ENGLISH AND EmpPIRE Dicest SUPPLEMENT. 
632c. Setting down case.|—-PRACTICE Nore, No. 


632b, ante. 


633a. On appeal against assessment on person 


carrying on non-resident’s regular agency— 
Order for costs made against agent.|— 
WILcOcK v. Pinto & Co. {IN THE NAME OF 
KUMMER) (1925), 10 Tax Cas. 415, C. A. 


Part X.__Penal Provisions. 


compound.]— Under 
1918 Act, s. 222 (1), the comrs. may compound 
any penwuties, which in their opinion have 
been incurred, without any proceedings to 


enforce such penalties having been taken.— 
A.-G, v. JOHNSTONE (1926), 136 I. T. 31; 
10 Tax Cas 758, 


Part Xl—-The Super Tax. 


646a. Party chargeable dying insolvent—Super tax 


648. 


649. 


654. 


661. 


662. 


662a. 


ee ee rms ee en een Cee penne eaten ante atin Baan) 


due in respect of several years—To what 
years appropriation of payments made.]— er 
CAMPBELL, COMMERCIAL BANK OF SCOTLAND 
v. CAMPBELL (1923), 10 Tax Cas. 585. 

Add, Annotations: -Apprvd. Whitney v. I. R. 
Comrs., [1926] A. C. 87. Refd. I. R. Comrs. 
e Pakenham, F.R.Comrs. v. Longford (1927), 
96 1. J. 1K. 1. S82. 


tdd. Annotation: Refd. I. R. Comrs. v. 
Pakenham, 1. R. Comrp. 7. Lonaford (1927), 
96 tJ. WK. Be S82. 


Add. Annotations: As to (1) Refd. Whitney 
a 1. R. Conies., [1926] AL OL 37. Generally, 
Refd. I. R. Comrs. v. Pakenham, 1. R. Comrs. 
e Longford, tT. R. Comps. 1. Longford, Gas- 
come v. I. RR. Comrs., [1927] 1 K. B. 594. 
aldd. Cilations: (1926) 2 K. BB. 2463 95 
Jad. WN. BB. 6045 181 TT. 68903 71 Tan Cas. 
Ist. 
Add. Annotation: - Refd. JT. BR. 
Wright, (1027) 1 BK. B. 833. 
Add. Citations :- 1311.4. 751; 10 Tax Cas. 
bol. 

----— —jJ—A co. having a sum con- 
sisting of accumulated profits standing to the 
eredit of ifs reserve fund & being empowered 


Comrs. %v. 


LS SUR ed 





so to do by its arts. of assocn., passed resolu- 
tions that its capital should be increased by 
the creation of new shares, & that it was 
desirable to capitalise the sum & make it 
available for distribution among the share- 
holders as capital {ree from income tax, & 
further rcsolutions pursuant to which the 
sum was applied in payment up of the new 
shares, which were to be offered to the share- 
holders in proportion to their existing shares 
with an option to them either to accept the 
new shares so fully paid up, or to take their 
nonunal value in cash. A shareholder having 
accepted the whole of the new shares offered 
to him as fully paid, was assessed to super 
tax in respect thereof. The Special Comrs. 
having discharged the assessment :—J/cld : 
so far as the question raised was a matter of 
fact, ib was concluded against the revenue 
by the finding of the Comrs., & so far as it 
was a matter of law, it was concluded against 
the revenue by Bouch v. Sproule (1887), 12 
App. Cas. 385, Inland Revenne Comrs. v. 
Blott, Inland Rerenwe Comrs. v. Greenwood, 
No. 663, & Inland Revenue Conrs. v. Fisher's 
Nerecutors, No. 664, the co. being dominant 
for all purposes, & the shares not bearing the 
character of income.—INLAND REVENUR 
Comks. v. WRIGHT, [1927] 1 Ik. B. 3333 95 





PART X. 


jJi,-- Laynna anformation— Within 
that tome.) Criminal Code, s. 1142, 
ani to Prosecutions under Income 
War Tay Act, POET (eo. 28)— RR. ov. 
DONLN, (920, 1 Do Ro TD tds (heat 
1 W. W. RR. 8675) 43 Can. Crim. Cus. 
2713 34 Man. lL. R. 597.- CAN, 

J fi, -- — .j-—An informae 
tien under Income War Tas Act, 1447 
(c. 28), 8. &, for eb be make a return 
of income within thirty days after 
demand made therefor, must: be laid 
within six months from the dav or days 
as to which aceused is charged with 
being in default, Criminal Code, «. 1142, 
being applicable thereto. RR. ev. 
MELNHAN, T1935] 2D Lb. R. 411; 
[1920] 1 WoW. RR. 810s 43 Can. Crim. 
Cas. 325.— CAN. 

j iii. Ry “ person who has not 
made return "’--Ho Ao 18.)—Where on 
being chatged for failing to make a 
return after demand made therefor, 
accused satisiies the magistrate that 
he had made a return when it was first 
due, he in not a ‘ person who has not 


os ere 





made a return ” within Income Was 
Tax Act, 1917 (c. 28), 8. & & ts under 
no liability for failing to make another 
return upon the demand.— RR. ov. 
BaTi FR, (1925) 1 D. L. RR. 7263 (1925) 
ae W.. 275; 35 Man. L. Rh. 146.—- 


jive. --— <Appeal—‘ Criminal 
causc."*?} —Resp, having pleaded guilty 
on an information laid for a breach 
of Income War Tax Act, 1917 (c. 28), 
nu. 8, the magistrate decided that he 
could impose a lesser pena than that 
imposed by sect. 9 (1), & his decision 
Was affirmed on appeal :—Held: 
special leave to appeal to the Supreme 
Ct. could not be granted, the procecding 
being a ‘criminal cause” within 
Supreme Ct. Act, a. 36.- R. «. BELL, 
11925) 2D. L. R. 57; (1925) S. Cc. R. 
59; 43 Can. Crim. Cas. 286.—CAN. 


PART XI. SECT. 3, SUB-SECT. 2. B. 


pi, ——- —— For payment of death 
duties.J—Testator, who died in 1919 
ossessed of large heritable estates, 


Koon a convenient after my death ”’ 
his beritable estates to his widow in 
liferent & (o certain persons in fee. 
He provided that his trustees should 
have “all powers of aduiinistration 
competent to a fee-simple Rr rietor,’’ 
& authorised them to sell, lease, or 
fen any parts of the estate. The 
death duties amounted to £34,000, & 
the trustees arranged to pay them by 
sixteen half-vearly instalments. To 
meet these Inetalments it was neccssary 
to sell part of the lands, testator’s 
movable estate being insufficient to 
pay the duties. Pending realisation 
of suflicient heritage to meet the death 
duties, which was not completed till 
19235, the trustees retained the cstates 
in their own hands, & paid the free 
aunual income to the widow for her 
mainutenanoe. The widow having been 
assessed to super tax upon the basis of 
the assessments made on the whole 
heritage under Schedule A. :--Hed: 
rhe was assessable only on the income 
actually received by ber during the 
year.— Dr KOBECK v. INLAND REVENUE 


p 
directed, his trustees to convey ‘as | ComRs., [1927] 8. C. 235.—SOOT. 


590 


663. 


L. J. K. B. 982 ; 1385 L. T. 718; 11 Tax Cas. 
181, C. A.3; revag. S. C. sub nom. INLAND 
REVENUE ComrRs. v. COKE, SAME t. WRIGHT, 
[1926] 2 K. 3B. 246. 


Add. Annotations :—Apld. I. R. Comrs. vr. 
Fisher’s Exors., [1926] A. C. 395; I. WR. 
Comrs. v. Wright (1926), 05 L. J. Ik. B. O82. 
Refd. Whitmore v. I. RK. Comrs. (1925), 10 
Tax Cas. 645; Martin vr. Lowry, Martin v. 
I. R. Comrs., [1926] 1 IK. B. 550; Baker v. 
Archer-Shee, (1927] A. C. 844. 








664. Add. Citations :—[1926] A. C. 395; 95 
L. J. K. B. 487; 134 L. T. 681; 10 Tax 
Cas. 302, H. L. 

Add. Annotations :- -Folld. Whitmore v. I. R. 

Comrs. (1925), 10 Tax Cas. 645. Apld. I. R. 

Comrs. v. Wright (1926), 95 L. J. K. BK. 982. 
664a. —-— —~—.]|—A limited co. ap- 


665. 


666. 


PART XI., SECT. 3, SUB-SECT. 2.—C. 

sp. Income received by 
pac bbelail vent-—-~Deductions— Out- 
goings by trust. 


propriated for distribution among its ordinary 
shareholders as a capital bonus £200,000 
undivided profits which had been carried to 
the credit of its reserve account, the amount 
to be applied (1) in subscribing for one 
hundred & fifty £1,000 4 per cent. debentures 
of the co.. & (2) in paying up in full fifty 
thousand £1 unissued ordinary shares of the 
co. All the ordinary shares were held by one 
of the directors. ‘'Mhe debentures, all of 
which were issued to this shareholder, were 
redeemable at one month’s notice by the co. 
at any time, & at one month’s notice by the 
holder after May 25, 1920. On Apr. 16, 
1920, the whole of the £150,000 due on the 
debentures was paid by the co. to the holder, 
interest being waived by him, & the co. 
thereupon borrowed £72,500 from him at 
6 per cent. interest, a liability reduced to 
£33,117 by June 30, 1920 :—J/leld: the de- 
bentures constituted a capital receipt in the 
hands of the shareholder, he was not 
assessable to super tax for the year 1020-21 
in respect of the amount of the debentures.— 
WHITMORE v. INLAND REVENUE COMRS. 
(1925), 10 Tax Cas. 645. 


Add. Annotations :—Refd. I. KR. Comrs. v. 
Fisher's Exors., [1926] A. C. 395; J. lh. 
Comrs. 7. Wright (1926), 95 L. J. K. B. 982. 


For the existing paragraph substitute the 
following paragraph :— 

Distribution of profits—Assets of company 
written up—Loans to directors written off.|— 
A partnership business was converted into 
a limited co. in 1916, practically the whole 
of the shares therein being held by two resps., 
the original partners, who were brothers, & 
were also the governing directors. The 
accounts showed profits of £117,000 for the 
three years ending Dec. 1919, but no divi- 
dends were declared or paid. The co., having 
power to lend money, granted loans amount- 
ing to £283,000 to resps. at 5 per cent. interest, 
against which the capital assets were in- 
creased in value by £226,000 & profits drawn 
upon to the extent of £57,000. The actual 
cash lent was mainly provided by a bank 
overdraft. At a later date resps. duly passed 
resolutions purporting to cancel the debt of 
£283,000 by writing it off against the general 
reserve fund. Resps. having been assessed 


setllor under after paymen 


reg.j}--Held;: only the 


Vol. 


668. 


XXVIII.—Income Tax. Cases 662a—674a. 


to super tax upon £283,000 :—Held: (1) the 
loans were genuine loans, which gave rise to 
no liability to super tax, even if cancelled, 
except as to the £57,000 taken from profit & 
loss account; (2) the purported release of 
the debt was wholly invalid & ineffectual, & 
resps. retnained liable to the co. to repay the 
whole amount of the £283,000 but were not 
Niable for any super tax thereon.—THIALL v. 
INLAND REVENUE Comrs. (1926), 135 L. T. 
759; 11 Tax Cas. 24, C. A. 


Add. Citations :-—05 Ta. J. K. B. 465; 42 
it R. 239; 70 Sol. Jo. 366; 10 Tax Cas. 
aseded. 

Add. Annotation :-—Dbtd. T. R. Comrs. 1. 
Pakenham, I. R. Comrs. ». Longford, I. lh. 


Yomrs. v. Longford, Gascoigne v. 1. R. Comrs., 
{1927} 1 Ix. B. 54. 


671a. Loans to controlling shareholder of private 


672. 


company—No dividends declared.]— Applt. 
was the controlling shareholder of five 
private limited cos. From time to time he 
withdrew from the business of cach of the 
cos. sums which he used to finance the pur- 
chase in his own name of premises to be 
occupied by himself trading as a firm. ‘The 
sums so withdrawn were described in. the 
cos.” accounts as “ loans ’”’ to applt. trading 
as such firm. Iiach of the cos. had power to 
advance money on Joan, with or without 
security, but, while in some cases the loans 
shown in the accounts to have been made to 
applt. were subsequently approved formally 
in general meeting, no previous formal 
authorisation was given for any of the loans. 
The loans were not. secured by any document, 
& no provision was made as to repayment or 
interest’ thereon. None of the cos. ever 
declared a dividend for any of the years 
material to the case. The Special Comrs. 
decided that the loans in question had not 
been made in the course of the businesses 
carried on by the cos., & that they were not 
genuine loans but constituted income of appt. 
for the purposes of super tax: J/eld: there 
was ample evidence before the Comrs. to 
support their conclusion of fact. JACOBS vo. 
INLAND Revenue Comes. (1925), 100 Tax 
Cas. 1. 


Add. Citation: 34 Ta. TT. 408. 


672a. Arrears of interest received by purchaser of 


673. 


bonds.| Where a taxpayer purchases bearer 
bonds, on which the imterest for several years 
is in arrear, & his purchase confers upon him 
the right to the arrears, & several years’ 
arrears are subsequently paid to him. in one 
sum, the whole of that) sum forms for the 
purpose of super tax, under 1918 Act, 
s. 5 (3) (ec), part of bis income for the year in 
which payment was recerved. Leta 1. 
INLAND REVENUE Comrs. (1927), 96 Th. J. 
K. 1. 85535 137 TT. 308% 5°48 kT. a. R. 58s, 


Add. Citation :—135 lL. T. 272. 


674a. Annual value of family mansion occupled 


free income pa over to the settlor 

of the outgoings b 
trustees, with the appropriate addition 
for income tax, was his income for 
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under will.J— eld: the vecupant of a family 
mansion, under the terms of a will by which 
trustees were given general powers of manage- 
ment of the real estate & a discretion to 
admit to the mansion the present occupant 


super tax purposes.—INLAND REVENUR 
CoMks. v. HAMILTON (LORD) or 
™* ~~—~~ (1926), 10 Tax Cus. 406.— 
SCOT. 


the 


Cases 674a—687. 


PART XI. SECT. 3, SUB-SECT. 3. 


at. Jomp 
partner, | 


buogingsas was continued by the remain 
ing partrers, 
recenved £1,500 ° in full satisfaction of 
his whole share & interest in the profits 
of the 
dissohution of the original partnership,’ 


or certain members of his family during his 
lifetime, must be regarded as being in 
occupation under the will, & the profits & 
gains representing the annual value of the 
house formed part of his income for purposes 
of super tax.-- TOLLEMACHE 1. INLAND 
REVENUE Comks. (1926), 96 1. J. K. B. 766; 
1360. TT. 444; 43: T. L. R. 583 11 Tax Cas. 
277. 


674b. Difference between net Schedule A. assess- 


ment & reduced rental paid under lease.|— 
Resp. negotiated for a lease of a house at a 
rent of £135 per annum, but it was eventually 
agrecd that if resp. would pay £683, which 
was necessary to put the premises in a fit 
state for habitation, a Jease would be granted 
at a rent of £35 per annum. "he sum ot 
£083 was paid before the execution of the 
lease. The circumstances in which the rent 
was fixed at £35 per annum were not set out 
in the lease, which was for a term of seven 
years, shortly afterwards extended for another 
year in consideration of resp. contributing 
£141 towards further repairs, but it was 
agreed therein that the rent under any new 
Jease should be £140 ner annum :—-Held : the 
sums paid by resp. for repairs at the beginning 
of his tenancy were capital expenditure, & 
the difference between the net Schedule A. 


| 680. 


Ss * ements fare Ss ee —_ ao ee 


( 
assessment on the house & the rent of £35 


actually paid under the Jease formed part 
of his total income for super tax purposes. 
INLAND RiveNntTi Comers. v2. KARGUS (1926), 
10 Tax Cas. 665. 


A. 
sum ppaad— too oretirinygy 
of the partners of a 
retired, the partnership 


One 
havinge 


for the fifth 


& the retiting partnes 


year current at the date of tion paurd for oa 


year: 
C1.000 Was not a share 
of the flrtu, but the 


683. 


685. 


691a. - 


697. 


A it was further provided that) there 
should be paid to him quarterly ‘ out 
of the future profits of the business * 
sums amounting to £500 for the first 
year, & diminishing gradually to £10! 
Lield : 
ot the profits 

mice OL considera. 
dascharge 
rediringg partner of bis claim to partier- 
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ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Add. Annotation :—Refd. Hartland v. Dig- 
gines, [1926] A. C. 289. 


Add. Annotation : —Refd. TIT. KR. Comrs. vr. 
Pakenham, I. R. Comrs. v. Longford, I. R. 

‘s. 1. Longford, Gascoigne vr. J. R. Comrs., 
f1927] 1 K. B. 594. 


Add. Annotation : —-Generally, Refd. J. RR. 
Comrs. 7. Pakenham, I. R. Comrs. v. Longford 
(1927), 96 L. J. K. B. 8s2. 


Or settlement., —Where 
trustecs of a settlement set apart certain 
sums annually for the maintenance of an 
infant beneficiary & allow the balance of the 
income to accumulate, the income that is 
being accumulated is “S receivable ’’ by the 
infant within 1918 Act, s. 5 (3) (6), & he is 
liable to be assessed to super tax in respect 
of it. But representative assessments to 
super tax cannot be made upon the trustees 
or the guardian of the infant beneficiary, 
either in respect of the actual total income 
of the infant. or in respect of a total income 
lnmited, as regards the particular trustee or 
guardian, to that income with which the 
trust or guardianship is econcerned.—— INLAND 
REVENUE COMERS. rr. PAKENHAM, INLAND 
REVENUE CoMRs. tv. LONGFORD (COUNTESS) 
(1927), 96 la J. 1K. OB. 8825 48 T. LR. 835, 
(', A. 

Add. Annotations :—Refd. Whitney v. I. KR. 
Comrs., [1926] A. C. 373; I. RR. Comrs. rv. 
Pakenham, T. R. Comrs. v. Longford (1927). 
96 1... K. 3B. 882. 


—— 





pate in the protits of the firm prior to 
his retirement, & the agreement did 
hot affect the ascertainment of their 
share of the profits up to that date: 
(2) the quarterky payments “ out of 
the future profits ” did fall to be taken 
into account in estimating their profits 
after that date. —RUINERIORD +. 
TALAND REVENGE CoMrs., [LYZE S.C. 
GSO; 10 Tan Cas, 683 SCOT, 


CL) thu 


bv the 


Vol. XXVIII.—Cases 44-57, 


INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 
Part V.—Membership. 


44. Add. Annotation :—As to (1) Overd. Biddulph IistRicr AGRICULTURAL Society v. AGRI- 
& District Agricultural Soc. v. Agricultural CULTURAL WHOLESALE Socinry, [1927] A. C. 
Wholesale Soc., [1927] A. C. 76. 76; 965 L. J. Ch. 576; 186 L. T. 168; 42 

45. Add. Citation :—affd. sub nom. BipDULPH & T. L. R. 761, WH. LD. 


Part VIl—Disputes. 


57. Add. Annotation :—As to (2) Refd. Biddulph & District Agricultural Soc. v. Agricultural Whole- 
sale Soc., [1927] A. C. 76. 


PART VI. SECT. 2. | megintercd pec lape P itaeceiaiaaa Pace ene ty rane sie it a en or 

t P Societies Act, » tnust satisfy bim- charge under the Act. - RORLIN RuRAL 

ms . Wine ine ba fe pp goer ae self as to its power to borrow, & must CREDITS Society ov. NeEWILON, [1927] 

pa d Aer tadaatrial Ke Providem. seo that. the loan which ho is about to 1 Db. L. RR. 105; 36 Man L. R. 117; 
Se oleties rer 1908. which has no ™&ke is within tho limits of that power. = [19261 3 W. W. It. 569.—CAN. 


—-$ a ° 1 4 os : ‘4 
implied power to borrow moncy, ADLER 2 AUCKLAND Co-OPLRATIVE 


authorise only borrowing by taking spelen Lrp., (1926] N. 4 LL. R. PART X. SECT. 1, SUB-SECT. 1. 
deposits or on bonds, borrowing by sp. Canecllation of registry. j—-The ct. 


means of debentures is unauthorised sm. Tuuer to lend—Rural_ ercdite — will muko an order to wind up a society 
& ultra vires.—SADLER 0. AUCKLAND = gocufy.)—A rural credits society in- registered under 1893 Act, notwith- 
CO-OPERATIVE Socikry, LTD., [1926] corporated under Rural Credits Act, standing the cancellation of — the 
N. Z. L. KK. 84.--N.Z. C.oA., 1924 (ec. 173), has no power to regintry under sect. 9 of that Act. 
sk. ——~- Duty of lender.}-—A person = lend money directly, but merely power ~ Re CASTLECOMER CO-OPERATIVE 
proposing to lend money to a society to guarantec loans, & a loan made by = Socinry, [1926] 1. 2. 285. IR, 


J.8. 593 38 


Oases 62—1156a. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


INFANTS AND CHILDREN. 
Part Ill—Civil and Legal Capacity and Disabilities. 


Refd. ftc L. A. & B. F. M., Official Reeciver v. The Debtors (1926), 95 
L. J. Ch. 258. 


62. Add. Annotation: 


Part V.—Contracts. 


194. Add. Annolalion : —Refd. Kelly | 210. Add. Annotation :— Consd. Pontypridd Grdns. 
(1026), 42 T. J. RR. 258. v. Drew (1926), 95 L. J. K. B. 1030. 

209. Add. Annotation: Refd. Pontypridd Union | 347. Add. Citations :—95 1... J. Ch. 258 ; [1926] B. 
Girdns. ¥v. Diew (1926), 90 J. P. 169. & (. RR. 19. 


Skipp v. 


Part VI——Misrepresentation as to Age. 


373. Add. Annolations :—Refd. Re Ju A. & (1926), 95 L. J. Ch. 258. Mentd. Re Llanover 
B. FF. M., Official Receiver v. The Debtors | S. E., [1926] Ch. 626. 


Part VIII—Property. 


Refd. The Fagernes, | 666. Add. Annotation: Generally, Refd. Republica 
de Guatemala v. Nunez, [1927] 1 KK. B. 669, 


557. Add. Annotation: 
{1926] P. 185, 


Part XI.-—Care and Custody. 


1156a. - — .J— The welfare of a child is the para- parent's right) & desire for the custody of his 


mount consideration guiding the ct. in child where the welfare of that child does not 
making an order as to its custody. But it require a contrary decision.—-&e THAIN, 
is not the only consideration, & the next THAIN wv. TayLor, [1926] Ch. 6763 95 


dads Che. 292% 70 Sol. Jo. 


O34, CL UA. 


consideration is the right of a parent, par- 135 TL. "PT. 99; 
ticularly of a parent whose conduct has not 


been impeached, & effect will be given to a | 


PART V. SECT. 3. 
k. On appeal, 28 Man. LR. 220. 


PART V. SECT. 4, SUB-SECT. 3. 
b. On appeal, 1h O. Ta. TR. 53. 


PART VI. SECT. 2, SUB-SECT. 2. 


376 iii. .) Where an infant has 
Obtaimed oan advantage by falsely 
stating himself to be of full age, ee 
will restore life Geot(en gains & release 
the party deceived from obligations 
or acts in law induced by the fraud.— 
KUMAR GANGANAND SINGHEt. MAHA- 
RAJVH Sirk RavteEsHWAR SINGH Baia- 
DUR (1927), 1. L. R. 6 Pat. 3ss. - IND. 


PART VII. SECT. 1. 


sf. General rule.j- Aninfant is Hable 
for his torte of all hinds, & the tendar- 
ness of his is immatorial, except 
when the action is founded on malice 
or want of care. — CONTINENTAL 
iV ARANTY CorRPN. OF CANADA, LTD. 
e Mark (B CO.) (1926) 4 DL. RR. 707 : 
{1926} 3 W. W. RR, 428.— CAN. 


| 


381i. Tort indepondent of contract — 
Znfant liable.) An infant who sells 
goods, of whieh he in in Possession 
under a len agreement, is: liable in 
damages for the eonversion, since if is 
not ou wronge connected with the 
contract. McCabL.t vt. URCTIAK 
(Alta), [1926] 2 W. OW. RR. 137.— CAN. 

qa .]—A father, who negligently 
left a shot wun & shell» where they were 
necessible to his eleven-year-old son ;: 
- Held: lable in damages to infant 
pitf., who was injured by the discharge 
of the gun in the hands of the son. 
The fact that the mother of pltf. might 
have prevented the socident did not 
prevent recovery against the father & 
son by pitf.—BLack v. HUNTER, [1925) 
4D. L. R. 285; [1925] 3 W. W. RR. 
393.-- CAN. 


PART X. SECT. 1, SUB-SECT. 2. —A. 


sk. .{greement by third party to main- 
tain infant.J—Where any person has 
expressly or impliedly undertaken to 
pav for the maintenance of a child, 
neither the child himself, nor, if he is 
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Re I 








dead, his estato us hable for such main- 
tenance.—MCGUINESs tt. McCGUINESS, 
(1925) N. ZL. RR. 456.- NZ. 





PART X. SECT. 1, SUB-SECT. 2.— 
H. (0). 


034:. One Jund supplementary to 
other = Resort had to primary fund first. | 
—Testator directed that sums of 
£3,000 should be fuvested & held for 
each of his children, & should be paid 
over to cach of them at the age of 
twenty-five, & empowered his trustees, 
for marriage or equipment in business, 
to pay to a child, although not yet of 
thut age, any portion of that sum. 
The residue of his estute he left in 
liforent to his wife & in foe to his 
children equally. In a question as to 
whether the wife’s lifarent or the income 
of the children’s legacies was liable 
primo loco for the cost of maintaining 
& educating the children :— Z/eld: as 
the children were vested in separate 
estata, the cost of their maintenance & 
education fell to be met in the first 
place out of the incoine of that estate.— 


Vol. XXVIII.—Infants. Cases 1548—2196. 


Part XIV.——Legal Proceedings. 


1548. Add. Annotation :—Mentd. York Glass Co. 
v. Jubb (1925), 134 L. T. 36. 


-J—PRacticE Nore, 


1563a. 








1695. Add. Annotation: 
head, [1926] 2 kK. B. 380. 





Mentd. Bennett v. White- 


| 1608. Add. 


[1926 | 


1751. Add. Annotation - 
| (1927). 138 TR. I. Re. 659, 


Annotation : 
Whitehead, [1926] 2 Is. BL. 380. 


Mentd. Bennctt 





v. 


Refd. Re GQayton's Petn. 


Part XV.- Wards of Court. 


2027. Add. Annotation : —Apld. Greenway v. 


(1927), 44 T. La. Re. 124. 


A.-G,, | 2030. .tdd. 


“14. 


lnnotation ¢ 
Lanyon, Lanyon rer. Lanyon (19287), 18 TT. da R. 


Als fo (1) Refd. Re 


Part XVII—Protection of Infants. 


Ken's TRUSTEES tr. Kar, [1927] SC 


52.-—-SCOT. 


PART XI. SECT. 1. 
sm. Jurisdiction of Supreme Court 
Of Ontario -Child adopted by defendant 
under Adoption Act, 1921l— Kffeect of 
order of county court Judge.) -CULLEN 
ve Kemer, (1925) 4 D. L. lt. 579.) CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 


1154 iv. ] —ite Youna, [1926 
Jb bL. RR. d11. SSN SB. OR OSTE. 
Cc 





PART XI. SECT. 4, SUB-SECT. 2.- A. 

aa i. ——.] —A father will not) be 
deprived of the eustody of his children, 
merely because his wife prefers to live 
away from dim. Re GRAY, [1920] 1 
I. L. BR. 38).—- CAN. 

aah. N 27. M or. 
77S. SCOT. 


M, (1926; “2. °°. 

aa iii. A father has ano in- 
ahenable right to the eustody of his 
Iiinor son, unless there are over- 
whelmning clreumstances to the eon 
trary. ABDUL AZIA KHAN NANI 
KHAN 61926), ToL KR &o ALD 382. 
IND. 


PART XI. SECT. 4, SUB-SECT. 2. - G. 


9. Reved., [1925] 1 PD. L. KR. Tbl, 
fiMV5jp a WW. RR. S7k, 19 Sank. LR 


247. 
PART XI. SECT. 4, SUB-SECT. 3. - A. 


sp. Cdild handed to father do in 
custody of father’s relations.) ~A wife, 
living apart from her hubband, met 
him in the street, pluced the younger 
child of the marriage, a girl aged five 
months & at that time in a delicate 
state of health, in his armer, & Iceft the 
ehild with him. The mother made no 
inguirics as to the provision which the 
father was able to make for its care, 
nor she afterwards make any 
inquiries ak to its welfare. The father 
having died. the mother brought an 
action for delivery of the child against 
relatives of the father, 1n whose care 
the child had been placed by him. 
Circunistances in which the ct. ordered 
delivery of the child tu the mother. 
Semblc: the mother had not aban- 
doned the child within Custody of 
Children Act, 1891 (c. 3).—M‘LEAN 
vp. HARDIE, [1927] S. C. 344.—SCOT. 





PART XI. SECT. 7, SUB-SECT. 2. A. 


1221 i. Jnfant to be freed from 
improper restraint.)~ The writ of habeas 
corpus is the proper remedy of a mother 
Who wishes to regain possession of her 
child dlegally hept or detaumed from her. 
- SIEVENSON &. FLORANT, [1925] 4 
DL. KR. 53035 [IMZop BS CLR Ase, 
affd., (WV2TL ALC. 211, 96 TE. TE ob; 
136 L. TT. 260; 138 PoE. RR. 6. 


PART XI. SECT 7, SUB-SECT. 2. 
- (Ce). 


1239 i. Nura.) The parents of a 
child placed it im the care of a omurse 
employed at an hospital shortly after 
ie birth. She parents them had ne 
home of their own, & were ino poor 
eireunistances, the mother was) blime, 
X the father’s sight serrously mnaparred. 
When the ehuld was about three years 
old, the parents had a home of thei 
own, & though the child was well 
treated at the hospital the parents did 
not have free access to him, & were 
losing touch with ham: Jfedd > the 
Cliald should be handed over to. the 
father. Pte Roadkrs (1923), 19 bas, 
I. It. 11.—-AUS. 


PART XII. SECT. 1, SUB-SECT. 2. 


k i. Notounterferced with  Wffect 
of Chadd Welfare tet, O. PF, We1 a 3a), 


ss o2, ES6.]) Ae SRALESKE, Poriiv 
BhRIRAND (Man), (2926) 3 WO WR, 
247, $6 Can Crom. Cas 383 CAN, 
PART XIII. SECT. 5, SUB-SECT. 1. 
st. Not anfant haring anterest oan 
property of undivided Vitacshara 
Jamily.J—GUARIB-UL-LAHW ¢ KUALA 


Siva (1903), 19 T Lo R 47, Po 
IN 


PART XIV. SECT. 1, SUB-SECT. 1. 


sw. Conaent or authority of nert friend 

infant glaintyff—- Necessity for.| 
Ryan ov. Trask (Alta), [1926] 1 
W. W. i. 772. — CAN. 


PART XIV. SECT. 1, SUB-SECT. 10.- - 


h. FRevad., 4 A. KR. 449. 
sy. Applications as to property.| —On 
applications respecting the property 


595 


2196. .1dd. Citation: 28 Cox... 18. 





_ i 


of infants costs must be hopt down & 
the cheapest & most expeditious pro- 
ecdure udopted. Where there is a 
chowe as to the manner of procedure 
XN othe more expensive procedure is 
taken, the solr. can reeover only (hose 
comnts Which would have been allowed 
him had the cheaper procedure been 


followed. -- ROYAL TRONT Co. or 
BONSALL, (1925), 3 D. b. R o1ids [1985] 
ow. WR 108, 10 Sash. L. Re OB. 


CAN. 
PART XIV. SECT. 2, SUB-SECT. 2. 
B. (b). 


1856 i. Power lo consent To deerce | 

KU WAR CGEANGQANASD SINGH ® MATDA- 
RADAR SD TD AME SEEWATe SONG BS AEDA 
Dt, No E9POa, post 


PART XIV. SECT. 2, SUB-SECT. 7. A. 


19161. Where fraud on collusvan 
can be alleqggd | A suit by ao ratmer to 
set ouside oa consent deeree, on the 


ailegation that oa fraud was) practised 
not on the et but on hamself, as nagaan- 
tatnable. 

His the duty of a geuardian ad litem 
to be as vigtlint an gvuardimg the 
Inferoests of the nition as he would be 
expected to be af hits own interests 
were mvolved, A the et walbordiunarily 
reheve the manor from the efleet of oa 
consent decree & give htm an oppor- 
tunity to detend the sunt, i the puaradtan 
did nooneore than put his signature to 
w opetition of Compromise wathout 
comsideringe for humself the question 
of benefit to Che tmuneor bud the ct 
will mot allow oa aininoer to wyord ou 
consent decree, tf, io the crreumeataneesr, 
it considers that the settlement was tor 
the benefit of the miner KUMAR 
CGiANGAN AND SINGIE ® MAHARASALL STR 
RAMLSHWAR SINGH BAAD OTE (1927), 


IL. R 6 Pat 35s IND. 
ga. - -— Negligence of guardian ad 
litem.) --*S Gross negligence.”” which 


muy be interpreted ob culpable neglect, 
of the mterests of w tinor deft., on 
the part of his guardian ad litem will 
entitle the minor to the avoidance of 
proceedings taken against bim. The 
negligence must be such negligence as 
leads to the loss of a right which, if 
the suit had been defended with due 
care, must have been successfully 
anserted.—BRIJ Rag v. KAM SARUP 
(1925), 1. L. RR. 48 All. 44. - IND, 


Cases 14—408. ENGLISH AND Empire Digest SUPPLEMENT. . 


INJUNCTION. 


Part !1._—Jurisdiction. 


14. Add. Annotation :—Aa to (1) Refd. Price v. | 89. Add. Annotation :—Refd. Hughes v. Satchell 
hah qopenae De Montmagny, [1927] (1925), 184 L. T. 93. 
.C, 363. 


20. Add. Annotation :—Apld. Rex Co. & Rex 40. Add. Annotation :—Refd. Preston v. Raphael 
Research Corpn. v. Muirhead & Comptroller- Tuck, [1926] Ch. 667. 
General of Patents (1926), 44 R. P. C. 38. 47. Add. Annotation :—Refd. Salisbury & Ford- 


ingbridge District Drainage Board v. Southern 


28. Add. Annotation :—Mentd. North Shipping 
2. Tanning Co. (1920), Ltd., [1927] 2 K. B. 566. 


Co. v. Rank (1926), 43 T. L. R. 82 


Part [ll—tInterlocutory Injunctions. 


177. Add. Annotation :—Folld. Wall v. Exchange Investment Corpn., [1926] Ch. 148. 


Part IV.— Perpetual Injunctions. 


206. Add. Annotation :—Mentd. Attwood v. Llay Main Collieries, [1926] Ch. 444. 


Part V.—Mandatory Injunctions. 


Add. Annotation :—Mentd. Cohen v. Roche | 270. Add. Annotation :— As to (1) Consd. Howard- 
(1926), 95 I. J. KK. B. 045. Flanders v. Maldon Corpn. (1926), 185 L. T. 6 


267. 


Part Vil.—Injunction quia timet. 


816. Add. Annotation :—Mentd. Attwood v. Llay Main Collicries, [1926] Ch. 444. 


Part Vil—Damages in lieu of or in addition to Injunction. 
870. Add. Annolation:—Mentd. Light v. West, | 401. Add. Annotation:—Consd. MRely-A-Bell 


[1926] 2 K. B. 238. 
888. Add. 


in Council (1927), 


PART II. SECT. 1. 
ea. General rule.}~ The discretionary 
power to grant au fnjuvotion must he 
reasonably & in pret niin 
well-established principl 
PRATT v. SCHEVECK (Sask.) (1926), 4 
d._ 1: eg 9 | [1926] 3 W. W 
ot. e 


PART III. SECT. 1, uate 2.—B. 


ote’) 198 4D. LR 160. 11088) 
ow. W. R. 657.—OAN, 





Annotation :—Refd. Bhagchand Dag- 
dusa Gujrathi v. Secretary of State for India 
43 T. Ll. R. 617. 


PART V. SECT. 2. 


——.}—To entitle 
pitt o. ‘a mandatory injunction on an 
nterlocutory application he must make 
out a strong prima facie case to the 
right which> he asserts & 
interference by the ct. If his ht is 
reasonably clear, & parti 
there existe an urgent & paramount 
necessity for “the » injanetion Dy eters 
rs) 


trial.— 
Tr vo. SCHEVECK (Saak.), (1826) 4 
596 


Papearyin 





eal & Fire Alarm Co. v. Hisler, [1926] Oh. 


408. Add. Annotation :—As to (1) Refd. Horton’s 
Estate v. Beattie (1926), 42 T. L. R. 701. 


D. 1. KR. 1169; [1926] 3 W. W. R. 657. 
—CAN. 


PART V. SECT. 4. 


267 i. —— freer ri ck fk pi pe 
refused, where the ury complained 
a was capable of compensated 
by a small suoney payment, & ab ould 

op ve to grant a mandatory 
injunction.—CaRPET IMPORT Co., LTD. 
+ ca ae » LTD., (1927) N. Zz. L. R. 


Part VIII.—Effect of 


568. Add Annotation :—Consd. Marbé v. George 
ees (Daly’s Theatre) (1927), 96 L. J. 





Vol. XXVIII.—Injunction. Cases 568—929a. 


Conduct of Parties. 


572. Add. Annotation :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J 
K. B. 980. 


Part IX.——Against whom Injunction may be Granted. 


585a. Public official.|—Rex Co. & REX RESEARCH 
CORPN. v. MUIRHEAD & COMPTROLLER- 
GENERAL OF PATENTS, No. 842a, post. 





Part X.—Matters in respect 
Gran 
649. Add. Annotution :— Consd. Re Wait, [1927] 1 
Ch. 606. 


674, Add. Annotations :—Mentd. Lord Strathcona 
S. Co. v. Dominion Coal Co., [1926] A. C. 
108; Price v. er PD’Energie De Mont- 
magny, [1927] A. C. 363. 
675. Add. Avnulation ea Torbay Hotel vw. 
Jenkins, [1927] 2 Ch. 225. 
677a. -|—Where a breach of a restrictive 
covenant causes substantial damage the ct. 
has no discretion to award duimages in lieu 
of a mandatory injunction. This rule applies 
whether the covenant is broken by the 
original covenantor, or by an assignee with 





notice.-——ACHILLI v. TOVELL, [1927] 2 Ch. 
243; 96 L. J. Ch, 4935 1387 L. T. 8003 71 


Sol. Jo. 745. 

Add. Annotations :—Refd. Lord Strathcona 
8.8. Co. v. Dominion Coal Co., [1926] A. C. 
108; Rely-A-Bell Burglar & Fire Alarm Co. 
v. Eisler, [1926] Ch. 609; Re Wait, [1927] 
1 Ch. 606. 

Add. Annotation :—Refd. Lord Strathcona 
aaa Co. v. Dominion Coal Co., [1926] A. C. 
108. 

Add. Annotation :—Folld. Rely-A-Bell Burg- 
lar & Fire Alarm Co. v. Eisler, [1926] Ch. 609. 
Add. Annotation :—Apprvd. Lord Strathcona 
aoe Co. v. Dominion Coal Co., [1926] A. C. 


706. 


718. 


716. 
720. 


724 Add. Citations :—95 L. J. P. C. 71; 134 
L. T. 227; 31 Com. Cas. 80; 16 Asp. 
M. L. C. 685. 





PART X. SECT. 2, SUB-SECT. 3.—A. 


member should deliver to the 
ninety-five per cent. 


608. Add. Annotation :-— Refd. The Jupiter (1927), 
1387 LL. T. 333. 


of which Injunction may be 
ted. 


Add. Annotations:— Distd. Ontario Jockey Club 
v. McBride, [1927] A. C. 910. Mentd. Torbay 
Hotels v. Jenkins, [1927] 2 Ch. 225. 
Add. Annotation: Refd. Behnke 
Shipping Co., [1927] ] K. B. 649. 
Add. Annotation: Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
Add. Annotation :— Consd. Salisbury & Ford- 


ingbridge District. ne Board v. Southern 
Tanning Co. (1920), Ltd... 1927] 2 K. 1B. 566. 


Add. Annotation :- Refd. Rov. Grain, Au p. 
Wandsworth Grdns., [1927] 2 WK. B. 205. 


829. Add. Annotation: Refd. Pulsman rv. Taylor, 
[1927) 1 K. B. 637. 


842a. ——- Against public official.|— Whero a pub- 
lic officer, eg., the Comptroller-General of 
Patents, claims the right to disclose inforina- 
tion to the public which plitf. in an action is 
prima fucie entitled to withhold from pub- 
licity, if is proper to restrain that public 
official from taking a step which would result 
in that. information being disclosed.- Risx 
Co. & REX RESKARCTT CORPN. v. MUIRHEAD 
& COMPTROLLER-GENERAL OF PATENTS (1026), 
96 L.J.Ch. 121; 136 L. T. 5683 44 ROP. C. 38. 


Add, Annotation :— Mentd. 
Harris, [1927] 1 K. B. 393. 


929a. Publication by newspaper--Commenting on 


735. * Bede 
750. 


755. 


785. 


852. Lowther — v. 


matters in dispute.|—-CGiUILDING v. MoRrEL 
BROTHERS, COBBETT & Sons, Lip. (18&8), 4 


T. I. Tk. 198. 


ce ee ee ene eee oe ey 


eee rbember of the cu. was not one in 
ed peal of which the ct. should at the 





co. 
of his fruit 


sl. Enforcement of agreement to deliver | immediately after each variet neo of the co. grunt an fianerone 
produce to company. pie fs the arts. of | thereof should be ready, suitable sal ere Upper ror Co., Lit 
agsocn. of a oo., W business was | fit for harvesting or picking but not | v. Crosby, [1925] V. L. HK. 27; 35 
to market the fruit. wn by ite | later than a certain date in each year: | C. L. R. 386; 31 Argus L. it. 13. - 
members, it was provided that each ' —Held: the obligation imposed on ' AUS 
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Cases 1000— 1540. ENGLISH AND KMPIRE DIGEST SUPPLEMENT. 


Part Xl._—Procedure. 


1000. {dd Annotation —Refd. Salisbury & Ford | 1058. Add Annotation —Mentd. Farey v Cooper, 
Inebndge Dastrict Dramage Board t Southern [1927] 2 K B 354 


Tanning €o (1920) td, [1927] 2 K B | 1134. Add Annotation — Refd. Sharp & Dohme 
566 Inc 7 Boots Pure Drug Co (1927), 44 
R PC 367 


1028. Add Annotation As, io (1) Refd. Catton: | 1216. Add Annotation :—Refd. Horton’s Estate v. 
Ashwall & Nesbit (1927), 44 T LL R130 Beattie (1926), 42 T. L R. 701. 


Part XIl.-—Breach of Injunction and Remedies Therefor. 


1346. Add Annotation Refd. Bovee 2 Morns Motors (1927), 44 RP C 105 


Part X1IV.—Costs. 


1540 fel Annotation Refd. Donald Campbell: Pollak [1927] A © 732 





PART XI SECT 1, SUB-SECT 1 A at Sauda (1929), 1 L Ro Pat 80 | PART XIV SECT 5 


sx /aratiuonon Supreme Court scale } 

DA a A ee ae an action in the eo praane Ct Aes 
= Intaro for an injunction restraining 

PART XI SECT 2. SUB-SECT 2 PART XI SECT 2, SUB-SECT 7 deft from Carrying on o1r being con 
i 1083.1 /hke appluation Necessity | Corned m any business similar to that 

sp flarmliff Hartung only equitable | for full disclosure of facts) Yarsin | Of pltfs in whose busincas hc had bccn 


rntarest | Ingunetion granted — BESIN ) Warvair, (19209) 2D L R i2Zlo— | employed & for damages unspecified 
NEv1? Wirtti t)920)1 32) 1 7) CAN as t¢ amount, the Judge granted the 
affy (toe 3 DI K 60 r7 Injunction fought but awarded no 
O L KH 171 #4CAN dumages He duceted that. plifs’ 
PART XI SECT 3, SUB-SECT 1 cObts should bc paid by deft, but did 

st Hava g mere interesse not give anv special dircction as to the 
termini ) VUE having a omer onteressc dir S oJ Davipson & Vancouvik | scale of costs —Jleld Pitf. were 


termine Yb not meecssanly debuarred PERMINAE | GRAIN CO ’ NorrH | cutitled to costs on the Supreme Ct 
froin) oomutintaiming oan action fot Wisiikn Dep pein Co & VANCOUVER | Scale ~—DOMINION LOoBF Tht AI Co 2 
injunction  VAbNAPUR J AMINDARE A Har kour Covers (1925) 35 B CO h Manvu¥L {1929} 3D L RR 126, wo7 
Co ftn ot PAM WKANAL SINGH DLO »31 CAN oO L XR 84. —CAN 


Vol. XXIX.—Cases 3-201. 


INNS AND INNKEEPERS. 


Part |.—In General. 


3. Add. Annotation :—Refd. Lorden v. Brooke- | were not entitled because.” read * (2) defts. 
Hitching, [1927| 2 K. B. 237. were not entitled to rely on Innkeepers 
40. In the “ feld” paragraph for ‘* (2) defts. | Liability Act, T8638 (¢. fs. 1, because.” 


Part Il.—-Duties and Liabilities of Innkeepers. 


67. Add. Annotations: -Mentd. Albemarle Supply | 201. fed. Annotation: Generally, Mentd. Stoney 
Co. v. Hind (1927), 48 bP. LR. 785, r. Mastbourme RL. CL. prea] bP Ch. 867, 


ee + —_ — ee ee —— eee - = ~~ = = ae —_ 


PART II. SECT. 2, SUB-SECT. 1. ) the question whether the proprietor WAVY OR. aot 5 22 Alta te Riw37 


Fi : Shes as lable as to he determined ino view of CAN. 
118 1. Reasonable care —Limited to the duty which he owes to a inere 


rooms where guest Lkely to qo.) —While 








cee ‘ : licensee, 9 - 9 
given by un agsoen. in a hotel tan | qq Bers # kuost at suet a banquet tn Sa a a aaa a 
‘ake Pe se rei dett(.’s hotel,  atter | @ONCHISTON i 7 
ty ER SCR the ei a ae thoreot, met hus death bv falling inte 245 i. Goods brought to inn by quest — 
invitatior is ar ihe ual ‘Rta ue vo oprivatesserviece  clevator shaft Although valuc of goods greatly iam exrecss 
\ Abe i ident i HS A te it cae Held: deft) was not) lable KN LGM of amount owing.)  Nwwatrin eo. WHET - 
Pe StS bt Ra a : em GRAND TROSK Paciic Deveror-. | bap (1909), OW. EL 2 6885 2 Sash 


(lon did not extond ty the (uno ee aitwe | SSrcu, 86) 4 belt ste Tiost) | Metts GAN. 
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Cases 3—505a. 


8. 
18. 


18a. 


233. 


236. 


248. 


252a. 


PART 1. SECT. 3, SUB-SECT. 1. 


m i. --—— Duty of tnsurer.j—lIt is the 
duty of insurance cos. to make the 
policies Issuod by them accord with & 
not depart from tho torma of their 
Lhe ed form, 

ocwuents in clear & unambiguous 
terms.—BRAUND v. MUTUAL, LIFE & 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


INSURANCE. 


Part |—General Principles. 


Add. Annotation :—As to (2) Refd. Greenhill 
v. Federal Insce. (1926), 95 L. J. K. B. 717. 
Add. Annotation :—-Mentd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 516. 


Add. Annotation :—Refd. Greenhil] v. Federal 
Insce. (1926), 95 L. J. K. B. 717. 


Type calculated to elude observation—Insurers 
refused benefit of clause.]|—Deft. co. insured 
a quantity of leather, consigned c.i.f., for a 
voyage from New York to Tunis, by a cer- 
tificate of insurance which provided: ‘‘ This 
certificate represents & takes the place of the 
policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this certificate.’’ One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy & was 
as follows: “ In case of loss or damage to the 
property hereby insured the loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
Juloyd’s agent, as soon as the goods are landed 
or the loss is known or expected.’’ On the 
day after the arrival of the goods at Tunis 
the consignee sold them to pltf., who found 
them to have been damaged by salt water. 


26. 
52. 


63. 


93. 


In an action by pltf. on the certificate of 
insurance deft. co. contended, (1) that plté. 
was not the as ie person to sue, & (2) that 
the clause in the policy as to giving notice 
within a limited time had not been complied 
with :—Held: the certificate, havi een 
issued by deft. co. itself, enured to the benefit 
of pltf., & since pltf. did not know of the 
condition as to notice, & since the clause as 
to notice was in such small print that it was 
not such as a reasonable man, reading with 
reasonable care, would regard as forming 
part of the contractual terms, pltf. was 
entitled to recover.—KosKas v. STANDARD 
MARINE INSURANCE Co., LTn. (1926), 42 
T. L. R. 692; affd. (1927), 137 L. T. 165; 43 
T. L. R. 169; 17 Asp. M. L. C. 240; 32 Com. 
Cas. 160, C. A. 

Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

Add. Annotation :~-Mentd. Re Wait, [1927] 
1 Ch. 606. 


Add. Citation :—81 Com. Cas. 10. 

Add. Annotation :—Mentd. Hirji Mulji v. 
Cheong Yue S8.S. Co., [1926] A. O. 497. 

Add. Annotation :—Mentd. Hirji Mulji v. 
Cheong Yue 8.8. Co., [1926] A. C. 497. 


Part Il.——-Marine Insurance. 


281. Add. Annotation :-—Refd. Re National Benetit 


Assce. (1027), 71 Sol. Jo. 880. 
Add. Annotation :—Distd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692. 


Add. Annotations :—Refd. Koskas v. Standard 
Marine Insce. (1926), 42 'T. 1... 692. Mentd. 
Sassoon tv. International Banking Corpn., 
[19Z7) A. O. 721. 


Add. Annotation :—Refd. Cornish Mutual 
Assce. v. I. R. Comrs., [1926] A. C. 281. 


—.} -Re NATIONAL BENFIT ASSURANCE 


& to express both 


Co., Lrp. (1927), 44 T. Tu. R. 143; 71 Sol. Jo. 
880, (. A. 


505a. Pontoon with crane fixed thereon.]|—Held : 


PART I. SECT. 14, SUB-SECT. 4. 


ki. ———.}—Apnplt., who was fllitorate, 
went to the local office of resps. to 
{usure his house & furniture aguinst 
fire, & at the request of the agent of 
resps., sirned a proposal form, the agent 
saying that he would fix everything up. 
The agent, without asking applt. any 


not a ‘‘ ship or vessel ’’ within tho rules of an 
indemnity assocn., on the ground that the 
quality of adaptability for navigation was 
not sufliciently present to bring it within the 
meaning of those words in the rules.—MER- 
CHAN'S’ MARINE INSURANCE Co., Lip. v. 
NorkTH OF ENGLAND PROTECTING & IN- 
DEMNITY ASSOCN. (1926), 43 T. L. R. 107; 
71 Sol. Jo. 82; 32 Com. Cas. 165, C. A. 


proposal for insurance that the tobacco 
should be the property of the firm 
only. whereas a portion was in fact the 
roperty of three of the members 
ointly. In their replication pitfs. 
alleged that defts.’ agente ow- 
ledge of the above fact at the timo the 
proposal was made & issued the polic 


‘¢ ledge 
CITIZENS ASSURANVE Co., LTD., [1926] «questions, filled in the form, & inserted notwithstanding such know : 
N. Z. L. R. 529.—N.Z. in it an untrue answer to one of the a Nate were estopped from denying 


PART I. SEOT. 3, SUB-SECT. 2.—B. 
g. Read now “ 18a i.”’ 


ai. —-—.])— QUEEN INSURANCE Co. 
OF AMERICA fv. 
INSURANCE Co. (1926), 37 B. Cc. R 
202.—OAN. 


PART I. SECT. 14, SUB-SECT. 1. asl 
——~,} -BINKLEY v. STEWaRI ship, for the value of 
With defte, & destro 
pleaded 


m i. 
1912), yed 
{127 that it was a con 


: 4D. L. R. 150.~CAN 


PART I. SECT. 8. INSURANOEK 


BRITISH) TRADERS 





22 0. W. R. 330; 3 0. W.N. 


questions :—Held : 
Prevented from = relyl 
untruth of the answer in the Cee 
JUMNA KHAN ¢. BANKERS & TRADERS 

Co., _ LTD. 
C.L. R. 4513 43 N.S. W. 
AUS, 





respe, were not 


PART I. SECT. 14, SUB-SECT. 5. 


-}~To a claim by 
ing on busin 
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(1925), 37 
. W.N. 98.— 


under the po mtd -—Held: an 
exception to the replication, as bad in 
aw no cause of action, 
should be dismissed.—PRTREAS & Co. 
vw. LONDON GUARANTEE & ACCIDENT 
Co., LTpD., (1925] App. D. 371.—S. AF. 


PART Il. SECT. 5, SUB-SECT. 1.—E. 
416 i. —— By wusage—Custom of 
Tioyd’s—Custom not introduced into 
Canada by 32 Geo. 3, c. 1./- 


upon the 


U 
eas in partner- O’REEFE & LYNCH OF CaNaDA, LTD. 
insured Vv 


tobacco ©. TORONTO INBURANCE & ESsEL 
by fire, defta. AGENcyY, Lrp., [1926] 4 D. L. R. 677 ; 
tion of the 59 0. L. R. 235. . 


630. Add. Annotation :—Mentd. The St. George, 
[1926] P. 217. 


651. Add. Annotation :—Mentd. Re Wait, [1927] 
1 Ch. 606. 


666. Add. Annotation :—Generally, Refd. Banco 
de Barcelona v. Union Marine Insce. (1925), 
134 L. T. 850. 


718. Add. Annotation :-—Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 


719. Add. Annotation :-—Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 


720a. .]—Pltfs. insured a consign- 
ment of gunpowder on a voyage & reinsured 
with defts. Both the original policy & the 
reinsurance policies covered perils of the sea 
& jettison, & were expressed to be ‘ war- 
ranted free from loss arising from. . 
destruction ...in a port of distress or 
otherwise.’”’ The original policy contained 
no admission of seaworthiness, but the rein- 
surance policies did contain such an admission, 
& they provided that defts. would ‘‘ pay as 
yaid thereon,” & that the payment should 
¢ subject to the same terms asin the original 
policy. The vessel carried, in addition to 
the gunpowder, drums of sulphuric acid, & 
owing to heavy weather some of the drums 
burst & the acid disabled the machinery, 
with the result that the ship had to put in to 
a port of distress. There the required repairs 
could not be carried out with the gunpowder 
on board, & it was thrown overboard & 
became a total loss. Plitfs. paid the owners 
as for a total loss, & claimed to be reimbursed 
by defts. :—Held: as the way in which the 
sulphuric acid was stowed & loaded affected 
the safety of the ship & rendered her unsea- 
worthy, pltfs. were under no liability on the 
original policy, & they could not recover 
from defts. on the reinsurance policies.— 
FIREMAN’S FUND INSURANCE (oO, v. WESTERN 
AUSTRALIAN INSURANCE Co., LTp. (1927), 438 
T. L. RR. 6803 33 Com. Cas. 36. 


720b. ‘‘ On a voyage.’’| Pitfs. insured a consign- 
ment of oranges from any port in Spain to 











Antwerp, &, after the ship had left Valencia | 1557. Add. 


& had been in wireless communication with 


Gibraltar, they reinsured with deft. by a| 4589. Add. Annolation : 


slip, which referred to the fact that the ship 
been in such communication with 
Gibraltar & which contained the words ‘‘ on 
& voyage,” meaning, according to the 
evidence, that the risk should attach only 
from a named port in the course of the voyage. 
The ship stranded before she reached Gibral- 
tar, the oranges were damaged, & pltfs. had 
to pay on the policy. In an action on the 
contract of reinsurance :—-Held: on the true 
reading of the slip, the intention was to limit 
the risk to the voyage from Gibraltar, & the 
action failed —EaGie, Srarn & Bririsyu 
DOMINIONS INSURANCE Co., Lrp. v. REINER 
(1927), 43 T. L. R. 259; 71 Sol. Jo. 176. 


Add. Annotation :—Generally, Refd. Excess 
Insce. v. Mathews (1925), 31 Com. Cas. 43. 
748. Add. Annotation:—Refd. Goole & Hull 


Steam Towing Co. v. Ocean Marine Insce. 
(1927), 44 T. L. R. 188. 


781. 





PART Il, SECT. 19, SUB-SECT. 1.—B. 


15655 {. Ship wunseaworthy — Shi 
rendered unseaworthy by charterer with. 





FREIGHTERS, 


out privity of assured—— Assured entitled 
to recover. }-—~PACI¥IC 

LTD. v. 
Free INSURANCE CO. OF 


Vol. XXIX.—Insurance. Cases 630—-1708. 


782. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686. 

784. Add. Annotation :—Mentd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

906. Add. Annotation :—As to (2) Refd. Eagle, 
Star & British Dominions Insce. v. Reiner 
(1927), 43 T. L. R. 259. 


985. Add. Annotation :—Mentd. Rio Tinto Co. v. 
Seed Shipping Co. (1926), 134 L. T. 764. 
1099. Add. Annotation :—Mentd. Rio Tinto Co. v. 
Seed Shipping Co. (1926), 134 T.. T. 764. 
1208a. -—. ——.}] -LITTLEDALE v. DIXON 

a 1 Bos. & PP. N. R. 151; 127 EK. R. 
Annotation :-- Refd. Morrison vr. Muspratt (1827), 12 Moore, 
Cc. P. 231. 
1206. Add. Annotation :—Consd. Greenhill  v. 
Federal Insce. (1926), 95 L. J. K. B. 717. 
1220. Add. Annotation: Refd. Gilicksman +. 
queens & General Assee., [1927] A. C. 
3M. 
1252. Add. Annotation : —Consd. Greenhill v. Fede- 
ral Insce. (1926), 05 L. J. K. B. 717. 


1265a. -}—In an action on a policy of marine 
insurance on a cargo of celluloid shipped from 
America to France, defts. pleaded that 
assured had wrongfully concealed certain 
facts material to be disclosed to them. The 
cargo had in fact been previously carried, 
partly on deck, in a protracted voyage from 
New York to Halifax, where, the vessel being 
unable to proceed further, it was unloaded 
& part put in a warchouse, & the rest left on 
the open quay, cxposed to severe weather, 
for over two months :—//eld: these facts 
were material to be disclosed to the under- 
writers, & as they were not disclosed, & there 
was no waiver of non-disclosure, the policy 
was vitiated.—GREENHILL v. FEDERAL IN- 
SURANCE Co., [1927] 1 K. B. 65; 95 I. J. 
K.B. 717; 185 L. T. 244; 70 Sol. Jo. 566 ; 
31 Com. Cas. 289; 17 Asp. M. L. C. 62, C. A. 

1515. Add. Annotation: Mentd. Reed v. Page & 
Kast, [1927] 1 K. 1B. 743. 

Annotation :—Consd. (ireenhill — v. 

Federal Inscee. (1928), 95 L. J. K. B. 717. 

-As to (2) Dbtd. Greenhill 
». Wederal Insce. (1926), 95 lL. J. K. 5. 717. 

1611a. —~.{ De Moneny v. Puaenix INsur- 
ANCE Co. OF HARTFORD (1927), 44 T. LL. RR. 
95; 71 Sol. Jo. 10038. 

1641. Add. Annotations :—Refd. Banco de Barce- 
lona v. Union Marine Insee. (1925), 134 Ll. T. 
350. Mentd. Falcon ». Famous Players 
Film Co., [1926] 1 K. B. 393. 

1650. Add. Annotation :—Refd. Mancomunidad del 
Vapor Frumiz v. Royal Exchange Assce. 
(1926), 43 T. L. R. 108. 

1675. Add. Annotation: Refd. Firemen’s Fund 
Insce. 7. Western Australian Insee. (1927), 
43 T. L. R. 680. 

1684. Add. Annotation :—Refd. Adelaide S.S. Co. 
vw. A.-G., [1926] A. C. 172. 

1701. Add. Citations :- -31 Com. Cas. 145; 
Asp. M. L. C. 579. 
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Cases 1703—2833a. 


Del Vapor Frumiz v. Royal Exchange Agsce., 
[1927] 1 K. B. 567. 

1705. Add. Annotation :—Consd. Mancomunidad 
Del Vapor Krumiz v. Royal Exchange Assce., 
[1927) 1 K. B. 567. 

1706. Add. Annotation: --Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927)1 K. B. 567. 

1708a. ‘‘ Collision with any object ’’—Bumping on 
rocks.|—A policy of marine insurance on the 
hull & machinery of a steamer covered the 
ordinary perils of the sea & contained the 
following clause: ‘‘ Subject to the Institute 
‘ Free of Particular Avcrage absolutely ’ time 
clauses a8 annexed, but this insurance to 
include damage received by collision with any 
object (ice included) other than water.’’ The 
ship, having stranded, bumped on the rocks 
& damaged her bottom plates :—J/eld: the 
contact with the rocks was a ‘‘ collision with 
an object’ within the policy.—MANCOMU- 
NIDAD DEL Vapor FroMiIzZ v. Royal Ex- 
CHANGE ASSURANCE, [1927] 1 K. B. 667; 96 
LJ. K. B. 2293 136 L. T. 537: 48 TT... RR. 
103, 17 Asp. M. 1. C. 205. 

1709. Add. Annotation :— Refd. 
vo. A.-G., [1926] A. C. 172. 

1710. Add. Annotation :— Refd. 
v. A.-G., [1926] A.C. 172. 

1736. Add. Annotation :-- Refd. 
v. A.-G., [1026] A. ©. 172. 

1809. Add. Calations :—134 L. 
M.L. C. 604. 

1888. Add. Annotation: Refd. Cayzer, Irvine v. 
Board of Trade, [1927] 1 K. B. 269. 

1846. Add. Annotation: Generally, Mentd. Faleon 
v. Famous Playerr Film Co., [1926] 1 Kk. 3B. 
308. 

1850. Add. Annotations :—Generally, Refd. Ade- 
laide S.S. Co. vo. R. (1925), 05 L. J. KK. B. 218 ; 
Cayzer, Irvine v. Board of Trade (1926), 12 
T. da. R. 731. 

1854. Add. Annotation :— Refd. Adelaide S.S. Co. 
v, A.-G., [1026] A.C. 172. 

1858. Add. Annotation :— Refd. Adelaide S.S. Co. 
ve ALK-G., [T1026] AL CL 172. 

1860. .1dd. Annotation :- Refd. Board of Trade v- 
Cayzer, Irvine (1927), 43 T. L. RR. 625. 

1948. Add. Annotation :—Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 WK. OB. 567. 

1965. wtdd. Cifation ¢ —[1904] P. 198, 1. 
widd. Annotations: Refd. The Normandy. 
[i908] PL. 187; Mancomunidad Del Vapor 
Frumiz vo. Royal Exchange Assce., [1027] 1 
K. B. 567. 

1981. sidd. Annotation :-— Apld. Admiralty Comrs. 
v.88. Chekiang, [1026] A.C. 637. 

1982. Add. Annotation :- Refd. Admiralty Comrs. 
v. SS. Chehiang, [1026] A. ©. 637. 

2010a. - Recovery of damages in collision 
action.| Defts.insured plitfs.’ steamer against 
the usual marine risks, the steamer being 
valued in the policy at £1,000. During the 
currency of the policy the steamer collided 
with another steamer, The ship was repaired 
at plitfs.’ cost, & a collision action by pltfs. 
against the owners of the other steamer was 
settled, & the owners of the other steamer 
paid over to Th £2,500, as being half 
the damages. In an action against defts. 





Adelaide S.S. Co. 
Adelaide S.S. Co. 
Adelaide S.S. Co. 


T. 350; 16 Asp. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


plitfs. contended that, as the balance of their 
loss was £2,500 they were entitled to recover 
that amount, it being less than the value of 
£4,000 put on the steamer in the policy :— 
Held: defts. were liable only for £1.500, 
being the difference between £4.000 & £2,500, 
the amount recovered by pltfs. from the 
owners of the other ship.—GoOoLE & HULL 
STEAM Towina Co., Lap. v. OCEAN MARINE 
INSURANCE Co., Lrp. (1927), 44 T. L. R. 
133. 

2014a. Loss less than amount paid into court.|— 
Resps. insured applts.’ tug bout by a policy 
of marine insurance, which provided that, on 
w claim for a constructive total loss, the 
insured value was to be taken as the repaired 
value, & that nothing was to be taken into 
account for the damaged valuc, & also that 
all claims were to be subject to Inglish law 
& usage. The tug was sunk by collision, 
& appits. at once gave notice of abandon- 
ment. Salvors employed by resps. raised 
the tug in a few days, & the abandonment 
was vot aceepted. The salvors, without 
the knowledge of applts., made an offer to 
resps. for the tug, A resps. requested them 
to put it into writing. which they did. The 
appellate ct., considering the evidence as to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct.:—J/leld: (1) the 
sinking was not anactual total loss ; (2) resps. 
were not precluded from denyimg that they 
had accepted the abandonment 3; -(3) there 
had been no constructive total loss within 
Marine Insurance Act, 1906 (c. 41), 58. 60 (2) (i), 
since even at the date of the abandonment 
It was not unlikely that the tug could be 
recovered, & it was unnecessary to consider 
whether the old rule, that the crucial moment 
was the commencement of the action, had 
been modified by sects. GL & 625; (4) the 
appellate ct. was not bound to accept the 
highest estimate of the cost of repairs piven 
by resps.’ witnesses, & the et. 5 finding as to 
the sum necessary, being justified by the 
evidence & not being based upon any error 
of principle, could) not) be questioned. 
CAPTAIN J. A. Cates TUG & WHARFAGE Co. 
®% FRANKLIN INSURANCE Co., [1927] A. C. 


GOS; Y9BL J. P.O. 1823; 137 L. TT. 709, 
PP, Cc, 

2055a. —-- — _..|--Caprain J. A. CaTEs TUG «& 
WHARFAGE (CO. @. FRANKLIN INSURANCE 


C'o., No. 20141a, ante. 


2087. Add. Annotution :- Mentd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 
2145. 1dd. Annotation :—Expld. Captain J. A. 
Cates Tug & Whartage Co. v. Franklin Insce., 
[1927] A. C. 6s. 

2152a. Sunken ship - Recovery probable at date 
of abandonment. —(Carrain J. A. CATES TUG 
& WHARFAGE Co. v. FRANKLIN INSURANCE 
Co., No. 2014da, ante. 


2189. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners) (1926), 05 L. J. P. 145. 

2259. Add. Annotation :—Mentd. The Massillia, 
[1926] P. 180. 

2286a. ——- .J—Vacttm OIL Co. v. UNION 
INSURANCE SOCIETY OF CANTON, LYp. (1926), 
32 Com. Cas. 53, C. A. 

23338a. Negotiations for ship between under- 
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writers & third party.!—(Caprain J. A. CaTEs 
Tua & WHARFAGE (Co. vr, FRANKLIN INSUR- 
ANCE (o., No. 20] 1a, ante. 

2339. Add. Annotations :—Refd. Sheppy Glue & 
Chemical Works v. Medway River Conserva- 
tors (1926), 24 L. G. R. 457. Mentd. The 
Mostyn (1926), 135 L. T. 693: Re Ryder «& 
Steadman’s Contract, [1927] 2 Ch. 62, 

2340. Add. Annotations :—Refd. Whitney v. I. 2. 
Comrs., [1926] A. GC. 37. Mentd. Sheppy 
Glue & Chemical Works ». Medway River 
Conservators (1926), 24 L. G. R. 457: Wigg 
al of Irish Free State (1927), 96 L. J. PoC. 

2379. Add. Annotation :—Refd. Goole A Hull 
Steam Towing Co. er. Ocean Marine Insce. 
(1027), 44/1. 1. R. 133. 

2404a. Prosecution of claim Condition limiting 
time for.) A’ certificate of imsurance was 


Vol. XXIX.-—Insurance. Cases 2333a—2907a. 


issued under what were said to be policies of 
insurance, The policies contained a condition 
that no claim under them eould be maintained 
unless brought within a year, but in the 
certificate there was no such condition. An 
action was brought on the certificate, but 
not within a year: Held: the alleged 
policies were not contracts of insurance at 
all, but the certifieate was the actual insur- 
ance, &, in the circumstances, the clause as 
to limitation of time could not) be read into 
if. De Mowneny er. Puaanix INSURANCE Co. 
OF Thartrvorp (1927), 48 PL. R. 955° 71 
Sol. Jo. L003. 


2445. ldd. Annotation: Refd. Lothian v. 
worth Press (1927), 1387 1. PT. 582, n. 


2469. Add. Annotation: Generally, Mentd. British 
American Continental Bank ¢. British Bank 
for Foreign Trade, | 126] 1K. BB. 328, 


Kp- 


Part II1.—Fire Insurance. 


2568. Add. Annotation: As to (2) Consd. Lake v. 
Simmons (1926), 95 L. J. K. B. 580. 

2572. Add. Citation :- 81 Com. Cus. 10. 
Add. Annotation :- Mentd. Lirji Mulji_ ov. 
Cheong Yue S.S. Co., (1926) A. C. 497. 

2644. Add. Annotation: Generally, Mentd. Pailin 
v. Northern Kmployers’ Mutual Indemnity 
Co. (1925), 95 L. J. KB. 25, 


| 2657. 


| 2718. Add. Annotation : 


Add. Annotation: Refd. Looker ov. Law 
Umon & Rock Tnsee. (1927), ET. ba. Re Ood. 


Consd. Iuuke v. Simmons 
(1926), 95 La J. RK. Be ost. 


2740. Add. Annotation : - Generally, Refd. Lake 
v. Simmons (1026), 9o lL. J. I. B. S86. 


Part IV.—Life Insurance. 


2906, Add. Annotation: Refd. Looker rr. Law 
Union & Rock Inpce. (1927), 187 1. RP. 64s, 

2907. (dd. Annotdtion: Refd. Looker rv. Law 
Union & Rock Insee, (1027). 137 1. TOES. 


2907a. - —.' 1O du. to detts. 
PART II. SECT. 26, SUB-SECT. 1. A. } 


n. Read now ‘* 2404a 1.”’ 
Oo. Read now ‘ 2404a 11." 


PART II. SECT. 26, SUB-SECT. 2. 


On July sent HY 
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A polies of bpsurance upainst 
fire, Whieh rocludes the condition that 
the eco shallmake good loss or damage 
the explosion 
natural gus ina building nol forming 


proposal tow an mnsurance on his dite, in which 
he stated that he was “now free from: serious 
disease or ailment.” Phe proposal contamed 
this declaration: ‘ Ttas hereby declared that 
the above particulars are trae, Ait is agreed 
that this proposal A declaration shall be the 
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PART Ill. SECT. 13, SUB-SECT. 2. B. 


14. funchaser of property 
subject to morta MMhough frre before 
regestration of transfer.) MSELIUS or. 
Riovan PNsunmanen Co., Tap., [Paizo] 





Of cond oor 


A. (b). | part of gas works, & loss or datuapge LR #52: 48 A EL TT. 10, FPOR6] 
sd. ftecovery of intercst Althouuh | hy tire caused by any other explosion, 7 Argus Lo 1C 28% AUS. 
achion tried without jury | “Pacer p covers Joss caused by a grain-durt 
COASr COAL FREIGHILES. Lepr | @xplosion, where, although the origin PART IV. SECT. 5. 
WasICHESILR Finn Inscraxc, Co, Of the explosion eannot be positively ra. Jnsurance for benett of mtendcd 
oF New Yoh. Pace Coast Coan , Proved, its most probable cause is ie followed by marreage bated 
FREIGHTER, LTD. t WESTERN ASSL: | found to have been the ignition of the 1 pe wy ran, (926, 6 Db de Ro 1088, 
ANCK CO. (3. Cy, (se6) ¢ DLR particles of gram-dust suppended in “90 L. Ro Ad6”” CAN, 
963, (1926; 3 W.W 1. 356 CAN. | the air. -Rinpin Brewery, Tip. 
: ° MERCHANTS FIRE AbSURANCH TOES PART IV. SECT. 9, SUB-SECT. 2. D. 
PART III. SECT. 2, SUB-SECT. 2. SE gpa, oe OLE 5 Aalto MeO) 29061. Material alteration ue health | 


t i. - — TSeability of casured 
Refusal to subrogate ) - GLopin o& 
RUTGERS Firt: INE RANCH Con o¢ 


TRUEDELL, [1926) 4 D. Le R. 
YO. L. lt. 444. - CAN. 


PART III. SECT. 3, SUB-SECT. 2. 

h (p. 391) i. -,] 'LARKE + 
FIDRLITY-PHOENIN, Fria. INSUKANCE. 
CO. OF NEW YorK, [1926] 1 D. I. KR 
303; 580. L. R, 148 — CAN. 


PART HI. SECT. 5. 


| 
ki, -—— J SUN INSURANCE OFFICL | 

®. Roy (Can ), (1927) 1 Db L. KR. 17.-- 

CAN. 


of0, 3 
245.—S, AF. 


d (ps. 320) 1. 


m i. - 
PART III. SECT. 7, SUB-SECT. 2. 


2599 i. Ewploswn--Grain-dust ex- | 415.—CAN. 


W. W. dt. 497.-- CAN. 


sm. ‘* Burning of prayrie.”’| -WESsT 
RAND ESTATES, LTD. t. 
INBURANCE Co., Lip., [1925] App. D. 


PART III. SECT. 





On change of nature 
of occupation on insured premises.) — 

E8T RAND EsSTaTEs, Lrp. v. 
ZEALAND INSURANCE ©Oo., LTD., [1925] 
App. D. 245.—S. AF. 


PART Ill. SECT. 


~} - MaAQeHGIo ov, CANADA 
ACCIDENT & Fite 
(1926) 1 Dp. L. R 1002; 


A, atter Inaking a proposal fora 
polhey of Tife apsurance & undergoing, 
on Maro, a tmediera! examination, 
consulted a doctor the next day, & 
on his ads lee was, on Mar, 16, operated 
upon for hydrocele, On Mar, 14 the 
premitina had been paid & a pros tional 
recorpt given, & on Mur. 20° the co.'s 
acceptance Of the risk was posted, A. 
ded from heart future ou Mar. 24 -- 
Hild: (1) non-disclosure Of any 
material circumstances arising at any 
moment between the proposal & the 
completion of the contract avoided the 
contract: (2) the consultation on 
Mar. 9 & the operation were material 
facts, which A. ought to have com- 
inunieated to the  c¢o.—-WALL — v. 
SOUTHERN CROSS ASSURANCE Co,, LTp., 
[1927] N. Z. L. Rk. 106.—N.Z. 


EW AVUALAND 
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PART IV. SECT. 13, SUB-SECT. 1.—A. 


fi 
ik 
AN 


PART IV. SECT. 18, SUB-SECT. 1.-—E. 


basis of the contract of assurance.”’ On 
July 15 defts. replied stating ‘‘ The proposal 
made by you... . hasthis day been accepted, 
& if the health of the life proposed remains 
meanwhile unaffected, the policy will be issued 
on payment of the first premium. ... The 
risk of the co. will not commence until receipt 
of the first premium, & the directors mean- 
while reserve the power to alter or withdraw 
this acceptance.” On July 21 L. began to 
feel ill, & on the next day a friend filled in a 
cheque for the first premium, which L. signed 
in bed. The cheque was not sent off till the 
evening of July 24, by which time L. was 
semously ill with pneumonia. On July 26 
defts. received the cheque, & thereupon they 
sent to L. a certificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quarterly 
premium a policy would be issued in due 
course. On July 27 L. died. His adminis- 
trators sued defts. for the sum insured :— 
Held: (1) the acceptance of the proposal by 
defts. was made in reliance upon the continued 
truth of the representations therein, & as the 
risk had been materially increased between 
proposal & acceptance, a condition which 
defts. had made a condition going to the root 
of the contract had not been fulfilled ; 
(2) since contracts of insurance were con- 
tracts wberrima fidei, there was a duty of 
disclosure on the part of the assured to 
inform defts. of his change of health, which 
was a material change In the risk insured, & 
the position was here even stronger because 
defts. had inserted express terms in their 
documents to protect. themselves.—LOOKER 
v. LAw UNion & ROCK INSURANCE Co., Lip. 
(1927), 137 L. T. 6483; 43 T. L. R. 601. 


Teena enamel 


Cases 2007a—3157a. FEXNGLISH AND EMPIRE Diaest SUPPLEMENT. 


2038. Add. Annotation :—Mentd. Fisher v. Walters 
(1926), 90 J. P. 195. 


29050. Add. Citations :—[1927]1Ch.55; 051. J.Ch. 
434; 185 L. T. 658; 42 T. L. R. 604, C. A. 


2968. Add. Annotation :—Mentd. Re Wethered, 
Ex p. Salaman, [1926] Ch. 167. 


2969. Add. Annotation :—Refd. James v. British 
General Insce., [1927] 2 K. B. 311. 


3050. Citations :—For ‘“‘ Ex p. LANCASTER” read 
‘““ Re JACOB’S ESTATE, LANCASTER v. GASELEER, 
Ex p. LANCASTER.”’ 


8052a. -——- Annuity not redeemed by grantor.|— 
Upon the execution of a mtge. from A. to B. 
to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity was redeemed & all arrears & 
expenses paid. A. died without having 
redeemed the annuity. B. paid all the 
premiums on the policy till A.’s death :— 
Held: B. was entitled to receive the policy 
moncy from the assurance co. & the bonuses 
payable in respect thereof.—BASHFORD v. 
CANN (1863), 33 Beav. 109; 9 L. T. 43; 11 
W.R. 1087; 55 H.R. 308. 

Annotation :—Refd. Preston v. Neele (1879), 12 Ch. D. 760. 


3091. Add. Citations :—95 L. J. Ch. 196; 135 

L. T. 874. 

3097. Add. Annotation :—Generally, Refd. Trede- 
gar v. Harwood (1927), 44‘. L. R. 17. 

8104. Add. Citation :-—134 L. T. 557. 
Add. Annotation ;-—Refd. Buerger v. New York 
Life Assce. (1927), 48 T. L. R. 601. 

$128. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


Part V.i—Accident Insurance: Insurance against Liability 
for Accidents to Third Persons. 


8141. Add. Annotation :---Apld. Roberts v. Anglo- 


pee Insece. Agsocn. (1927), 96 L. J. K. B. 
) . 


8148. Add. Annotation : —Gencrally, Refd. Lake v. 


Simmons (1926), 95 L. J. K. B. 586. 


3155. Add. Annotation :—Refd. Rowett, Leaky v. 


Scottish Provident Institution (1926), 95 
L. J. Ch. 434. 


3157a. ——— ‘‘In charge of any vehicle.’’|—By 


a policy of insurance against death by 
accident the insurers undertook to pay £250 
in case of death, ‘if the reader while a 


aap in a public thoroughfare be killed 
y accidental impact with a moving vehicle,”’ 
provided that ‘‘ the reader be not at the time 
of the accident in charge of any vehicle.’’ An 
insured person, who was riding a bicycle, got 
off at the foot of a hill, &, having pushed it 
some way, stopped to speak to another man 
& stood holding his bicyle, & an unattended 
motor-car came running down the hill & 
struck the insured person & caused his death : 
—Held: the word ‘ vehicle” included a 
bicycle, &, as the deceased man was ‘in 
charge of ”’ the bicycle within those words in 





ance Act, 1924, 8. 154 (2). +—-Re TURNER | to indemnify the M. Co. inst losses 


eats ae a IN ~~. | & CaNADIAN ORDER OF FORESTERS, | or liability under the award, & brought 
jathon.}oSimpaow 2, Mertgage”"Sub- | 11996] 4 D. L. R. 793; 59 O. L. R. | an action for a declaration that he had 
}2 he 1038; 33 Man. L. R. | 348.—CAN. @ first charge upon the money which 

; (1923) 2 W. W. R. 99.—CAN. sp. Production of grant of probate— | the M. Co. were igh eis to Pi petagy bh 
oii, —— 70 non-preferred bene- | Necessity for.} NATIONAL LiFe Insur- | from the C. Co., & for an order for 
. ; YN ’ 1926] 2 yment. The C. Co. admitted that 

y — Vahdity.)— Re | Murruy | 4, - Hh eee ose eS pit — | they had issued as policy which was 

e I.), {1926) 4 D. L. R. 1136.- CAN. : ® ° xd = . valid & subsisting at the date of pitf.’s 

: injuries, by which they agreed to 
PART V. SECT. 3, SUB-SECT. 3. indemnify the M. Co. against loss for 
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}-Re BENJAMIN 


damages on account of bodily injuries 


ay See anne q i. .|--Pltf., a workman | Luftered withjn the period of the policy 
(1926), 59 O. L. R. 392.—CAN. eniployed by the M. Co., was injured, | by any employes :--Held: pitt, had 


obtained an award for compensation | 15 status to maintain the action.— 


under Workmen’s Com on Act, = 
PART IV. SECT. 15, SUB-SEOCT. 2. 1902. At the date of the award the D1souRDI v. SULLIVAN GROUP MINING 


wi. —— .ipplication for declaration | M. Co. were ogg 3 
as to—IVho may apply—Ontario Insur- | alleged that the 


Co. & MaRYLAND CASUALTY Oo. (1910), 
wound up. Pitt. | 15'B. Cc. R. 305.—CAN. 


. Co., were liable 
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8200. Add. Annotation: 


8233 iii. ——— 
{1926] 4 D. L. R. 37; [1926] 2 


the policy, the insurers were not. liable.— 
HARPER v. ASSOCIATED NEWSPAPERS, LTD. 
(1927), 48 T. L. R. 381. 


8176. Add. Annotation :—Refd. Rowett, Leaky v. 


Scottish Provident Institution (1926), 95 
L. J. Ch. 484. 


3194a. ——— ——_.]|—-JaMES v. Brimsy GENERAL 


INSURANCE Co., No. 3214a, post. 


Refd. Koskas v. Stan- 
dard Marine Insce., (1926), 42 T. L. R. 692. 





8210. Add. Citation :—95 L. J. K. B. 25. 
3214. Add. Annotations :—As to (1) Folld. James 


v. British General Insce., [1927] 2 K. B. 311. 
As to (3) Folld. James v. British Gencral 
Insce., [1927] 2 K. B. 311. 











3214a. -|—A policy of insurance pro- 


vided that the insurance co. would indemnify 
the assured against all sums which he might 
be legally liable to pay for damages or 
compensation to any person for accidental 
bodily injury or accidental damage to 
property, where such injury or damage was 
caused by the driving of the insured’s motor 
car, including law costs when incurred with 
the consent of the co. While the insured 
was driving his motor car a collision took 
lace between it & a motor cycle, the result 
eing that the driver of the latter vehicle 
was injured, a passenger thereon was killed, 
& both vehicles were damaged. At the time 
of the collision the insured was drunk through 
his own unpremeditated folly. The insured 
was convicted of the manslaughter of the 
deceased passenger. The injured driver 
brought an action for personal injuvies against 
the insured, in which he was awarded damages 
& costs, & the insured incurred costs. The 
insured also incurred costs in repairing 
the vehicles, in attending an inquest on 
deceased, & in defending himself in the 
police ct. proceedings before his trial. In 
an action by the insured against the co. for 
indemnity against these damages & costs: 
Held: (1) the policy covered Habilities of 
the insured for accidental bodily injury to 
any person or accidental damage to property 
caused by his negligence, even though gross 
& attended by criminal consequences ; (2) the 
policy, by covering these liabilities, was not 
void as against public policy, & the insured 
was entitled to the indemnity which he 
claimed.— JAMES »v. BRITISH (iENERAL IN- 
SURANCE (‘o., [1927] 2 K. BK. 311; 96 L. J. 


| $216a. ~-— 


Vol. XXIX.—Insuranoe. Cases 8157 a—38200a. 


K. B. 729; 187 L. T. 156; 483 T. L. BR. 364; 
71 Sol. Jo. 273. 

-.|\—JAMES v. BRITISH GENERAL 
INSURANCE C'o., No. 3214a, ante. 





3216b. Protection against criminal consequences.| 


—JAMES v. BRITISH GENERAL INSURANCE 
Co., No. 3214a, ante. 


| $217a. —-— -——— Actual driver also insured— 


Ratable contribution.J]—G. took out with the 
M. co. @ motor car insurance policy covering 
himself & any friend driving with G.’s 
consent, & providing as following: ‘‘ Con- 
dition 6. The extension of the indemnity to 
friends or relatives of the insured is con- 
ditional upon such friend or relative boing 
a licensed & competent driver & not being 
insured under any other policy. Condition 
10. If at the happening of any accident, 
injury, damage, or loss covered by this 
policy there shall be subsisting any other 
insurance or indemnity of any nature what- 
ever covering same, whether effected by 
insured or by any other person, then the co. 
shall not be liable to pay or contribute 
towards any such damage or loss more than 
a ratable proportion of any sum payable in 
respect thereof for compensation.” L., G.’s 
brother-in-law, took out with the G. co. a 
similar policy, providing that. ‘‘ insured will 
also be indemnified hereunder while per- 
sonally driving a car not belonging to him 
provided that there is no other insurance in 
respect of such other car whereby insured 
may be indemnified,” & that “if at the time 
of the occurrence of any accident, loss or 
damage there shall be any other indemnity 
or insurance subsisting whether effected by 
insured or by any other person the corpn. 
shall not be liable to pay or contribute more 
than aratable proportion of any suins payable 
in respect of such accident loss or damage.” 
While I. was driving G.’s car with G.’s con- 
sent it had a collision, & L. had to pay damages. 
Gt., as trustee for L.., claimed against the M. 
co., & L. on his own behalf claimed against 
the G. co.:—Held: in cach policy the pro- 
vision as to ratable contribution qualified 
the preceding clause, & each co. was liable to 
pay claimants half the umount claimed.— 
GALE v. Moron UNION INSURANCE Co., LTv., 
LOYsT v., GENERAL ACCIDENT Fink & LIrt 
ASSURANCE COoRPN., Tp. (1026), 96 L. J. 
K. B. 199; 43 T. lL. R. 15; 70 Sol. Jo. 1140. 


Part Vil.—lInsurance against Burglary and Theft. 


8252. Add. Citations :—affd., (1927] A. C. 140; 


136 L. T. 268; 43 T. L. R. 46; 70 Sol. Jo. 
1111; 32 Com. Cas. 62, H. L. 


8256. Add. Annotation :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


3257. Add. Annotation :—Generally, Refd. Lake v. 


Simmons (1926), 95 L. J. K. B. 586. 


8258. Add Citations :—reved., [1926] 2 K. B. 51; 


95 L. J. K. B. 686; 1385 L. T. 129; 42 T.L. R. 
425; 70 Sol. Jo. 584; 31 Com. Cas. 271, 
O. A. ; revad., [1927] A.C. 487; 96 L. J. K. B. 


621; 1387 L. T. 233; 43 T. L. R. 417; 71 Sol. 
Jo. 369; 33 Com. Cas. 16, H. L. 


8260a. ‘* Dishonesty ’’—-Discounting bills of ex- 


change subsequently dishonoured.] — Pitf. 
was insured by two policies, subscribed by 
deft., against loss or deprivation of bills of 
exchange through theft & any other loss 
whatsoever through theft or other dishonesty. 
During the currency of the policies pltf. was 
induced by false representations to discount 
certain bills of exchange. The bills were dis- 


PART VI. SECT. 8. 
SS OS a pala A aes OF ENFIELD v. LONDON GUARANTEE & ACCIDENT Co., LTD. (Sask.), 
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. 26 2%On 8898. 


honoured, & pitt. brought an action on the 
policies on the ground that he had suffered a 


Joss through having dealt in the bills. | 
contended that the above provision in the 
policies only covered accidental loss of docu- 
ments or physical deprivation of the pos- 


wepisn anp Kuprre Dicest SUPPLEMENT, 


session of documents :—Held; ;: 
was caused by dishonesty within ();, 
WASSERMAN v. BLACKBURN (1920), 4 
95. 
8269. Add. Annotation :—Refd. Lake v. Sinu, 
(1926), 95 L. J. K. B. 586. 


Dett. 


as 
as 


Part Vill.—Other Kinds of Insurance. 


3279a. --— To be used only for commercial 
travelling—-Damaged whilst carrying pas- 
sengers.|——//eld : a statement in a proposal 
form that a motor car was to be used only 
for commercial travelling was a 
descriptive of the risk covered by the insur- 
anee, & the insurers were not 
aecident which happened while the motor 


car was being used to carry passengers, 

carrying passengers not being within the 

description. ROBERTS vt. ANGLO-SAXON IN- 

SURANCIE ASSOON. (1927), 06 L. J. K. B. 590 
37 1. T. 24133 48 7. LR. 859, CL UA. 

| 3282. Add. Annotation :- Refd. Lake v. Simmons, 

[1927] A. ©. 487. 


3289. Add. Citation: —95 L. J. Ch. 24. 


statement 


liable for an 


Part Xl.—Mutual Insurance Associations. 


3366. Add. Annotations ¢ 





Behar Ry., Ef. 


19260) (1926), 135 lL. T. 689. 
3367. Add. Annotation :—-Refd. 


3368. Add. Annotations s- 


PART VIII. 


Misstatements in proposal 


gi. 
Mohat? amount tor} A IMotor vohiele 


mn othe possession of the purchaser 
under a hire-purchase agreement was 
destroved obs fire, An aetion was 


brought by the two parties to the hire- 
purchase agreement Under ao poliey 
mwsued in the names of both parties. 
Dofts. pleaded that all benefit under the 
poliey had been forfeited through 
misstatements dno the proposal The 
proposal began “ Powe, the under- 
signed desire to insure my /our motor 
vohicele " After the words % owner's 
full name,” was written the names. df 
both pltfs. °* for their respective riachts 
& interests.” The question “ Have 
you ever made ao claim against any 
InSUraAnee ca was answered “S No” 
The proposal was signed by only one 
pif. Although pltf who syurned the 
proposal had never made a claim, the 
other had done so: -lleld «= ao non- 
suit, on the ground that the evidence 


Refd. 


Mentd. I. R. Comrs. v. | 
Westleigh Mstates Co., I. R. Comrs. ¢. 
R. Comrs. v. 
(1925), 12 Pax Cas. 657; Re Debtor (No. 3 of 


Cornish 
Assce. v. J. R. Comrs., [1926] A. C. 281. 


Cornish Mutual 
Assee. v. 1. R. Comrs., [1926] A. C. 281 
Greenberg ve. Cooperstein, [1926] Ch. 657 


Re United General Commercial Insce. Corpn., 


South [1927] 2 Ch. 51. Mentd. Thomas v. Kvans, 
Kecentrie Chib IL. R. Comrs. v. South-West Lancashire Coal- 


Owners Assocn. (1926), 185 L. T.. 678. 

3396. Add. Annotation: Refd. Brown ¢. Harrison 
(1927), 96 la J. IK. B. 1025, 

3397. idd. Annotation: Consd. Brown v. Harrison 
(1927), 96 I. J. K. B. 1025. 

; 3398. ces Annotation : —Refd. Brown tv. Harrison 

. (1027) 


Mutual 


roved the plea, should he set aside g in, afmount recovarable,} -On 


TES ERS & PADDINGION MOTOR SiR 


sich. Lrp. «. Danariy & Co., Iap 
(1926), 26 S. Rn. N.S. W. 195, 4% 
Ns W WN. 39. AUS. 


& ia. -) A proposal 
for the ansurance of a motor car con- 
tatned the question, ‘* Hus any proposal 
for insurance, or any policy ever been 
Withdrawn, deelined) or eancelled ? °° 
PH ‘S answer was * No” | Pitf. had 
held a polieyv over the ear with another 
eco, buf by arrangement, & to oblige 
pltt., this pohey had been ternanated : 
--Hield the word * cancelled ’ mount 
the determination of the pohey by 
the utmilateral act of the co., & the 
termnination of the polievo bv mutual 
arrangement did not amount to a 
eancellution, & the answer te the 
question in the proposal was true.—- 
WiILLcockKs vr. NeW ZRALAND INSU k- 
wer Co., [1926] No ZG. a. Re sad, 


e ° 


an appraisal of the value of an automeo- 
bile Which has been stolen & destroyed 
by flre, the fact that the sound value 
®& the replacement value are found to 
be the same is not error on the face 
of the award, but ls only another way 
of saving there was a_stotal loss,— 
SMARLL tm ATDLIANCIC INSURANCH CO. 
(NO 3), FE926) 4D LR 1738. (1926) 
3W.W. RR. 563. 36 Man L R £10 — 
CA 


PART X. SECT. 1. 


pi. oe] Rov 1500 C11 BOF 
Caraarny (Alta), (1926) 3° W. OW. RR, 
468 . 16 Can. Crim, Cas. 276.—CAN. 


sw. Discrimination in rates charged— 
Investigation by Superintendent of 
Insurance under Ontario lusurance tet, 
1921, 8s. 2b62— Position ds dutica of 
Superintendent.J—Re GiNERAL ACCI- 
DENT ASSURANCL Co., (1926) 2 D L. RR. 
390; 550. LT. Ro 470.— CAN. 


10. 

324. 
447. 
454. 
455. 
456. 


Vol. XXIX.—Cases 10-—497a. 


INTERPLEADER. 
Part I1.—-Interpleader in the High Court. 


Add. Annotation :—Apld. Republica de Guat e- 
mala v. Nunez, [1927] 1 K. B. 669. 
Add. Annotation: Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 
Add. Annotation’ :— Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. 1B. 669. 
Add. Annotation: Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. 2B. 669, 
Add. Annotation :— Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 
Add. Annotation :—Refd. Kepublica de Guat e- 
mala wv. Nunez, [1927] 1 IW. B. 669, 


PART II. SECT. 


| 462a. - -— With leave.!}—-Under R.S. C.. Ord. 57, 
r. LJ. an appeal dies by special leave from the 
decision of a judge sitting without a jury on 
the trial of aninterpleader issue, REPUBLICA 
DE GUATEMALA ¢. NUNEZ, [1927] 1 1K. 1B. 669 ; 
9601. 0. KR. OB. fils 6 1. TT. Ths 18 
TT... R.US7 3 7) Sol. da. 85, C. A. 


fnnotation. Mentd. Richardson v« Richardsen, [1927] P. 
22s, 


464. .idd. Annotation: Apld. Republica de Guate- 

mala eo. Nunez, | lO27] PR. B. 669, 
Bouvcmuanroor. 
R. 616, DL, 


PONSFORD 


497a. 


—- 


(1886), 2 -T. LL. 


8, SUB-SECT. 4. 


e. On appeal, 11 VP. Wt. 296. 


PART II. SECT. 


8, SUB-SECT. 7. 


d (p. 491) i. On appeal, 11 VY. R. 296. 
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Cases 9a—299. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


INTOXICATING LIQUORS. 
Part |.—Definitions. 


9a. 


Addition of quinine.|—-Whether the 
addition of quinine to wine makes the 
mixture cease to be a wine within Licensing 
(Consolidation) Act, 1910 (c. 24), so as to 
exempt the seller from holding a justice’s 


12. 


a ene 


licence, depends on the proportion of the 
mixture.—SHARP v. SPARKES (1926), 70 Sol. 
Jo. 1069, D. C. 

Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 287. 


Part IIl_—Application for Licenses. 


92. Add. Annotation :—Refd. Thomas v. Newington Licensing JJ. (1926), 136 L. T. 638. 


Part IV.—Grant of Licenses. 


140. Add. Annotation : —Refd. Thomas v. Newing- 


ton Licensing JJ. (1926), 136 L. T. 638. 


Add. Annotation: Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 
Pending hearing of summons 
against applicant.| —Applts., the licensee & the 
owners of a public-house, applied to the 
licensing justices on Mar. 1 for a renewal of 
the licence, which was duc to expire on 
Apr. 4. The justices, on the ground that 
summonses were pending against the licensee 
for supplying during non-permitted hours 
intoxicating liquor for consumption on the 
premises, adjourned the consideration of the 
application to the next transfer sessions to 
be held on Apr. 12. On Mar. 4 the licensee 
was convicted on the summonses, & on 
Apr. 12 the licensing justices refused the 
renewal: —Held: the adjournment did not 
amount to a refusal of the renewal. —THOMAS 
v NEWINGTON LICENSING JJ. (1926), 136 
Il. T. 6388; 483 T. LL. R. 1813 sub nom. 
THOMAS v. NEWINGTON JACENSING JJ., 
Mrux’s Brewery Co., LrTp. v. NEWINGTON 
LICENSING JJ., 91 J. P. He 25 L. G. R. 109. 
149. Add. Annotation :—Apld. Frome United 
Breweries Co. v. Bath TS, [1926] A. C. 586. 


202a. Applicant’s willingness to contribute to com- 
pensation fund.]~-A question arose which of 
two adjacent licensed houses should be 
granted a renewal of its licence, & which 
should be suppressed. The owners of each 
house submitted to the licensing justices 


141. 
141a. 


— ww 


206. 
234. 


267. 





to the compensation fund if the alterations 
were sanctioned. The same licensing justices 
sat as compensation authority to consider 
the question of redundancy, & decided to 
renew the licence of the house whose owners 
had offered the contribution, it appearing 
from the evidence that that house, when 
altered, could be made the better of the two. 
They then, as licensing justices, approved 
the alterations to that house :—Held: (1) in 
considering the question of the contribution 
offered to the compensation fund the licensing 
justices had taken extraneous matter into 
account, & as this must necessarily have 
affected their minds as compensation autho- 
rity, their decision must be quashed; (2) it 
was contrary to the spirit of the Licensing 
Acts, though it might be within the letter 
of them, that the powers of the compensation 
authority should be delegated to the licensing 
committee so that the two bodies were 
identical, it being clearly intended that they 
should be separate & independent bodies.— 
R. vt. SHEFFIELD JJ... Bx p. RAwson (T.) & 
Co., Lrp. (1927), 9) J.P. 193; 44 T. L. R. 


43; 25 L. Gt. R. 5636, D.C. 

Add. Annotation :—Refd. Short v. Poole 
Corpn., [1926] Ch. 66. 

Add. Annotation :—Refd. R. v. Holborn 


Licensing JJ., Ez ». Stratford Catering Co. 
(1926), 90 J. P. 159, 

Add. Annotation :—As to (1) Refd. R. x. 
auoeee JJ., Hae p. Rawson (1927), 91 J. P. 


plans of pipes alterations, & the owners ; 
of one of the houses offered to pay £1,250 | 209. Add. ARON :—Apld. R. v. Holborn 
PART I. ater 36 Man. L. R. 11. peat TS yn se) 8 i'w. Wo rere 
11. ‘ Sptrite "—Inelude rum—In- of R. ; 
land Revenue Act, R. 8S. C., 1906 (c. 51), latter Act Act by 3928 “SW. as), & . 1. eigen k & CAN 
a. 185.)—Re R. +. MOK ENZIE, (1926), regen 1526) ; er eels CLARK (Sask.) 
45 Can. Orim. Cas. 144; 58 N.S. R. | Can. 342; 36 ‘Man. L. i. (1936), ‘45 Can. Crim. Cas. 265; [1926 
318. me 95. GAR 2 2 R. 3 
sa. ‘ ”— Temperance Act aaa ABERLACK &. BURR, sd.  Guenl."} OA. non-paying t 
(Man.), i934 (¢. aaemee or Controt isa] 1D. L. R. 252; (1926}] 1 | of a ere ny ii may be fide 
Act (Man.), 1924 (e._117).}--R Ww R. 120;_ 45 Can. Crim. Cas. | gnest wi uor Act, 1 925.—R. v. 
HUBIN (1926) 4D. L. R 863 ; (1926) 58; 20 Sask. L. R. 293.—CAN. HENDERSON (Sask. . (1086) 2 W W.R. 
W. R. 768; 46 Can. Crim. Cas. k ii, ——.}—R. (JOHNSTON) t. Bust- | 430; 45 Can. Cri CAN. 
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Licensing JJ., Ez p. Stratford Catering Co indiscriminatel 
, ; y.—R. v. HOLBORN LICENSING 
(1926), 90 J. P. 159. JJ., Ez p. STRATFORD CATERING Co., Lip. 
299a. ae Security of tenure.J—On an (1926), 1386 L. T. 278; 90 J. P. 1593; 42 
pobuceuen on the transfer a license the T. L. R. 778; 24 L. G. R. 509, D. OC. 
censing justices may consider he security | 398. tdd. Annotation : ~Retd. R. vr. Shetfield JJ 
of tenure given to the proposed licensee as Ex p. Rawson, (1927), 91 J. P. 193. 


381. 


463. 


a matter affecting his ‘‘ fitness or propriety.” 

They may also adopt a certain standard | 339. ddd. Annotation: -As to (2) Folld. R. v. 
length of notice as generally desirable, & if Shetleld O., Aur Dp. Rawson (1927), O1 5. BP. 
they do so, it is convenient that they should 10:3. 

make it publicly known, provided that it is | 355. Add. Annotation: Folld. R. x. Leicester JJ., 
not made a hard & fast rule to be applied Ke p. Albrighton, [1927] 1 KR. B. 557. 


Part VIl.—-Compensation. 


For the existing paragraph substitute the v. Baru COMPENSATION AUTHORITY, [1925] 


following paragraph :— 1K. B. 685, ©. A. 
—— ——~ -—— Instructing solicitor to | -tunofation: Distd, R. ¢. Leicester dd. dep Albrighton, 
oppose.]—On an application to the licensing | _ !!927) 1 KR. B. 007, 

justices of a county borough for the renewal | 381a. -| The mere fact) that a 
of an old on-licence the justices referred the licensing Justice has originated an objection 
matter to the compensation authority of the to the renewal of a Jicenee, which, conse- 
borough under Licensing (Consolidation) Act, quently. is referred by him & other justices 
1910 (c. 24), s. 19, & at a further mecting to the compensation authority. does not 
they resolved that a solr. should be instructed disqualify him by reason of interest) from 
to appear before the compensation authority sitting & adjudicating, as a member of that 
& oppose the renewal on their behalf. The authority, upon the matter of that Heence, | - 


solr. duly appeared & opposed, & the com- Roo. Leicesren J. Bae pe. ALLBRIGHTON, 
pensation authority refused the renewal, [WTP LK. BL 5573 90. BOS1O3 186 
subject to payment of compensation. Three LT. 635; 01S. Pods 18 RL. Re ISss 


of the justices who sat & voted as members 26 LL. G. R. 110, D.C. 
of the compensation authority had been | 381b. Delegation of powers to Hcensing justices 
I 


parties to the resolution of the licensing Improper.) R. or. Suerrietp JJ. Mar p. 
justices authorising a solicitor to appear on R TT.) & Co.. Lirp.. No. 202: te 
their behalf :—Held: the three justices were lags ng nae eae 
disqualified from sitting on the compensation 394. Add. Annotation: Folld. R. v. Sheffield J., 
tribunal on the ground of bias, & the decision Ke p. Rawson (1927), 91 J.P. 198. 

of the tribunal must be set aside.—FRrome | 416. Add. Annotation: Refd. R. oc. Customs & 
Unrrvep Brewers Co. v. Baru JJ., [1926] argyle Re Pegler (1927), 96 Ta J. 


A. C. 586; 95 L. J. K. B. 730; 135 LT. 
482; 90 J. P. 121; 42 T. L. R. 5671; 24 | 424, Add. Annotation: Mentd. R. ov. Sheffield 
R. 


L. G. R. 261, H. L. 3 revsg. 8. C. sub nom. JJ., Burp. Rawson (1927), OF. BP. 18d. 


Part Vill.—Decisions of Licensing Justices. 


Add. Annotations Generally, Refd. BR. v | 543. Add. Annolation :- Refd. Lorden vr. Brooke- 

° Ciaces ge ° ° ° 4 hat r é 6 ‘4 oe 

Leicester JJ... Aw p. Allbrighton, [1927] 1 Hitching, [1027] 2 IKK. 13. 287. eat ei 

K. B. 557. 548. Add. Annotation :? -Refd. Ree. Leicen er J. 
Fa p. ANbrighton, [1927] 1 WW. B. 557, 


Part 1X.—Hours of Sale. 


575a. Add. Citalions :—[1926])2 K. B. 519; 96 L. J. K. B.1; 90 J.P. 155; 247. G. HR. 471. 


30 
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pemenee nineteen Neem eS te enn 


PART XII. SECT. 1, SUB-SECT. 3.—A. 


656 ii. -.) Where a 
fow minutes to closing-time on a busy 
evoning a drunken man entered a bar, 
where there were from fifty to peventy 
people, & the barman told him to get 
out, & the man having turned towards 
the door, the burman, thinking he had 
lef{ the premises, took no further 
eNeetive stepr to see that he bad done 


no, & a fow minutes later the pohee 
found the oman standing at) another 
part of the bar-counter: J/eld: to 


constitute the offence of “ permitting ”’ 
drunkenness on licensed prenibes there 
must be evidenee that) the Heensee, 
or his servants or agents, consented to, 
or consciously allowed, the drunken 
than to reniadn on the pretuises, & a 
‘permission odin this sense had not 
Deen established McPaRrLAND  ¢. 
SPARKS, [L926] No ZL. R. 689.—N.Z. 


PART XII. SECT. 3, SUB-SECT. 1. 


sk. Auding persons to commit offence 
of beang found unlaufully on premises 


after closing hours.|— Where persous 
are found unlawfully on Heensed 
promises after closing hours, even 


though the heensee was not a consenting 
party to thoir original entry, & after 
their entry pressed them to depart, 
bul showed looseness & lack of control 
not desirable in a licensee, & did not 
turn such persons out of the promises, 
the licensee is guilty of aiding & assist- 
ing such persons to commit the offence 
of being found wilawfully on Heensed 
premises after closing hours.—-ARM- 
STRONG © KELLENKER, [1925] N. 4. 
L. R. 422.—N.Z. 


PART XII. SECT. 3, SUB-SECT. 2. - A, 


727 vi. -] Liquor supplied 
on Heensed premises, by way of gift, 
bv the wate of the Heensee to her guests, 
ata time when sueh persons were not 
lawfully entitled to be suppHed : - 
Heald anotfence under Licensing Act, 
0d, K. 205 (e).  WeVPhRson re. LOW, 
[igzG)N.Z% Le RR. Tol. NZ. 

728 1x. elo oA resident 
ina Heensed hotel was visited by three 
friends, who were non-residents. After 
the ee hours for the sale. or 
supply of liquor, he ordered & paid for 
three reunds of drinks, which were 
consumed by himself A his guests :-— 
field: the hotelheeper had supplied the 
liquor to the resident's guests, & had 
been guilty oof ao contravention of 
Ldconsing Aet, 1921 Ce. 12), 5. 4 (ar). 
M Kvn tt. MiPrcuna.b, PEV27) S.C. Gr.) 
al. ScoT. 


m. Proof that person making illegal 





sales licensee’s agent Takings from 
legal ds illegal sales placed in same cash 
renater.|-- Rev. RICHARDRON (Sask.) 
(1925), 45 Can. Crim. Cas. 142.—CAN. 


PART XII. SECT. 4, SUB-SECT. 1.— 


B. (a). 

164a i. ** Intoricated " What 
amounts to.j- In order to be guilty of 
driving a motor car while intoaicated, 
the driver’s intoxication must be of 
that deeree which renders tus driving 
of the car a danger to the publhie, 

McRat of MeLAvaninin Moron Car 
Co., dito. (Alta.), (1926) POD. Le 2. 
372; (1926) 1 Wo. W. &. 161. CAN. 


PART XII. SECT. 6. 


bi. —— What musi be proved.- -Ona 
prosecution for unlawful possession of 
astil it must be proved that informant 
was au officer of the Inland Revenue De- 
partment or was autborised to take the 
proceedings, that accused’ arrest War 
under warrant, & the liquor referred 
toin the certificate of analysis was that 
Which was sejzed.—R. v. MCKENZIE 
(Man.), (1927) 1 W.W. R649 53 45 Can. 
Crim. Cus, 137. AN. 

bii. - — Preor charge of hiding still 
dismissed Autrefors  aequit.| -K. tv. 
McK enzig (Man.) (1926), 15 Can. Crim. 
Cas. 380. CAN. 

e i. Proof of J— VR. (WILL AMS) 
r YARISH (Man.), [1926] 3 W. W. R. 
586. -CAN. 


PART XII. SECT. 11. 

ro cp. 105) 4o-- - 

ee ie R. or. AXLER 
wh. 80d a 


«. 105) it, —- - Mens rea.) - 
h. JAMBERT (Ont. " (1926) 2D. L. RR. 
CAN. 





* Jlal's 
(1917), 40 


362: 460 Can. Crim. Cas. 300. 


k (p. 105) 9, — — -- - Whether place 
must be speeified.|] Re re [VAN (Ont.) 
(1926), 45 Can. Crim. Cas. 237. -CAN. 

(p. 105) i. - Transporta- 
tion by ratl.| #0. ve. OUR EERFE'S BEVER- 
AGES, LYrp., (1926) 1 1D. L. R. 5920: 45 
ane Crim. Cas. 153; 58. L. R. 221.— 


r Sp. 106) i, -— — Motor car in 
which luguor for sale Jound.jJ—R. v. 
Marren (Ont.) (1926), 46 Can. Crim. 
Cas. 02.—CAN. 

a(p. 106) i,— — Diseretion of magis- 
to alter charge.J— Re ov. HRALEY 
EK. 1.) (1926), 46 Cau. Crim. Cas. 


treste 
(Ps 





b (p. 106) i. - frrounds for 
allonring = Stenographer not sworn.}— 
R. or. Jacons (Ont.) (1925), 450 Can. 
Crim. Cas. 260. —CAN. 
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sn. Carriage of Luquor Act (Ont.)-- 
Not appheable to carnage on person.| ~— 
Re. TURCOTTE (Ont.), (1986) 3 DD. L. R. 
138; 16 Can. Crim. Cus. 59.—CAN. 
ana (p. 306) i. Temperance Act 
(Afan.) 1924 (e. 118)— Second offence— 
feirst conviction more than sir months 
previously-~ Conriction for second offence 


invalid. |—R. ov.) ZAMPHIER = (Man.), 
1926] 2W.W.m. 7213 46 Can. Crim. 


Cas. 76.- CAN. 

aaa (p. 106) ii. 
igs Crown 
mags.) dt. 


Stay of proceed- 
entitled to stay procecd- 
Gar es yr PRAM ArT 


(Mun.), |1926) 3 W.W. R350. CAN. 
aaa (p. 106) iii. — NSonte nce 
dimprisoninent oaedh — hard labour—— 
Tnrahd.| Rev. SteuLe (Man.), [1926] 
2W. W.R. 370: to Can. Crim. Cas, 

259. CAN 
aaa (p. 106) iv. —- cfyyecal  Hear- 


Cannot be 
ee. CHAPMAN 
6 Can. Critn. Cus. 266. 


ing by county court pudge 

rerieued by certiorari] RR. 

(Man.) (1926), 
AN. 


d(p. 107) i. Offences under seet. 
20 triable by single jyustice.) -—khae op. 
IEVASSEDR ON. Bo) (£926), $6 Can. 
Crun, Cus. 126. - CAN. 

Woqp. @7) al = -- Gf ppeal 
Taration.| KR re BROWN 9 Gsyask.) 
(1925), 45 Cam. Crim Cus. 868. CAN, 


Ho (pp. 107) vi. Lequor det) (Sasi), 
W220 (¢. 638) Afidacut of merits  Con- 
dition precedent to appeal By corpora- 
tion or association.) Re (MeCDotuGALL) 
t. ARMY & NAVY VETERANS ASSOCN. 
OF ReGIN «A (Sask.), (1926) 3 WoW. RR. 
695; 16 Can. Crin. Cus. 389. CAN. 


rr (p. 107) i. Government Laguor .tet 
(B,0'.), 1924 (ce. 136) - Weeping liquor 
wm hotcl— What iw part of hotel— 
Question of fact |J- Ro (LINHGOE) 
RILEY (Bz C.), (1926) 2W.W. S34. 
--CAN. 

rr (p. 107) ii. -—— Interdiction order— 
Conditions preecdent.|-—-R. ve GRANT 
(13. C.), 11926) 4 D. LL. Re 784s) (1926) 
3W.W. RR. 253; 46 Can. Crim. Cas. 
1s’.—CAN. 

rr (p. 107) iti. — pce of proof —- 
On accused.J—li. vr. NEW DOMINION 
CLUB (1920), 30 B.C. R. 002.—CAN. 


rr (p. 107) iv. —-— Accused 
cntilled to bencfit of reasonable doubt, }— 


Costs-- 


oe ae 





KR. (ANDERSON) t. PERRI, [1926] 1 
W. W. OR. S515) 46 Can. Crim. Cas. 
86; 37 B.C. R. 289.— CAN. 

ge (p. 108) i. -—— Supplying liquor 
to infant—Ignorance of age he rial. } 
-R. vr. MAINFROID, {1926} 1 D. L. R. 
1013; 11926) 1 W. W. R. 465; 45 


Can. Crim. Cas. 204; 22 Alta. L. R. 


hh (p. 108) i. 





No appeal from 


statutory judgment on filing of copy of 


conviction of corporation.)—R. v. Sr. 
pee HOTEL Co., LTb. (Alt. ), {loze 


D. L. R. 364; [1926] 3 
594 : 46 Can. Crim. Cas. 301 y CAN 
sp. Customs Act, HR. S. C., 1906 
48)-~-Burden of proof—OFf legal 


paportation of goods—On accused.|— 
Re R. ve. MCKENZIR (1926), 45 Can. 
ae Cas. 144 ; a 5. R.313.—CAN. 

q. S. P. Re fh. BLANK, [1926] 1 
T). "L. R. 323; 45 Can. Crim. Cas. 82 : 
58 N.S. R. 294.--CAN. 


st. Inland Revenue Act, BR. S. C., 
1906 (c. 51)—Unlawful brewing — Em- 
denee.J—R* v. SmMITiT (Ont.), [1926] 3 
D.L. R. 419; 46 Can. Crim. Cas. 218. 
CAN. 

sv. —-- Prosecution under Con- 
dition precedent— Girting of list of scized 
articles.J— RR. (WILLIAMS) v1. YARTISH 
ates ), [11926] 3 W. W. FR. 586.— CAN. 

- Certificute of analysis — 
Eitenteenit (WILLIAMS) t. YARISH 


Vol. XXX. Intoxicating Liquors. 


(Man.), [1926] 3 W. W. R. 586. —CAN. 





sx. Conviction at of.) RR. 
(MBErcaLFE) v Bat, (1926) 4 D. LL. RR. 
829; (1926) 2 Wo. WR. b8e:) 16 


Can. Crim. Cas. 151, 20 Sask. L. It. 
o91.--CAN. 

d (p. 109) i Form of.j— 
A conviction tor an offence against 
the above Act omitted the provision 
in respect to the issuing of a warrant 
of distress, & the imposition of imprison- 
ment in default :—Teld: tho con- 
viction was bad.—R. v. McFarLANE 


(1891), 24 N. Ss. R. (12 h. & G.) v4i.— 
CAN. 
ddddd_ ik. 


necessary.) Reo 

Can. Crim. Cas 32 
ddddd 11. By 

donee.) Fee 








Mens ea 

NADON CONT.) 16 

CAN. 
drudqaaist — dere- 
CARROLI (NO OS) CEY26), 
{6 Can Crim Cas. 302. CAN. 

exdp 11).. Laquor seized 
not edeutifcd wrth sande anatused 
Contetion quashcd.| RR v Hyp 
(Ont). ~PIVG) 2 Dp bh R OAS, do 
Can Cai Cus. 307. CAN. 


sy. Pllegal  possessteon oof liquor 
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Evidence.| -R. HALL (NSask.) (1925), 
45 Can. Crim. Cas. 117.— CAN. 


-| Re Coapy (N. 38.) 
(1926), 460 aun. Crim. Cas. 327.—CAN. 


st, -~ What amounts to — Poasea- 
sion Of undrinkable mash - Conviction 
quashed.) Rev Boone at , (1925), 
fe Can. Crim. Cas. £68 CAN 


sb. Appeal oF rte NSTON “Or time 

-lfter sentence partly served- Appliea- 
fron refused.| Root. HLNNEBERRY 
(oz). 44 Can. Crim. Cas. £565 58 
N.S. H '20, N. 

e (p. til) d Coneietion for second 
offence Luvalid Where firat conviction 
quashed. | Rov. Woops (N.S.) (E926), 
t6@ Can Crim. Cas. P71 CAN. 

sd. Certificate of analyst 
tion arising fram |] Reo. 
(Ont )Ebo26), 


Presump- 
JOHNSTON 
16 Can. Cilia Cas. $60, 


CAN 
PART XIV. SECT. 1, SUB-SECT. 2. 
fi. Pagmeut for customs 


ducs.| PARKMAN 


Benore (bP. ke oT.), 
prarzGgp2e pd. . 
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Cases 21—260a. 
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48. Add. Annotation :— Mentd. The Fagernes, 


52. 


101. 


127. 
147. 
158. 
184. 


185. 


187a. 


187b. 


190. 
198. 


PART II. SECT. 2, SUB-SECT. 1. 


lop. 130) i. - 
to assess damages. | 
decides” the substantial question of 
Hability in an action & merely refers 
asacsamert 
referee, Preserving nothing to itself, the 
judgment should be regarded as a 


the 


tina 


appeal, 
Lur., 
»; 36 B.C. RR. 386.—C 


wis 


[1927] PRP. S14. 

Add. Annotations :-~Refd. The Goulandris, 
[1927] P. 1823 Ingenohl vo. Wing On (Shang- 
hai) (1927), 44 BR. P. OC. 3433) Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [19027] A. C. 641. 

Add. Annotations :—Refd. Campbell v. Pollak, 


ee A.C. 732. Mentd. The Modica, [1926] 
. 72. 


Add. Annotation :- Folld. Karl v. Earl A 
Kyle, Karl o. Earl (1926), 96 L. dd. P. 23. 

Add. Annotation :—Mentd. Re Chartres, Far- 
man v. Barrett, [1927] 1 Ch. 466. 

Add. Annotation --—Refd. The J.ord Strath- 
cona (No. 2), [1926] P. 18. 

Add. Annotations :—As to (1) Refd. A.-C. for 
Ontario v. McLean Gold Mines, [1027] A.C. 
I85; Wigg v. A.-G. of Trish Free State, | 1027] 
A.C. O74. As tu (2) Apld. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 137. Generally, Mentd. 
A.-G. for Ontario v. McLean Gold Mines Co. 
(1926), 95 L. J. P. C. 217. 


Add. Annotations :—Refd. Whitney v. I. R. | 
Comrra., [1926] A. C. 37; Wigg v. A.-G. of 
Trish J’ree State, [1927] A. C. 674. 

-|- Held: an action against the 
Air Council for a declaration that a patent 
was valid was not maintainable. —ROWLAND 
ym Aik CoUNCIL (1923), 39 T. L. BR. 228; 67 
Sol. do. 365; 40 BR. PLC. 8730 on appeal, 
39 T. da Re. 455, C. A. 

S.P. ROWLAND & MACKENZIE-KENNEDY v. 
Aim Councin (1027), 96 1. J. Ch. 4703 137 
L. T. 704; 48 T. LR. 717; 44 RP. OO. 
463, C. A. 

Add. Annotation :—Mentd. Fennell v. East 
fam Corpn., [1926] Oh. 641. 
Add. Citation :—-12 Tax Cas. 166. 


od 


Sulject to reference 
Where the ct. eld 


BURANCE Co. tv. 


of damagres to a 


judgment for the purposes of i” law.) —Held : 
BOsSLUND ov, ABBOTSKORD 


MIN. & DREv. Co., [1927)1 D.L. RR. 
AN. 


199. 


201. 


214. 
217. 


219. 
222. 


224. 


280. 


2381. 


2388. 
289. 


251. 


260a. As to validity of foreign judgment.| 


pitf. for the principal sum & that the 
action should proceed as to interest :-— 
- tho order for judgment was a 
final judgment.— NATIONAL LIFE A8- 
McCouBRAY 
7). L. R. 550; 11926} Ss. C. 
CAN. 


sb. Judgment maintaining inscription 
H a final judgment.—- 

DOMINION TEXTILE Co. ¢. 

[1926] Ss. Cc. R. 310, —CAN. 


Annotations :—Delete Anderson v. Equitable 
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42 T. L. R. 128. 
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Add. Annotation :—Mentd. Jaeger v. Jaeger 
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(1926), 48 T. L. R. 1; Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 601. 
Add. Annotation :—Refd. Jaeger pr. 
Co. (1927), 44 R. P. C. 437. 

Add. Annotations :—Refd. Wigg v. A.-G. of 
Irish Free State (1927), 06 L. J. P. C. 88. 
Mentd. Sheppy Glue & Chemical Works v. 
rec raed River Conservators (1926), 24 L. G. R. 


Jaeger 


Add. Annotation :—Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2K. B. 566. 


Add. Annotation :—Consd. Everett v. Ryder 
(1926), 185 L. T. 302. 


Add. Annotations :—Apld. Groedel v. llun- 
garian Property Administrator (1927), 44 
rT. L. R. 65. Refd. Groebel v. Hungarian 
Property Administrator (1925), 70 Sol. Jo. 
345. 

Add. Annotation :—Consd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K. LB. 773. 

Add. Annotations :—Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58; Jaeger v. Jaeger 
Co. (1927), 44 Bh. P. C. 487. 

Add. Annotation :-—Consd. HR. v. Grain, 
Ex ». Wandsworth Grdns., [1927] 2 K. B. 
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by way of vpengen gered interpretation 
or construction of statutory powers in 
the abstract, without knowledge of the 
facts & circumstances under which 
such powers might be exercised, or 
without any certitude that many of the 
powers will ever be exercised. either 
will the ct. exercise its on 

give or make any judgment or order on 
@ question of construction which, 
whichever way it is decided, does not 
n y put an end to the litigation. 
—DAIRY PROPRIETARY ASSOON. (INC.) 


1928] 2 
277.— 
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PART Il. SECT. 8, SUB-SECT. 5. NEW, ZEALAND OO. 2 ie 
PART II. SECT. 2, SUB-SECT. 5.—A. sd. Declaratory Judgments Act, 1908 535.-—-N.Z . 
bbi, - - .}—Pitf. having begun —Discretion A adre AIRE Hav ke "y con- sf. Whether binding on Crown.)-—— 
an action by a apecially indorsed writ. — slruction.}—The juriediction of the ct. The Crown is not bound by the abovo 
mnoved hefore a judge in chambers to give or make a declaratory judgment Act, in a case where the question raised 
for speedy judgment under R. S.C. or order under sect. 3 of the above involves a devision affecting a monetary 
- C.), - t4, r. 1, & it was ordercd = Act is discretionary, & the ct. will not claim against the Crown.—McDOUGALL 
that judgment should be entered for 


give or make such judgment or order 
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t. A.-G., [1925] N. 4. L. R. 104.—N.Z. 
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320. 


494. 


504. 


506. 
520. 
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525a. 


_ 3386 i. Kffect of covenant to 
interest—Mortgage.] -By au mtge. the 
mtgor. 


cumstances (see CONFLICT oF Laws, No. 
1135a, ante) in which :—Held: the ct. had 
power to make the declaration asked for.-— 


Vol. XXX.—Judgments. Cases 260a—559a. 


ELLERMAN Lings, Lrp. v. ReaD (1927), 
44T. L. R. 7; reved. on other points (1928), 
44 T. L. R. 285, C. A. 
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Add. Citation :—[1925] B. & CO. R. 265. 
Add. Annotation :—Refd. Knight v. Knight 
(1925), 95 L. J. Ch. 83. 


337. 
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403. Add. Annotation :—Mentd. I. R. Comrs. v. Fisher’s Exors., [1926] A. C. 305. 
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Part XVIl.—vJudicial Decisions as Authorities. 


Add. Annotation :—Mentd. Re Wait, |1927] 
1 Ch. 606. 
Add. Annotation :—Generally, Mentd. G. W. 
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Add. Annotation :—Refd. Koskas v. Standard 
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136 LT. 488; Moule v. 
Extract Co. (1927), 20 B. W. CG. C. 446. 
pee gr aaa aD clpss 
inotype Co. v. Intertype Co. (1926), 42 
TL. Te. O82. a 








-]—In doubtful cases the cts. attach 
some importance to the fact that a decision 
has stood unchallenged for a considerable 
time, but neither the House of Lords nor the 
Ct. of Appeal has shown the slightest com- 


punction in overruling cases of much higher 


authority than the dccision in this case 


PART IX. SECT. 6. 
pay 603 ii 
&® separate 


covenanted, by 
The mtgee. 


by H uUse of Lords 
of the Privy Counal ona point actually 
decided by it tp binding on a Cunadian 


559a. Affecting revenue. ] 
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~ Contrary demain 
While a decision 


[Birkenhead Guardians v. Brookes (1906), 95 
J.. 'T. 359, decided by Ripiey & DAR LINa, JJ.) 
if, when the matter is presented to them for 
consideration, they are of opinion that the 
decisions are wronge (ScKkUrION,  J..J.).-— 
PONTYPRIDD UNION v. Driew, [1927] 1 K. 3. 
214; 9537. J. K. B. 1080; 186 L. T. 83; 90 
J.P.169; 42 T. L. 1. 677; TO Sol. Jo. 705 5 
240. G. R. 405, ©. A. 

Add. Annotation :—Mentd. Llart 1. Riversdale 
Mill Co. (1927), 96 TL. J. IN. BL. BOT. 

Add. Annotation : ~ Refd. United States Ship- 
ping Hoard v. Strick, [1926] A. C. 547 

:- Mentd. Boorne vo. Wicker, 
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Marmite Food | 531. 
Mergenthaler 542. 
546. Add. Annotation 
(1927) 1 Ch. 667. 
551. 


Add. Citations :—[1926] A. ©. 54 31 Com. 


Cas. 3573; 17 Asp. M. 1. C. 40. 

Add. Annotation :—Mentd. Llogarth v. Cory 
(1926), 95 L. J. P. C. 204. 

Tax cases ought not to 
be unsettled (LORD SUMNEN) - SMIVIL (JOIN) 


The belief that a higher et. would take 
a different view from that expressed 
by the Appcllate Div., though founded 
on general reasoning in other cases 
decided by the higher et., t8 not a 
sufficient reasoning for not following 


covenant, to pay interest. 
obtained judgment against the mtgor. 
for the principal & interest due. 
Held; the security of the mtge. was 
not merged in the  fnudgement.— 
LOWRY vo. Winiiams, [1895] 1 1. R. 
271.- IR. 
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Kood ILxtruct Co. (027), 20 Bo W. Cc. C. 146. Mentd. 
oii vy. Powell Duffryn Steam Coal Co., [1926] 1K. B. 
A472. 








569b. - - When a question of law has 
been clearly decided by the louse of Lords, 
it is undesirable that the decision should be 
weakened or frittered away by fine dist ine- 
tions (Lorp CaviE, (2). JONES +. Souri- 
West LANCASHIRE COAL ye ASSOCUN,, 
LEO27 | An Oe. S27 Pi Le J. WK. OB. 894050137 
Wri Wire fs 7 ie aa ed Ro 725: : TI Sol. Jo. 680, 
Le fast aff. se. re nom. THOMAS v. 
(RicHARD) & Co... JONES ¢. Soutn-Wrstr 
gi ar bar COAT, OWNERS” ASSOON., [1927 | 
1K. BL 338 


Add. chips :- Refd. Hart. 7. Riversdale 
Mill Co. (1927), 96 1. J. KK. B. 69). Mentd. 
Small a. Wasson (1920), 12 Tax Cas. 351; 
Bourne & Hollmesworth e. E.R. Comirs. (19217), 
12 Tax Cas. 488 3 British Insulated & Helsby 
pate v. Atherton, [1926] A. C. 2053; Mitebell 

Noble, [1927] 1 1K. B. 719%: Rees Roturbo 
Tpevelapunt Syndicate 1. 1. Comrs., Same 
ve. Dueker (1927), V6. J. I. Bo Ott. 


588a. : A decision of the appellate et. in 
a colony Which is regulated by English law is not 
assumed to be oe: because Ht conflicts with 
a decision of the Ct. of Appealin England ; it 
in otherwise if the conflict is with a decision 
of the House of Lords or of the Judicial 
Committee of the Privy Coune ee 
ee NATIONAL TREST Co, [E927]. « bes 
VG. IPC. sts Us nT bs ‘ 3 " lL. RR. 
P45: TL Sol. do. Pos, Pc. 


Add. Annotations: Consd. Barton-upon- 
Irwell Unmion v Wycombe Union, [1926] 2 
Kk. B. 3. Refd. Wycombe Grdns. v. Barton- 
upon-Irwell Grdns. (1926), 43 T. I. R. 89. 


Add. Annotations ;--Mentd. Sheppy Glue & 
Chemical Works vr. Medway River Conserva- 
tors (1926), 24 1. G. R. 457; Wigge rv. A.-G. of 
Trish Free State (1927), 96 1. 6. PoC. 8s. 


577. 





597. 


599. 


PART XVII. SECT. 4, SUB-SECT. 7. a superior ct. 
D. 


are binding on benches 
other than full benehes of that et. & 


ENGLISH AND EMPIRE DiIGEst SUPPLEMENT. 


600. Add Annotation :—Mentd. Capcl St. 


Suffolk v. Packard, [1927] P. 289. 


Add. Annotation :—Mentd. Capel St. Mary, 
Suffolk ». Packard, [1927] P. 289. 


Add. Annotation :—-Mentd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


Add. Annotation :—Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 


Add. Annotation :~-Consd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 


Add. Citations :—95 L. J. K. B. 866; 90 
J.P.185; 42 T. L. R. 478; 241. G. R. 496. 


Add. Annotation :—Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 


Add. Annotation :—Mentd. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T. L. R. 692. 


614a. - —— Colonial appellate court.|;—RoBINS 7. 
NATIONAL TRUST Co., No. 588a, ante. 


626. Add. Annotation :-_-Mentd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 

628a. - - ——.]—(1) Where a Ct. of Appeal has 
before it} a series of judgments of the Ct. of 
Appeal which do not appear to be consistent 
with each other, & the later judgment was 
given When the Lords Justices were not aware 
of some of the previous decisions, in such 
circumstances, as a matter of judicial comity, 
itis open to the et. to consider all the previous 
decisions of the Ct. of Appeal & to form its 
own views as to which are the more accurate 
& Which it shall follow. 

(2) A Ct. of Appeal consisting of three 
Lords Justices is not entitled to overrule a 
decision of a Ct. of Appeal expressed by two 
Lords Justices (ATKIN, [.J.).- GLASKIE 7. 
a ee, [1927], 2 K. BL ISL: 96. EK. GB. 
4695 137 Ia RT. 1825 43 T. ds R314; 71 
Sol. Jo. 192, C. A. 

—-~ Conflicting decisions.|— (LANKIE +. 
WATKINS, No. 628a, anle. 
631la. - ~~ Colonial appellate court.; Ros- 
INS t. NATIONAL TRUST Co., No. 58S8a, cate. 
Add. Annotation : —Refd. Lowther vv. Chfford, 
JI927]) 1 K. B. 130. 

643. Add. Annotations :—Mentd. United Billposting 


Co. v. Somerset County Council (1926), 
J. J. K. B. 899; Kverton v2 Walker (1927), 


Mary, 
602. 


603. 
604. 
605. 
608. 
609. 


611. 


628b. 





642. 


137 1. TY. o94. 
679a. ———.|—NSemble : a decision of the Exchequer 
Chamber, where the judges were — equally 


divided, will be regarded as binding on the 
C(t. of Appeal. Jlartr ocr. RIVERSDALE MILL 
Co. (1927), 6 TL. J. WK. OB. 691: 187 L. T. 
361: 910. P. 1385: 48 T. LR. 8963 71 Sol. 
Jo. 107, CLA. 3 on appeal from S.C. sub nom. 


Mya «. Ma TREIN (1926), 


Ion. R. 4 
Ran. 313. -IND. 





eo as ; ‘ on all gudges of that et. sitting singly, SX. jo eae. 107 

" one. ti. he Oe ans wo “0 ) & decisions of benches are bindine On | subordinate courts. 1—On points where 
42v a mush L. Ro 553. CAN. Re Ma Mya re MA there as no decision of the High C't., 

amie SP rae awe an N (1926), IT. L. R. 4 Ran. 315.— sutontnate cles tn Lower Burma are 

: P still bound by the ruluigs of the Chief 

PART ANE SECT. 4, SUB-SECT. 13. (‘t.. & snhordinate cts. in Upper Burma 

. i ead: ree cee - SA sw. - - Burma- Chief Court of | are stil bound by the decisions reported 

Sudder Dewani Adawlat & the Sudder 


Nizamat Adawlat are not binding on J ) —The 

tie HiglcClas WO MA MIVA MA, eee 

THEREIN (1926), TD. LL. RR. ft Ran. 313. 

IND. decisions of the 
sv. --—.] Decisions of the highest Burma, although 


ct. of a provinee are absolutely binding, 
on all subordinate ets. in that province, 
& ordinarily decisions of a full bench of | 


respect must be 


Tancer Burma— Whether binding —On 


ordinary oviginal & 
appellate jurisdictions is not bound by 
Chicf Ct. 


conditional authorities of the highest 
value to which the greatest weight & 
attached. -— fre 


Upper Burma Rulings. Under 
Govt. of India Act. 5s. 107, the High 
C‘t. has power, if it »o desires, to direct 
the subordinate cts. in Upper Burma 
to regard themselves as bound by the 

decisions of a bench of the chief Ct. 
, or even of a single judge of that ct.- 
| Re Ma Mya ev. MA THEIN (1926), 
I. L. R. 4 Ran. 313.—IND. 


High Ct. in the 


of Lower 
its decisions are 


Ma 
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705. 


714. 


717. 
718. 


724. 


RIVERSDALE MILL Co. r. 
K. B. 624, D.C. 

Add. Annotations :—Mentd. Chesterman v- 
Federal Taxation Comr., [1926] A. C. 128; 
T. R. Comrs. v. Falkirk Temperance Café Trust 
(1926), 11 Tax Cas. 353; I. R. Comrs. v. Glas- 
gow Musical Festival Assocn. (1926), 11 Tax 
Cas. 151; I. R.Comrs. 7. Peeblesshire Nursing 
Assocn. (1926), 11 Tax Cas. 385; Martin vt. 
Lowry, Martin v. I. R. Comrs., [1926] 1 K. B. 
550; Scottish Woollen Technical College, 
Galashiels v. 1. R. Comrs. (1926), 1L Tan Cas. 
139, I. R. Comrs. 7». Yorkshire Agricultural 
Soc. (1927), #1 T. Ia. R. 593) Re Williams, 
Public Trustee v. Williams, [1927] 2 Ch. 283. 
Add. Citations :—95 L. J. K. B. 93863 1385 
I. T. 618; 42 T. L. R. 609; 70 Sol. Jo. 
734, C. A.s affd. sub nom. NEWCASTLE 
BREWERIES, Lrp. v. INLAND REVENUE COMRS. 
(1927), 96 L. J. IK. B. 7353 187 1. T. 1265018 
T. 1. R. A776, He. 

Add. Annotation :—Generally, Mentd. Lake 
v. Simmons (1926), 95 L. J. K. B. 586. 


HarRT, [1927] 1 


Add. Annotations :— Refd. Bucrger «. New 
York Life Assee. (1927). 96 TL. J. WK. BB. ose. 
Mentd. Sassoon ov. International Banking 


Corpn., [1927] A.C. TH. 


Add. Annotation: Mentd. N. V. Kwik Hoo 


727. 


786. 


ainnotations — Mentd. Cockburn wv 


Vol. XXX.—Judgments. Cases 679a—782. 


Tong Ilandel Maatschappij v. Finlay, [1927] 
A. C. 604, 

Add. Annotations :—Mentd. Buerger rr. New 
York Life Assee. (1927), 96 TL. J. KK. B. 9380 5 
Sassoon rv. International Banking Corpn., 
[1927] A.C. 7d. 


Add. Annotation :-—Mentd. Wycombe Grdns. 
if Fg var ees ear le Grdns. (1926), 48 
ds KR. 89. 


739a. Discrepancy between reports.] — Where a 


case was reported in 1893 both in the Law 
Reports & in the Law Times, & the reports 
diflered both in the narrative of facts & in 
the words of the judyements, Lorp Buck- 
MASTER assumed that in the /aw Reports 
there was a revision by the judges of the 
judgments that they delivered & accepted 
that as an authoritative statement.— Far 
MAN tv. PERPETUAL INVESTMENT BUILDING 
Soclery, [1028] A.C. 7f; 02 L. J. 1. B. 50 ; 
18 L. T. 886: 875. P2213; 309 T. 1. RR. 54, 
He 0. 


Smith, [1921] 2 K. TB. 


119, sutelife » Chents Investment Co, [1924] 2 K. OB. 
Tio 
782. Add. Annotations: Mentd. Tall ow. Pim 


615 


(1927), 32 Com. Cas. 140s Patrick oo. Russo- 
British Grain Export Co . Pie 7p 2 WK. BL 685. 


Cases 99-—-432a. 


JURIES. 


ENGLISH AND EMPIRE DiGEst SUPPLEMENT. 


Part Vil.—Juries of Issue and Assessment. 


99. Add. Annotation :— Generally, Mentd. R. v. 


Harris, [1927] 2 K. BB. 587. 
292. 


47. 
301a. -- — 


or whether the 


Add. Annotation :—Mentd. It. v. Chesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 


—.]—-Where a jury, before hearing 
all the evidence for the defence, finds a verdict, 
for pltf., it is in the discretion of the judge to 
decide whether the jury should be discharged 
case should be 


303. Add. Annotation :—Mentd. 


before the same jury.—DE FREVILLE v. DILL 
(1927), 438 T. L. R. 431; 
('. A. 


71 Sol. Jo. 4380, 
De Freville v. 


Dill (1927), 43 T. L. R. 431. 


continued ante. 





PART VII. SECT. 5, SUB-SECT. 3.— 
OC. (b) . 


183 i. Itcvsd., 34 8. C. NR. 228. 


PART VIL. SECT. 10, SUB-SECT .4. 


sd. Agreement after further considera- 
lion for few minutes—- No ground for 
setting verdict amide.) -BARRY 0. RUBEN- 
aid (N. 13.), (1926] 1 D. L. R. 445.— 


PART VII. saa ty TS. SUB-SECT. 8.— 


q i. -J- The power given a Bg 
Judge by King's Bench Act, Kh. 

$920 (c, 39), &. 47 (1), to abeaae with 
ajury, although a jury has been claimed 


421. Add. Annotation : —Refd. Campbell v. Pollak, 
[1927] A. C. 732. 


423a. —— Jury finding verdict before all evidence 
given.|—-Dr FREVILLE v. Dit, No. 30la, 





by one of the ob Sa lg one which 
should be exercised with judicial dis- 
cretion, 2.¢., the judge must give some 
good reason for depriving tho party 
of his right to a j et eee v. 
DuNLopr (Sask.), [1926] 4 D R. 273 ; 

[1926] 2 W.W. ht. S17 CAN: N. 


PART VII. SECT. 138, SUB-SECT. 1. 


466 ii. - JM AYES (CARE 0. 
ic eaees (1925), 52 N. BK. RR. 272.— 


PART VII. SECT. 15. 


571 ii. —— — .}-—If an answer 
fiven by a jury to a question is not 
clear or sufficiently explanatory, it is 


a S proper course for the trial judge to 

thezn to retire again & answer such 
supplementary questions as may be 

submitted to them for the purpose of 
further elucidation.—PATTERSON  ¥, 
SASKATCHEWAN CREAMERY Co., LTD., 
[1921] 3 W. W. R. 554; 62 D. L. R. 
O87: 14 Sask. L. R. 544.—CAN. 


671 lii, ——  —.]—Where a jury 
has given a general answer to a 
question & has been sent back to give 
@ more definite answer & docs answer 
more definite]l}, the last answer is 
its real answer & the one which must 
govern.— BARLOW v. CANADIAN PAOIFIU 
Ity., et 2 ee L. ; ; (1926] 
2 WwW. W. 31 Can. Ry. : 
414, 35 Man. i R. 517.—CAN. 


Vol. XXX.—Case 210. 


LAND IMPROVEMENT. 


Part 1V——Under Private Improvement Acts. 


210. Add. Annotation :—Mentd. Liggett (Laverpool) rv. Barclays Bank (1927), 1387 1. T. 443. 


Case 116. ENGLISH AND EMPTRE DIGEST SUPPLEMENT. 


LAND TAX. 


116. Add. Annotation :—Refd. Parrv. A.-G., [1926] A. C. 239. 


GIR 


Vol. XXX.—Cases 1—1614. 


LANDLORD AND TENANT. 
Part |.—Relation of Landlord and Tenant. 


1. Add. Annotation: Refd. Oakley rv. Wilson, 248. Add. Annotation :—Mentd. Anderson  v. 


[1927] 2 Kk. B. 270, lKquitable Life Assce. Soc. of United States 
20. Add. Annotation :—Mentd. Hart v. Riversdale (1926), 134 1. T. 557. 


Mill Co. (1927), 96 L. J. K. B. 691. 


Part Il—Agreements for Lease. 


296. Add. Annotation :—Mentd. Newman v. Slade, engrossment of the lease to the lessee, who 
{1926] 2 K. B. 328. subsequently delivered it to the lessor’s solr.'s 
862. Add. Annotation :—As to (1) Refd. Franco- messenger mp exchankee for the enyrossment 
British Ship Store Co. v. Compagnic des of the counterpart. Shortly after this) the 
Chargeurs Francaise (1926), 42 T, L. R. 735. lessee, relying (afer alia) on Stat. Frauds, 
368. Add. Annotation: -Refd. Keppel vr. Wheeler, repudiated the oral contract: Held: the 


lessee’s sols.” letter purporting to enclose the 
engrossment of the lease coupled with that 
engrossment, subsequently handed over) by 


[1927] | K. BB. 577. 
374. ae Annotation :—Mentd. Franco-British 
’ i 2 Chorce 
Parcs loss oe a Chargours the lessee aim person, constituted a sufficient: 
396 o—. ; oe ke memorandum of the oral contract. TORNER 
a. Letter purporting to enclose engross- rm WALKER. | 1988] 2 Ch. 2ESs 9M Tad. Ch. 578 
ment—-& engrossment.| - A prospective lessee 0 1, T. TSP 
having orally agreed to take a lease from a era 
prospective lessor, a draft) lease embodying 499. Add. Annotation :—Refd. Rye v. Purcell, 
the terms was approved by their respective [1926] 1 WK. BB. 446. 
solrs. By arrangement the engrossments of 501. Add. Annotation: Refd. Rye v. Purcell, 


ele — & counterpart were then prepared [1926] 1 K. 1. 446. 

rv the lessee’s solvs., who subseque y wrote ’ 

to the lessor’s se Pn ee 600. fd. Annolation:  Refd. Torbay Hotels ce. 
Beta ance deel ai eae Jenkins, | P27] 2 Ch. 220. 


engrossment of the lease for his signature, A : : 
saying they had written to the lessee & 834. Add. Annotation: -Refd. York Glass Co. v. 


expected to exchange parts shortly. By Jubb (1925), 134 L. TP. 86. 
mistake the enerossment of the counterpart 864. dd. danolation: Refd. Ite Gough 
was enclosed to the Tessors soln, A the Tl Sol. Jo. #70. 


Part II|.—Leases. 


929. Add. Annotation: Mentd. Akt. Dampskibs ; 1295. .tdd. Citation: sub nom. Ree. TASTINGS 


Steinstad v. Pearson (1927), 1387 1. 7. 538. Pook LAW UNION GUARDIANS, 13 T. PT. 862. 
981. Add. Annotation: Refd. Palmer ec. Crone, | 1855. Add. Annotation :—Relid. Lowther v. Clifford, 
[1927] 1 BK. OB. SOd. [1927] 1 K. B. 130. 


Part 1V.—Underleases. 


1469. Add. Annotation :—Refd. Melzak v Lilienfeld, [1926] Ch. 480. 
1470. Add. Annotation :—As to (2) Refd. Melzak ». Lilienfeld, [1926] Ch. 480. 


1514. Add. Citations :—95 J.. J. Ch. 305; 135 L. T. 145. 


PART I. SECT. 3, SUB-SECT. 1. A. (‘o. of WINNIPEG, Lib or. WINNIPEG | di appurlenanecs.”| Heald: to pass 


68 xxvi. —- - —.J]— VERIANNEN?. STORAGE, Lip (Man), 1926) 4 the right to advertise premises by 
RoBINHON (1927) {. eee a D. bL. RO 167, (1926) 3 W. WW. R. means of @ man standing with an 
IND. : 451. CAN. advertisement board ut the entrance to 

an arcude.—HENRY, Lirp. v. M‘GQLADE, 


PART III. SECT. 2, SUB-SECT. 1. PART III. SECT. 6. [1926] N. 144.—IR. 


972 v. —-—.J— WILLIAMS MACHINE ni, —— ‘S Itughts, Ubertics, priveeges 


Cases 1598—2248. ENGLISH AND Empre DIGEST SUPPLEMENT. 


Part VlI.——Licence. 


1598. Add. Annotations :—Mentd. Kursell v. Tim- a6 Add. Annotation :—Mentd. Lagan Navigation 


ber Operators & Contractors, [1927] 1 K. B. 
298 ; Wait, [1927] 1 Ch. 606. 


. v. Lambeg Bleaching, Dyeing & Finishing 
ce .» [1927] A. C. 226. 


1650. Add. Annotation :—Refd. Chaplin v. Smith, 1694 4dd. Annotation :—-Consd. O’Cedar v. Slough 


[1926] 1 K. B. 198. 
1682. Add. Annotation :- Refd. Messager v. British 


'Yrading Co., [1927] 2 K. B. 123. 


Broadcasting Co., [1927] 2 K. B. 543. 1728. Add. Citation :—2 C. L. R. 1449. 


Part VIl.—Premises Included in the Demise. 


1810a. ——— Liberty of passage for pipes—Extent 
of right.}—Deft. co. were the lessecs from a 
firm of architects for a determinable term of 
twenty-one years from June 24, 1923, & also 
occupiers of the first floor of a block of build- 
ings known as I. Court under a lease which 
contained a reservation ‘ excepting & re- 
serving unto the Jessors & the person or 
persons for the time being occupying the other 
parts of the building the passage of gas water 
& other pipes & clectric wires through the 
demiscd premises & the free running of water 
& soil in & through the pipes connected with 
the demised premises.’ In May, 1924, pitt. 
took a lease of the second floor of I. Court 


from the firm, subject to a similar reservation. 
In exercise of the right reserved to the lessors 
& persons occupying other parts of the 
premises pltf. conducted pipes from her 
premises Ehro brough deft. co.’s part of the 
premises. Deft. co., after the operations had 
proceeded for some "time, alleged that great 
inconvenience would be caused to them, & 
cut the pipes :—Held: the reservation gave 
no right to the lessors or pltf. to introduce 
any new pipes or wires into the premises.— 
TAYLOR v. British LEGAL Lire ASSURANCE 
Oo. (1925), 94 I. J. Ch. 284; 133 L. T. 458 ; 
23 7. G. BR. 585, O. A 


Part VIII.—Nature, Creation, and Duration of Tenancies. 


aa Add. Annotation :—As to (2) Refd. Jiowther 
»% Clifford, [1927] 1 K. B. 130. 


1968. oe Annotation : —Refd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 


1975a. Duty of tenant from year to year To use 


2078. 


Kpwakp Hryks, Lrp., [1927] 2 ier B. 1; 
96 T. J. K.B. 410; 136 L. T.593,C. A 

Add. Annotation :— Refd. Lowther v. Clifford, 
11927] 1 K B. 130. 


2079. Add. Annotation :—Refd. Rye v. Purcell, 


[1926] 1 K. B. 446. 


premises in tenantlike manner.|~- A tenant 9989, 4a. Annotation: -Refd. Lowther v. Clifford, 


from year to year is under an implied obliga- 


like manner & to yield them up 60 used at the 


[1927] bods. B. 130. 


tion to use the demised premises in a tenant- 2090. Add. Annotation :—Refd. Rye v. Purcell, 
6. 


end of the tenancy. The obhgation continues 


[1926] 1 K. B 


as Jong as he continues tenant. If he alters 2097. Add. Cuations : moat fi K. B. 130; 90 


the character of the prenuses, he comnts a 


J.P.113; 241.4. R 


breach of the obhiyation, & is liable in damages 2101. Add. Annotation eS aid: Lowther v. 


for the injury to the reversion. MARSDEN tv. 


Part IX.—Renewal 


2182. Add. Annotation: Mentd. Public Trustee 
v. Elder, [1926] Ch. 776. 
2243. Before this casc, for ‘' See, nore, Law of 


PART VI. SECT. 2, SUB-SECT. 2. ag ay MGoOLDRICh, 


ad. Agreementto display advertisements | 27. — IR. 
in movable frames on spaces in post 


Clifford, [1927] 1 K. B. 130. 


of Tenancies. 


Property Act, 1925 (c. 20), s. 145,’’ read 
_ ve now, Law of Property Act, 1922 (c. 16), 
s. 145.”’ 


11927] N. I. oxerecisso his right of renew 


KENNEDY v. BERRYMAN, [1925] N. "Z, 
L. R. 178. —N.Z. 


offices.}~ Held: not oa leasc, but a PART IX. SECT. 2, SUB-SECT. 1. B. 








licence to use tho asapaces.-—U. K. 2159s; -.]) A covenant to PART IX. SECT. 2, SUB-SECT. 5. 
ADVERTISING Co. tv. amg ae Baq@- renew runs with the land, & can be 2181 v. .J]—— SECRETARY OF 
Wash LAUNDRY, [1926] S. C. 303— — apecitioally enforced by the assignee of STATE FOR INDIA. 0. VOLKART 
OT. a portion of the holding.—SKCRETARY BROTHERS, No. 2159 v, ante.—IND. 
PART VI. SECT. 4. OF STATE FOR Inprs tt. VOLKART i. Not after transfer of leasc- 
1665 ii. ———--— ~.] MAOLAREN Co. BROTHERS (1926), I. L. R. 50 Mad. holed tnierest to err ee OGESH 
. Ca at non ean Co. (Can.), {1926}  595.—-IND. CHANDRA CHARA 


GuAUDHUBY Roto), 7 at. 7 §3 Calc. 
IND. 


PART IX. SECT. 2, SUB-SECT. 3. 590.— 


PART VIII. feast Mi SUB-SECT. 2. n i. 
e ( . 





.J—Where a renewal clause 


in B a lease confers on the Jessce the right PART IX. SECT. 2, SUB-SECT. 9.—A. 


2034 x. ——- --—.]- HAMBURG t. to obtain from the lessor on the expiry 


~——- .}--A lease of a nour. 





r i. 
Capr BRErON ree Co. {19261 4 of the old term, but not until then, & consulting-rooms contained 
D. L. R683; S83 NOS.R. 341.) CAN. the nt of a new lease 1n presenti in covenant for renewal & an option to 


uation of the old, 


the lessor purchase, under which the house -was 


PART VIII. SECT. 9, SUB-SECT. 3. calnot: during the currency of thelease, purchased :—J/eld: the covenant for 
af. Sub-lease for life d& years.) - though himself presently willing to renewal only applied to the entirety 


Held: the term of year was grant a new lease, compel the lessee to of the premises, 
the latter may rooms aay eer —MORRIS v. DUNBTONE, 
his intention to [1925] S. A. S. R. 340.—AUS, 


reversionary & not concurrent. & accept it, even ous 
began run when the life died.— have given notice 


not to the consuiting- 


Vol. XXXI.-—Landlord and Tenant. 


Cases 2371—2994. 


Part X.—Particular Properties. 


2871. Add. Annotation :—-As to (1) Refd. 0’ one 
v. Slough Trading Co., [1927] 2 K. B. 128 
2875. Add. Annotation :—Apld. Noble v. Harrison: 

[1926] 2 K. B. 832. 


2390. Add. Annotation :—Refd. Booth v. Thomas 
(1926), 95 L. J. Ch. 160. 


2433. Add. Citation :—134 L. T. 319. 


Part Xl——Covenants. 


2573. Add. Annotation: -Refd. A c v. Slough 
Trading Co., [1927] 2 K. B. 

2641. Add. Unnoldion :—As to 7 ‘Folld. Booth 
v. Thomas, [1926] Ch. 397. 

2651. Add. Annotation :—As to (1) Consd. Booth 
v. Thomas, [1926] Ch. 397. 

2663. Add. Annotation :—Cenerally, Refd. O’Cedar 
v. Slough Trading Co., [1927] 2 K. B. 123. 
2696. Add. Annotation :— Generally, Freie: Met - 

calfe v. Boyce, [1927] 1 K. B. 75 
2697. Add. Annotations :—As to (2) Raia Booth 
v. Thomas, [1926] Ch. 397. As to (3) Refd. 
* Booth v. Thomas, [1926] Ch. 307. 
2708. Add. Annotation : —Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


2707. .{dd. Annofation: Refd. O’Cedar v. Slough 

Trading Co., [1927] 2 WW. B. 1238 

2719. Add. Annotation :—Apld. Booth v. Thomas, 
[1926] Ch. 307. 

2741. .tdd. Annotation : —Refd. O'Cedar v. Slough 
Trading Co., [1927]) 2 K. Be 128. 

2760. Add. Annotation :-—Refd. Stoney v. East- 

bourne R. DD. C. & Devonshire (1925), 90 

J.P. 133. 

After this case add ‘ See, now, 

Property Act, 1925 (c. 20), s. 79. 

2783. After this case add ‘ See, now, Law of 

Property Act, 1925 (c. 20), s. 79. 

Add. Annotation: Mentd. Busby v. Avghe- 
ring, (1927, 2 Ch. 33. 


2776. Law of 


2802. 


Part Xll——Restrictions on Use of Premises. 


2872. Add. Annotation :—Consd. Melzak v. Lilien- 
feld, [1926] Ch. 480. 

2909. Add. Citations :—95 L. J. Ch. 52; 
L. T. 91. 

2022. Add. Annotation :—Refd. Re Debtor (No. 8 
of 1926) (1926), 1385 L. T. 689. 

2929. Add. Annotation :—Refd. Ke Debtor (No. 3 
of 1926) (1926), 135 IL. T. 689. 

2943a. Covenant not to carry on trade of alehouse, 
beerhouse or tavern keeper or licensed 
victualler—Carrying on of restaurant.| A 
covenant in a lease that the trades or busi- 
nesses of alchouse keeper, beerhouse keeper, 
tavern keeper, or Jicensed victualler should 
not be carried on on the demised premises, 


136 


Held: 


PART X. SECT. 2, SUB-SECT. 3.—A. 
relevant to 


sk. Land leased in lots by refercnce 
to plan—Lessor mt eee to depart 
from lan.}-—B v. DILWORT in 
TRUST BOARD, [19251 N. Z. L. R. 488. 


S. C. 157.- SCOT. 


2395 iv. 





PART X. SECT. 5, SUB-SECT. 1. 


sl. Common court-—-Repair— Extent of 
obligation.}—The wife ort the tenant of 
a house in a tenement brought an 
action against the proprictors for 
dam B in respect of injuries, which 
sho alleged ale: HA had sustained in con- 
poqueuce of a fall caused by her foot 
cate in a depression in the pave- 
ment of a common court at the back 
of the tenement. Pursuer averred 
that the depression had been there, & 
the condition of the pavement had 
been defective & dangerous, for some 
years, & that the defective state of the 
avement was open & obvious. She 

d not aver that she was unaware of 
the defect, or that she had ever coin- 
plained of it to defenders, nor did she 
deny defenders’ averment that she 
had lived in the tenement for years :~- 


L. R. 123.—N.Z. 


Li. 


—Hield:;: as tho 


° 80.—IR. ® 


ee ee 


pursuecr’s averments were mot 
infer 
dcfenders.— YOUNG v. CAMPBELLE, [1924] 


NRISON, MoOaTzE & & Co. .» [1925] N 


PART X. Pave ie ilmirar 3. -~ 


Other trade carried on— 

Consequent refusal of justices to rencw.} 
: tenant had brought 

about the refusal of the renewal of the 
licence by her own act, the lessor was 
entitled to recover possession of the 
premises & damages for breaches of 
covenants.—MAGUIRE v. Day, [1926] 


PART X. SECT. 14. 


sn. Lease of wurehouse spacc.}—A 
lessoe of warehouse space sued his 
lessor for damages caused by 
freezing & bursting of a standpipe in 
the warehouse. There waa no pro- 8. 


is not broken by the carrying on of a 

restaurant with a wine & beer on-licence 

subject to the condition that alcoholic liquor 

should only be served with meals. —-LORDEN 

e Brooke-THrrcuona, [1927] 2 K. Be. 2387; 

960. J. K. BB. 1003 137 LR. 605 OL I. BP. 

$13 13 T. L. R. 2685 71 Sol. Jo. 332. 

Add. Annotation: Refd. Lorden vw. Brooke- 

Hatching, [1927] 2 WK. OB. 237. 

2952. Add. Annotation: Refd. Lorden v. Brooke- 
Llitehing, [1927] 2 WK. EB. 28 

2953. .tdd. Annotation: Refd. Lorden v. Brooke- 
Hitehing, [1927] 2 K. 23. 237. 

2994. Add. Citations :--05 I.. J. Ch. 1; 
og. 


2945. 


184 L. T. 


vision an the lcase es to heating :— 
Fheld > the landlord was under no duty 
to prevent the standpipe from freezing. 
SCVINDS t. GIBHONS, Limp, (B. C.), 
f1926) 5 W. W. . 120.- CAN. 


PART XI. SECT. 5, SUB-SECT. 4. - 
A. (b) viil. 


Viability against 


PART X. SECT. 5, SUB-SECT. 4. 


Bray s 


so. Motion for breach of covenant — 
After uenadcquats notice of brearh.)—- 
GORDON © WILHELM (Sask.), Fee. 
4). a. 1042, [1926] 3 W. Ww. 
611. CAN. 


PART XI. SECT. 5, SUB-SECT. 4.- D. 


soe 6 i. Varied, tare < DL. Rh. 
; [1926)3 W.W 


PART XII. ica fey: SUB-SECT. 4.— 


Tea & refrishment rooms— 
ra ay premises for use as tea-rooms 

eld: a breach of covenant, 
ne. person injured by the breach of 
covenant was entitled to an interdict 
restraining such breach.-~—-SAHEEBOLAY 
v. pe aneeN {1925]) App. D. 38.— 





the 


ROI 


Cases 2997—4142a. ENGLISH AND EMPIRE DiGEsT SUPPLEMENT. 


2997. Add. Annolation :— Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

8002. Add. Annotation : ~ Refd. Lorden v. Brooke- 
Llitching, [1927] 2 K. B. 237. 

3026a. Not to allow placards, posters or advertise- 
ments other than plates or other similar 
announcements - Illuminated sign.]|—Held: a 
breach of the covenant.—GIFFORD v. DENT 
(1926), 71 Sol. Jo. 83. 


3088. Add. Annotation :—Refd. Richardson v»v. 
Moncrieffe (1926), 43 T. L. R. 32. 


3035a. ——— Obligation of lessor as to adjacent 
premises.|—O’CEDAR, Lip. v. SLOUGH TRAD- 
ING Co., No. 5070a, post. 


3067. Add. Citations :—[1926] 
L. J. Ch. 445; 135 L. T. 107. 


Ch. 620; 95 





Part XII]—Fitness of Premises. 


8159. Add. Annotation :—Refd. Fisher v. Walters 
(1926), 90 J. P. 195. 


8160. Add. Citations :-—90 J. P. 195; 24 L. G. R. 


alternatively, under Increase of Rent & Mtge. 
Interest (Restrictions) Act, 1920, to keep the 
house in “‘ good & tenantable repair ”’ : 





7 Held: (1) whatever was the effect of the 
oats | above mentioned Acts upon a landlord's 
3160a. — — - «| The tenant of an in- | responsibility for the condition or state of 
dustrial dwelling-house, which, as regards repair of houses coming within the scope of 


rent, came within Housing Act, 1925 (c. 14), 
& Increase of Rent & Mtge. Interest (Re- 
strictions) Act, 1920 (c¢. 17), & the rent of 
which had been increased under the Jatter 
Act, sought to recover from his landlords, 
deft. corpn., his medical expenses & damazpes 
for los» of work meurred by reason of an 
accident. suffered by him when, in opening 
one of the windows of the house, as soon as 
he had unlatched the top sash it fell owing 
to the breaking of the sash cord & severely respects reasonably tit for human habitation ”’ 
crushed bis hands. Ele based his claim: on in Housmyg Act, 1925, s. I. -Moroan ce. 
{he alleged failure of the landlords to perform LIVERPOOL CORPN., [1027] 2 BK. B. 1813) 96 

> 


those Acts. upon which, as applied to the 
facts, the ct. was not unanimous, it was a 
condition precedent to the Jiability of the 
landlord that notice of latent, as well as of 
patent, defects should be given to him by the 
tenant, whether or not the Jandlord had a 
right of access to inspect the state of repair 
of the house, & the absence of such notice 
was tatal to pitf.s claim. (2) Observations 
upon the meaning of the words ‘1m. all 


their statutory oblheations under Housing L. J. WK. BB. 2813 186 LL. RP. 6225 91 5. 2. 
Act, 1925, to heep the house “in all respects 262 443 T. Ee R. 1163 71 Sol. Jo. 853° 25 
reasonably fit) for human habitation’ &, L. G. R. 79, CL. A. 
Part XIV.—Fixtures. 
8189. Add. Annolation :—Gencrally, Mentd. Kur- 1 K. B. 298. 
sell vy. Timber Operators & Contractors, [1927] | 3390. Add. Citation :— [1926] Ch. 877. 
Part XV.—- Rent. 
$8590. Add. Citations :—-sub nom. WINSTON v. 83980. Add. Annotations :—Consd. Dalton v. 


PINENEY, 3 Keb. 187; 2 Lev. 80; T. Raym. 
222. 


Annotation :—Refd. 


Pickard (1911), [1926] 2 K. B. 645, n.; 
Richmond v. Savill, [1926] 2 K. B. 530. 


Brownlow v. Hewley 


(1696), 1] Ld. Raym. 58. 4105. Add. Annotations :—Refd. Dalton vt. 
3779. Add. Anrotation :— Refd. Rye v. Purcell, . asa ve ran: 

[1926] 1 K. B. 446. Richmond v. Savill, [1926] 2 K. B. 530. 
3808. tad. Annotation - Distd. British & North 4142a. —-— — SuMiciency of considera- 





Kuropean Bank v. Zalzstein, [1927] 2 1K. B. | tion.|—A declaration set out an agreement 


2. 


PART XIII. SECT. 3, SUB-SECT. 2. E. 


3156 i. Breach What amaunts to 
diot ashes ft ain yard.) Defts. agreed 
for reward to provide board & lodging 
for infant pltf., who was ingured while 
playing in the yard of the premises 
through coming in contact with some 
hot ashes placed there by one of defts. : 
— Held: defte. were Hable. TRwtn ce. 
HaMAL, [1027] N. ZL. RT. 


PART XIV. SECT. 2, SUB-SECT. 2. 
C. (b) ii. 


$256 il. - o) -Re Rov Wor 
Brewing Co. (Ont.), (1926) 2D. L. R 
1002; 7C. B. R. 625.-—CAN. 
PART XV. SECT. 5, SUB-SECT. 1.— B. 
sp. Failure to keep premises in tcnant- 


| in writing, 


able repair.j-- The landlord of a house 
brought an action against the tenant 
for decree for payment of the rent duc. 
In defence the tenant averred that the 
landlord was in breach of his obligation 
to keep the premises in tenantable 
condition, in respect that he had failed 
to renew certain piping which he knew 
or ought to havo known was defective, 
with the result that a pipe burst & 
defender’s effects were damaged, & 
she was compelled to leave the house. 
Defender re ed the ront, & also 
couuterclaimed for the damage suffered 
by her :—Held: a landlord’s claiin for 
rent was liquid only if he had fulfilled 
his obligations under the mutual con- 
tract. of lease, & defender was entitled 
to retain hor rent, & also to counter- 
claim for the damage she alleged she 


ad 


whereby pltf. agreed to let, 


had suffered.—FINGLAND & MITCHKLL 
v. HOWIE, [1926] S. C. 319.—SCOT. 


PART XV. SECT. 6, SUB-SECT. 5.—C. 


3984 i. Lands inundated.}—Unleas 
there ib any stipulation in the agreement 
of tenancy to the contrary, a tenant is 
not entitled to claim abatement of 
rent on the ground that the productive 
pores of the land have detenorated 

y reason of its liability to inundation 
at high water. It is only when a 
pe of the premises leased is entirely 
ost. by inundation of the sea that an 
abatement of rent on that account 
can bo ed.—VISHWANATH  t. 
RAaNKRISHUA (1925), I. L. R. 50 Bom. 
94.—IND. 


Vol. XXXI.— Landlord and Tenant. Cases 4142a—4760a. 


T. to take, a house, at a yearly rent, & deft. 44157. Add. Annotation :—Mentd. Hoystecad v. 
thereby also agreed to see the rent paid 


by T. t it for hi rn ‘ Taxation Comr., [1926] A. C. 155. 
y T., or to pay it for him. vermen eas 
that pltf. let the house, & T. became tenant 4168. Add. Annotation :-—Refd. Hoystead v. Taxa 


: et ae tion Comr., [1926] A. C. 155. 

ee ae ee a ae : oe 4167a. Rescission of purchase agreement deter- 
Held: the consideration for deft.’s promise mining tenancy.|—TURNER  v. Watts, No. 
was the letting of the house. ae wage ac Vv. BO38ba, post, ; 
SLATER (1851), 14 ©. B. 300; 231. 5.0. P. 4262. Add. Annotation: Refd. Akt. Dampskibs 
67; 2 W. R. 1983 139 EK. R. 123 : sub ae Stemstad rv. Pearson (1927), 187 1. PR. 533. 
CAVALIERO tr. SLATER, 22 L. T. O. SS. 4276. Add. Annolation: Refd. Oakley v. Wilson, 
243. 11927 \2 K. B. 279 


Part XVI. -Rates and Taxes. 


4397. Add. Annotation: As fo (2) Refd. R. uv. 4416. Add. Annolation: Refd. Musmann- t. 
Customs & Excise Comrs., Re Pegler (1927), Engelke (1027), 96 L. J. KW. BR. set. 
96 lL. J. K. B. 997. 


Part XVII.——Assessments, Charges, Outgoings, etc. 


4458. Add. Annotation :—Gencrally, Refd. Lowther | 4477. Add. Annotation : —Refd. Lowther 


v. Clifford, [1927] 1 K. B. 130. Clifford, [1927] L IK. B. 130. 
4464. Add. Annotations :—Refd. Calder’s Yeast Co. 4479. Add. Annotation :—-Refd. = Lowther — tr. 
v. Stockdale (1926).96 1.0. Ch. 357; Lowther Clifford, [1927] 1 K. B. 180. 


v. Clifford, [1927] 1 K. B. 130. 4482a. Special expenses rate Sewerage purposes. 
4465. Add. Annotation :—Refd. Lowther v a Sana Be purp | 


: : A special expenses rate levied) for the 
Clifford (1926), 135 L. T. 200. purposes of sewerage is, ike a poor rate. an 
4467. Add. Annotation :-—Refd. Lowther  v. outgomg for which the occupier, A not the 
Clifford, [1927] 1 K. B. 130. of a property as liable. ar eas 
Oren . PBASE UO. ©. SPOOKY (EEUU), UO da do Un 
M88: lintord (1920), 135 Le eo | $572 186 LT. 155s ML. PLOT: sub nom. 
OEE a pee ee (apven’s Yreasr Co. oe. Srocnpane, 25 

4471. oo Citations : —[1927] 1 K. B. 130; 95 IL. G. Re B54, CO. A. 


- B. 576; 185 L. T. 200; 80 J.P. 4ag9. Add. Annotation :—-Apld. Lowther — +. 
113; 24 L. G. R231. Niflurd, [1927] 1} IK. B. 130. 
4475. Add. Annotfulion: Refd. Lowther «+. Cli- 4503. Add. Annotation :-~ Refd. Lowther U. 
ford, [1927] 1 K. B. 180. Clifford (1926), 135 1. T. 200. 


Part XVIII— Repairs. 


4568. Add. Annotation :- Consd. Morgan vo. Liver- | 4609. .fdd. Annotations: -1s8 lo (1) Retd 
pool Corpn., (1927) 2 K. B. 131. vo. Lleves, [1927] 2 WK. BLT. 


4569. Add. Citations :—90 J. P.195; 211. G. R. 4662. Add. Annotation: —As to (2) Consd. Wield 


» Marsden 


327. v. Curnick, [1926] 2 K. B. 371. 

4569a. — - ~-.,— Moran ov. Liverrpoor, £670. Add. Annolation :— Refd. Field v. Curnick, 
Corpn., No, 3160a, ante. [1926] 2 K. B. 371. 

4578. Add. Annotations :—Refd. Fisher v. Walters, 4760a. To keep in good & proper order & con- 
{1926] 2 K. B. 315; te gan v. Liverpool dition Ornamental waters Removal of 


Corpn., [1827] 2 K. B. 13 | mud. - Among the covenants mia lease was 
4582. Add. Annotations: oy Griffin v. Pillcet, | one by which deft. covenanted at all times 
[1926] 1 K. B. 17. Refd. Fisher v. Waltera. ) during the term to maintain, heep, & Jeave 
[1926] 2 K. B. 315; Morgan +. Liverpool | * all pleasure grounds,” lawns, walks, borders, 
Corpn., [1927] 2 K. B. 131. | A at agate ar aaa ee order : 

‘ condition.  Ineluded im the pleasure grounds 

gs ee "Rela. pee oe Me aati were ornamental waters consisting of two 
pool Corpn., [1927] 2 K. B eae £2 SEER ponds & three lakes, which afforded boating 


& trout fishing. Pith complained of various 

4588. Add. Annotations :—As to (2) Consd. Fisher breaches of the above covenant, particularly 

v. Walters, [1926] 2 K. B. 315; oe ae in respect of the aceumulation of mud in 
Liverpool Corpn., [1927] 2 Kk. B. 13 


| the lodge Jake & in a portion of the upper 





4588a. —-—— ~ ~- MORGAN v. ern boat Jake, thereby causing deterioration in 
Corpn., No. 3160a, ante. | the trout fishing, & required the lakes to be 
if __- Successors-in-interest. of a@ deceased PART XVIII. SECT. 3, SUB-SECT, 2. 
PART XV. SECT. 10, SUB-SECT. 2.— — tcnant, without bringing all the heirs D. (b) ‘1. 


; or successors-in-interest on the record. ax. To yeeld up ie good repair 
sw. Some heirs or sucressors-in- 


—-JAGAN MOHAN SARKAR v. BROIBNDKRA Rridgo ~Washed au i load. 
interest.}—A suit for rent is maintain- KUMAR CHAKRABARTI (1925), I. L. Rh. IDI OKD, Ie. Y, vahon _ igen) 
able against seme of the heirs or 53 Cale. 197.--IND. ? iy A 


N. 4. L. 2. 563, 


ditio agin did not repair it, & ive 
thereafter a tenant fell from the of an hotel leased the premises, & 


Cases 4760a—5075. ENGLISH AND EMPIRE 


cleared of mud & weeds. Deft. had regu- 
larly cut the weeds in the lakes & kept in 
order the sluices & weirs, but repudiated 
liability to clean out any of the mud :— 
Held: in order to comply with the covenant 
which was absolutely unqualified in terms, 
deft. was liable to remove so much of the mud 
in the lodge lake, & also in a specified portion 
of the upper boat lake, as would leave a 
sheet of water of not less than 2 feet 6 inches 
in depth throughout.—Hor1ick v. ScuLLy, 
(1927) 2 Ch. 150; 96 L. J. Ch. 429; 137 
lL. 7.5593 71 Sol. Jo. 331. 


Part XIX. 


4932. Add. Annotation : —- Apld. Marsden v. Heyes, 


(1927]2 K. B. 1. 


4943. Add. Annotation: —As to (1) Refd. Price v. 


Corpn. d’Energie de Montmagny, [1927] 
A.C. 363. 


4998. Add. Annotation: ~Consd. Marsden _ v. 


Heyes, [1927] 2 K. B. 1. 


DicEst_ SUPPLEMENT. 


4775. Add. Aunotations :—Refd. Field v. Curnick, 
aed ae B. 374; Marsden v. Heyes, [1927] 


4889. Add. Annotation :—Refd. Morgan v. Liver- 
pool Corpn., (1927] 2 K. B. 131. 


4891. Add. Annotation :—As to (2) Refd. Fisher v. 
Walters (1926), 90 J. P. 105. 


4900. Add. Annotation :—Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 


4903. Add. Annotation :-—Refd. Fisher v. Walters 
(1926), 90 J. P. 195. 


—Waste. 


5003. Add. Annotation :—Refd. Marsden v. Heyes 
(1926), 96 L. J. K. B. 410. 


5006. Add. Annotation :—As to (2) Refd. Rye v. 
Purcell, [1926] 1 K. B. 446. 


5050. Add. Annotation :—As to (1) Refd. Marsden 
v. Heyes, [1927] 2 K. B. 1. 


Part XX.—Insurance and Damage by Fire. 


5069a. In named office ‘‘or in some other re- 


sponsible insurance office to be approved by 
the lessor ’’—-Duty of lessor.|— A covenant 
by a lessee to insure the demised premises in 
the joint names of the lessee & the lessor 
in a named insurance office, ‘' or in some other 
responsible insurance office to be approved 
by the lessor,’ confers upon the lessee an 
alternative to be exercised at his volition ; 
& the lessor, upon an office being submitted 
to him, provided that it is a responsible one, 
must come to a reasonable decision from the 
point of view of the question whether the 
office is suitable for meeting loss by fire, 
& he must not be influenced by external & 
extraneous considerations, such as con- 
venience of estate management.—TREDEGAR 
v. HARwWoop (1927), 44 T. 1. R. 173 71 Sol. 
Jo. 864, C. A. 


5070a. Not to do anything to impose heavier 


insurance burden on premises— Obligation of 
lessor as to adjacent premises.|— Lessecs of 
factory premises for a term of twenty-one 
vears covenanted to pay as additional rent 
such sums as the lessors might expend in 
eflecting or maintaining the insurance of the 
demised premises against fire, & not to do or 
suffer anything on the demised premises 
which would render payable an increased or 
extra premium for the insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep the 


4887 ili, ———.]}—Where a balcony 


demised premises insured against fire & that. 
the lessees should have quiet enjoyment 
of them. Subsequently, the lessors let 
premises adjacent to the demised premises 
to another lessee, whose trade as a wood- 
worker rendered it impossible for the in- 
surance of the demised premises to be effected 
except at considerably increased premiums : 
—Held: (1) the lessors, by dealing with the 
adjoining premises in a way which was not 
unreasonable or unbusinesslike, which did 
not affect the originally demised premises 
physically & which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for which those 
premises had been demised as to have 
derogated from their own grant of them; 
(2) the covenant by the lessees not to do or 
suffer anything on the originally demised 
premises which would render payable an 
increased or extra premium for the insurance 
of those, or adjacent, premises did not 
impliedly put the lessors under a similar 
obligation with regard to their user of 
adjacent premises.—O’CEDAR, LTD. v. SLOUGH 
TRADING Co., [1927] 2 K. B. 123; 96 L. J. 
K. B. 709; 1387 L. T. 208; 43 T. L. R. 382. 


5075. Add. Annotation :—Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 


bal & was ured :—Held: the Itf. fell through an opening in a 
PART XVIII. Sect y B SUB-SECT. 1.— landlord was ables Awan v. EBRAHIM verandah :-—Held: piltf. was not 
- (0). (1926), 47 N. L. R. 1.—S. AF. entitled to recover as against the 


owner, even if there were an express 
covenant by him to make ou 6 


common to all the tenants was in & pany yyiil. SECT. 5, SUB-SECT. 2.— 
i & was unsafe, & : ytd ae repairs, as pitf. was a to the 
defective condition =f ot a ok A. (b). covenunt.—-MARCTLLE v. NNELLY 


195.-——CAN. 


624 


Vol. XXXI.—Landlord and Tenant. 


Cases 5157—6315a. 


Part XXI.—Assignment and Devolution of Leases. 


5157. Add. Annotation :—Generally, Mentd. Public 
Trustee v. Elder, [1926] Ch. 776. 


5192. Add. Annotation :—Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5226. Add. Annotation :—Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5241. Add. Annotation :—Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 


5284. Add. Annotation :—Mentd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


5286. Add. Annotation :—-Apld. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

5867. Add. Annotation :—As :to (2) Refd. Re 
Griffiths, Jones v. Jenkins, [1926] Oh. 1007. 

5450. Add. Annotations :—Consd. Dalton v. 
Pickard (1911), [1926] 2 K. B. 646, n.; 
Richmond v. Savill, [1926] 2 K. B. 580. 

5492. Add. Annotation :-- Refd. Liggett (Liver- 

pool) v. Barclays Bank (1927), 137 L. T. 448. 

Add. Annotation :—Refd. Akt. Dampskibs 

Steinstad v. Pearson (1927), 1387 L. T. 533. 


5508. 


Part XXII.--Assignment and Devolution of Reversion. 


5701. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

5714. Add. sa aaee -—Consd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


5725. Add. Annotation :—Refd. Booth v. Thomas, 
[1926] Ch. 397. 

57387. Add. Annotation :—Apld. Rye v. Purcell, 
[1926] 1 K. B. 446. 


Part XXIII.—Notice to Quit. 


5840. Add. Annotation :—Distd. & N.F. Newman 
v. Slade, [1926] 2 K. B. 328. 

5841. Add. Citations :—95 L. J. K. B. 894; 1385 
L. T. 640; 42 T. L. R. 607. 

5866. Add. Aniblotion: ae . Ae Apld. Newman 
v. Slade, [1926] 2 K. B 


5979. After this case add ‘* Sec, now, Law of 
Property Act, 1925 (c. 20), 5. 140 (1), (2)¢3 
Law of Property (Amendment) Act, 1926 


9)» 


(c. 11), S. 2 


5980. Add. Citation :—95 L. J. Oh. 49. 


Part XXIV.—Determination of Term. 


6144. Add. Annotation :—As to (2) Consd. Turner 
v. Watts (1927), 41 T. 1. RR. 105. 


6192. Add. Annotation :—Consd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

6231. Add. Annotation :—Consd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

6307a. --—— Agreement by tenant to pay arrears 
of rent & give up possession.| —-The rent of 
premises being in arrear, the landlord 
obtained judgment against the tenant for 
possession of the premises. Subsequently 
a document was signed by the tenant, which 


PART XXI. SECT. 1, SUB-SECT. 2. 
B. (a) iii. 


sz. General rule.)—-Unless there is 
@ restriction against the alienation of 
any portion of the demised pruperty, a 
restraint upon alienation of the demised 

premises does not prevent the aliena- 
tion of a portion. Bree a Sas bi v. SALVA- 
poRA MINAZES (1926), I. L. R. 50 Mad. 
331.— IND. stood by lessee 


sa. 7 


expires at the end of a periodic weok 
from the commencement of 
tenancy.—How v. MANBSFTELD, [1923] 
N. Z. L. R. 91.—N.Z. 


PART XXIV. cA # BUR ener 2.— united 
xpress right of non-payment for 


five days Terma of 
-.J—Upon an application 


provided that, if the landlord would with- 
hold the writ of possession, the tenant would 
pay the rent & give up possession of the 
premises at the end of the quarter :—Held: 
the document was not inconsistent. with the 
tenant’s right to obtain relief against for- 
feiture under Jud. (Consolidation) Act, 1925 
(c. 49), s. 46. -NANCE v. Naynor (1927), 
447... 2.11, C0. A. 


6315a.- - - On payment of rent How rent 
calculated.|-—DoErd. HARCOURT ». ROK (1813), 
4 Taunt. 883; 128 Ki. R. 579. 


PART XXIV. SECT. 1, SUB-SECT. 4. 
tho D. (a) 1. 

63822 viii. -—-- .J- Where'n grant of 
Jand to the congregation of S. provided 
that if the congregation should become 
with any other congregation or 
cease to exist as ua separate 
indepondent congregation, the grant 
should hecome absolutely null & void, 


lease misunder- 
& a power of re-entry was rescrved to 


PART XXIII. sk acs SUB-SECT. 3.— 


$817 fi. eae the case of be 


tenancy year to year 
*e notice rts Taal is ie not necossary, 
@ reasonable nigtics only being 
Notice given in Jan. to quit at the end 
qreners June is reasonable.— 
TSHABALA v. VAN DER MERWE 
(1926), 47 <7 L. R. 75.—S. AF. 


PART XXIII. aaa 2, SUB-SECT. 3.— 
weekly 


k— 
tenancy may be determined by a@ notice 
to quit, the notice must be one which 


for ejectment, the lessees set up the 
answer that they had mistaken the 
terms of the lease & were under the 
impression that the terms were similar 
to those of a previous lease, which 
gave them sah bina da At grace to pay 
the arrear rent as the pro- 
vision in the leana a ving only five daye’ 
grace was clear unambiguous, the 
answer waa no defence.—ILLING 2. 
MANNE & MANNE (1925), 46 N. i. R. 
58.—S. AF. e 


PART XXIV. nef i 4. 


6308 xiv. +.J- RDON ¥v. WIL- 
HELM (Sask.), [1926] ri °D. L. R.1042; 
[19261 3 W. W. It. 641.--CAN. 


| authorised by _leasor.| 


1% 


the grantor, & tho grantor served a 
notice demanding possession on. the 
ground that the grant had become null 
& void by reason of the union of the 
congregations of C. & S.-: Feld: 
@ sufficient notice was ai condition 
recedent to enforcing the forfeiture, 
the notice given was not sufficient. 
meet vo. Wianrvan, (1927] N. I. 1. 


PART XXIV. SECT. 1, SUB-SECT. 4.--- 
D. (a) ii. 


63341. Particulars of breach Must be 
precise Covenant to ha ail ee goods 
Oo 
WILHELM (Sask.), ALE, 4 Dp. L. RR. 
1042; (1926) 4 W. W. HR. 641.—OAN. 


Cases 6356—6766. 


6356. Add. Annotations :—Refd. Field v. Curnick, 
ue ro B. 374; Marsden v. Heyes, [1927] 
2K.B.1. 

6358. Add. Annotations :-—Apld. Sedgwick, Collins 

- v. Rossia Insce. of Petrograd (1926), 136 L. T. 
72. Refd. Employers’ Liability Assce. Corpn. 
v. Sedgwick, Collins, [1927] A. C. 95. 

6891. Add. Annotation:—As to (2) Refd. Re 
Griffiths, Jones v. Jenkins, [1926] Ch. 1007. 

6393. Add Annotation :—Apld. Chaplin v. Smith, 
[1926] | K. B. 198. 

6435. Add. Annotalion: Mentd. 
Avyhermno, 1927) 2 Ch. 33 

6573. Add. A aes i- yee 
(1027), 14° T. LL. R. 105. 

6627. Add. ee :--Mentd. Re Darwen & 
Pearce, Associated Fee Mills v. Barnes 
(1926), 95 L. J. Ch. 


6636a. Substitution of seer or tenancy at will 
under purchase agreement Rescission of 
agreement.; By an agreement in writing 
dated Aug. 28, 1926, dett.. the weekly tenant, 
of a house to which Rent Restriction Acts 
applied, agreed to buy it) from pltf., the 
landlord, for £900. The agreement provided 
that deft. acknowledged owing pltf. £68 10s. 
arrears of rent, & that pltf. would accept £50 
in settlement ; that. until certain mtges. had 
been transferred from = pltf. to deft., pltf. 
should remain in absolute ownership of the 
premises; A that, until completion of the 
conveyance, deft... who was to remain in 
possession, should pay to plitf. interest on the 
£950 at the rate of 6 per cent. with interest 
on interest dating from Sept. 1, 1926. Deft. 
also agreed to pay certain deposits, pltf., 
on failure of such payments, to be entitled 
to rescind the agreement & enter into pos- 
session of the house. Deft. agreed to main- 
tain the house in a good state of repair & to 
pas rates, taxes, & Insurance. On Feb. 27, 
1927, pltf. resemded the agreement) under 
the powers reserved in it, but deft. refused 
to give hin. possession of the house : - /leld : 
(1) the effect of the agreement. as indicating 
the intention of the parties, was to determine 
the weekly tenancy. & to substitute for it 
either a Heence ora tenaney at will, which, in 
its turn, was revoked or determined by the 
rescission of the purchase agreement, & deft. 
had no contractual ryght to resist the claim 
for possession ; (2) deft. was not protected 
by Rent Restriction Acts, beeause after 
Aug. 28. 1926. deft. remained in possession 
of dhe house by virtue of the contract of 
purchase, A not as a statutory tenant, «& 
under that contract she was either a licensee 
ora tenant at will, & after its rescission, if 
she had been a licensee, she was not a tenant 
who had held over under the Acts. & if she 
had been a ae? at will, her tenancy had 
been at no rent, by Increase of Rent & 
Mtye. Interest eee Act, 1920 
(c. 17). 8. 12 (7) iat must be ignored, with the 
result that the house was to be treated as 
untenanted & plitf had an unrestricted right 


Busby wv. 


Turner v. Watts 


PART XXIV. sa ae SUB-SECT. 5. 
. (a). 


6436 iii. Corenant by landlord to 
supply goods Landlord offering to 
supply goods after” serving notice of 
breach of covenant--No water.) Re 
JACKSON (dl. K.), Lrp. & Grerras, [1926] 

VOL R.TZI. SS OWE. R564.) CAN. 


PART XXIV. SECT. 2, SUB-SECT. 3.— 
B. (b) i. 


ud. Agreement acted on by parties.)-— 
The renunciation of an existing lease 
by the tenant, & the grant of a new 
lease by the landlord, can be inferred 
from a written obligation on the part 
of the landlord to grant a new lease 
followed by actings of parties amount- 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


to recover possession of it; (3) the rescission 
of the purchase agreement did not deprive 
pitf. of his right to the arrears of rent which 
had accrued due to him before the agreement 
was made, but it did destroy deft.’s right to 
enforce the agreement with pltf. to accept a 
less sum than that which was in fact owing.— 
TURNER vv. Watts (1927), 44 T. L. R. 105, 
D.C. 

6656. Add. Annotation :— Refd. Metcalfe v. Boyce, 
[1927] 1 K. B. 758. 


6674a. -—-.; In 1910, deft., a county police 
constable, became quarterly tenant of a 
house. In 1912 the county police authority, 


which had till then made a grant in aid of 
the rent of houses occupied by police con- 
stables, decided that for the future the chief 
constable showd be the tenant of those 
houses, that the constables should occupy 
them as servants, that the chief constable 
should pay al] rent, rates & taxes, & that a 
deduction should be made in respect thereof 
from the men’s pay. Deft. knew of, & made 
no demur to, this arrangement, but no 
express notice to determine his tenancy was 
given. From 1912 onwards the demands for 
rent were sent to deft., addressed to the 
county authority. These deft. took to 
the police office, received the full amount 
due, & paid it at the estate office of the 
landlord, being given a receipt acknow- 
ledging payment by the county authority, 
which receipt he sent to the county treasurer. 
No demands for rates & taxes were made to 
deft. This course of business continued for 
fourteen years, deft. continuing to occupy 
the house & his name remaining on the 
estate books as tenant. There was no 
written surrender or assigmment of the 
tenancy: -Held: (1) there was) evidence 
from which the mferences of fact could be 
drawn that in 1012 deft. agreed with the 
landlord that he would forthwith surrender 
his tenancy, that the landlord agreed with 
deft. to accept the surrender & accept the 
chief constable as his tenant, & that the deft. 
would in future occupy the louse as a 
servant of the chief constable & not as a 
tenant, & on those facts there had been a 
surrender of the tenancy by operation of law ; 
(2) deft. was in the circumstances estopped 
from denying that he had surrendered or 
assigned the tenancy.—- METCALFKE vt. BOYCE, 


[M27 IR. B. 7583 96 EJ. BK. B. 8763 136 
1. T. 606; 91 5. P2550; 446 T. L. Re. 149, 
D.C. 


6715. Add. Annotations :—Consd. Metcalfe vr. Boyce, 
[1027] 1 K.B. 758. Mentd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 

6762. Add. Annotations :—Consd. Dalton  v. 

Pickard (1911), [1926] 2 K. B. 545, n.; 

Richmond v. Savill, [1926] 2 K. B. 530. 

Add. Annotation :—As to (2) Consd. Rich- 

mond v. Savill, [1926] 2 K. B. 530. 

6766. Add. Annotation :—Consd. Richmond v. 
Savill, [1926] 2 K. B. 630. 


6764. 


ing to rei interventus & by possession 
on the pa art of the tenant, not only 
where the landlord is a fec-simple 
proprictor, but also where he is an heir 
of entail in possession; & a leuse su 
constituted is binding upon psucceed- 


ing heirs of entail. AMPBELIOWN 
CoaL Co. vr. ARGYLL (DUKE), [1926] 
S.C. 126.—SCOT. 
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Vol. XXXJI.—Landlord and Tenant. 


Cases 6767—7095. 


6767. Add. Citations :— (1911), 95 L. J. K. B. 6768. Add. Citations :—95 I. J. K. B. 1042; 136 


1062, n.3; 186 L. T. 21,n.,C. A. 


Add. Annotation :—Consd. Richmond v. 
Savill, [1926] 2 K. B. 530. 


| ad te fs 


6848. Add. Annotation :-—Refd. Morris v. Harris, 


[1927] A. C. 252. 


Part XXV.—Delivery and Recovery of Possession. 


6925. Add. Annotation :—As to (1) Refd. Marsden 6945. Add. Annotation :—-Mentd. Anchor Trust Co. 


». Heyes, [1927] 2 K. B. 1. 


v. Bell, [1926] Ch. 805. 


Part XXVIl—Rent and Mortgage Restriction Acts. 





7027a. — --—— Notwithstanding tenant ceasing 
personally to reside on premises— Members of 
tenant’s family residing on premises.|— Kk&EIT- 
MAN v. VIDOFSKY (1927), 18 T. Le R. 335, 
D.C. 

71086. Add. Annotation :—As to (2) Refd. Catto v. 
Curry, [1926] 1 K. B. 460. 

7087. Add. Citation :—24 L. G. R. 321. 
Add Annotation :—Refd. Oakley vr. 
[1927] 2 K. B. 279. 

7087a. Rent-free tenancy.|—Thce Rent Restriction 
Acte afford no protection to a tenant who is 
rent-free.—BRACEY v. PALES, [1927] 1 K. B. 
818; 96 LI. K. B. 805; 136 1. TT. 282; 43 
T. I. R. 69; 256 L. G. R. 1566, D.C. 

tnnotation :— Refd. Turner v. Watts (1927), $1 1. TL. RK. 105. 


7037b. Jj- TURNER rr. Watrs, No. 6636a, 
ante. 


7040. Add. Annotations :—As to (1) Distd. Leslie 
vy. Cumming, [1926] 2 K. B. 417. .48 to (2) 
Refd. Thompson v. Rolls, [1926] 2 Kk. B. 426. 

7041. Add. Citations :—95 I. J. K. B. 1007; 24 
L. G. R. 315. 

Add. Annotation :-—As to (2) Refd. Thompson 
7. Rolls, [1926] 2 K. B. 426. 
7047. Add. Citation :—21 1. G. R. 147. 


Wilson, 


nee 


let. 


I Qt. 250, aries 


PART XXV. SECT. 2. 


6916 i. Grounds for interference by 
court.)— Where, following a dispute, 
a settlement was made, by which the 
tenant was to quit the premuses, & the 
tenant vacated accordingly -—Jleld > 
the tenant’s claim for damages for 
eviction & to set aside the agreement 4,4 
for settlement should) be dismissed, 
as the tenant was not at such a dis- 
advantage with the landlord as to call 


Acts Sub-letting 
furnished house 





unfurnished 
furnished : 


WALLACHL v FOGARTY, 


PART XXVIII. SECT. 1, SUB-SECT. 2. 
7040 i. Continuation of application of 
Jurnished of 

Destruction ofidentity | 

The widow of a tenant of ao house 

bub-let 

Meld: 

sub-letting the house furnished mad 

it cease to be a house to which Rent 


Add. Annotations :—Distd. Cohen or. Gold, 
[1927] 1 K. B. 865. Refd. Catto tr. Curry, 
(1926) 1 K. B. 460; Oakley v. Wilson, [1927] 
2 Kk. B. 279. 

7049. Add. Annotation :-—Consd. Jewish Maternity 
Soc. Trustees ». Garfinkle (1926), 05 1. J. 
K. B. 766. 


ape nee: Cifations :—135 L.T.476; 24 1.4. R. 


7061. Add. Annotation :---—Consd. Iaeslie 7. Cum- 
ming, [1926] 2 K. B. 417. 
7062. Add. Annotation :-—Refd. Leslie » Cum- 


ming, [1926] 2 K. 3B. 417. 


7063. Add. Citations :—95 Ts. J. K. B. 13 184 
J.. T. 21; 24 1..Q. R. 27. 
Add. Annotations :— Refd. T.eslie v. Cum- 


ming, [1926] 2 K. B. 417; 
Holls, [1926] 2 K. B. 426. 
7091. Add. Citation :—-24 1. G. R. 250. 

dd Annotations: Apld. Doulin v. Purcell 
(1926), 136 1.7. 633. Refd. Oakley vo. Wilson, 
[19VT] 2 WK. BB. 279. 

7095. Add. Citation :-—24 1. G. R. 32. 
Add Annotation : — Refd. Oakley vr. 
[IM2T) 2K. BL. 279, 


Thompson v, 


Wilson, 


Pb9Z6)  ftenaney at Martininasy 1923, the land- 
lord let to the subtenant the house, 
saurden, & officees, with the steading & 
farmyard. atarenCofteso. The ratable 
valuc of the garden, offices, steading, 
afarnnyard was more than one-quarter 
of that of the house: J/eld s as the 
valne of the land & other premises let 
With the house sinee Martinmas 1988 
exceeded) one-quarter of that of the 
hour, 1920 Act did not apply to the 
sUbJects, the addition of the farmyard 


wn 


the house 


the widow = by 


protections & Wi uel ane i the Mtge. Restrictions Act, 1925 (No. 19 & steading having altered the identity 
barcain he ynade MCR At &.. Six of 1923), applied. A WWANAGHE @ of the house, & thus elided sect, £2 (6) 
- ; : Wiarihp, (1926) LR. 20, 125 - TR. of the Act. TLALPANL o. SINCLAIR, 


SMITH (1014), 29 W. L. Rk. 2105 20 


D. L. R. 986.— CAN. 


PART XXV. SECT. 4, SUB-SECT. 2. et ee 


PART XXVIII. sy ae 1, SUB-SECT. 3. 
- (a). 


HI927) S.C. 562. SCOT. 


PART XXVII. SECT. 2, SUB-SECT. 7. 
Rent d Mortgage 7108 i. ‘* Separate ” Whether 


19 of 1923), 


‘ Restrictions tel, 1925 (No physvally separate | Or partitwonca 
fi. - — Appeal —Order by ude am 6.3 (1).J- The words © let as @ separate Pitf., ie car of a Mice fanne 
chumbers.| No appeal Hes to the Ct. of dwelling’ apply to “a house,” as of four floors & a basement, erected in 
Appeal from an order made by & judge well as to “a part of a houre."— cach of the buck rooms on the first & 


of the K. B. in chambers, on an appeal 
to him from an order wade by a district 
ct. judge on an application under 
Landlord & Tenant Act for a writ of 
TRUsT Co. or 


WALLACK 7, 
2.5.3, 257.— 


FouaRIis, 


PART XXVII. aa 1,SUB-SECT. 3.— 


11926) J. RR. gxeeond floors a partition, whieh con- 
verted cach large buck room into two 
roots. He pat eleetre fittings in each 


floor, & did other work in connection 


possession.-- CANADA . ith the gas & water supply, & , 
SCHULTZ (Sask.), [1926] 4° D. DL. RR. ce. For the word “hotel” in’ the portion af the irodane sta lottedeceriiine 
724; (1926] 2 W. W. [. 797.— CAN. catchwords substitute the word it in the agreement as ‘ consisting of 

** house.” a flat of three rooms & front basement 


PART XXVII. SECT. 1, SUB-SECT. 1. 

7022 i. Application to premiscs— 
Letting not necessury.}—The provisions at 
of Rent & Mtge. Restrictions Act, 
1923 (No. 19 of 1923), relating to the 
restriction of rent, only apply as 
between landlord & tenant, & are 
applicable only to a house which is 





ee 





the house. 


ce i. -J— A farmhouse was 
let with a farm, the tenapeyv expiring 
Martinmas 1923. 
the tenant sub-let the house, garden, & 
certain offices at a rent of £20, 
ratable value of the garden & offices 
be ing less than one-quarter of that of 
On the expiry of the farm 


on parlour floor.’ Ithad not aseparate 
bath or separate sanitary accom- 
modation, & there was no physical 
separation of it, a# a residence, from 
the rest of the house: Held: (1) the 
dwelling-house had not been ‘* bond 
jfile reconstructed by way of conversion 
into two or more separate & self- 


In Mar. 1922, 


the 
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7182. Add. Annotation :—As to (2) Refd. Leslie v. 
Cumming, [1926] 2 K. B. 417. 


71385. Add. Annotation :— As to (1) Consd. Bracey 
v. Pales (1926), 43 T. L. BR. 69. 


7250. Add. Annotation :—Refd. Turner v. Watts 
(1927), 44 T. L. R. 105. 


7254. Add. Annotations :-——Distd. Campbell v. Lill 
(1926), 185 L. T. 26. Folld. Roe v. Russell 
(1927), 71 Sol. Jo. 1003. 


7254a. Right to sublet.|—-Row v. RussELL (1927), 
44 7. Iu. R. 1773; 71 Sol. Jo. 1003; revsd. 
* (1928), 165 Il. T. Jo. 101, C. A. 
— .] See, also, Nos. 7041, 7237. 

7280. Add. Annotations :—Apld. De Vries v. 
Sparks (1927), 137 t.. T. 441. Distd. Turner 

v. Watts (1927), 44 T. 1. R. 105. 
ord v. 


7281. Add. Annotations :—Consd. Standingf 
Bruce, [1926] 1 K. B. 466; De Vries 7. Sparks 
(1927), 1387 1. T. 441. 


7281a. Notice to quit—What amounts to.]/—An 
agreement made by a tenant with his land- 
lord for good consideration to give up pos- 
session cannot constitute a notice to quit 
within 1920 Act, s. 5 (1) (c), as substituted 
for the original sect. by 1923 Act, s. 4, so 
as to entitle a landlord, who on the strength 
of the agreement has contracted to sell the 
premises, to recover possession of same. 
Di Vrrks ». SPARKS (1927), 137 T.. T.. 441; 
43 T. L. R. 448; 251. G. R. 497, D.C. 


7291. Add. Citations :—95 I. J. K. B. 901; 24 
I. G. R. 631. 





contained flats ’? within Rent & Mtge. 
Restrictions Act, 1923 (No. 19 of 1923). 


the tenant holds the premises.-— 
SAMMON v. BYRNE, [1926] I. L. 411, 


e. Premises Required by Local Authority or for 
Statutory Undertaking (Vol. XX XI., p. 581). 
Add the words ‘or for Purpose in Public 
Interest.’’ 
7298a. ‘‘In public interest ’’—What is—Whether 
extension of trade.|—Goocn v. STRATMAN 
(1927), 43 T. L. R. 475, D. O. 


7307. Add. Citation :—24 L. G. R. 141. 


Add Annotation :—Refd. De Vries v. Sparks 
(1927), 1387 L. T. 441. 


7820. Add. Citation :—24 L. G. R. 192. 


7351a. Assignee of lease.]—In 1913 
pitf. became the assignee of a lease of a 
house with twenty-six years unexpired. He 
went into occupation with his family & lived 
there until 1925, when he let three rooms on 
the ground floor to deft. on a weekly tenancy, 
the rooms constituting a separate dwelling- 
house within the Acts. He afterwards 
claimed to recover possession from deft., 
on the ground that 1923 Act, s. 2 (1), applied 
so as to decontrol the premises :—Held: 
the possession by pltf. of the whole house at 
the passing of 1923 Act & up to the time 
of the letting to deft. (1) was not possession 
of the ‘‘ dwelling-house ”’ in question, (2) nor 
was it possession by him in the capacity of 
‘*landlord,’’ & sect. 2 (1) did not apply so 
as to decontrol the premises.—COHEN v. 
Gop, [1927] 1 K. B. 865; 96 L. J. K. B. 
419; 1386 L. T. 723; 48 T. L. R. 376; 25 
L. G. R. 198, D. C. 


7352a. ——— Quarterly tenant.|-—-A quarterly 











notice by the method adopted.— 
*‘KELLAR v. M‘MASTER, (1926] 8S. C. 


The rent being In arreatr, pltf. served 
notice to quit on deft., & instituted 
eyoctment procecdings + —J/cld : (2) the 
lotting was a new Jetting of portion 
of altered premises, so as to entitlo 
plif. to charge a rent without ard 
to tho standard rent of the whole 
house ; (3) deft.’ claim for apportion- 
ment of the rent must be dismissed ; 
(4) pltf. was ontitled to an order for 
Toeeenion: tho ct. granting a stay for a 
imited poriod, the order for possussion 
not to issue if the rent was paid within 
that peliod. BoxLE tv. FIiTzsiMons, 
[1926] I. R. 878.- IR. 


7109 1. ** Self-containd "— Whether 
completc remdcnce Necessity for parts- 
hon.) BOYLE ot. Firzsimona, No. 
7108 i, ante. - IR. 


PART XXVII. oe: i SUB-SECT. 2.- 
° 0 e 
7128 i. House converted into flate— 


Whether rent at frat letting as flat.}— 
vba ay Kirzsmnona, No. 7108 i, 
ate, - 


PART XXVIL. eevee 3. SUB-SECT. 3. - 
e a . 


sl. Sermee of notwe— Proof.}--Helid : 
(1) as 1920 Act required no particular 
forrualities or solemnities to be observed 
in connection with the service of 
notices, service could be proved hy 
evidence in the ordinary way ; (2) upon 
the facta it must be inferred that notice 
had been reocived by the tenant.— 
ane ov. STEWART, [1926)S. C. 743.— 


PART XXVIII. sara SUB-SECT. 3.— 


sn. Notice wereasing rent during 
currency of leax.}- A notice to be a 
valid notiova muat be correct in sub- 
stance as well aa if form. 

A notice is not valid which purports 
to increase the rent during the currence 
of the original term of years for which 


415.—IR. 

sp. Noftece altering terms o 
—A notice is not valid which purports 
to alter the terms & conditions of the 
original contract of tonancy, by alter- 
sh sae liability for repairs.— SAMMON 
vw, BYRNE, [1926] I. R. 411, 415.—IR. 


tenancy.) 


PART XXVII. er 3, SUB-SECT. 3.--~- 


st. As to amount of rent.J—A notice 
of intention to increase rent, which 
was in writ & in the statutory form, 
was objected to by the tenant as incom- 
ae on the ground that the land- 
ord had stated, as the “* rent payablo,” 
not the standard rent, but a higher 
amount which he was receiving at the 
date of the notico, & had further failed 
to set forth how the existing excess 
over standard rent had become duc :— 
Held: as the tenant had already for 
some time been pay without 
objection rent at the figure stated in 
the notice, the onus was upon him to 
establish that the amount in excess 
of standard rent was not Iegally 
oxigible, & as he had failed to do so, 
his objection fell to be Py a ene 
M‘KELLAR U. M*MASTER, [1926] 8. C. 
7154.—-SCOT. 

7167 i. Amendment—Mode of.}-—-A 
notice of intention to increase rent, 
which was in writing & in the statutory 
form, showed under the Sorrorree 
Deans how the propo increase 
wasmadeup. Astheitem of occupicr’s 
rates was subsequently found to have 
been overestimated, the ori notice 
was amended by a corrective notice, 
sent by the dlord’s factors 
receiv by the tenant before any 
increased rent had beoome due :— 
Held : amendment of a defective notice 
was not reatricted the incthod 
preecribed by 1923 Act, s. 6, the primary 

urpose of which waa to validate 
efective notices which had been acted 
on, & it was competent to amend the 
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M 
754.—SOOT. 
PART XXVII. seratel 3, SUB-SECT. 4.— 


7189 i. Where house reconstructed—— 
Conversion tnto filats.}--BoOYLE  v. 
FITZSIMONS, No. 7108 1, ante.—IR. 


PART XXVII. i SUB-SECT. 2.— 


1278 i, Premises used for immoral or 
illegal purpose—What amounts to— 
Offence against licensing laws.) — A 
tenant of licensed premises was con- 
victed of an offence against the licensing 
lawa, bnt the conviction was not re- 
corded on the licence:—Held: the 
tenant had been convicted of using 
the premises for an ulegal purpose, 
& tho ct., considering it reasonable to 
do so, made an order for possession.— 
FOLAN v. LEE, [1926] I. 87.—IR. 


PART XXVII. Ser. 8 SUB-SEOCT. 2.— 


sv. ‘*‘ Greater hardship ’’—Limited to 
tenant personally.J—Where deft. was 
tenant of a house, which was occupied, 
not by him, but by his sister & her 
husband, & in proceedings for posséssion 
it was contended that the ct. should 
consider sad to deft.’s . 
her family :—H : ** hards 
Rent & Mtge. Restrictions 
No. 19 of 1933), s. 4 (1) @ 
ardship to a tenant perso y> 
no hardship borne by third 
could be taken into consid on.— 
COOLEY vt. Walsh & COONEY, [1936] 
I. R. 239.—IR. 

sw.-——— What amounts to.) — 
KAVANAGH v. WHITTLE, {1926} I. R. 
425, 428.—IR. 


PART XXVII. SECT. 5, SUB-SECT. 5.— 
p. Read "7842 i.” 


7342 = fi. -}+—BoYLE v. 
Firzarmons, No. 7108 i, ante. IR. 
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tenant of a dwelling-house which he has 
sublet may be the “ landlord ”’ of the premises 
within 1923 Act, s. 2, so that, if he obtains 
possession of the whole of the dwelling-house 
after the passing of that Act, the house 
becomes decontrolled.—OAKLEY v. WILSON, 
[1927] 2 K. B. 279; 96 L. J. K. B. 783; 
137 L. T. 479; 43 T. L. R. 521; 71 Sol. Jo. 
409; 25 L. G. R. 316, D.C. 


7352b. Mesne tenant—Part subsequently 
sublet.|;—In Nov. 1922, P. became tenant 
of an entire house on a threc years’ lease 
from a superior landlord. In Nov. 1921, 
he sublet four of the rooms therein to 
D., who subsequently applied that the 
standard rent of his rooms should be fixed 
by an apportionment of the rent of the entire 
house :—Held: the opening words of the 
proviso to 1923 Act, s. 2 (1), were merely 
descriptive of the position at the time when 








PART XXVII. SECT. 6. Whitsunday 1921. 


Cases 7852a—7852c. 


the question of decontrol arose, & should be 
construed as ‘‘ where part of a dwelling- 
house is or during the currency of this Act 
shall be lawfully sublet,’’ & D.'s rooms were 
saved from decontfol by the proviso. — 
DouULIN v. PARCEL (1926), 136 L. T. 633 ; 
43 T. L. R. 140; 25 L. G. RR. 71, D.C. 


-{nnotation :—Refd, Oakloy v. Wilson, [1927] 2 K. B. 279. 


71852c. 


gave notice of intention to remove at 


In Mar. 1924, the 





Tenant at rent less than two-thirds 
of ratable value.|—The tenant of a dwelling- 
house under a ninety-eight years’ lease at 
a rent which was less than two-thirds of the 
ratable value of the house was in possession 
of the house at the passing of 1923 Act: - 
Held: notwithstanding 1920 Act, s. 12 (7), 
the tenant was not, as against the frecholders, 
to be deemed to be the landlord of the house 
for the purposes of 1023 Act, s. 2 (1). so as 
to cause the house to become decontrolled. 
Brooks ovo. LIFFEN (1927), 44 RT. LL. R. Of, 
D.C. 





Hleld : the Jandlord had not come into 
‘actual possession "of the house 


7355 i. By recovery of posacssion by  Jandlord Jet the house as fiom Whit- within 1923 Aet, #02, A 1920 Net 
tandlord—W hat amounts to possession - snnday 1921 to a new tenant. At the  contimued to apply to the house. 
Actual distinguished from notional Whitsunday term the old tenant | C\LMEDONIAN HiReiraBLE Es1 rks, rp. 

osseasion.J—The tenant of a dwelling- removed trom the house, & the new ov. Mrriuven, [E927] 8.0. 39. SCOT. 

ouse, tv which the Acts applied, tenant entered into possession : 
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Cases 77—1347a. ENGLISH AND EmptIrRE DicEest SUPPLEMENT. 


LIBEL AND SLANDER. 
Part Ill.—-Identity of Person Defamed. 


77. Add. Annotation :—Refd. Thomson v. McNulty (1927), 71 Sol. Jo. 744. 


Part 1V.—The Statement. 


525a. Candidate for seat in Parliament.|- - Defamwa- 
tory words, which are actionable in them- 





justify the allegation of murder nor the 
allegation that pltf., was a murderer. But 


sclves, are not the Jess so because they are 
alleged to have been spoken of one as a 
candidate to serve in parliament. Harwoop 
v ASTLEY (1804), 1 Bos. & PLN. R. 473 127 
We. 875, Kx. Ch, 

Refd. Pankhurst ©. JIamilton (1887),3 7.1L. R 


sinnotatioon 
ALO) 


885. ddd. Annolalions :— Refd. RR. v. Denyer, 
f192E6] 2 KK. 1. 258 3; Aute-Mart (Liondon) «. 
Chilton (1927), 483 T. le. R. 4633; Hardie & 
Lane v. Chilton (1027), 96 L. J. 8. B. 1040. 


951. Kor the existing paragraph substitute the 
followimy paragraph :— 


—PHf. complained of a state- 
ment published by defts., in which it) was 

alleged that pltf.. then Free State Minister | 
of Labour & head of the Free State Military | 
Secret Service, was responsible for the murder | 
of L., & knew who were the men implicated 

in an attach on British troops at Queenstown. 
Defts.. in ther plea of justification, did not 


= ee phates 








they said: “If & in so far as the words 
complained of meant or were understood to 
mean or were capable of meaning that pltf. 
took no steps to bring to Justice persons guilty 
of the death of J. or of the attack on the 
British troops at Queenstown. or that pitf. 
was unfit to hold any office of trust or 
responsibility, or of any kind, or that pltf. 
was a person with whom no honest or re- 
sponsible man ought to have anything to do, 
such words were & are true in substance & 
in fact.’ Pf. having obtained an order 
for particulars of the justification, defts. 
delivered particulars of seventy-two murders 
committed in Ireland over a period of five 
years With an allegation that pltf. had assisted 
to organise them or had employed people to 
organise them: Feld: notwithstanding that 
defts., in their plea of Justification had 
avoided justifying the allegations of murder, 
the particulars delivered by defts. were 
adimissible.- MACGRATH t. BLACK (1926), 95 
L.J.K.B. 951 5 130 L. TT. 594, C. A. 


Part V.——Publication. 


1087. Add. Annotation: Generally, Refd. Martin 
® Benson, [1027] ] WK. OB. 771. 





1177. Add. Annotation :-— Refd. The 


11026} P. 185. 


Fagernes, 


Part V1.—Defences. 


1245. Add, Annotation :- Refd. Godman v. Times 
Pubhshing Co. [1926] 2 K. B. 278. 

1310. Add. Annotation: Refd. Godman vv. Times 
Pubhshing Co., [1926] 2 KB. 278, 

1313. uldd. Annotation:  Consd. Godman rv. Times 
Pubhshing Co.. [1926] 2 KR. B. 2738. 

1817. Add. Annotation: Apld. Godman vr. Times 
Publishing Co... [1926] 2 WK. OB. 278. 


1339. ctdd. Annotation: 1s te (3) Refd. Collins rv. 
Whiteway. [1027] 2 K. OB. 378. 


wre ee ee ee eee ee 


PART IV. SECT. 1, SUB-SECT. 1. B. 

ni. Accusation of being spy.) Vite. 
alleged that he had been called a 
Nationalist spy, but alleged no special 
circumstances = Feld: the words were 
not per se defamatory.—HARDAKER *t. 
2 FARMING (1927), 48 N. L. RR. 145.— 








PART IV. SECT. 2, SUB-SECT. 1.— 
E. (0) iii. 
625 i. Member of Parlirament.j-—The 


eee 3 eee = 


term ‘“ office ’’ includes the position of 
va member of Parliament, whether or 
not such person holds an office in the 
strict common-law sense of the term.— 
PRATTEN p. THE LABOUR DAILY, LTD., 
{IMG} V.L R.15; 47 ALL. T. 1d7; 
11926] Argue L. R. 152.—AUS. k i. 


PART IV. SECT. 4, SUB-SECT. 1. 


867 vi. —-—.]—SUTIrER tr. BROWN, 
{1926) App. D. 155.—-8. 


1347. Add. Annotation :- Refd. Collins vr. White- 
way, [1027] 2 K. B. 3878. 

1347a. Court of referees—Under Unemployment 
Insurance Act, 1920 (c. 30).;—\ ct. of 
referees. constituted under the above Act 
& the regulations thereunder for the purpose 
of deciding claims made upon the unemploy- 
ment insurance funds. is a ct. discharging 
aduiinist rative duties only, & communications 
made to that et. are not absolutely privileged, 

as would be the case if they were made to a 





, PART IV. SECT. 6, SUB-SECT. 2.- -A. 
979 ii. ——.] —EVANS v. MARTYN, 
ie D.L. R. 698; 37 BC. R. 23. 


PART VI. SECT. 1, SUB-SECT. 4.—A. 


.}—If deft. dves not in his 
plea of justification state the specific 
facts or instances on which he relies, 
he must do so in his particulars.—- 
RBaRNES tv. SYKES (Man.), [1926] 3 
W. W. KR. 476.—CAN. 








AF. 
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judicial body in the discharge of its duties. 
COLLINS tv. WHITEWAY (Hinry) & Co., 
[1927] 2K. BK. 3783 961. J. K. 2B. 790: 137 
L. T. 297 3; 48 TT. LL. BR. 582. 

1851. Add. Annotation: Mentd. Wisbech R. D.C. 
vw. Ward (1927), 91 J. BP. 200. 


1395. Add. Annotation :—Refd. De Freville 
(1927), 96 L. J. K. B. 1056. 


1429. Add. Citation :—-134 14. T. 286. 


1521. Add. Annotation: Refd. Hardie & Lane 
ve. Chilton (1027), 96 L. J. IK. B. 1040. 


r. Dill 


Cases 1847a—2488. 
1526. Add. Annotation : White- 
way, [1927] 2 KK. B. S78. 
pore ald, Annotation: Generally, Refd. Collins 
» Whitewas., [1927] 2 WK. BL 387s. 


Refd. Collins ¢. 


16888, —~ ~— -e- Tomas Wirnkrs & SONS, 
rp. cv. SAMUBL WITHERS & Co... Litb. (1926), 
{1 RPC. 19, 

1699. fd. Annotation: As to (1) Refd. Mac- 
henar-Kennedy or. Air Couneil, [P27] 2 
K. BB. OnT,. 

1744, .fdd. Annotation: Mentd. Nadan cv. BR.. 


[12G, A. CG. bs. 


Part VII|__-Damages and Costs. 


1988. Add. Annotation 
ton, [1927] 2 Ch. 9 


Mentd. Wiilhiais 2. Baar- 


1989. fel. Annotations) Refd. Thomson — re. 
MeNulty (1927). T1 Sol. Jo. 744. 

2180. tdd. Annotation: Refd. Martin e. Benson, 
[1927] 1 WW. DB. TTI. 

2184. .idd. Annotation: Refd.Campbelle Pollak, 
1927] AL OC. F382. 


2195. .fdd. Annotations As fo ( 
ve Benson, [1027] 1 KK. 1B. 771 


2198a. —— Consideration of all circumstances. | 
Where an action for defamation is tried by a 
judge with a yury. A pitt. recovers nominal 
damages only. the jude, in deciding whether 
there is “ good cause ~ for depriving pltf. of 
costs, should take imto Pvaaare ‘ation all the 
circumstances of the case. both before & 
after the issue of the ere The smallness of 
the damages is only one clement for considera- 


1!) Refd. Martin 


exercise a discretion 
expressed by the 


tion. Phe judge most 
independent of any view 


gury oon the question of costs.  MARPRIN  ¢. 
WENN. (MVeTT EK. B77): 96 LE KB. 
1055 PST LP. ES be. L.. R. Buz. 

2200. teld. Annotation: Refd. Martin oc. Benson, 
[1927] PIN. BB. 77 

2202. tel. Annotation: Refd. Martin oe. Benson, 
(1927, 1 WK. OB. 77. 

2203. widd. Annotation: Refd. Martin ef Benson, 


hoz7} aK. BL 77d. 


2203a. -) MARTIN oF Bixnson, No. 
2ZUDSa. aaile. 

2206. ited. Annoletions.  Retd. Catnpbell e. Pol- 
Jah. [INT] AL C. 732 Martin or. Benson, 


pI92T} Pa. BB. 77. 
ldd. Annotation : 
P1927 TW. BS. 77 


2207. Consd. Martine. Benson, 


Part X!l.—Criminal Proceedings. 


2307. Add. Annotation: Generally, Refd. Martin 


| 2488. 


Annofation : Refd. R.oor Broxton 


Add. 


e Benson, [1927] | WK.OB. 771. Prison, frp. Shure, | PO26] bn. Be 127. 
PART VI. SECT. 2, SUB- SECT. 2. rion With privilege on the ground of | fear comment not pustificatron | Laken 
A. (e) ll. | common interest, the common anterest [oo LAD RIO PUBLISHING Co., Lirn., No. 
| . 


7G uy aul CAN 


1358 v.- -.) Ninso NARAYAN , Inust be gn the subgeet matter ot 
Sinan eo. RR. (1926) 7. 2. 6 Pat. 22200 the eommiutueation complained at, 1848 ou. S.7? BARNER oe SY KES 
~-IND. PAPTRO or Paria ae rio A i . (Mam), No. PTS tu, ante. . 
1358 vi. - -—.] Mik ANWarrepin | EP92b} 3D Lit 68. [Pe2o) 2 2 Wt. ; Ahern tl lefenee of 
: | 26s, 20 Sask. L. L419. CAN, - Pa an omen Tat 


Tr. FATHOM BAI ABIDIN (2926), I. 1. EH. 
o0 Mad. 667.— IND. st. 


NStatamentsarcHlecthing on messconargy 


falr comment ds pleaded the cominents 
must be warranted by the facts stated 


appealony for funds To committee tothe wiaitiag complamed of, in the 
PART VI. SECT. 3, SUB-SECT. 1. Jormed tla aut appeal} VEINS ORD ot Hense that the faets must aflord a 
1437 i. General vule | SAPIRO ot FORRESEER Paton, (E927 | Soe. TaD. reasonable loundation tor the com, 
LEADER PUBLISHING Co. [PU2Z6, 3 SCOT. gmiecmiths, A oft ts not legitimate for 
bD. J. RR. 68. [19z6y 2 WLW Oi 26s; defender, by the averment off anew 
20 Sask. 1. KR. 140. CAN. PART VI. SECT. 3, SUB-SECT 4 fucts ono hos defenees, to extend the 
B. (e). Hiuits of amquirv. WHA PLES vr AN- 
1678 11. Ht GHhs oF SEN DERNON & MILLER, (IG2Z7TI Ss. Oo Pas. 
A. () vii. PUBLISHING CO (C1920, 8a BOL scorT. 
1680 iii. ~ —— solr, in 122. -CAN PART VI. SECT. 6. 


-l- A 
corresponding with third pPurties, is {nn 
no better position than his che nt. He 
is not free to write evervthing hip 


client muy rugyvest or state. He ow 1738 11. 


PART VI. SECT. 4, SUB-SECT. 2. 


J 
pleg to an action tor Jibel js a plea of 


frnouendocs covcercd | 


sn. Vo libel 
Day vr. [iis TRANSKPORT A GENERAL 
The “rolled oup WoRKERN? UNION, [POZ68) FO Re PEs. - 
CAN. 


bound to exclude from his letter any- 
thing defamatory that am not relevant 
to the occasion.—M’°K toGir ry. OC BRIEN 
MoRAN, (1927] I. R. $15.- IR. 


PART VI. SECT. 3, SUB-SECT. 3. 
A. (c) xiv. 
sd. Statement as to mianister’s conduct 
--By one church igh holder to another 
— Occusion privileged.) KNAPP or. 
McLEop, [1926] 2 D. L. KR. 1083; 
QO. L. HK. 605.—-CAN. 


PART VI. SECT. 3, SUB-SECT. 3. —B. 
1631 vi. 





a8 





-}—Teo clothe anu oc 


{ 
i 
PART VI. SECT. 3, SUB-SECT. 3. 


fair comment only, & where there is no 


plea of sustification, evidence iso not | PART VII. SECT. 2, SUB-SECT. 2. A. 
adnussible to prove the truth of de- 1875 xi. DONA? oo Nib 
fumatory allegations of facet, & the [| aon, (£926, 8. C. 764. SCOT. 


defence of fair cotmment is no aopwer 
to such allegations. LeLen v. LEADER 
PUBLISHING Co., Lirp., (1926) 2 DoT &. 


PART VII. Cee 7 SUB-SECT. 2. 
. (b). 


LL. Rh. 337.---CAN, (Ont.), [1927] 1. Lb. 2.163) CAN. 
1738 iii, SP. Barnes ev S\KES 


(Man.), (1926) 3 W. W. RR. 176. CAN. 
2080 vi. 


PART Vi. SECT. 4, SUB-SECT. 6. RoBINSON & Co. a5 
1848 i. * ftolled up plea” —Plea of | N. WL. R.125.-—8. AF 
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PART VII. SECT. 1, SUB-SECT. 3.--C. 


-}| SOLOMON ¢. 
Lip. (1927), 48 


Cases 3—-560. 


21. 
152. 


321. 


322. 


322a. 


493. 


PART IV. Seer 2, SUB-SECT. 1. 


LIEN. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Part I]_—Legal or Possessory Lien Generally. 


Add. Annotation :—Mentd. Lowther v. Harris, | 


[1927] 1 K. B. 398. 


Add. Annotation :—Refd. Lowther v. Harris, 
[1927] 1 K. B. 393. 


184. 


(3) Refd. Albemarle 
Supply Co. v. Hind (1927), 43 T. L. R. 783. 


Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 


Part IV.——Particular Lien. 


Add, Annotation :—Refd. Albemarle Supply 
Co. o. Hind (1927), 43 T. 1. Rt. 783. 


Add. Annotation : —Refd. Albemarle Supply 
Co. v. lind (1927), 43 T. L. RR. 783. 

- No authority to create lien.|- Pltfs. 
let three taxicabs to B. on _ hire-purchase 
agreements, which provided that B. should 
not have authority to create a lien on the 
taxicabs in respect of repairs. Up to May 1, 
1925, the cabs, with the consent of pltfs., 
had been yaraged at defts.’ garage, & B. 
owed defts. the balance of a general account 
for garage rent, goods supphed, & washing, 
cleaning, & repairing the cabs. Defts. had 
never been aware of the terms of the agree- 
ments between B. & pitts. On May 1, 1925, 
plitfs. terminated the agreements, as B. was in 
arrear with his payments, but defts. refused 
to hand them the cabs, asserting that they 


324. 
332. 
371. 


had a lien for repairs. In an action for the 
delivery up of the cabs & damages for their 
detention :—Held: the lien might attach 
notwithstanding the provision that B. should 
not have authority to create a lien, w&, 
although defts. did not have continuous 
ine esi of the cabs, yet since, in letting 
take them out to ply for hire, they parted 
with possession without any intention to 
abandon the right of lien, the action failed. 
— ALBEMARLE SUPPLY Co., LTD. v. HIND & 
ma (1927), 43 T. L. R. 7183 ; 71 Sal. Jo. 777, 
Add. Annotation :—Refd. Albemarle Supply 
Co. v. Wind (1927), 43 T. L. R. 652. 
Add. Annolation :—As lo (1) Distd. Albemarle 
Supply Co. v. Hind (1927), 43 T. L. R. 652. 
Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


Part V.—- Equitable Lien. 


Add. Annotation :- 
1 Ch. 606. 


MERS* 
(a). W.W. R. 845; 


EXNXCHANGK BANKERS, ae 
63 D. L. 


Mentd. Re Wait, [1027] 560. Add. Annotation :—~ Refd. Lowther v. Harris, 


[1927] 1 K. B. 393. 


PART V. SECT. 3, SUB-SECT. 21.—A. 


R. 1425 15 e. /terad., [1919] 3 W. W. R. 366. 


322a i, Order given by hire-purchasa 

No authority to create lian.) fteld : 
the vendor was cntitled to a retuin of 
the subject-matter of the agreement 
without yey ment of the cost of repair 
ordered by the hire-purchaser, —ALLI- 
ANCK Finance Co. & STANDARD 
MotToks, Lip. vt. SIMONS GaRAGr & 
GoOODCHAD (1925), 36 B.C. R. 117. 
CAN. 


PART IV. SECT. 2, SUB-SECT. 1. C. 
m. Ftevad., 15 S.C. R. 194. 


PART IV. SECT. 3. 
ab. Under Rural Credits ct, ('. .f., 
1924 (c. 173).1 A rural credit society ‘> 
statutory lien under the above Act 
binds growing crops & crops to be 
grown, & takes priority over = an 
execution which did not come into the 
sheriff’s bands until after the making 
ee ane loan by ne society.—LOBR r. 
KWoOD RURAL CREDITS NOCIETS, 
ROSnTe Dy. L.R. B10. {1926) 2W.W.R. 

1: 35 Man. L. R. 499. -CAN. 


PART V. SECT. 3, SUB-SECT. 8. — 
C. (a). 


438 iii. = —~. ]~-FREEBURU v. FarR- 


Sask. lL. R. $18.— CAN. 


PART V. SECT. 3, SUB-SECT. 20. 
bb (p. 274) i. -}] -Ross v. Gor- 
MAN (1908), 1 Alta. L. R. 516; 9 


W.L. R. 319. -CAN. 
mmmm i. -~-—-— Single contract 
Single lien may be filed.|—CovutTu v. 
rar ini (B.C.), [1926] 2 W. W. BR. 87.— 


h (p. 275) 
GHRALD t. APPERLEY 
b. ae 734; [1926] 


h (p. 275) ii. -- — ——.]—BEAVER 
LUMBER Co., Hip. v. CURRY (Sask.), 
11926] 4 D. I. i. 619; [1926] 3 W. WwW. 
R. ay —CAN. 


I. - nd ——_ 


J-— Fr 
Sr: ), 11926) 43 
. W. RR. 689. 





(p. 275) &. — —~—,.]~- RUSSELL 
tr. ONTARIO Ot es ad & ENGINEER- 
Inv Co., [1926] 1 D. L. KR. 760; 58 
O. L. R. 260. SlCAN. 

dddd i 275) i. Not limited to 
price of materials jar bd within ar 


su: 

years fe beginning o 

GERALD t. APPERLEY ric tte Goo 
734: ; (1926) 


action. }—Fr1z- 
-) jp 102813 
D.L. R. wW. 
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-CAN. 


PART V. SECT. 4. 


ee i. -] - INDEPENDENT 
LUMBER Co. v. Bocz (1911). 16 W.1L. R. 
$16; 4 Sask. L. KR. 103.—CAN. 


ft i. -—- Value of property 

tnercased.|—-NATIONAL TRUST Co. v. 

eg ae (1916), 33 W. L. R. 738; 9 
. W. R. 1265. CAN. 





d (p. 290) i OLLEY 
(iUERIN, [1926] 4D. L. R. 625 ; 1926) 
s. C. R. 566.- CAN. 


d (p. 290) ili. ——~— -  -.} STEVEN- 
SON t. GREEN, ag te28) bD. L. R. 667 ; 
58 0. L. R. 546.—CAN 


d (p. 290) iii. ——- —— Abandon- 
moe of priordy—What amounts to, cS 
VER LUMBER Co., LTp. v., 





— io 


(Sask ue {1926] 4 D. L. Rk. 619; 11926] 
3 V . R. 404.— CAN. 

7 ye against purchaser in goes faith 
for valuable Coe nO ion note 
unregistered. |—WILLI Tr. LIBL.E 


DELIs 
(1915), 30 W. L. R. Re O18 ; 21D). L. R. 
407.—CAN. 


Vol. XXXII.—-Lien. 


761. Add. Annotation :—Refd. Cohen v. Roche, 
[1927] 1 K. B. 169. 


660. Add. Annotation :—Mentd. Re Wait, [1927] 


1 Ch. 606. 
PART V. SECT. 5, SUB-SECT. 1. CooKkn tv. Mocrort, [1926] 1 W. W. BR. 
d (p. 292) i. ee 827; 36 B.C. R. 393.— CAN. 





—.}— 
& BELL vo. DORAN & GAL- 


HOWLETT r (p. 292)i, ——-— — pie ge 
LANT (1913), 24 W. L. R. 401; 4 
WwW. W. R. 


HOWLETT & BELL v. DORAN & GAL- 


. . 674; 11 D. L. R. 372.— Any (1913), 24 W. L. R. 401; ¢ 
CAN. . W. R. 674; 11D. L. R. 372.—CAN. 
o (p. 292) i. —-— - —- —-~—- --. ce (p. 292) i. — = —-—-— In- 
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Cases 660 —761. 


tercst.] —— FITZGERAED  ¥. APPERL 
eck? (1926) 3 D. L. R. 734 ; 1926] 
Ww. . 689.—CAN. 


oc (p. 202) ii. 
--BEAVER LUMBER Co., LTD. v. CURRY 
(Sask.), (192614 D. L. R. 619; (1926] 3 
Ww. W. hh. 404.--CAN. 


———,]} 





ee =o 


Cases 8--976a. 


8. 


ENGLISH AND Empire DIGEST SUPPLEMENT. 


LIMITATION OF ACTIONS. 
Part |——The Statutes of Limitation Generally. 


Add. Annotation :—-Refd. Harnett v. Fisher, 
[1027) A. ©. 573. 


15. Add. Annotation :-—Refd. Board of Trade v. 


16. 


Part Il. 


Cayzer, Irvine, [1927] A. C. 610. 


Add. Citations :—[1927| 1 K. B. 269; 136 


56. Add. Annotation: Consd. Avlott ov». West 
Ham Corpn., (1927) 1 Ch. 80. 

67. Ciulattion: For “20 J. PL oY9" read “40 
Je Ps OR? 

59. Add. Annolation : —Distd. Aylott ¢. West Ham 
Corpn., (1927) 1 Ch. 30. 

65. Add. Cilation :- |AMBTJ A Ch. 80. 

73. Add. Annotation: Refd. Mackenzie-Ken- 
nedy ve. Aur Council, [1927/2 K. 1B. 517. 

78. Add. Annotation :- Refd. ge vo. A.-G. of 
Insh Free State (1927), 96 1. J.P. C. 8h. 

78. Add. Cilations : —|1V27] 1 KK. B. 260: 136 
LT. 7, (. Aw; affd. sub nom. Boatp or 
"TRADE 0. atau IRVINE & Co., [1027] ALC, 
O10; YO L. J K. B. 872: 137 LT. 119; 
43 ', lL. KR. ¢ G25 ; ; 71 Sol. te. 560; 32 Com. 
Cap. 361, HL. 

139a. 


Arbitration condition precedent. } The 
Crown requistioned appets.’ ship under a 
charterparty, which provided that any 
dispute under the charter should be ieee 
to arbn. under Arbn. Act. 1880 (e. 49), 
Which conchided as follows: ‘ & it is ae 
mutually agreed that such arbn. shall be a 
condition precedent to the commencement of 
any achion at law.” In July. 1V17, the ship 


256. 


284. 


578. 


L. T. 7, C. A.3; affd. sub nom. BOARD OF 
TRADE v. CAYZER, IRVINE & Co., [1927] A. C. 
610; 96L. J. K. B. 872; 137 L. T. 4195 48 
ie L. R. 625; 71 Sol. Jo. 560; 32 Com. Cas. 
351, H. J. 


simple Contract Debts and Personal Actions. 


was lost. but appets. did not proceed to arbn. 
until Dec. 1928. The Crown contended that, 
as the arbi. was not commenced within six 
years of the loss, the claim was barred by 
Stat. Limitations, 1623 (c. 16) :—Held: 
under the arbn. clause no cause of action arose 
until the award was wade, & time did not 
run until the making of the award. & the 
claim was not barred.— BoARD OF TRADE t 
CAYZER, Invini & Co., [1927] A. C. 610, 
961.0. K.B.872: 1871. T. 419; 137T.L. R. 
625: T1 Sol. Jo. 560: 82 Com. Cas. Sol, 
H. oda: oaffg, S.C. sub nom. CAYZER, 
Inving & Co. ¢. Boarnp or TRADE, [1927] 1 
IK. BB. 269, C. A, 


Add. Calations: [1927], 1 K. B. 1025 96 
I. J. K. B55, C. Aw: affd., (1927, A. C. 578 3 

965. J. K. B. 8563 137 L. T. 602: 91 J. P. 
17h; 43: T. L. R. 567; 71 Sol. Jo. 470; 25 
le. G. R. 454, UF. L. 

Add. Annotation :-—Consd. De Freville v. Dill 
(1927), 06 L. J. K. B. 1056. 


Add. Annotation :-— Refd. Harnett +. Kisher, 
[1927] A. C. 573. 
Add. Annotation :— Refd. Harnett ¢. Iisher. 


L1O2T7}) AL. 


573. 


Part IV. Money Charged Upon or Payable out of Land 
or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


834. Add. 


848. idd. Annotation -— Refd. Purnell v 


PART II. SECT. 8, SUB-SECT. 2. 


ol. - 
SINGH-BHAGWAN SINGH, 
BY), 1. Ll. R. 7 Lah. 403. — IND. 


PART Ii. SECT. 8, SUB-SECT. 6.—D. 


450 xi. are ee 
Pav et (Man. , 11926) 4bd.L RR. vr. 


op. 


Annotation :--- Mentd. 1. R. Comrs. rv. 
Soc. for Rebef of Widows & Orphans of 
Medical Men, i. R. Comrs. v. Medical Chari- 
table Soc. for West Riding of Yorkshire (1926), 
136 L. T. 60. 


- Roche, 


{1927) 2 Ch. W442. 


ere 


e as ' 
» RK. 60; 
n 


~}—GANDA SINGH rt. 
Mar. 


Bee : 
Buanr N. 





remedy onthe 
—CHAPMAN 1. 
MINER (Alta.), 


286; (1926) 3 W. 


976. 


976a. 


PART IV. SECT. 1, SUB-SECT. 1.—C. 


]-— Re LING 
6K. L. R. 264.—CAN 


Receivership order. re re- 
eet ership order based on a judgment 
dues nut become ineffective, when the 
judgment 
barred by Stat. Limitations.—W ILKINS 
t ee 1 D. L 
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Annotations :—Refd. Re 
Lioyd, [1908] 1 Ch. 385 ; 
Alpate v. Vuyler, Clark rv. 
L. J. K. B. 810. 

- — The allowance of interest upon 
a legacy charged upon rea) estate, & due 
upwards of sla years, is to be calculated from 


Lloyd. Lloyd ¢e. 
Lewis vt. McKay, 
Potter (1924), 93 


- ~ — 


ad. How judgment kept alire—Re- 
43 vivor.}-—W here a judgment ir about to 
become barred by Stat. Liniutations, 
twelve years huving nearly run, it may 
be kept alive by applying for leave to 
enter on the judgment rollas stion 
reviv the judgment & owing 
execution to be issued thereon. Pltf. 
alternative is to Sica on the sh Sega 
—~SECURITY Co. 
KoskIe, [1924) 1 TW. ew. R. 548. CAN. 


(1908), 


hecomes 


2. ots 
778.—CAN. 


Vol. XXXTi.—Limitation of Actions. Cases 976a—1568a. 


16 Jur. 
415, 417; 42 BK. R. 603, L. Cc. 


Annotations :—Refd. Re Lloyd, Lloyd vr. Lloyd, {1903} 1 Ch. 


1029. Add. Annotation :-—Refd. Palmer v. 


the filing of the bill. & not from the date of | 
the decree, though the bill 1s not filed by the 
legatee.— CHAPPELL v. REFS (1802), 1 De G, 
M. & G. 393; 20 L. T. O. S. 57; 


385: Lewis »v. McKay, Algate vt. Vugler, Clark r. Potter 
(1924), 93 L. J. K. B. S10. 
1 Drew. 371. 


1011. Add. Annotation :- -Refd. Re Wait, [1027], 


Mentd. Potre v. Petre (1853), 


1 Ch. 606. 


Part V.—--Land or Rent. 


Crone, 


[1927] 1 K. B. 804. 


1041. Add. Annotation :~ As to (1) Refd. Purnell 


v. Roche, [1927] 2 Ch. 142. 


1088. Add. Annotation :-- Folld. Salisbury & Ford- 


1145. Add. Annotation : 


1286a. 


Ingbridge Distriet Drainage Board r. Southern 
Tanning Co. (1920), Ltd.. [1927] 2 WK. OB. 566. 
Refd. Harnett ¢. Fisher, 
[N27] A. OC. O78. 
Add. Annotation : 
(1927) 2 (th. 142. 
PURNELLY. Rocute, No. 13690. 


Refd. Purnell ve. Roche. 





= 4] 


post. 


1310. Add. Annotation :-- Refd. Horlick v. Scully. 


[1927 | 2 Ch. 150. 





1369a. —-—- Subsequent disability of mort- 
gagee.| In 1902) freehold Jereditaments 


1532. Add. 
1551. Add. Annotation: 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (a) 


on 
1057 v. ——.}—-NOBLE v. NOBLE 
(1912), 27 O. L. R. 342; 40. W.N. 
359; 9D. L. R. 735.—CAN. DUNCUANHKON wv. 


were assured to a mtgee. In Feb. 1007, the 
mtgee. became, A thenceforward contmaued 
to be, of unsound mind. The last payment 
in respect of interest before the date on which 
the mtyee. became of unsound mind was 


Part VI. —Actions 


atunotation : Consd. Irish Catholic 
Church Property Insce. 7. J. Re. Comurs. (1978), 
I2 Tax Cas. 15. 

Consd. Irish Catholic 
Chureh Property Lusce. vo 1. R. Comrs. (1918), 
12 Tax Cas. 165. 

—.j;- Testatrix, who died in 


| 





° | 
1890, gave her residuary real & personal 


estate to two persons whom she appointed 
her exors. upon trust for sale & conversion, 
& out of the proceeds to set aside £2,000 upon 
trust to pay the income to L. durmg widow- 
hood &, after l.’s death or marriage, to fall 
into residuc & subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shares. L. died in 1916. 
An action was commenced in 1925 by persons 
interested in a share of residue agaist the 
personal] representatives of the two exors., 
who were dead, claiming a declaration that 
certain sums of Cunsols & bank stock had 
been wrongfully expended or disposed of by 


PART V. SECT. 3, SUB-SECT. 1. 
B. (b) 1. 


di. Culliny wood on upland dh grass 
muudow.} Held 


1385. cselel. Adenotation : 


not 


made on Jan, 30, 1907. In Mar. 1907, the 
husband of the mtpee. accepted, on behalf 
of the mtvee.. a further payment on account 
of interest. Simee that payment no further 
payment oof interest was made. On a 
summons for foreclosure issued in 1026 by 
the mtgee.:  dfeld ss (1) the right to com- 
mence proceedings first acerued, at the 
latest. at the date fixed for the redemption 
of the inte... wineh was a date earlier than 
that on which the mtwee. became of unsound 
mind; (2) the foreclosure proceedings must 
be dismissed, tiasmiuch as, i view af the 
express words of Real Property Limitation 
Act. ISS7 (0. 28). a disabiltty beginning atter 
the date when the mpht to bring the action 
first accrued. or must be decried to have first 
acerued, Would not entitle the mtpee. to th 
protection given by Real Properts Limitation 
Act, IST) Ce. OT) 8. 8. PuRNELDE eo. Roc, 
(1927) 2 Ch. be: 9G tL we Ch. tts 137 
Lh. VW. 1075 71 Sol. Fo. fox. 

Refd. Purnell eo. Roche, 


[127] 2 Ch. Pte. 


against Trustees. 


or converted to the use of the exors., & an 
order that these sums should be replaced, 
Detts. alleged that) these pums had been 
expended in FSOf ino satistyimng drabilities of 
testatrixs, A pleaded the appropriate statute 
of dumuitation. The exors. had set aside sums 
te answer the £2,000 legacy ino part, & on 
Ls death payments of capital were from 
time to time made to the persons interested 
in remainder, the last payment berg made 
in June, 929. Tf the stoeh had been paid 
awas am FSO, the statute of Simitation 
allorded a good defence except im regard to 
the share of the £2,000 Jegacy., which only 
tell into: possession in TWIG: Feld: (1) as 
fhe chum was agmunst exors. holding on 
express trusts, it was not a claim to recover 
a legacy within Real Property Lamitation 
Act, IS7T4 (c. 57), 6 &, & the statute of 
limitation applicable was Trustee Act, 1888 
(c. 09), 5. 8, under which the period for which 
the statute had to run in order to afford a 
defence wap only six years 5 (2) the payments 


' PART V. SECT. 3, SUB-SECT. 3. 
t r dtvsd., 20. L. R. 637. 


PART V. Peon. 12, SUB-SECT. 1. — 


of very (a) 


serious fmportance in establishimg a 
title by occupation without more. - 
ATWELL (1914), 14 
kK. L. KR. 348.—CAN. 
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sk. Jeight of equitable mortgagee to re- 
cover— Notunthstanding personal remedy 
barred.j|—Ite CONLAN’H ESTATE (1892), 
2¥ L. k. Ir. 199.--IR. 


Cases 1568a—-2016. 


183 7 WAS me 


93 L.. 


relied on, be payments in respect of the 
part of testatrix’s estate accounted for, did 
not constitute an acknowledgment of liability 
in regard to that part which the exors. were 
said to have misapplied; (3) the statute 
afiorded a good defence in regard to the share 
of the £2,000 legacy also.—HRe OLIVER, 
THEOBALD v. OLIVER, [1927] 2 Ch. 328; 96 


1584a. 


ENGLISH AND Empire Dickst SUPPLEMENT. 


L. J. Ch. 496; 


187 L. T. 788; 71 Sol. Jo. 
710. 





Misapplication of fund—-Payments 
in respect of sum accounted for.}—Re OLIVER, 
THEOBALD v. OLIVER, No. 1568a, ante. 


1651. Add. Annotation :—Apld. Re A Debtor, 


[1927] 1 Ch. 410. 


Part VIll_—Fraud and the Statutes of Limitation. 


1795. Add. Annotation :—-Refd. Board of Trade v. 


Jayzer, Irvine, [1927] A. C. 610. 


Part Xll.——Pleading and Practice. 


2002. Add. Annotation :— Refd. Purnell 7. Roche, 


[1927] 2 Ch. 142. 


1818. Add. Annotation :—Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30. 
2016. Add. Annotation :—Refd. Campbell v. 


Pollak, [1927] A. C. 732. 


PART IX. SECT. 1, SUB-SECT. 2. 


APc. one oe R. 691.—CAN. 


eved *’—Promncul Treasurer of Alberta.}—l. r. CANADIAN NORTHERN Ry. Co., [1923] A. C. 714; 


PART XII. SECT. 2. 
ri. ——-.]—PULSIFER v. KING, [1926] 1 D. L. R. 1006; 58 N.S. R. 412.—CAN. 
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Vol. XXXIII.—Cases 39—759. 


LOCAL GOVERNMENT. 
Part Il—Local Authorities generally. 


39. Add. Annotation :—Refd. Witham Outfall R. v. Grains Ee p. Wandsworth Crdns., 
Board v. Boston Corpn. (1926), 186 L. T. 756. [1927] saat J. K. B. 5633; BR. v. aoe 
ears 7 = Minister, Ex p. Dore, [1927] 1 K. B. 765. 
fe ane NE ea Pnete e eoh alee): Add. Citations :— affd. (1927), 25 L. G. R. 
347 ; sub nom. WOOLWICH BOROUGH COUNCIL 
88. Add. Annotations :—Apld. Woolwich Corpn. v. ROBERTS, 91.5. P. 1213 43 T. . BR. 576 ; 
v. Roberts (1927), 96 L. J. K. B. 757. Refd. | 71 Sol. Jo. 488, H. I. 


Part V._—_The Urban District. 


196. Add. Citations :—{1927] 1 Ch. 128; 96 280. Add. Citations: §1927) 1 K. B. 765; 06 
L. J. 


Ch. 38; 186 L. T. 235. lL. J. KR. OB. 8223 137 LT. 80; 913. P. 45; 
220. Add. Annotation i—Generally, Refd. R. v. 43'T. L. R. 268; 71 Sol. Jo. 100; 25 L. G. R. 
: ee p. Wandsworth Grdns., [1927] 1 166. 
. B. 540. 


Part VII.-—The Borough. 


350. Add. Annotation : —Distd. R. v. Transport Minister, Ax p. H.C. Motor Works, [1927] 2 K. B. 401. 


Part XIl._-The County. 


699. Add. Annotation :—As to iu aon Collins | 759. Add. Annotation :— As to (1) Consd. Aylott v. 
v. Whiteway, [1927] 2 K. B. West Mam Corpn., [1927] 1 Ch. 30. 





PART II. SECT. 10. dismiss its officers wit hout notice & of an alderman who had attended 

to arbitrat Under without cause.- NEWBY v. BROWNLEK meet at which the quostion of dis 

88: Referenc ow ry raided (1916), 34 W. TL. R. 278; 10 W W. RR. miasal had been considered, but who 

ak inot Geo, 5, poh abe plas ma for efi: CAN. had not boon present, at a moocting at 

opinion of court except upon matters of ri. -- B.C. Munurpal Act} “ ed pea tine Ge aiseaterni 
law.J—Re ToOwnsHip or YorRK & Zmicner vw. VicroRIA Ciry, (1922) 1 ag null & votd.- FOSTER ». HALIFAX, 
oo OF NORTH YORK (1925), 57 . W. R. 75: 70 DT R 722, 30 11926) 1 DL. R. 125, 47 NCS. R 

. L. R. 644.—CAN. My "C,H. 389. ' CAN. 268.- CAN. : : 
PART VII. SECT. 3, SUB-SECT. 3. _ Wire the: Feceeee anioniy could PART VII. SECT. 8, SUB-SECT. 1. 
ai. ——- ——.}—Atowncouncilmay only be obtained by including the vote n. VParud, 9 Alta. L. R. $43. 


Cases 284—981. 


529a. Jurisdiction to direct settlement of lunatic’s } 


681. 


980. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


LUNATICS AND PERSONS OF UNSOUND MIND. 
PART II.——-Civil Capacity. 


294. Add. Annotation :- Refd. In the Estute of Musgrove, Davis +. Mayhew, [1927] P. 264. 


Part VI. ---Jurisdiction in Lunacy. 


property Change of circumstances 
party to ‘‘suffer an injustice ’’ Law of 
Property Act, 1925 (c. 20), s. 171 (1).| - 
A lunatic not s0 found had been of unsound 
mind since 1882. She was a spinster aged 
eighty-one, & was possessed of personal 
property of the value of £2,000. 0 From the 
time when she became of unsound mind she 
had lived under the care of an uncle & aunt, 
who had provided £2,076 towards her main- 
tenance, The uncle died in 1885 & the aunt 
in 1907. By the will of the latter an annuity 
of £300 was bequeathed for the support) of 
the hunatic. Upon the death of the aunt a 
sister of the funatie was appointed receryver 
of her estate & acted until 1920, when she 
was relieved & asisterofappets. was appointed 
in her place. On her death om 1925) one 
of appets. was appointed & was 
of the lunatie’s estate. Ta LSSO before her 
reason left her the lunatie made ao wall, by 
which she bequeathed her property to her 
three sisters, all of whom were dead. On an 
application by appets.. the residuary legateos 
under the auant’s will A) second cousins of 
the lunatic, to the ct. to exercise the powers 
vested init by sect. E71 of the above Vet, A 
to direct ao settlement to be made of the 
property of the dumatie:  /feld: (1) the 
phrase “suffer an ingustice in sect. 171 
(1) (¢) must not be mpidly confined to a 
deprivation of a stmet legal right, since that 


Causing 


receiver 


would stultify the operation of the sect. 
altogether, but it must in its context include 
the destruction of a clear moral claim, or 
even the disappointment of a thoroughly 
legitimate & well founded expectation, «& 
in the circumstances appcts. would “ suffer 
an injustice ’’ if the recent change in the law 
of intestacy were allowed to defeat the moral 
claim which they had to succeed to the estate 
of the Junatic, particularly in view of the 
continuous recognition, pecuniary & other- 
wise, which their side of the family had 
throughout shown of the obligations imposed 
on them by them kinship to the lunatic ; 
(2) there had been ‘'a change of cireum- 
stances’? within the sub-sect. since the 
execution by the lunatic of her will. by reason 
of the deaths of her three sisters to whom she 
had left her property 3) (3) the case was one 
in Which the et. ought to exercise the discre- 
tion vested in it by sect. 171, by directing 
the receiver to execute a settlement of the 
property of the lunatic, to be approved by 
the judge in Junacy, which must be subject 
dining the life of the lunatic to her right to be 
maintained out of the income, & if & so far 
as might be necessary out of the capital 
thereof, & subject also to any effective dis- 
position by will or deed which the lunatic 
might make should she recover.— He FREK- 
MAN, [1927] 1 Ch. 4703 961. J. Ch. 225 3 136 
lL. T. 65073 71 Sol. Jo. 272, C. A. 


Part VII Judicial Inquisitions as to Lunacy. 


Add. tnnotahion: Refd. Greenway ev. A.-G. 


(Wue27). HT. ba Re bd. 


Part X.— Judicial Powers 


Add. Annotation ¢: 
Lah. &79. 


“ pereentage 


820. ldd. Cutation: 


Refd. Re Freeman, | 1927] | 981. 


previous proceedings, 2 1a TP. 
(), S. 32.9, Lu. (‘, 


over Estate. 


Add. Annotation: -Refd. Rc Freeman, [1927] 
1Ch. 179. 


cominittee’s 


—— ~ _ _—_—_ 


(b), ante. 


PART X. SECT. 2, SUB-SECT. 3. 
E. (b). 


Claiins. 2fleld: payment should be 
made in the following order of priority : 


PART X. SECT. 2, SUB-SECT. 3. I. 


| costs Of dismissing the matter out. of 

sd. fistne insolvent.) - A person of , lunacy: (4) arrears due to the hospital 
unsound mind had been placed in a | for muintenance. The assets were not 
private mental hospital at oa fined sutictent to meet the payment next in 
annual charge for maintenance & treat- | Priority, viz., the general costs of the 
ment, which bad been sanctioned by an | committee, Fe PL. [26] 1. Re 422 
ordor of the et. She dicd intestate, & | IR. 
her estate was insufficient to meet all | 


(1) funeral expenses, (2) the lunacy 


See ease in Sect. 2, sub-seet 9, FB. 
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t 


PART X. SECT. 8, SUB-SECT. 1.—-D. 

sl. Shares held in joint tenancy— 
Lunacy of one tenant.)\—Held: the ct. 
had power under its statutory juris- 
diction to sever such joint tenancy, & 
to realise the Junatic’s share, if his 
interest & benefit so  required.— 
ae t. HARRIGON, [1927] T. R. 


Vol. XXXTII.—Lunatics. Cases 1466—1897. 


Part X!l.—Actions. 


1466. After this case add ‘* —- Married woman. | 





Sce ILUSBAND & WIFE, Nos. 2189, 2189a.”’ 


Part XIIl—-Administration in Regard to Reception and 
Care of Lunatics. 


1670a. — - When criminal information granted. fir p. Lowkr (1872), 36 J. Po Jo. 760, 


Part XIV.—Certification, Reception, Treatment and 
Discharge of Lunatics. 


1852. Add. Annotations: - Apld. De Freville ¢. 1856b. 8.7. Die Previn e. Dine (1927), 96 Le J. 


Dill (1927), 96 I. J. K. B. 1056. Apprvd. K.B. 10565, 3 TR. 1. Re 708. 

Harnett v. Fisher, [1927] A. C. 573. 1856c. Effect of certificate.) HAkNerr ere. Fisiisr, 
1856a. — -—.|—PItf. was certified by deft... a No. PS56a, ante. 

medical man, to be a lunatic &a personto be 1g56d. 8S. oP. De FREVILEE ¢. Din, No. L850b, 

detained under care & treatment: -Held: ante. 

(1) deft., inasmuch as he undertook the 1859. dd. Annotation: Refd. be Freville o. 

statutory duty of certifying pltf. as a lunatic, Dill (1927), 96 La J. IK. BL bOo8. 


owed a duty to him to ‘exercise reasonable ygg0. ad. Annolulions: ds. to (1) Apld. De 

care: (2) since no reception order could have Kreville r. Dill (1927). 96 Le de K. Be 1056, 

Decca ye pele a te Refd. Harnett rv. Fisher, (1927) ALC. 578. 
rtifieate A ‘tor, & as the certificate . ; 

ee ae aa pecan the obtain- | 1863. fed. Aanotation: Refd. De Freville ov. Dill 
~y § e < : : « Qu7 Oe - - - 

ing of such an order, the giving of the cer- (1927), 96 1. dT. i. 1056, uti 

tificate was the direct cause of the order & 1865. fdd. Annotation: Refd. De Freville er. 


of pltf.s detention. THARNETT vr. FISHER, Dall (1927). 96 EF. WK. Be P0056. 
(1927, 1K. B. 1023; 96. J. WK. BL 55s 1850 1867. Add. Annotation: Refd. De Kreville or. 
L. VV. 7213; 42 TM. 1. BR. 7153 TO Sol Jo. O17, Dill (1927), 9G ta J. K. BB. bO56. 

(. ALS on sue [1927] A. Fi Rapa ere ” 1869. Add. fonotations: Refd. De Freville ev. 
Annotations: .48 to (1) Folld. De Freville vr. In 927), SO 927) 98 bL. J. OK. BL, 1056: ‘ne : 
Ted KB 1056 ‘ 1sfo(2) Folld. Dc Krevitle e Dill (1927), [all (192 ee l. J Kw 1056 Ilarnett ¢ 

061, J. K. B. 1056, | Misher, [1927] ALC. 373, 


Part XVI—Mental Deficiency. 


1807. Add. Annotation: is to (2) Distd. Woodward rv. Oldfield (1927), 96 0. 2. WK. B. 796, 


PART XI. SECT. 6, SUB-SECT. 1. 


bi. Appoutment of curator ad tem. DAVEDRON ¢ SCOTT SHIPBUILDING & ENGINEERING Co., [1b., 11926] 
S.¢'. 970. SCOT. 
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Cases 83—793. ENGLISH AND EmprrE Dicest SUPPLEMENT. 


MAGISTRATES. 


Part I1—Qualifications and Disqualifications. 


is in fact bias, but whether a reasonable man 
concerned in the proceedings might think 
that the tribunal was not impartial. 


838. Add. Annotation :—Distd. R. v. Leicester JJ., 
Ex p. Allbrighton, [1927] 1 K. B. 557. 








97. Add. Annotation :- Apld. IR. v. Essex JJ., 
Er p. Perkins, [1927] 2 K. B. 475. pe) Appet. on® ee hie CRE. habe 
’ nces es not waive 
vie: sarliar penesedlige:e- AN Gee 7A arian objection to the presence o sap oper | not 
lo iqunsh a maintenance ‘order made "by ‘having exerciaad it, when hg, dost pot a 
justices, when it is shown that the justices’ : 7 
ak is a member of a firm of solrs. which Ex p. PERKINS, [1927] 2 K. B. 475; 96 
acted for the wife at an earlier stage of the 
same proceedings, even though a is Vase | D.C 
that the wife’s business was conducted ex- — . ; 
clusively by & managing clerk in charge of qa 1065. Add. Annotation :-—Refd. R. v. Sheffield JJ., 
branch office, & that the justices’ clerk was Ex p. Rawson (1927), 91 J. P. 193. 
in fact quite unaware that his firm had ever 150a. J|—R. v. Essex JJ., Ex p. PER- 
acted for her. The test is not whether there KINS, No. 97a, ante. 
Part VIIl—Procedure under Summary Jurisdiction. 
482. Add. Citation :-- 2 TB. R. A. 626. 679. Add. Annotation :>—Refd. Palmer v. Crone, 
598. Add. Annotation: Consd. Pointon v. Cox [1927] 1 K. B. 804. 
(1926), 136 TL. T. 506. 738. Add. Annotation :—Mentd. Bowker v. Wood- 
608. Add. Annotation: - Consd. Pointon v. Cox roffe, Bowker v. Premier Drug Co. (1927), 96 


L. J. K. B. 750. 
Cox 7938. Add. Annotation :--Mentd. Wigg v. A.-G. of 
Trish Free State (1927), 96 L. J. P. C. 88. 


(1926), 136 L. T. 506. 


Add. Annotation: Refd. 
(1926), 136 1. T. 506. 


PART VII. SECT. 2. 


642. Pointon 1. 





en rn ote 


190; 45 Can. Crim. Cas. 
B.C. R. 401.- CAN. 


D. L. R. 5838; 45 Can. Crim. Cas. 310. 280; 35 


paas CAN. 


kki. =] ~R. v LEE Sow (B. C.), 
11922] 2 W. W. Tt. 208; 66D. L. R. é me .1.-- E. 
146 ; 37 Can. Criin. Cas. 198. —C AN. PART VIII. SECT. 4, SUB-SECT. 11. sera Vii. cane 5, ree a . E 
ri, ——.]—R. v. NELSON (1901), 8 sl. Kffect of adjournment -Charge Rie Sse niagistrate may, 





phd ried Re fie dale ap hlgans 
, | deprive oO urtadiction.)—HALL v 
Nee Drag Ae des te Tee ne ace | PAXEOR, (1926) 3D. TR. 38; (1926) 
Hina Loy (B. C. ), (1926) 2 W.W.R. so. Peas wes ae GA - Cas 

543; ey Quan. Crim. Cas. 75.— CAN. : 


B. "6. i. 110.—-CAN. before making io. & appropriate entry 


in the Criminal Record Book, alter his 
decision as to the quantum of punish- 
ment imposed ; but if the alteration is 
made for a purpose which constitutes 
an improper exercise of his discretion 


gee, il --—~.}—R. v. Sam HING, | PART VIII SECT. 5, SUB-SECT. 1.— | in the matter of punishment, such 
[1 ee D. git, 1080 i ee cnn) Crim. B. (a). alteration is irregular, & the detention 
Z; a R. ; . 584 vi. - }—R. ». BARRY (N. 8.) | Of accused in pursuance thereof is 

(1926), 46 Can. Crim. Cas. 143.—GAN. | jlegel Ke Cavenerr, [1926] N. Z. 


PART VIII. SECT. 1, SUB-SECT. 5.— A. 
877 i. What amount to acparate 


Ionakra 
46 Can. 


-——_—,.]}— R. ¢ 


§84 vii. }— 
(Ont.), [1926] 4p. be - 609 ; 


offences—Not * having opium d& co- 
caine.”"}—R. v. CHow Ben (1925). 45 
Can. Crim. Oas. 142; 36 B.C. R. 319; 
11926) 1 W. W. R 384.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 8. 


sd. Afust be according to rules of 
eridence.}| KR. ve DUNN One (1926), 
45 Can. Crim. Br 139.—-CAN 
ri. hk. +. STEPHENS, R. 
v. TAY (Ont. ) loge), 45 Can. Crim. 
Casa. 123.- 


PART VIII. SECT. 4, SUB-SECT. 9. 
545 ti. ———J— R. v. 


HENDERSON, 
Exc p. BRINDLE (N. B.), [1926] 2 


Crim. Cas. 372.—CA 
PART VIII. SECT. 5, SUB-SECT. 1.-- 
D. (a). 


618 i. Proper hearing of accused 
party.)- -Cri al Code, s. 721, does 
not authorise any interrogation of 
prisoner by a strate other than the 
asking him whether he has any cause 
to show why he should not be con- 
victed. This can be done by asking 
**'What does he say, guilty or note” 
but if the reply be not a clear admission 
of all the clements of the crimo, the 
magistrate must proceed to inquire 
into the charge without further are 
tioning.- -R. v. LEE, [1925] 2 W. V 
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PART VIII. SECT. 5, SUB-SECT. 3.—- 
A. (b) i. 


705 iii.-———— —— Offence under 
apn dad Narcotic Drug Act, 8. 5A 
) (e). eis (ranean) v. WONG Mag, 


(1993) 4 67; 66 D. L. R. 
517; 36 a: Crim. Cas. 319; 17 
Alta. L. R. 363. —CAN. 


sm. Substitution of neu 
Term of tm nment catendod oN ew 
werrant inralid.}-—-Re WHETON (N. 8.) 
(1926), 46 Caw. Crim. Cas. 247 Gain 


PART VIII. SECT. 5, SUB-SECT. 4. 
Ti Right of magistrate to fee—Pro- 
— pe under Criminal Code, Part 
I.}—-R. v. SERVETNYK (Sask.) 
Cigseh 45 Can. Crim. Cas. 380. CAN 


Vol. XXXIII.—Magistrates. Cases 1015—1645. 


Part XII]._—Appeals from Courts of Summary Jurisdiction. 


1015. Add. Citations :—sub nom. TIARRVUP v. BAY- 
LEY, 6 BE. & B. 218; 25 L. J. M. C. 1073; 2 
Jur. N. S. 882; 119 E. R. 845; sub nom. 
R. v. HarrRoss, 4 W. R. 461. 


1100. Add. Citation :-—2 B. R. A. 1135. 


1219. Add. Citations :—96 L. J. K. B. 
Cox, C. C. 261. 


1229. Add. Citations ;:—|1927] 1 K. B. 315; 96 
L. J. K. B. 115; 9810. Po. 143 25 1. G. RB. 
355 affd., [1927)1 K. B. 853; 961. J. K. B. 


49. 28 | 


383; 1387 L. T.10; O17. P. 64; 483 T7.. 1. 
326: 71 Sol. Jo. 203; 25 L. G. BR. 188, C. A. 

1393a. —- -.]}— Mandamus will issiic to justices 
who have refused to hear an application 
under Small Tenements Recovery Act, 1838 
(cv. 74), because they have adopted a general 
practice not to hear such cases on the ground 
that the county ct. is a more suitable tribunal, 
-- Row Kent J0., Aa p. TRIPLOW (1927), 137 
L. T.25; 010. P2383 48 7. 1. R. 207 ; 20 
lL. G. R. 120, D.C. 


Part XIV.—Appeals from Quarter Sessions. 


1645. Add. Citation : 


PART XIII. SECT. 7. 


hhh (p. 431)i. --- - — — Findings of 
fact.|—- Re vv. BELLMAN (Ont ) (1925), 
45 Can. Crim. Cas. 145.—CAN. 


B.C. RR. 39d ; 
CAN 


aaaaii. 
261.—CAN. 


[1926] 1 W.W. Re a7. - 


S.PoR.e CANADIAN Roppil 
DOLLAR Co., lirh. (1926), 37 B.C OR 


1B. R.A. O9 


ncensed to raise the point that he did 
not. in the trae legal sense, plead 
ruilty to the information or complaint 
preferred against hina, sinee be did not 
understand the nature of the charge & 


; og Pleaded gcudlty dm artnoranee.— RR. ov. 

st. Who may appeal - Under Crin- dddd i. —E Ror MehLat- OLNEY (BoOCO, L926) FD. de. TR. 869 5 

inal Code 8. TAS he J—K or. Mies, 11926] ony, er p. STEW ATED (N-B, E926) 2 11926) 3 WOW. Ts 273, 16 Can. Cerin, 
1 W. R. 182; 46 Can. Crim. Cas. pp, L. R. 384; 456 Can. Crim. Can Cas. 196.- CAN. 

91; 31. B. C. It. 280.—CAN. 293.— CAN. sw. Postponamentofappod -Groundsa 

aaaa i. ——-- To nearest court - How ge (p. 433) i. —— -- On an for granting.| Row Cumyvow, [1926 1 


mearcat court ascerlaraned.J—RN. vv. HOLT 
(1925), 46 Can. Crim. Cas. 40; 36 


J.& 


appeal from a conviction founded) on 1). 
an alleged plea of guilty, it is open to 
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LB. R. 623 2°45 Can. Crim. Cas, 1723 
36 ft. Cc. h. ou. CAN. 


Al 


Cases 12 —586.° ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


MALICIOUS PROSECUTION AND PROCEDURE. 


‘ Part 1.—Distinguished from Trespass and 


False Imprisonment. 
12. Add. Annotation :—Mentd. De Freville v. Dill (1927), 96 L. J. K. B. 1056. 


Part V.—Evidence. 


574. Add. Annotations: Refd. a aie Deg [1927] A. C. 732 ; Martin v. Benson, [1927] 
.B. 77). 


Part Vil-—Pleading and Practice. 


586. Add. Annotation :—Refd. La Radiotechnique v. Weinbaum (1927), 137 L. T. 638. 











PART IV. SECT. 1, SUB-SECT. 2. igre ad CR Gn ea v. Cee PART IV. ee. oe 4.— 
di. Discontinuance of proceedings. | LIN’ TOR -)y 
DALLING 1, McK eNnidie a. E. 1), ee ND. 1. wth 372; 96] 1. Ww 467 iv. DGEON v. 
11926] 2D). L. R O99. CAN. R. - CAN. HoTMAN (D. K a 5, bee). 3 D. L. R. 
PART IV. SECT. 3 -SECT. 4.- 
PART IV. SECT. 2, SUB-SECT. 4. A. : B. (a _ : PART V. SECT. 1, SUB-SECT. 2. 


284 xiv. -] MECKLENBURG t. 436 xii, - PIDGQKON 537 ix. ———.I—PIDGEON v. HOLMAN 
CANADIAN Pacitic® Ry. Co. (Alta.), | HOLMAN (P. 3. I), 1086) 3D. L. R. | (Pe. EK. 1-), [1s 11926) 3 D. L. R. 480.— 
[I92Z6) | DD. L. RR. 706. CAN. 480. —CAN. CAN. 
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Vol. XXXIII.-- Cases 68—478. 


MARKETS AND FAIRS. 


Part Hl.—-Rights and Liabilities in connection with 
' Markets and Fairs. 


68. Add. Annotation :—-Refd. Hardie & Lane vr. Chiltern (1927), 96 I. J. KW. 2B. 773, 


Part IV.—Holding of Markets and Fairs. 


108. Add. Annotation :-—Refd. Layzell v. Thompson (1927), 137 1... T. 106. 


Part VII.--- Disturbance. 


312. Add. Annotation: Refd. Layzell v. Thompson (1926), OF J.P. 80. 


Part 1X.—-Sale in Market Overt. 


430. Add. Annotations: Mentd. Greer 1. Downs 487. .fdd. Annofation: Mentd. Lowther v. Harris, 


Supply Co., [1927] 2 K. B. 28: Lake r. [i927 , 1 WK. BB. 8a, 
Simmons, [1927] A. C. 487. 478. Add. Annotation: Mentd. Republica de 


Guatemala ro. Nunez, [1927] 1 KW. B. 669, 


PART II. SECT. 3, SUB-SECT. 1. 
36 i. Acquisition of nte—Necessity for bye-law.J—CITY OF EDMONTON 0. MACDONALD (Alfa.) (1907), 7 W.T. Re. 208. CAN. 
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Cases 27—790. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


MASTER AND SERVANT. 
Part |-—The Relationship. 





27. Add. Annotation :— Consd. Bull v. West the day in loading the ship. During the night 
African Shipping, ete. Co., [1927] A. C. 686. the lightermen negligently left the lighter, 
29. Add. Annotation: Consd. Bull 17. West which got adrift, & owing to the absence of 
African Shipping, etc. Co., [1927] A. C. 686. the lightermen, was carried out to sea, ran 
46. Add. Annotation :—Consd. Bull v. West ashore, ener ME ee . ae ene nen 
African Shipping, etc. Co., [1927] A. C. 686, being under the orders & control of resps. 
49. Add. <A fation :- Consd. Tull West during the night as well as during the actual 
: ve Shit as ay 7 a : 1927 A.C Rak loading, resps. were responsible for their 
African Shipping, ete. Co., [Wo27] A.C. : negligence & were liable to applts. in dam- 
54. Add. Annotation: ~-Consd. Bull v. _ West apes.—- BULL (A. TI.) & Co. 7. WEST AFRICAN 
African Shipping, etc. Co., [1927] A. ©. 686. SHIPPING, ETC. Co., [1927] A. C. 686; 96 
55a. Lightermen hired with lighter., Applts. let J uw J. Pp. C.1275 1387 1. T. 498; 43 T. 1. R. 
on hire to resps. a lighter manned by two m48, P. C. 
native lightermen. ‘The lighter was moored | 66. Add. Cilations: 96 J. J. K. B. 170; 136 
to resps.’ ship, & was used by them during 1. T. 377. 
Part Ill. - The Contract of Service. 
230. Add. Annolation: Refd. Marbé v. George | 252. Add. Annotation :— Consd. Marbé v. George 
KMdwardes (Daly's Theatre; (1927), 96 1. J. KHdwardes (Daly’s Theatre) (1927), 96 L. J. 
K. 1. 980, K. B. 980. 
Part IV. - Duration and Termination of Contract. 
262. Add. Annotation: Distd. Milsted v. Hamp & three months’ notice by pltfs. Deft. was to 
Ross & Glendinning (10927), 71 Sol. Jo. a4. devote the whole of his time to the business : 
--Held: the agreement was wholly onc- 
262a. -| Plitfs. agreed to employ deft., sided & unenforceable.— MILsTED (W. HL.) & 
& deft. agreed to serve pltfis., for three years Son, Lrp. vo. HAMP & Ross & GLENDINNING, 
& thereafter from year to year subject to Lrp. (1927). 71 Sol. Jo. 845, 
Part V. - Remuneration. 
628a. ~ ADAMS vt. LIVER- | 630. Add. Annolation: Apld. Adams rv. Liverpool 
POOL Conpn. (1927), 1387 L. TPT. 896, O10. P. Corpn. (1927), 137 L. T. 396, 
106; 25 1. G. R. 809, C. A. | 644. -1dd. Annotation: -Refd. Mellor v. Beard- 
629. Add. Annotations: Distd. Adams 7. Liver- more (1927), 44 KR. P. C. 175. 


788. 


eee 


pool Corpn. (1927), 187 1. T. 3806. Apld. 


725. Add. Annofation :-—Mentd. Houghton v. Not- 
Aviott a West Ham Corpn., [1927] 1 Ch. 30. 


hard, Lowe & Wills (1927), 14 T. L. R. 76. 





Part VI.- Breach of Contract and Remedies Therefor. 


Add. Annotation: Consd. Marbé v. George 
Edwardes (Daly's Theatre) (1927), 96 1. J 
K. 3B. 980. 


a ee er ee meee a ata Me 


790. -tdd. Annotation :—Refd. Marbé v. George 
Kdwardes (Daly’s Theatre) (1927), 43 T. L. R. 
AGU. 








a - et a NNSA meme | vim oh GLAM wee tah! 


; PART IV. SECT. 2, SUB-SECT. 11.- | in the presence of a pang of native 


re A. (g) vii. fellow servants -—He the master 
PART I. sel ine SECT. 1. Was justified 1m summarily dismissing 
: ° 548 in. - -) A native servant | hin, & was not liable for salary for the 


HAI 


211. or “CAN.” read‘ SHANG- | addresscd a remath of a grossiv | unexpired portion of the month.-- 


insolent & insulting uature to one of Gout ro WILSON & CoLTIns (1997), 18 
his employer's customers, a Enropean, NN. L. R. 2 S. AF. 
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Vol. XXXIV.-—-Master and Servant. Cases 880—1'787. 


Part VIl.-—Duties and Liabilities of Master. 


880. Add. Annotation :— Refd. James ¢. British General Insee., [1027)2 K. KB. SLL. 


Part VIIIl.--Duties and Liabilities of Servant. 


883. Add. Annotation : —Mentd. The Jupiter (No. 928. Add. ctnnofafion: Refd. Putsman e. Taylor, 


3) (1927), 1387 L. TT. 3388 (1927) 1K. OB. 6387. 

890. Add. Citations : c- 96 le J. WK. B. 152: 136 | 938. Lidd. Annotation: Refd. Boorne vt. Wicker, 
L. T. 271. | [1927] 1 Ch. 667. 

895. Add. Annolation:- Refd. Re A Debtor (No. 944. ctdd. Annotation: Refd. Putsman v. Taylor, 
229 of 1927), [1927] 2 Ch. 367. ’ LIM2T] LK. B. 687. 


Part IX.- -Liability of Master to Third Persons. 


966. Add. Anndtalion : Refd. Bulle. West Mirican , 1018. cidd. Annolation : Mentd. Brown vv. Harri- 
Shipping, etc. Co., | 1927 | A. CL. 656. | son, Elourani ¢. Harrison (1927), 187 lL. TP. 


987. Add. Annotation :—Refd. pe ‘ assel ode, 


G.m. b. H. t. Schenkers, [1027] 1K. B. S26. ; 
991. Add. Annotation: Consd. Kre aa aes amr uae ree ge ar a Ee SIERO: 


G.m. b. H. v. Schenkers, [1927] 1 K. B. 826 | 
996. Add. Annotation: Consd. Poland v Paris , 1231. Add. Avnoltation: Refd. Silverman o. Im- 
[1N27}) 1 WK. B. 286. | perial London Hotels (1927), 187 1. T. 57. 


Part XII. -Rights of the Servant against Third Persons. 


1565. teed. Ainolation : - Consd. Silverman ¢. Lnperial London Hotels (1027), 187 LP. 57, 


Part XIII. Liability of Master in Case of Accident or 
Death. 


1787. Add. Annotation: Refd. Salverman vy. [im- 
permal London Hotels (1927), 137 La. PL 57 


_ —p - 


3725. Add. Asnofation - —Consd. Bull cc. West 
African Shipping, ete. Co., (1927) A.C. 686. 





eee eee eed —~ _ — 


PART IX. SECT. 3, SUB-SECT.4. A, 

981 xxi.- —.] Estar Vax Dir | to have 

BYL v. SWANEFOLL, [1927) App od! Jising & slecpiug in, & where the 

141.—S. AF. servant tb injured becatise of a defect 

In the premiscse, of which the employer 

PART IX. SECT. 3, SUB-SECT. 13. shonld have Known & Whieh he failed 
B. (e). 


"ANADIAN NORTHERN KY. (Man.), 
L917) 3 W. W. 210; 35 0 1. 
68%.--CAN. 


lutte: is under a duty to the servant 
tus bourne reasonably pafe for 


( 
L 
0 


PART XIII. SECT. 1, SUB-SECT. 3. 
D. (a). 


to yemedyv, be as able in damages to 1669 i 
‘ ; : i. - -- When defect ought to 
1115 iii. —- f  Applt. cm- the scrvant, an the absence of evidence hike Ui distuuered i enlGeN a 
jose woman to take his hore from fact that, nlthonidls (hi steak donew 
! 


i ; 

| that the latter assumed the poh. The feet No. 1623 1, ante. CAN 
Us business prenmives to a paddock. | of the danger, he remamed on the 

! 


ae N ot. SIGERSEIH, 


| 
Without the authority of appt , the premises does not constitute an No. "16234, ante, CA 


man entrusted this duty to a young ah 

, ;. : ; : “ ption of the rpk PEDERSEN v 
Ho de ae a a) omnes: | MHeERMTIE (UO) 2 Ty, doe HE Ts 
injured :--Held: applit. was not hable. ee Ba KR. 205, 20 sash. 
- ~THOMBON t. HAMILION, [1927] N. Z. dans : 7 


L.R. 11. N.Z. PART XIII, SECT. 1, SUB-SECT. 1. D. 
a fi. —-—.] In Nova Scotia the 


PART XI. SECT. 1, SUB-SECT.1.-B. | 1624 v. Varied, 14D. T. R. 575 és 
Crown {8 entitled to raise the defence 


t NLKES— 
Hee fem peg NH peepalan Where u PART XIH. SECT. 1, SUB-SECT. 3. C. of common cemployment.—CONROD 4. 
servant lodges with his employer, the 1658 vii. -- -. ARMSTRONG tv. | KR. (3915), 14 Exch. C. lt. 472.—CAN. 
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PART XIII. SECT. 1, SUB-SECT. 5. - 
C. (a). 
1697 xviii. - -— .J-M‘EWAN ”, 
EDINBURGH & Distkicr TRAMWAYSK 
Co. (1899), 6 8S. L. T. 400.—SCOT. 


Cases 2057—231'7b. EnauisH AND Empire Diaest SUPPLEMENT. 


Part XIV—Workmen’s Compensation Acts. 


2057. Add. Citations :—136 1.. T. 322; 20 B. W. 2261. Add. Annotation :—Consd. McFarlane v. 
C. O. 139. Hutton (Stevedores) (1926), 96 L. J. K. B. 


20792. --- Not born within normal period of 357. 
gestation.|A claim for compensation in 2264. Add. Annotations :—Apld. McFarlane — 


respect of such a child:—Held: rightly Hutton (Stevedores) (1926), 96 L. J. K. 
rejected.—Rack v. WARDSEND STEEL Co. 357. Refd. Flanagan v. Ackers Whitley 
(1927), 20 B. W. C. C. 260, C. A. (1926), 19 B. W. C. C. 399. 

2086. Add. Citations :—96 L. J. K. B. 185; 136 2316. arene Witten (io0e), 10 B. erie a 
as yaa ae Wi Geet: Consd. McFarlane v. _aiutton (Stevedores) 

2111. Add. Annotation :—Folld. Bloor v. Ship (1926), 96 L. J. K. B.3 

Button (1926), 20 B. W. C. C. 12. 2817. Add. Annotation ae Id. McFarlane ». 


2114. Add. Annotations :--Consd. Fife Coal Co. Hutton (Stevedores) (1926), 96 L. J. K. B. 
0. M‘Arthur (1926), 96 L. J. K. B. 330. 357, 
Expld. Welsh Navigation Steam Coal Co. ». 2317a. Workman with heart disease—Death from 
Kvans, [1927] A. ('. 834. strain.|-A workman, employed in a mine, 
2115. Add. Annotations: - Consd. Fife Coal Co. exerted himself in the ordinary course of his 
®. M‘Arthur (1926), 96 L. J.. K. B. 330; employment in lifting & replacing the wheels 
Welsh Navigation Steam Coal Co. v. Evans, of a tub which had left the rails. He imme- 
[1927] A. (. 834. diately complained of pain. He went to 
2117. Add. Annotation :—Consd. Welsh Naviga- work the following day, & on his way bome 
tion Steam Coal Co. v. Evans, [1927] A. C. fell dead. Death was due to the bursting 
834. of the right auricle, owing to the walls of the 
2118. Add. Annotations: As to (1) Refd. Welsh heart having steadily become thinner over a 


Navigation Steam Coal C E , 11927 period of years. Medical evidence was given 
A. Cos 34, As ree (2) Retd. Wolak Mavinnt a to the effect that the strain of lifting would 


Steam Coal Oo. ». Evans, [1927] A. C. $84. tend to make the workman’s condition more 


2120a. — 


2166as = ee 
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to perform work o 
LOWE v. BRUCE (1926), 47 N. L. 
-~—8. AF. 


—— .|- The expression ‘ ordinary 
necessaries of life”? in Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 
clothing, & shelter, but does not extend to 
such a thing as savings out of the surplus 
in earnings. WkLsi NAVIGATION STEAM 
COAL Co. v. Hvans, [1927] A. C. 834; 96 
I. J. K. B. 90683; 1387 L. T. 7753 43 7. L. R. 
730; 71 Sol. Jo. 684; 20 B. W. CLC 537, 
MW. Ji. >; revag. S.C. sub nom. EVANS ». Watsu 
NAVIGATION SitsamMm Coan Co. (1926), 96 
L. J. K. B. 2090, C. A. 


2134, Add. Annotation :- As to (2) Consd. Athey wv. 


Pickerings (1926), 96 L. J. K. B. 250. 

» Add. Annotation : - Refd. M‘Arthur v. Fife 
‘Coal Co. (1026), 19 B. W. C. C. 669. 

-|—- A_workman, when 
on shore, which was about three months in a 
year, lodged with his married sister & paid 
her 30s. a week, & he also paid her £1 a week 
whilst at sea, out of which, after paying the 
expenses of his keep, she made a profit. 
The county ct. judge found that the sister 
was partially dependent on his é¢arnings :— 
Held: it was a question of fact, & thore 
was evidence to support the finding, & no 
misdirection.—-BLOOR v. SuTToN (OWNERS) 
(1926), 20 B. W.C, C. 12, C. A 


2167. Add. Citation :—19 B. W. C. C. 304. 


SS een ny eS eS Sen 


PART XIV. SECT. 2, SUB-sEcT.1,—a. | ° me XIV. SECT. 8, SUB-SECT. 5. 


-+—Pitf. engaged mayen 

ai,— J+ LYNCH #. LIMERICK deft. to alnk a well at an 

COUNTY Council Stele R.176.—1R. | per foot. Deft. cxercised no ire A discase pro 

Itf. in the execution 

ping an expert well- 
tf. was an inde- 

pendent sontrastor: eae: BELL, | 60.—A 

{1927] N. Z L. Kk. 140.—N.Z. 





eee 


or direction over be 


ci, —-—~ Nurse.J—Held: not within of the work, pitt. 


Act t 25, 1914.—Lowg BRUCE (1926), | Sinker 2 Held : 


N.L. R. 459.-—8. 





PART XIV. eerie ok SUB-SECT. 1.— {| Was cntitled 
( 


critical & 80 lead to the collapse. ‘The county 
ct. judge held the workman’s death was 
caused by an accident, & he awarded com- 
pensation :—Held: it was a question of 
fact, as to which there was cvidence 

support the tinding.— I.LANAGAN v. ACKERS 
Na & Co. (1926), 19 B. W. C. C. 399, 


23817b. --- - --.]--A stevedore, who for many 


years had done his work without ailing, while 
employed unloading a ship had to fill a tub 
with iron ore, & at a certain point in the 
transit of the tub to deflect it so as to allow 
it to clear an obstacle. While pulling the tub 
into the right position he suddenly said 
“Oh!” & ceased work for a moment, but, 
recovering, put some iron ore into the tub, 
when he again felt ill & stopped. He lay 
down, & within half an hour from his saying 
“Oh!” was dead. On a post mortem 
examination it was found that he suffered 
from coronary disease of the heart, which 
sooner or later would have caused death :— 
Acld: death resulted from a strain incurred 
in the ordinary exercise of the man’s work, & 
this amounted to an accident, as to establish 
an accident it was not necessary to find a 
sudden or special strain, & an award should 
he made in favour of the dependant.— 
McFARLANE v. HiutTron BROTHERS (STEVE- 





Sei a LTp. (1926), 26 5. R. N.S. W. 
307; 43 N. 8. W. WN. 69.—AUS. 


sk. Disease procecading irom bactili.}— 

ceeding from bacilli 

ear Melek bo . perso nel injury by poco 
NLAYSON Geathe ae 

8. R. LN. 8. W. 280; 43 N. 8. W. W.N 


al. Infective faundice.}—Held : there 
was evidence on which the arbitrator 
to hold the pontiacwal 
of the disease was an accident, & th 
workman’s death resulfed from an 
— t.—RARBURN ¢. 
favour GELLY Iron & Coal Co., LTD., 

Hriz | [1 37) S. C. 21.—8COT. 
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DORES), Lp. (1926), 96 L. J. K. B. 357: 1 
L. T. 547; 20B. W.0.C.223,C A 

2381a. -]—A workman, employed as a 
Tipper, was subject to the disease of osteo- 
periostitis, rendering his bones brittle & even 
liable to a spontaneous fracture, but he was 
able to do his work, & in 1919, by an accident 
whilst so employed, suffered a fracture of his 
right femur. He received compensation, but 
in 1920 resumed work, & continued so to 
work until 1924, when the seam on which he 
was employed was shut down & he ceased to 
work. In Aug. 1925, he was out for a walk, 
& after walking two or three miles & while 
standing still his right tibia suddenly snapped, 
& he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by him in 1919. The 
medical theory advanced was that, after the 
injury suffered from the accident in 1919, the 
muscles of the leg became inelastic, & if he 
slipped his power of recovering himself would 
be affected. ‘There was no evidence that 
he did slip when the tibia snapped in Aug. 
1925. The county ct. judge held the injury 
was due to the first accident in 1019, & 
awarded compensation :—~ Held: there was 
no evidence to support the finding, & the 
award must be set aside. —WERRIN 1. 
UNITED NATIONAL CoLLIERIES, Lrp. (1926), 
20 B. W. C. C. 166, C. A. 


2839. Add. Annotations :—As to (1) Refd. Moule v. 
Marmite Food Extract Co. (1927), 20 B. W. 
C. C. 446. As to (2) Consd. Gorman 1. 
Barclay Curle (1925), 19 B. W. ©. CG. 564. 
Refd. Robertson v. S.S. Appalachee, Rovira 
v. Same (1926), 136 L. T. 488. 

2340a. ——.]—-PRucE v. Davey, No. 2460b, post. 


2848. Add. Annotation :—-Refd. Lye v. British & 
Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. C. C. 341. 

2364. Add. Annotations :--Apld. M‘Pherson v. 
Reid M‘Farlane (1926), 19 B. W. C. ©. 575; 
Pruce v. Davey (1926), 136 L. T. 601; 
Robertson v. S.S. Appalachee, Rovira v. 
Same (1926), 136 L. T. 488. Consd. Lye »v. 
British & Argentine Meat Co. (1923), Ltd. 
(1927), 20 B. W. C. C. 341; Moule v. Marnite 
Food Extract Co. (1927), 20 B. W. C. ©. 446. 

2366. Add. Annotations :—Apld. Robertson  v. 
S.S. eppeanee, Rovira v. Same (1026), 136 
L. T. 488; Moule v. Marnite Food Extract 
Co. (1927), 20 B. W. C. C. 446. 

2869. Add. Annotation :—Refd. Robertson v. S.S. 
rr? Sat Rovira v. Same (1926), 136 L. T. 








2370. Add. Annotation :—Refd. Robertson v. S.S. 
7 7 eas Rovira v. Same (1926), 136 L. T. 


2870a. ——— Different boat used by workman.|]— 
ROBERTSON v. APPALACHEE (OWNERS), Jio- 
VIRA v. SAME, No. 2552a, post. 

2872. Add. Annotation:—Consd. Gorman  v. 
Barolay Curle (1925), 19 B. W. C. C. 564. 

2881. Add. Annotation :—Distd. Standen v. Smith 
(1927), 20 B. W. C. C. 305. 

2384a. ———.]}—A butcher’s boy was allowed to go 


PART XIV. SECT. 5, SUB-SECT. 2.— PART XIV. SECT. 5, SUB-SECT. 2. — 
B. (a) {. D. (b) fi. 


ti. —~— ——.}—HoLpine v. SOUTH 


AUSTRALIAN RAILWaYs CoMR., [1925] look after & 
8. A. 8S. R. 923.—AUB. through accidental 


ap. Workman employed to water 


Cases 2317b—2447. 


home for his tea, for which there was not a 
fixed time, & generally he was told to deliver 
or take orders from customers on his way 
there or back. If he had orders to deliver, 
he rode a bicycle, & on Dec. 17, 1926, he was 
told he might go for his tea, & was to deliver 
an order on the way, & take two orders 
coming back. He delivered the order, had 
his tea, & was bicycling back, but before he 
had called for the two orders he was knocked 
down by a motor lorry & injured. The 
county ct. judge found that at the time of 
the accident the boy was engaged on his own 
affairs in returning from tea, & that the 
accident did not arise out of & in the course 
of his employment :-- Weld: there was 
evidence to support the finding, & no mis- 
direction.—Lyt v. Brivrisu & ARGENTINE 
Meat Co. (1923), Lrp. (1927), 20 BL. W.C. Cc. 
341, C. A. 

2384b. —— .|- A workman employed on a night 
stuft was permitted to leave the premises to 
get his supper. There was no necessity for 
this, & he eould do as he pleased. He did 
in fact leave the premises for his supper & 
met with an accident in a public street :—- 
Held: the accident did not arise aut of & 
in the course of the employment, because at 
the time of the accident the workman was 
not doing anything in discharge of a duty 
which he owed to his employers. Moun v. 
MarMire Foop exrracr Co. (1927), 20 
B. W. CLC. 446, CA, 


2401. Add. Annofations: Consd. Durie v. Anchor- 
Donaldson Lane (1925), 10 B. W. C. C. 612. 
Apid. Gorman v. Barclay Ourle (1925), 19 
B. W. ©. C. 564. 


2407. Add. Annotation : 
(1926), 136 1. 'P. 602. 


2415. Add. Annotations : —Consd. Altobelli o. Kis 
(1926), 136 1..'T. 602 ; Kdwards vo. Gwauncae- 
gurwen Colliery Co., James v. Same, Jenkins 
v. Same (1926), 96 L. J. KR. BB. 38375) James 
v. Penderyn Limestone Quarries (Jfirwain) 
(1926), 20 I. W. ©. C. 273) Jardine v. Steel 
Co. of Scotland (1926), 19 B. W. (. C. 726; 
Clarke ». Southern Ry. (1927), 96 1. J. K. B. 
072. Refd. Durie v. Anchor-Donaldson Line 
(1925), 19 B. W. CG. C. 692. 


2425. Add. Annotations :~ Consd. Kdwards  v. 
Gwauncaecgurwen Colliery Co., James 1. 
Same, Jenkins v. Same (1926), 96 1. J. K. B. 
337; Clarke v. Southern Ry. (1927), 96 
L. J. K. B. 572. 

2426a. Alighting from train in motion. |- 
ALTOBELLI v. JOUN ELLIs & Sons, Lrp., No. 
2574a, post. 

2437. Add. Annotations :—-Consd. Altobelli v. Ellis 
(1926), 186 L. T. 6023 Clarke v. Southern 
Ry. (1027), 86 L. J. K. B. 572. 

2440. Add. Annotation: —Consd. Poland v. Darr, 
[1927] 1 K. BB. 236. 

2446. Add. Annotation: - As to (1) Refd, James v. 
Penderyn Limestone Quarries (Llirwain) 
(1926), 20 B. W. C. C. 27. 

2447. Add. Annotations :—Apld. Painter v. C. & 
8. L. Ry. (1026), 20 B. W. C. ©. 167. Refd. 


Refd. Altobelli v. Mllis 





Use of gun erpreasly forbidden \- Held: 
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Cases 2447—2492a. 


2448a. 


2479a. 


Vickers vy. Miners, Thames Steam Tu & | 
ee Co. v. Ingram (1927), 96 L. J. B. | 
490. 








——— .|— A porter, after a gate of 
a train had been shut, got on to the small 
piece of platform outside the gate to talk to 
the gateman, &, as the train gathered speed 
very quickly, was carried into the tunnel & 
seriously injured. He acknowledged that 
the only time a porter had a right to be on the 
platform of a train was for the purpose of 
removing luggage. There was also a regula- 
tion forbidding any porter to do what he 
was doing at the time of the accident. The 
county ct. judge held the accident did not 
arise out of the employment, & as the act 
that caused it was not done for the purposes 
of & in connection with the employers’ trade 
or business, the accident was not to be deemed. 
to have arisen out of the employment :— 
Held: there was evidence to support the 
award, & no misdirection.—PAINTER v. CITY 
A SouTH LONDON Ry. Co. (1926), 20 B. W. 
(. ©. 157, (. A. 


2452. Add. Annotations :-—Refd. Durie v. Anchor- 


Donaldson Line (1925), 19 B. W. C. C. 512; 
Gorman v. Barclay Curle (1925), 19 B. W.C. C. 
564. 


2456. Add. Annotations :—Consd. Pruce v. Davey 


(1926), 136 LL. T. 601; Robertson v. S.S. Appa- 
lachee, Rovira v. Same (1926), 136 L. T. 488 ; 
Moule v. Marmite Food Extract Co. (1927), 
20 B.W.C. C. 446. 


2460a. Farm labourer - Carting turf to own 


cottage.|- Applt. was employed by resp., 
his cousin, as a farm labourer. He had all 
his meals in the farmhouse & was paid 10s. 
a week. Resp. allowed him to cut turf & use 
it for his own purposes, & also allowed him to 
have the use of a horse & cart to cart the turf 
to his cottage. While so carting it, he was 
run into by a motor car & received serious 
injuries :—Held: the accident did not arise 
out of & in the course of applt.’s employment. 
—STANDEN v. SMITH (1927), 20 B. W. C. C. 
305, (. A. 


2460b. Leaving premises to purchase provisions. |— 


Deceased was employed as the only shop 
assistant in a shop, & used to have his tea in 
the shop & went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, & was 
hilled. Deceased paid for his own milk for 
his tea, & it he chose to might have got his tea 
out: —Held: the injury having occurred at 
the time when deceased had left the place of & 
the course of his employment to get the milk 
for his tea at his own cost for his own purposes, 
the accident did not arise,out of & in the 
course of his employment, as he was not with- 
in the test laid down in Parker v. Black Rock 
(Owners), No. 2156, & by LORD ATKINSON in 
Nt. Helens Colliery Co., Ltd. v. Hewitson, 
No. 2364.--—Pruce xv. DAvEY (1926), 136 
L. T. 601; 20 B. W. C. C. 237, C. A. 


2472. Add. Annotation :—Consd. Edwards rt. 


Gwauncaegurwen Colliery Co., James 1. 
Fh dane Jenkins v. Same (1926), 186 LL. T. 
V4. 








|—A young girl was injured 
while bags a machine for pulping cheese. 
She was emp 


oyed to dust bottles & sweep | 
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2489. Add. Annotations: 


2492a. 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


the floors & not to do any work in connection 
with the machine, & permission to help on the 
machine had been refused :—Held:; as the 
gir] was injured when doing something entirely 
different in kind from what she was employed 
to do, the accident did not arise out of or 
in the course of her employment, & Work- 
men’s Compensation Act, 1923 (c. 42), s. 7, 
did not apply to such a case.—DENNISON v. 
"ay eae Lrp. (1926), 19 B. W. C. C. 409, 


24838. Add. Annotation :—Refd. Clarke v. Southern 


Ry. (1927), 96 L. J. K. B. 572. 


2486. Add. Citation :—136 L. T. 208. 
2488a. Riding on engine.| —The duty of C., a 


workman in the employ of the S. Railway, 
required him to go from point A. to point B. 
on their premises. Instead of guing by a 
public road he procceded to walk along the 
permanent way. a shorter route, in disregard 
of anemphatic prohibition. Itwasacommon 
practice, acquiesced in by the railway’s 
responsible officers, though forbidden by 
their rules, for workmen passing between A. 
& B. to travel on an engine if one happened 
to be running at a convenient time. When 
C. had walked about three-quarters of the 
distance along the line an engine going in 
the same direction passed him at a low speed, 
&, to save himself the trouble of completing 
the journey on foot, he attempted to mount 
the engine in motion, with the result that 
he was seriously & permanently injured. 
The county ct. Judge found that, although 
the prohibition was a very real one, C. was 
entitled to compensation, as he was acting 
‘‘ for the purposes of & in connection with ” 
the railway’s business within Workmen's 
Compensation Act, 1925 (c. 84), s. 1 (2) :— 
Held: the above sub-sect. did not extend 
compensation to workmen who were not in 
their employment at all, &. as C. in going into 
a definitely prohibited area, had gone outside 
his sphere of employment, he could not 
recover.— CLARKE v. SOUTHERN Hy. Co. 
(1927), 96 L. J. K. B. 572; 137 L. T. 200; 
20 BK. W. C. C. 309, C. A. 

Consd. Edwards 17. 
Gwauncaegurwen Colliery (Co., James vt. 
Same, Jenkins 7. Same (1926), 96 L. J. K. B. 
337; Jardine v. Steel Co. of Scotland (1926), 
19 B. W. Cc. C. 7263; Clarke v. Southern Ry. 
(1927), 96 L. J. K. B. 572. 


-|_—Some miners had been conveyed 
from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to 
enable the men to leave the pit within the limit 
of seven hours permitted for each shift. 
Subsequently the employers provided a 
‘*spake,”’ i.¢e., a train of special vehicles 
containing seats. On the occasion of the 
accident the driver in charge of the spake, for 
some purpose of his own, did what he had 
sometimes done before, namely, instead of 
using the spake used a train of tubs for con- 
veying the miners, who knew that riding on 
tubs was prohibited, but did not complain. 
The train of tubs broke & overturned, & two 
of the miners were killed, & one was slightly 
injured :—Held: the prohibition was of the 
class that dealt with conduct within the 
sphere of the employment, & Workmen's 
Compensation Act, 1925 (c. 84), s. 1 (2), 
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applicd. It was necessary for the employers 
that the men should leave within a specified 
time, & the act was done for the purposes of 
the employers’ trade or business. & compensa- 
tion should be awarded to the dependants of 
the two miners who were killed, but not to the 
slightly injured miner, who was. for that 
reason, not covered by sect. J (2). —Epwanrps 
v. GWAUNCAEGURWEN COLLIERY Co., AMES 
v. SAME, JENKINS v¢. SAME (1926), 96 LL. J. 
K. B. 337; 136 L. T. 191; 20 BW. OL. 
70, C. A. 

2494. Add. Annotation: ts to (1) Refd. James 
ve. Penderyn Limestone Quarries (Llirwain) 
(1926). 20 B. W.C. GC. 27. 

2494a,. - -, —-\ shunter was employed to accom- 
pany a short train & to get down to open 
gates, through which the train had to puss, 
& also to do the necessary shunting. He 
should have ridden in the front waggon. but 
used to ride by means of his coupling stick 
on the bufler so as to enable him to eet off 
& on more easily. Whilst so engaged the 
train went over a stone & jolted him off, & 
the injury he received resulted in the Joss 
of aleg. Riding on a waggon by means of a 
coupling pole was prohibited: Weld: the 
prohibition was not one definme the sphere 
of the man’s employment. though the breach 
of it, apart from Workmen's Compensation 
Act, 1925 (c. Sf). 8. 1 (2). would have pre- 
vented the accident arismeg out of the employ- 
ment. There was evidence to support the 
finding of the county et. qudge that the act 
done was for the purposes of A in connect ton 
with the emplovers’ trade or business, & the 
accident, by sect. 1 (2), was to be deemed to 
arise out of the employment — JAMES ve. 
PENDERYN LIMESTONE QUARRIES (ELIRWALN), 
Lrp. (1926), 20 B.W.C. C. 27, CA. 

2496. Add. Annotation: As to (1) Refd. Kdwards 
e® Gwauncaegurwen Colliery Co... James ¢. 
Same, Jenkins v. Same (1026), 96 1. J. K. B. 
337, 

2499. Add. Annotations: As to (1) Consd. 
Kdwards +. Gwauncacgurwen Colliery Co., 
James v. Same, Jenkins v. Same (1926), 06 
i. J. K. Bo. 3373) Clarke vr. Southern Ry. 
(1927), 96 L. J. KR. B. 572. Refd. Dennison 
o. Keiller (1926), 19 B.W.2C. CL 409, fs fo (2) 
Apld. Edwards cv. Gwauncaegurwen Colhery 
Co., James v. Same, Jenkins vo. Same (1926), 96 
L. J. K. B. 337. Consd. James ro Penderyn 
Limestone Quarries (Llirwain) (1026), 
B.W.C. C. 273 Carter cr. British Thomson- 
Houston Co. (1927), 137 1. T. 329. Refd. 
Clarke v. Southern Ry. (1927), 96 L. J. KB. 
572. 

2501. Add. Annotations: -Consd. Edwards ev. 
Gwauncaeyurwen Colliery Co., James v. Same, 
Jenkins 7. Same (1926), 96 L. J. K. B. 337. 
Distd. Carter v. British Thom»son-Houston 
Co. (1927), 187 L. T. 829. 
Penderyn = Limestone Quarries 
(1926), 20 B. WoC. CG. 2%. 





(Haurwain) 


2506. Add. Annotation :—Refd. Guest rv. Gaston, | 


[1927] 1 K. B. 1. 
2511. Add. Citations :-—96 L. J. PL C. 
L. T. 66. 
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bi. —— Firenian converting electric 
detonator into fuse deto .}—Held : | 


ZO | 


the five amen were drowned : 


Refad. James r. 


the workman, wheu Injured, was doing 
Within the 
employment, &, even wsiuning it was 
dune for the purposes of the employer's 
business, it waa not an act to which 
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Cases 2492a—2559. 


Add. Annotation ;: —As ta (2) Consd. James vr. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. ¢. 27. 

2515a. Workman entering prohibited place by 
mistake.! -A series of cubicles for electrical 
works were in course of being fitted up. some of 
Which had been completed & contained live 
electrical machinery, & were locked. There 
was an express order to the workmen not to 
enter the completed cubicles. he cubicles 
being worked upon were quite close to those 
finished, being in the same series. The work- 
man, avery competent man at his job, was 
very short-sighted, & was found electrocuted 
In one of the completed cubicles, he having 
unlocked the others. ‘The county et. Judge 
drew the inference that the workman had 
entered a completed cubicle by mistake, & 
Was there for the purposes of his employers’ 
trade or business, A that the accident arose 
out of Ain the course of his employment : 
Held: there was evidence to support) this 
inference of fact, A although the workman 
Was acting contrary to oa prohibition, the 
accident: must be deemed to artse out of & 
Inthe course of the employment, CARTER v. 
BRarisn THOMSON-PLOUSTON Co., Lip. (1927), 
OT LAT. 820, 20 BLEW. OL CL. a3, Cy A. 

2535. wfdd. Annotation. Refd. bdwards ¢. Gwaun- 
caczurwen Collrery Co. dages oc. Same, 
Jenkins ¢. Same (126), 06 L. J. K. Be. 337, 


2547. Add. tnnotation: As to (2) Refd. Durie v. 
Anchor-Donatdson Line (1925), 19 Be. W. 
ee Geraes As 
| 2552a. Drowned when using boat not provided by 

employer. Five sailors got leave to go on 

shore. "Phe bo’sun said that they were not 

bound to be back in the ship until 6.15 avon. 
| AN dJaunch had been provided to take the 
satlors on leave to the shore & back again, & 
the captaim told the amen that the last journey 
fo the ship by the launch would be muide at 
S p.m. & that al they came back Tater than 
that, they would have to find some other 
means of returning to the ship. Phe men 
desned to enjoy them Jeave tall Jater than 
S pam, & tried to arrange with the man 
whe worked the launch to come for them at 

10 p.m. offering to pay him 2a. each, but 

the launeh never came for them at 10 p.m., 
sothay pot intothe first boat handy, a dinghy, 
A borrowed a seull with which they propelled 
the dinghy from the stern. The dinghy, 
though the men were unaware of it, was 
rotten A sank, the result) being that three of 
Held: there 
was no contractual obligation on the deceased 
men to return to them ship by the boat they 
used, which was not provided by the em- 
ployers, & as no such duty was on the men 
to use that boat, the accident by which they 
lost their lives was not in the course of per- 
forming some duty atsing out of their con- 
{ract of pervice, or, in other words, in’ the 
eourse of their employment. ROBERTRON v. 


APPALACHEE (OWNERS), ROVIRA vy. SAME 
(1926), 136 I. T. 188; 20 B. W. C. (. 97, 


C'. A. 
2559. dd Annotation: —As to (3) Refd. Jardine 


Workmen’s Compensation Act, 1923 
(c. 42), 8. 7, applied. — MSCORQUINDALE 
vw. CARNBROF COAL Co., Lirp., [1927] 
| &, Cc. 14.— SCOT. 
4 


BeoOpe of his 


Cases 2550—2822a. 


eS Paes Co. of Scotland (1926), 19 B. W. C. C. 


2569. Add. Annotation :—Refd. Gorman v. Barclay 
Curle (1925), 19 B. W. C. C. 664. 

2572. Add. Annotations :—Expld. Edwards v. 
Gwauncaegurwen Oolliery Co., James v. 
Same, Jenkins v. Same (1926), 06 L. J. K. B. 
337. Consd. Clarke v. Southern Ry. (1927), 
06 L. J. K. B. 572. Refd. James v. Penderyn 
Limestone Quarries (Hirwain) (1926), 20 
B. W. C. C. 27. 

2573. Add. Annotations :—Consd. Dennison v. 
Keiller (1926), 19 B. W. C. C. 409. Refd. 
James v. Penderyn Limestone Quarries 
(Hirwain) (1926), 20 B. W. C. C. 27. 

2574a. -] ~ Deceased was a mosaic worker em- 
ployed by applts., who had a flooring con- 
tract at K., & deceased was carrying out at 
K. mosaic work for the purposes of the 
contract. It was the duty of deceased to 
travel by train from 1,. to K. daily, & he was 
paid by applts. for the time occupied in so 
travelling, & his railway ticket was also paid 
tor by applts. Deceased, having gone to 
sleep, got out of the train whilst it was in 
motion leaving K. & slipped on the platform 
as he landed, fell heavily on his back, his 
head striking the platform violently, & died 
of the injunes received :—Held: though 
deceased was in the course of his employment 
while travelling in the train, he was com- 
mitting an illegal act in getting out of the 
train while in motion, & was doing an act 
which did not arise out of the employment, 
but under the above sect. it nust be deemed 
to arise out of & in the course of the employ- 
ment as having been done in pursuance of & 
for the purposes of the employers’ trade or 
business, & the act done was not so contrary 
to law as to put the man wholly outside the 
sphere of the employment, & his widow was 
entitled to compensation.—ALTOBELLI vv. 
JOHN Enuis & SON, Lrp. (1926), 136 L. T. 
602; 20 B. W. C. C. 190, C. A. 

2578. Add. Annotations :- -Apld. Lye v. British & 
Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. C. C. 341.3) Moule v. Marmite Food 
Kxtract Co. (1927), 20 B. W. Cc. C. 446. 
Refd. Pruce v. Davey (1926), 136 L. T. 601. 

2579. Add. Annotations :—Consd. Moule v. Mar- 
mite Food Extract Co. (1927), 20 B. W. Cc. C. 
446. Refd. Gorman v. Barclay Curle (1925), 
19 B. W. (. C. 564; Pruce v. Davey (1926), 
136 L. T. 601. 

2649. Add. Annotation :—Apld. Stroud v. Bath Gas 
Light & Coke Co. (1927), 187 I. T. 623. 
2652. Add. Annotation :—Refd. Stroud +. Bath 

Gas Light & Coke Co. (1927), 187 L. T. 623. 

2658a. --— - -|--A workman in charge of a 
coke-conveyor was found entangled in the 
machinery, & died shortly after being re- 
leased. There was no explanation of how he 
met with the accident, but when last seen 
shortly before he was acting in the course of 
his duty. The county ct. judge drew the 
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2642s viii. -——~. ]—- HETHER- 
INGTON ©. DUBLIN & BLESSINGTON 
Saas TRaMWayY Co., [1927] Ir. 75.— 
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2652 ii. —— Workman's finger 


crushed by mangie—rain wrongsully 
attributed by workman ’ 
thorn.}— BRIDSON v. 
TRUSTEES (1935) W. A. L. R. 96.— 
AUB. 


st. Claim swunsuccesaful — Origin of 
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inference from the facts before him that the 
workman was acting in the course of his 
employment :—Held: the county ct. judge 
was entitled to draw the inference he did, & 
there was no misdirection.—StTrouD v. BATH 
Gas Liagut & Coke Co. (1927), 137 L. T. 
623 ; 20 B. W. C. C. 496, C. A. 

2656. Add. Annotation :—Consd. Jones v. Cory 
(1926), 20 B. W. C. C. 251. 

2681. Add. Annotation :—Refd. Stroud v. Bath 
Gas Light & Coke Co. (1927), 187 L. T. 623. 

2693. Add. Annotation.:—Apld. Stroud v. Bath 
Gas Light & Coke Co. (1927), 137 L. T. 623. 

2714. Add. Annotation :—Consd. Flanagan v. 
Ackers Whitley (1926), 19 B. W. C. C. 399. 

2759. Add. Annotation :—As to (2) Refd. Gilmou 
1. Garrallan Coal Co. (1926), 19 B. W. C. C. 
683. 

2768. Add. Annotation :—Apld. Thorpe v. Sadler, 
Sadler v. Thorpe (1927), 20 B. W. C. C. 488. 

2783. Add. Annotation :—Apld. Gilmour v. Gar- 
rallan Coal Co. (1926), 19 B. W. C. C. 683. 

2787. Add. Annotation :-- Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

2790. Add. Annotations :—Consd. Evans v. Gilbie 
(1926), 96 L. J. K. B. 117; Wagstaff v. 
Gutta Percha Co. (1927), 20 B. W. C. C. 430 ; 
Williams v. 'I'redegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722. 

2795. Add. Annotation :—Refd. Gilmour v. Gar- 
rallan Coal Co. (1926), 19 B. W. C. C. 683. 

2799. Add. Annotation :—Consd. Werrin v. United 
National Collieries (1926), 20 B. W. C. C. 166. 


2808. Add. Annotations :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664. Refd. Wilhams v. Cwrinaman 
Coal Co. (1927), 20 B. W. C. C. 476. 


2811. Add. Annotation :—Relfd. Fyfe v. Fife Coal 
Co. (1026), 20 B. W. C. C. 548. 


2811a. ——— .|— Where an award was made 
terminating hier | payments, on the grounds 
that refusal to undergo certain treatment was 
unreasonable, & that the onus lay on the 
workman to prove that the proposed opera- 
tion would not have cured him & that he was 
reasonable in refusing the operation :—Held : 
the onus lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment.—INDIA RUBBER, 
GuTtTA PERCHA & TELEGRAPH WORKS Co., 
ITD. v. CHAPMAN (1926), 20 B. W. C. C. 184, 
C. A. 

2815. Add. Annotation :—Refd. Cauldon 
v. Johnson (1926), 20 B. W. C. C. 42 


2822a. Whether refusal unreasonable.]——The 
question whether the refusal of a workman 
to undergo treatment is reasonable or un- 
reasonable, is one of fact.—FYFE v. FIFE 
Sore Co., Lrp. (1927), 20 B. W. C. O. 648, 
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nfechion unexplained.}— OAKES v.-HOL- 
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to the 

aralysis of the lower 

operation was un- 
successful, & the injury was classed as 
incurable. The miner was taken to his home 
& suffered great pain. He committed suicide 
by cutting his femoral artery, & left a letter 
addressed to his wife explaining his act. 
The county ct. judge held the man was not 
insane when he committed suicide, & death 
had not resulted from the injury :—Held : it 
was a question of fact, as to which there was 
evidence to support the finding, & there was 
ho misdirection.—BEVAN v. L.ANCASTERS 
STEAM CoaL COLLIERIES (1927), 20 B. W. 
C. 0. 241, 0. A. 

2833. Add. Annotation :-—As to (2) Refd. Bevan v. 
Lancasters Steam Coal Collieries (1927), 20 
B. W. C. C. 241. 

2839. Add. Annotation :—Consd. Lewis 1. Guest, 
Keen & Nettlefolds, Watkins rv. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. IK. B. 664. 


2840. Add. Annotation :—Refd. Lewis ». Guest, 
Keen & Nettlefolds, Watkins +. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 

2856a. — -.J—A workman cut his 
finger slightly. He coutinued at) work for 
about a month, when his thumb became 
swollen & he had to go to tho infirmary, 
where a week later he died of blood-pvisoning. 
Notice of the accident was not given to the 
employers until a month after the workman’s 
death. The county ct. judge found that 
notice of the accident had not been given as 
soon as practicable, & that the employers 
were prejudiced by the want of notice :-- 
Heid: it was a question of fact, as to which 
there was evidence to support the finding.—- 
EVANS v. SIMPSON (JAMES) & Son (1926), 19 
B. W. C. CO. 407, C. A. 

2856b. -- ——.|—-On Jan. 31, 1927, a 
workman suffered an accident to his right 
thumb. He left work as a result of the 
accident, & a week later, on Feb. 7, notice 
of the accident was given to the employers 
on his behalf. The county ct. judge found 
that the notice was not given as soon as 
practicable after the accident, but he also 
found that the employers were not pre- 
judiced in their defence by such want of 
notice: —Held: there was evidence to sup- 
port the findings, & no misdirection.— HINKs 
v. RiscoE (JAMES) & Sons (1927), 06 L. J. 
K. B. 1068; 20 B. W. C. C. 558, ©. A. 

2890a. —-— -—— - .]—When notice of an accident 
has not been given as svon as practicable 
after the accident, it is a question of fact for 
the county ct. judge whether the employer 
ig or is not prejudiced in his defence by the 
want of such notice, & if there was evidence 
upon which the judge could so decide, 
the ct. will not interfere.—DERRY v. GREAT 
WESTERN Ry. Co. (1026), 19 B. W. C. C. 
405, C. A. 

2890b. ———- ———.]—-EVANS v. SIMPSON (JAMES) 
& Son, No. 2856a, ante. 

2890c. ——— —— .|— Il1nks v. RISCOE 
Sons, No. 2856b, ante. 

2921. Add. Annotations :— Refd. 


2831a. : -J—A miner received an injury 
spine, which caused 
part of the body. 











AMES) & 


Drewitt =v. 


Britannic Aseace. (1927), 187 L. T. 511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 


| $018. Add. 


Cases 283la—3003a. 


2980. Add. Annotations :--Consd. Drewitt +r 
Britannic Assce. (1927), 1387 L. T. 511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 


2983. Add. Annotations -Refd. Drewitt — v. 
Britannic Assee. (1927), 137 1. T. 611. 


Mentd. Soyer v. Johnson, Matthey (1927), 
961.53. K B Lol. 

2999. Add. Annotation: -Consd. Soyer v. Johnson, 
Matthey (1927), 06 1. J. K. B. 1011. 

3005. Add. Annotation : —Consd. Soyer v. Johnson, 
Matthey (1927), 06 LL. J. K. 1B. TO]. 

30086. Add. Annotation: - Consd. Drewitt — v. 
Britannic Assce. (1927), 137 L. T. OL}. 

Annotations : — Refd. Drewitt 
Britannic Assee. (1927), 187 1. TR. 8113 
Soyer v. Johnson, Matthey (1927), 96 b. J. 
K. B. WOM. 

3016. idd. Annotations: ~ Consd. Drewitt — v. 
Britannic Assee. (1927), 187 LL. Te. O11; 
Sover vy Johnson, Matthey (1927), 96 1. J. 
IK. B. 1011. 

3020. .idd. Annotation: 
ve. Johnson, Matthey (1927), W6 LL. J. 
1OLL. 

3029. Add. Annotation: Refd. Drewitt or. 
Britannic Assee. (1927), 137 1. RP. oll. 

3080. Lidd. Annotation: Refd. Soyer a Jobnson, 
Matthey (19297), 96.1. J. K. 2B. 101. 

8031. Add. Annotation: Apld. Wrewitt oe. 
Britannic Assee. (1927), 137 LL. T. 5tt. 


3031a. -| On Apr. 16, 1926, a workman fell 
& injured his knee. He was paid tull wages, 
although incapacitated, until Sept. 3. when 
he was sumimarily dismissed from = employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring: an action 
for wrongful dismissal, but made no claim 
under Workmen’s Compensation Act, 1925 
(ce. 84), until two days after the statutory six 
months had expired. The county ct. judge 
found that the workinan never intended to 
Gaim within the necessary period @ six 
months, & there was no reasonable cause for 
the delay, & he refused to award compensa- 
tion: -Held: the evidence supported the 
findings, & there was no misdirection. 

When the workman hnows that the Injury 
he suffers from was occasioned by an accident: 
yiving hum a right to compensation, & fail» 
to make a claim within six months, if that 
failure was prompted by his own interests, 
& was not induced by any action of the 
employer which would lead him to beheve 
he could get compensation without making 
a claim, he shows no reasonable cause 
(ScruTToN, I.J.). -—DREwirr v. BRITANNIC 
ASSURANCE Co., Ip. (1927), 437 L. TT. 517 ; 
20 B. W.C. O. 4384, C. A, 


3033a. Expectation of compensation without neces- 
sity of making claim.| -In Apr. 1925, a chef 
severed the ligaments of his right hand in 
handling a dish whichd}roke, but he continued 
his work at his full wages. His employers 
knew of the accident, but were not aware the 
chef could not do his full work. In July, 
1926, he was dismissed, & in that month made 
w claim for compensation. The county ct. 
judge found that the workinan did not refrain 
from making « claim: because he formed the 
view that he would receive compensation 
should incapacity supervene in the future 
without thé necessity of making a claim, & 


sls fo (2) Consd. Soyer 
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that the employers did nothing to encourage 
such a view, & there was no reasdnable cause 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Brick Co. & Forders (1927), 20 B. W. C. C. 
573. 


for not making the claim within six months 3098a. -——-.,—-An infant workman lost his left 


of the accident :—Held: there was evidence 
1o support the findings, & no misdirection. 

There would be reasonable cause for not 
making a claim witbin six months, if the 
workman could prove that there was a tacit 
understanding that the employers knew all 
about the possibility of a claim & were pre- 
pared to give him compensation, even though 
his claim might fall outside the six months 
(LoRnD HANWorTH, M.1R.).—SovER v. JOHN- 
bON, MATTHEY & Co. (1927), 96 lL. J. K. B. 
101]; 20 B. W.C. C. 504, C. A. 


3035. Add. Annotations : — As to (1) Consd. Drewitt 
»® Britannic Asscee. (1927), 137 L. T. 511. 
Folld. Suycr v. Johnson, Matthey (1927), 96 
I. J. K. B. 1011. 


3055. Add. Annotation: Apld. Pullen v. Enthoven 
(1927), 20 B. W. CO. CC. 248. 


3056a. -| Appet. was in receipt of a weehly 
payment on account of injuries reecived in 
the course of his employment. The employers 
gave notice of termination of the weekly | 
payment, on the ground of recovery ap | 
certified by their doctor. The workman 
rephed with a counter-certificate of his 
doctor. The matter was submitted to the 
medical referee, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making the weekly payments, 
& the workman appealed to the county ct. 
judge as to the efleet of the certificate. The 
Judge, sitting with the same medical referee 
ws assessor, who explained his certificate as 
bemp one of complete recovery, held the 
man was fit for work on the date when com- | 
pensation ceased, but: awarded compensation 
from the date of cessation of the weekly pay - 
ment to the date of his award : —Held: (1) 
compensation was not payable after in- 
capacity had ceased ; (2) the certificate ot 
1 medical referee was sufficient &  con- 
clusive, — PULLEN v. ENTHOVEN & SON (1927), 
20 15. W. CO. C. 218, CL. A. 
3057a. What amounts to ambiguity.|— 


EVANS (RICHARD) & Co., LTD. vr. GILBIE, 
No. 3511a, post. 


3059. Add. Annotations :--- Consd. Somerville +. | 
Barclay Curle (1925), 79 Bo OW. GC. CO. 536 
Penman oe. Caprington & Auchlochan Col- 
hieries (1026), 19 B. W. C. CC. 604. Mentd. 
aoe ve. AN. EE. Ry. (1926), 20 B.W. CLC. 

o). 

3068. stdd. Annotation: 
ae Co. & Forders (1927), 20 B. W. C. C. | 

3081. ldd. Annotation : ~Generally. Refd. Howarth 
v. Singleton (1026), 20 B.W. Cc. C. 136. 

3086. cidd. Annotation :—-Consd. Parker v. London : 
Brick Co. & Forders (1927), 20 B. W. C. c. ! 
578. / | 

3081. Add. Annolation : -As to (1) Folld. Parker 
t London Brick Co. & Forders (1927), 20 
B. W.C. CG. 578. 

3096. .fdd. Annotation : —Distd. Parker +. London 
Li Co. & Forders (1927), 20 B. W. C. Cc. 
oda. 

3097. .1dd. Annotation :—Folid. Parker rv. London 
Brick Co. & Forders (1927), B. W. C. C. 573. 

3008. Add. Annotation :-—Folld. Parker v. London 
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3099. Add. Annotation : 
Distd. Parker v, London | 3100. uidd. ai nnotatian . 


3129a. 


arm below the elbow as a result of an accident. 
The employers admitted liability, & paid full 
compensation. On Nov. 5, 1926, the work- 
man signed wa reccipt for payments in the 
form of an agreement, by which he agrced that 
the payments were to be continued only so 
long as he was totally disabled, but that the 
amount of payment in respect of any subse- 
quent partial incapacity should be settled if 
& when the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24, that the weekly 
payments should continue during partial or 
total incapacity or until the same should 
be ended or diminished in accordance with 
1925 Act. The employers objected to that 
agreement being recorded, on the ground that 
the terms of the real agreement of Nov. ~ 
1926, were not therein correctly stated, & 
thereupon the workman filed a request for 
arbn. on Feb. 23, 1927. The boy obtained 
work as a messenger boy on Feb. 11, 1927. 
The county ct. judge ordered the document 
of Nov. 5 to be recorded as the agreement 
between the parties, & dismissed the request 
for arbn.:—fleld: a totally incapacitated 
workman in receipt of full compensation 
under an admission of liability was entitled, 
either to a recorded memorandum of agree- 
ment stating his rights in the terms of Form 
24, or, 1f the employers objected to that, he 
was entitled, on the question so raised, to 
apply in atbn. proceedings for the judge to 
grant an award in such terms; the document 
of Nov. 5 did not give the workman his full 
rights as expressed in Form 24, & was not 
binding on the workman, being an infant, 
& when the employers objected to the 
recording of a memorandum in the terms of 
Form 24°a question was raised fit for arbn., 
A an award should have been made having 
regard to the terms of Form 21, & there was 
no power on the proceedings to order a 
memorandum of agreement to be recorded, 
__ the case must be remitted for the proper 
award to be nade to suit the circumstances 
of the workman having actually returned to 
workh.— PARKER 1. LONDON BRICK Co. — 
ForprErRs, Lrp. (1927), 20 B. W. C. C. 678, 
C. A. 


Distd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. Cc. (. 


Folid. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. Cc. C. 
573. 





-;— Deceased, on leaving off work, 
remarked to a fireman that he had been hit 
by a fall of rock. He died the next day. 
The post mortem examination showed he was 
suffering from heart & other diseases, «& 
might have died at any moment. The 
county ct. judge rejected the remark as 
evidence of an accident, &, after hearing all 
the evidence, found that no accident had 
occurred :—Held: the statement was in- 
admissible as evidence of an accident, & the 
finding, being one of fact, & there being no 
misdirection, could not be disturbed.—JONES 
v. CORY BROTHERS & Co., LYrp. (1926), 20 
B. W.C. C. 251, C. A. 
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3129b. ee | aie ae WOLSEY . v. 
BROTHERS, No. 3897, post. 

3140. Add. Annotations :—Distd. Rees v. Imperial 
Navigation Coal Co. (1926), 20 B. W. C. C. 
287. Refd. Broome v. Minister of Labour 
(1926), 186 L. T. 322. 

3162a. - -]—Where conflicting medical 
evidence was given, & the county ct. judge 
followed the view expressed by the medical 
assessor, who was sitting with him :—Held: 
the county ct. judge must form his own 
opinion on the facts as proved «& then accept 
advice given by the medical assessor as to 
the scientific inference to be drawn from t hose 
facts, & having entirely founded his award 
on the opinion formed by the medical 
assessor his award could not stand. —Fox 
v. Prick (1926), 20 B. W. ©. GC. 160, C. A. 


3165. Add. Annotation : —Apld. Fox v. Price (1926), 
20 B. W. C. CG. 160. 

3169. Add. Annotation : —Refd. Maxwell v. Keun, 
Lane, Bodley Head & Butler & ‘Tanner, 
Maxwell v. Keun, Jonathan Cape & Butler 
& Tanner (1927), 44 T. Ll. R. 100. 

3188. Add. Annotation : — As to (1) Folld. Cauldon 
vitae v. Johnson (1926), 20 B. W. Cc. C. 

2. 

3192a. — -]| CAULDON DPOTTERIES, 
LTp. v. JOHNSON, No. 8s21a, post. 

3208. Add. Annotation :—Distd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. CL. ¢. 
573. 

38226a. — -.|— Where a workman injured his left 
hand, but the county ct. judge found that 
there was no incapacity resulting from the 
accident & no probability of any: Held: 
the evidence supported the findings, & there 
was no misdirection.— WAGSTAFF tv. GUTTA 
PERCHA Co, (1927), 20 13. W. OC. C. 1380, CO. A 


3226b. — .| A workman earned £4 9s. a week us 
a stone contractor under a contract at a fined 
price, upon which ke himself worked, & also 
employed others. While so working he was 
injured by an accident. The county ct. Judge 
said that he did not accept the evidence 
which had been given as to the inability of 
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the workman to do the full work of a con- ! 


tractor, & refused compensation :—/Teld : 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection.— JONES ov. GARFORTH CoL- 
LIERIES, Lrp. (1926), 20 B. W. OC. Cc. 109, 
OG. A. 

3227a. -|- A workman suflered an injury to 
his finger by an accident arising out of & in 
the course of his employment, with the 
result that the finger had to be amputated. 
Compensation was paid, but was determined 
upon the certificate of the employer’s doctor 
that the workman was no longer incapaci- 
tated. In proceedings instituted by the 
workman medical evidence was given on his 
behalf that his grip was weakened, that the 
muscles were still tender, & that he was still 
partially incapacitated. The doctor called 
on behalf of the employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing some work which would 
be beneficial. ‘The county ct. judge found 
that the workman had fully recovered, & 
made a declaration of liability only :— 
Held: there was no evidence to support the 
finding, & the case must be remitted for 





Cases 3129b—3251a. 


compensation to be assessed.— BUCK -v. 
DENNING (1926), 19 B. W. C. C. 388, C. A. 

8228. Add. Annotations :—As to (2) Consd. Wil- 
liams v. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722. Generally, Refd. Lewis 
«. Guest, Keen & Nettlefolds, Watkins 1. 
Same, Tucker 7, Same, Ingram vr. Crawshay 
(1927), 961. J. K. B. 664, 

3280. Add. Annotation :—Consd. Lewis vr. Guest. 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram rv. Crawshay (1927), 
96 1. J. K. B. 664. 

3232. Add. Annotations :— Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker vr. Same, Ingram v. Crawshay (1927), 
96 I. J. K. B. 664. Refd. Cushion ». 
Tredegar Iron & Coal Co. (1927), 20 33. W. 
C.C. 454. 

32388. Add. Annotation: is to (1) Refd. Lewis 
7 Guest, Keen & Nettlefolds, Watkins ». 
Same, Tucker v7. Same, Ingram v. Crawshay 
(1927), 06 L. J. K. B. 664. 


3239. Add. Citations: -96 1. J. 1K. B. 2955) 186 
L. T. 427; 19 BW. OC. CL. £75. 
Add. Annotations —Refd. Lewis wv. Cuest, 


Keen & Nettlefolds, Watkins ». Same, Tucker 
* Same, Ingram v. Crawshay (1927), 96 
Il. J. K. B. 664. 


3239a. -| A miner who, in Apr. 1926, 
had the symptoms of nystagmus, on Apr. 30 
went on strike until Dec. 2.0 On July 78, 
he obtained a certificate that he was dis- 
abled by the disease as from June Tt. The 
county ct. judge held, although totally in- 
capacitated from June 14, the workman 
would not, in any case, have been at) work 
owing to the strike, & refused compensation : 

-Held: fw workman was totally incapaci- 
tated by an accident, if was immaterial that 
he might also have been prevented from 
earning money by some other cause. 
WILLIAMS 9. CWMAMAN COAL, Lrp. 
(1927), 20 B. W. C. C. 476, C. A. 


3240. Add. Annotation :- Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins «+. Same, 
Tucker ». Satine, Ingram v. Crawshay (1927), 
96 L. J. K. 


3241. Add. Annotation: - Refd. Lewis ». Guest, 
Keen & Nettlefolds, Watkins v. Same, Puckes 
» Same, Ingram ov. Crawshay (1927), 96 
I. J. K. B. 664. 


3243a. —- — Cesser of work obtained in Heu of 
compensation.| When a workman, partially 
incapacitated by an accident during the 
course of his employment, obtains work in 
lieu of compensation, the cesser of that work 
entitles him to an award, even in cases where 
the cesser is due to the state of the labour 
market & would have resulted m his being 
unemployed in any event. Lewis ». GUEST, 
KEEN & NETTLEFOLDS, LTp., WATKINS 7. 
SAME, TUCKER t. SAMIc, INGRAM uv. CRAWBHAY 
BroTruers (1927), 06 L. J. K. B. 6645 187 
lL. T. 386; 43 'T. L. R. 4363 71 Sol. Jo. 388 ; 
20 B. W. G. G. 359, C. A. 


Annotations :—Apld. Willams rv. Cwmnaman Coal Co. (1927), 
20 B. W. CO. ¢ Refd. Cushion + Tredegar Iron & 


Coal Co. (1927), 30 BW. OC. C. 454. 
8251a.- - - .J—A workman lost an eye in 
the course of his employment. He refused 

to follow medical advice & wear a glass eye, 

but brooded over his accident, & got into a 
nervous state. The county ct. judge held 


(o., 
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the nervous condition caused incapacity & 
was directly due to the accident :—Held : 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection. —HOpson v. STAR PAPER MILLS, 
Lrp. (1927), 20 B. W. C. C. 265, C. A. 


3274a. -- —— .|—-A workman, whose left eye 


was defective, suffered, in 1919, an injury to 
his right eye while working as a miner, for 
which compensation was received until the 
heginning of 1924, when he was given work 
underground. This was found to be unsuit- 
able, & he was given surface work on the 
screens, & was paid compensation for partial 
incapacity. He left this work at the com- 
mencement of the stoppage due to a dispute 
m the coal trade in 1926, but was not re- 
employed at the conclusion of the stoppage, in 
Dee. 1926. In Feb. 1927, the workman 
applied to have his compensation increased, 
on the ground that the work on which he 
had been employed was a special kind of 
surface work found for him by his employers. 
The county et. judge held resps. were not 
liable to pay compensation as claimed on 
the grounds set out in their particulars. 
The particulars referred to in resps.’ answer 
contained the allegation that the workman 
was not incapacitated from doing ordinary 
surface work: Held: the award must be 
faken to mean that the judge had found as 
a fact that the workman was capable of 
doing ordinary surface work, & there was 
evidence to support such a finding.-— CUSHION 
v. TREDEGAR IRON & COAL Co., Lp. (1927), 
20 1. W.O. C. 454, C. A. 


3275a. -| <A miner, in 1916, lost his right 


eye by accident, & received compensation. 
He subsequently returned to work at the 
face, but in June, 1924, had another accident 
through which his left eye was injured, & 
he was paid compensation. In Mar. 10925, 
he returned to light work, receiving also a 
weekly sum by way of compensation. On 
July 1, 1925, the employers applied for a 
review & termination of the weekly pay- 
ments. The workman stated in evidence 
{hat he was afraid to evork below ground 
again, & the county ct. judge held work at 
the coal tace was not suitable, & the man’s 
refusal to do it wa» reasonable: Held: the 
case must go back for the judge to decide 
whether the unsuitability of the work 
resulted from the first accident or the second, 
or both, & to assess the compensation pay- 
able only in regard to incapacity from the 
second accident. ASTON COAL Co., lap. e. 
STANcu. (1926), 20 B. W. C. C. 198, C. A. 


3288. Add. Annotation: -Refd. Lewis v. Guest. 


Keen «& Nettlefolds, Watkins v. Sane, 
Tucker v. Same, Ingram v. Crawshay (1927), 
137 L. T. 386. 


3284. Add. Annotations :—Consd. llamilton +. 


Shelton [ron, Steel & Coal Co., Leigh v. 
Same, Timmis v. Same (1926), 136 TL. T. 427 ; 
Lewis v. Guest, Keen & Nettlefolds, Watkins 
v. Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 664; Rhodes rv. Digby 
Colliery Co., [1927] 1 K. B. 152. Refd. 
Cushion v. Tredegar Iron & Coal Co. (1927), 
20 B. W. C. GC. 454. 
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3295. Add. Annotation :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
06 L. J. K. B. 064. 

3305. Add. Annotations :-—Consd. Lewis v. Guest, 
Keen & Nettlefolds Watkins v. Same, Tucker 
v.Same, Ingram vy. Crawshay (1927), 96 
L. J. K. B. 664. Refd. Cushion v. Tredegar 
Tron & Coal Co. (1927), 20 B. W. C. C. 454. 


8315a. —--—.]—A workman was employed as a 
seaman on a fishing-boat at £3 a week. On 
Feb. 11, 1926, his finger was cut by a rope, 
& he was paid compensation until July ay, 
when he was certified fit for light work. e 
then obtained a situation on a trawler, until 
Sept.. payment being on a profit-sharing 
basis, & his share of the profits being £21. 
He next worked on another trawler until 
Keb. 1927, payment being on the same basis, 
but there were no profits. On Nov. 5, 1926, 
he filed a request for arbn. claiming half the 
difference between his pre-accident wages 
& what he war able to carn on the trawlers 
on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1926, at £2 5s., & awarded him 
7s. Od. «a week compensation :— Held : 
(1) there was no evidence that the workman 
suffered any loss of earnings by reason of his 
injury, & no evidence to support the award ; 
(2) the workman had not discharged the onus 
of showing a reasonable probability that 
incapacity would ensue in the future, & 
was not entitled to a declaration of liability. 
—McLrEop v. BLack (1927), 20 B. W. C. C. 
530, C. A. 

3341. Add. Citations : [1927] A. C. 126; 96 
J. Js K. kh. 284 ’ 136 L. T. 258 3 19 B. W. 
(. OC. 416. 

3355. Add. Annotation :-- Consd. Welsh Navigation 
Steam Coal Co. v7. Evans, [1927] A. C. 834. 

3357. Add. Annotation : —Consd. Campbell v. Port- 
land Colliery Co. (1926), 19 B. W. ©. C. 594. 

3359a. How calculated—Period of calculation— 
Posthumous child.|— A workman having been 
killed by accident arising out of his employ- 
ment, his widow claimed compensation for 
herself & her posthumous child born some 
ten weeks after the workman’s death. The 
employers paid a sum of money into ct. in 
respect of the child’s allowance based on 
15 per cent. of £2 a week for 780 weeks 
or fifteen years:—Held: the child was 
entitled to a sum calculated by taking 15 
per cent. of £2 a week over a period from 
the death of the workman to the date when 
the child in fact would attain the age of 
fifteen, which, in this case, was some ten 
weeks more than fifteen years.—ATHEY v. 
PICKERINGS, Lrp. (1926), 96 L. J. K. B. 
250; 136 L. T. 535; sub nom. Re ATHEY, 
PICKERINGS, LTn.’s APPLICATION, 20 B. W. 
©. C. 215, C. A. 

3359b. —--— Amount of lump sum.|—-A workman 
died as the result of an accident, having 
previously received from his employers 
£65 5s. 5d. in weekly payments as compensa- 
tion. On his death his employers paid into 
ct. £534 14s. 7d., made up of £234 14s. 7d.. 
i.e., £300 less £65 5s. dd., for the lump sum 
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payable to the widow, & £300 for children’s 
allowance. The total amount to which the 
children would have been entitled, if not 
limited in any way, was calculated to be 
£617 148. The county ct. judge decided that 
the amount paid in was reasonable &, at 
the request of the widow, made an order for 
payment out of part of the amount :—Held : 
(1) the amount paid into ct. by the employers 
was insufficient, & the dependants were 
entitled to the full £600, since if the lump sum 
calculated under Workmen’s Compensation 
Act, 1925 (c. 84), s. 8 (2), was reduced below 
£300, then, if the figures warranted it, the 
children’s allowance under sect. 8 (3) might 
exceed £300, provided that the lump sum & 
the children’s allowance together did not 
exceed £600; (2) the widow was not deprived 
of her right of appeal by having accepted 
payment of part of the amount paid in, 
because, although she might have approbated 
the order on her own behalf, she had repro- 
bated it in the interests of her children. 
(3) Semble: a request for arbn., & not an 
appeal, was the proper procedure for the 
widow.—MALCOLM v. BARBER, WALKER & 
Co., Lrp. (1927), 137 L. T. 470; 20 B. W. 
C. C. 516, C. A. 


3359c. One child over fifteen partially de- 
pendent.|—A workman died as a result of 
an accident leaving a widow & two children 
under fifteen all wholly dependent, & alsu 
one daughter over fifteen partially dependent. 
The county ct. judge held the presence of 
the daughter over fifteen, & only partially 
dependent, required him to calculate the 
children’s allowance on the basis of partial 
dependency :—J/eld: the children’s allow- 
ance must be calculated on the basis of their 
being wholly dependent, & the existence of 
another member of the family over fifteen, 
who happened to be only partially dependent, 
did not affect the calculation.—GREEN v. 
PREMIER GLYNRHONWY SLATE Co., Tp. 
(1927), 20 BK. W. C. C. 563, C. A. 


8864. Add. Annotation :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
96 L. J. K. B. 664. 


8366. Add. Annotation : --Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins 7. Same, 
Tucker v. Same, Ingram v. Crawshay (1927). 
96 L. J. K. B. 664. 


3373. Add. Annotations :--Consd. Hamilton v 
Shelton Iron, Steel & Coal Co., Leigh uv 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
uv. Crawshay (1927), 96 L. J. K. B. 664. 

8399. Add. Annotation :—Mentd. Wigg. v A.-G. 
for Irish Free State, [1927] A. C. 674. 

3433. Add. Annotations :—As to (1) Refd. Hamilton 
v. Shelton Iron, Steel & Coal Co., Leigh ». 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295. Generally, Refd. Lewis v. Guest, Keen 
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3374 i. ——— Offer of suitable work— 
As non-union worker.j)\—Held: as the 
employers had not discharged the onus 
of ,provine that acceptance of the con- 
dition in their offer would not have 
made the workman's position materially 
worse than it had been under the old 


PART XIV. once 
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the arbitrator 
to refuse compensation. - 


OUTRAM 
Co., LTp., [1927] 8. C. 333.—SCOT 


———,J—-DUNBTONF 17. N.S 
FERRRARY, [1926] V. L. : AUS. 


& Nettlefolds, Watkins v. Same, Tucker v. 
Same, Ingram v. Crawshay (1927), 96 L. J. 
K. B. 664. 

3511. Add. Annotation : ~--Consd. Niddrie & Benhar 
Coal Co. 7. Dee, [1927] A. C. 299. 


3530a. — — -]—On a finding that a workman 
has fully recovered & there is no evidence of 
any probability of future incapacity, the 
judge has no power to order a declaration 
of liability to be recorded.— PORTER ». 
WiitTrys, Lrp. (1926), 19 B. W. C. O. 414, 

3531a. ——-- Onus of proof on workman.|— Where 
the county ct. Judge found that) employers 
were not: liable to pay compensation, as the 
workman was not incapacitated from doing 
his ordinary work at his ordinary wages :-~ 
Held: the judgment of the county ct. judge 
involved a finding that the workman was 
aot entitled to a declaration of liability, & 
the evidence supported the finding, in that 
the workman had failed to show that there 
was a reasonable probability of an ensuing 
incapacit y.— WILLIAMS @. TREDEGAR ]RON 
& Coa, Co., Lrp. (1927), 96 L. J. K. B. 722; 
137 L. T. 464; 20 B. W.C. GC. 480, CL. A. 








3531b. | MclLrone. BLack, No. 331l5a, 
ante. 
3541a. After termination of compensation.]— 


(1) Where a county ct. judge, upon a 
certificate of a medical referee that a work- 
man who has been injured has’ entirely 
recovered & is fit for his usual employment, 
not containing any suggestion o the 
possibility of a recurrence of incapacity 
due to the injury at a future date, makes an 
order terminating the compensation, there 
is no jurisdiction to make a declaration of 
liability. (2) The fact that the certificate 
does not refer, one way or the other, to the 
possibility ot future recurrence or com- 
plications, docs not make it} in any way 
ambiguous. ‘* Recovery ”’ primd facie means 
that there is no liability of a recurrence of 
illness & consequent incapacit y.— EVANS 
(RicHARD) & Oo., Lap. » GILBTE (1926), 96 
LJ. K.B.1175 1367. 1.9385 19 B. WoC. ©. 
375, O. A. 

Annotations :-~.18 to (1) Consd. MeLeod uv. Black (1927), 20 
B.W.C. C. 630; Wagstalf rr. Gutta Percha Co. (1927), 20 
BW. CO. C. 4303; Williains vr. Tredegar tron & Coal Co., 
Ltd. (1927), 96 L. J. K. BB. 722. 

3543. Add. <Annotutions: -As to (1) Consd. 

Williams v. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722. As to (2) Consd. Mcleod 
v. Black (10927), 20 B. W. C. C. 530. 


3548. Add. Annotations :-—As to (1) Refd. Evans 
v. Gilbie (1926), 96 IL. J. K. B. 117. As 
to (2) Consd. McLeod v. Black (1927), 20 
B. W. C. C. 53803; Wagstall v. Gutta Percha 
Co. (1927), 20 B. W. CGC. C. 430. Apld. 
Williams v. Tredegar Iron & Coal Co. (1927), 
96 1. J. K. B. 722. As to (3) Consd. Drewitt 
v. Britannic Assce. (1927), 137 J. T. 511. 
Distd. Soyer.v. Johnson, Matthey (1927), 
96L. J. K.B. 101). 


was not A. J..T.141 35 [1926] Argus L. R. 133. 
AUS. 


(QEORTT) & 

PART XIV. SECT. 14, SUB-SECT. 2. 
3513 i. Validity of Jurisdiction of 

arbitrator.}—-An arbitrator ought not 


iD BUR eeu ne a= to make oa prospective award.—- 
7 LAVER v. Brigus (1926), 26 8. R. 
° Ww. 274 ; 43 N. Ss, WwW. Ww. N. 84.— 


R. 155; 47 
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3559. Add. Annotationa:—Asa to (1) Refd. 
Williams v. Tredegar Iron & Coal Co. (1927), 
06 LL. J. K. B. 722. As to (2) Refd. Evans 7. 
Gilbie (1926), 96 L. J. K. B. 117. 


3571a. Consideration for agreement—-Sufficiency. | 
~ An underground colliery workman left his 
employment in Mar. 1921, on account of 
illness. On July 18, 1922, he was certified 
to be suffering from nystagmus, the disable- 
ment, according to the certificate, being 
decmed to commence on that day. The 
workman applied for compensation, & the 
employers paid full compensation for total 
incapacity for four years, & then ceased 
payment. In proceedings for an award, 
instituted by the workman, the case was 
treated by both parties on the basis of an 
agreement to pay compensation as for total 
incapacity having been made, but the county 
et. judge held there had been no consideration 
on the part of the workman for the agrce- 
ment, & as the workman was not entitled 
to any compensation since he had not been 
employed by resps. during twelve months 
prior to the date of the certificate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1925 (c. 841), & could not give 
jurisdiction within the Act: J/eld: there 
had been good consideration, inasmuch as 
the workman had forborne to take steps, 
either by applying to the certifying surgeon, 
or by appeal to the medical referee, to get 
the date of the certificate of disablement 
autered, & the agreement was binding upon 
resps., & the workman was entitled to an 


award.- ReES «<2. IMPERIAL NAVIGATION 
Coan Co., Lrp. (1927), 20 B. W. CC. C. 287, 
C. A. 

3657. Add. Annotation :-- Consd. Paterson v. 


Ardrossan Harbour Co. (1926), 10 B. W.C. C. 
G21. 

$676. Add. Annotation :— As to (2) Consd. Vickers 
® Miners Thames Steam Tug & Lighterage 
Co. vo. Ingram (1927), 96 L. J. K.B. 490. 


3692. Add. Cilations: -90 I. J. P. CC. 1433 136 
IL. TT. 609; 20 BW. CC. CLI. 
Add. Annotation: —-Refd. Catton v. Ashwel 


XN Nesbit (1927), 441T. LR. 130. 


3697. Add. Citations : —|1927] 1 K. BRB. 152.) 96 
lJ. K.B. 1275 186. T. 184. 


3698a. Notice of intention to end payments 
Validity... A] workinan was injured by 
accident arising out. of & in the course of 
his employment. Resps.’ doctor gave his 
certifleate that) the man had partially 
recovered, & resps. served notice on the work- 
man in pursuance of Workmen's Compensa- 
tion Act, 1928 (c. 42), 8. 14, that they would 
cease Eeent of compensation within ten 
days. No counter-certificate by the work- 
man's doctor was served in pursuance of the 
sect., but the workman filed a request for 
arbn. The county ct. judge awarded 8s. 
w week on the basis of partial incapacity 
from the date of the hearing in the county 


et., & not from the date of termination of the | 


PART XIV. SECT. 186, SUB-SECT. 1. 
ri. Wathdrawal of.) -1t is com- 
petent to withdraw an application for 
the recording of a memorandum if it is 
done timeously. M‘GINLEY tv. FARME 
Coan Co., (1827) 8. C. 149.—SCOT. 


PART XIV. SECT. 19. 
sa.“ Weekly payment * —What is.) — 


payment 


1923 (ec. 42), ». 


Where 


In order to make a payment a 
under the 
within Workmen’s Compensation Act, 
14, it must be shown 
(a) that there was an admission, express 
or imped, of Nability under the Act, 
& (b) that the payment was made in 
respect of that admission. 

employers paid a sum of 
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weekly payment, on the ground that the 
workman had not complied with sect. 14, 
- & was not entitled to compensation from that 
date :--Held: the notice was bad, in that 
it purported to end compensation when the 
workman was certified to be partially 
recovered only, & the compensation of 8s. 
a week for partial incapacity was payable 
from the date the employers ceased payment 
of compensation.—HowarTH v. SINGLETON 
(J. E.) & Sons (4926), 20 B. W. C. C. 136, 
C. A. 


3698b. ——- - — -|—In pursuance of Work- 
men’s Compensation Act, 1925 (c. 84), 
s. 12 (3), resps. served a workman with notice 
that they would end the weekly payments, 
or alternatively would take him back to 
work, & they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days required. The workman 
filed a request for arbn. claiming (inter alia) 
a declaration of liability, alleging that he was 
still incapacitated. Resps. offered to accept 
an award of a declaration of Liability, & 
before the hearing offered the sum by which 
the weekly payments fell short of the proper 
amount that was due in respect of the two 
days. The county ct. judge was satiffied 
the workman had recovered & was able to 
do bis work, & held, payment for the two 
davs having been offered, there was no 
further liability on resps., & made the 
declaration of liability offered :—Held: the 
notice was good, & was not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof.— COOPER tv. COLLINS ELECTRICAL, 
Lp. (1926), 20 B. W. C, C. 152, C. A. 

3700. Add. Citations :- [1927] 1 K. B. 435; 
a J. K. B. 261; 136 L. T. 88. 

3701. For the existing paragraph substitute the 
following paragraph :— 
Power to terminate payments - Incapacity 
ceased.!- On Oct. 17, 1923, a workman con- 
tracted miners’ nystagmus in the course of 
his employment, & by voluntary agreement 
the emplovers paid him a weekly sum by 
way of compensation until Sept. 3, 1925, 
when they stopped the weekly payments, on 
the ground that the man had completely 
recovered. After the employers had com- 
menced proceedings for a review, the work- 
man admitted that the incapacity had ceased 
on Sept. 3, but claimed compensation up 
to the date of the award :—Held: the 
county ct. Judge bad no jurisdiction under 
Workmen’s Compensation Act, 1923 (c. 42), 
s. lt, to award any payment after the 
incapacity had ceased, & he ought to make a 
retrospective award terminating the weekly 
payments as from the date of recovery.— 
OCEAN CoAL Co. v. Davis, [1927] A. C. 271 ; 
96 L. J. K. B. 3643 1361.17. 4493 43 7T. LR 
108; 70 Sol. Jo. 1219: 19 B. W. C. C. 429, 
H. Ls revsq. (1926), 96 L. J. K. B. 255, C. A. 


AON: ~ Consd. Catton vr. Ashwell & Neshit (1927), 44 
~ iL. R. 1303 Niddrie & Benhar Coal Co. v. Dee, [1927] 
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money to a workman, who signed a 
receipt bearing that the payment was 
made without an admission of Hability 
on their part :—Held: as it did not 
appear that the payment complicd 
with the above requirements, sect. ta 
did not apply.—LAFFERTY vt. rh 
GaviIL CoaL Co., Lrp., [1927] S oe 
60.— SCOT. 


* weekly 
principal Act ”’ 
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ALC. 209 ; 


Vol. XXXIV.— Master and Servant. 


Thorpe v. Sadicr, Sadler vr. Thorpe (1927), 20 


7 pid. Lowe v. Essex County Council 


1.1 WwW. a. c. : 
(1927), 20 B. W. C. C. 452: Pullen v. Enthoven (1927), 


20 B 


20 


B. W. C. C. 195; 
B. W. C. C 


W.C. C, 248. Refd. Akers 2. L. & N. EK. Ry. (1926), 
Howarth tv. Singleton (1926), 20 


- 1386; Parker vr. London Brick Co. & Forders 


(1927), 20 B. W. C, C. 573. 


3701a. —-— 





-|— PULLEN v. ENTHOVEN & Son, 
No. 3056a, ante. 


3701b. —--- ~-——.]- A workman was injured by 


37022. - - *J 


an accident & was paid compensation by his 
employers for total incapacity. On receipt 
of their doctor’s report that the workman 
was fit for light work, the employers made 
two offers of light work to the workman at 
the same rate of waves as before his accident. 
After the second refusal, the employers 
ceased to pay compensation. The county 
ct. Judge held the workman was unreason- 
able in refusing the offers of light work &, 
applying Ocean Coal Co. v. Davies, No. 38701, 
ante, the employers were entitled to stop 
payment of compensation when they did: - 
Held: the evidence supported the findings, 
& the judge had correctly applied Ocean Coal 
Co. ve. Davies, Now 3701, ante. Lows vr. 
Essex County Councin (1927), 20 B. W. 
C.C. 452, C. A. 

—- A workman met with an 
accident, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until Sept. 20, 1926, when the payments 
were reduced. The workman filed an applica- 
tion claiming compensation at the old rate, 
& the employers filed a counter-application 
for termination of compensation. The county 
et. judge found that the workman had 
entirely recovered on Sept. 20, 1926, & that 
the swelling from which he suffered at. the 
date of the trial was not a result of the acci- 
dent, & made an award for the employers on 
both applieations: Held: theemployers, by 
paying compensation, were not estopped from 
saying that the injury was not caused by the 
accident, & there was evidence to support 
the judge's findings, & no misdirection.— 
"THORPE v. SADLER (A. [..) & SON, SADTER 
(A. I.) & Son vv. THORPE 
B. W. C. ©. 488, C. A. 


| 


| 


(1927), 20, 


| 
3702b. Action for declaration OF breach of statu- 


er 


PART XIV. SECT. 20, SUB-SECT. 6. | 
3763 i. Uhether original arbitration 


J.8. 


tory duty by employer Whether maintain- 
able.| —Pitf., a workman in the employment 
of defts., was injured by an accident, & defts. 
admitted liability & made a weekly payment 
of compensation. Ultimately a doctor 
reported that pltf. had recovered, & defts. 
stopped the payments & applied for a review 
thereof, & paid into ct., with a denial of 
liability, the amount of the weckly payments 
up to that date. While the county ct. pro- 
ceedings were still pending, pltf. brought an 
action, alleging that) he had not recovered 
from his injury, & claiming (1) a declaration 
that under Workmen’s Compensation Act, 
1925 (c. Sf), s. 12, defts. had committed a 
breach of their duty by stopping the pay- 
ments otherwise than in pursuance of an 
agreeinent or arbn., & (2) an injunction 
restraining a continuance of the breach : - 
Held: under sect. 21 the only tribunal to 
determine the question of incapacity was the 
county ct., &, as that question had not yet 
been determined by that tribunal, pltf. could 


retluw 


| 3805. 


eee 


appropruucc 
compensation under unrecorded age S 
ment.J— HARRIS T. 
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3725. Add. 


3726. .{dd. Citation: 
37381. idd. Annotations : 


3733. .fdd. Annotation : 


3737. 1dd. Annotations : 


3766a. Particulars 


MANOR 


Cases 3701—3805. 


hot show that his incapacity was continuing 
since the date when defts. stopped the 
weekly payments, & the action failed. 
CATTON tv. ASHWELL & NessBIT, Lrp. (1927), 
44 T. L. BR. 130. 


3718. .fdd. Annotation : —Distd. Thorpe v. Sadler, 


Sadler v. Thorpe (1927), 20 B. W. C. C. 488. 


Annotation: Refd. Lewis v. Cuest, 
Keen & Nettlefolds, Watkins ». Same, 
Tucker vr. Same, Ingram v. Crawshay (1027), 
96 L. J. K. B. 664. 

136 L. T. 1290. 

Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins «+. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 f..3. K. B. 664. Refd. Cushion vr. Tredeyat 
Iron & Coal Co. (1927), 20 B. W.C. C. 454. 
As to (2) Refd. Lewis vt. 
Guest, Keen & Nettlefolds, Wathins — v. 
Same. Tucker v. Same, Ingram v. Crawshay 
(1927), 96 lL. J. K. 2B. 664. 

Consd. Lewis ¢. Guest, 
Keen & Nettlefolds, Watkins vv. Same, 
Tucker rv. Same, Ingram v. Crawshay (1927), 
96 TL. J. KK. B. 664. Refd. Cushion v. 
Tredegar Jron & Coal Co. (1927), 20 B. W. 
C.C. 454. 

Contents of. Upon an 
application by anemployer to review a weekly 
payment & diminish it. or terminate or 
diminish it, the appropriate form is Form 5, 
under which certain particulars are to be 
viveh. These do not include particulars of 
the extent to which diminution is asked for, 
but the county et. Judge has a discretion to 
order or to refuse such further particulars 
under r. 29 (2). lis decision on the point 
is not a decision on a question of Jaw, & 
there is n& appeal therefrom.  Semble 2 such 
particulars ought to be sparingly ordered, & 
not with the objeet of compelling the county 
et. judge to give costs to one side or the other, 
& there is much greater reason for asking for 
particulars of the extent of diminution of a 
weekly payment where termination is not 
asked for, than where the employer is asking 
tor termination or dyninution. VICKERS, 
Lrp. wv. MINERS, THAMES SrTreaAM Tra & 
LIGHTERAGE Co, vt. INGRAM (1927), 96 I. J. 
K. B. 490; 137 1. T. 2265 71 Sol. Jo. 850 5 
20 BL W. CO. C. 260, CL. A. 


3801a. Order extending Workmen’s Compensation 


Act, 1906 (c. 58), s. 8, to ironworkers’ 
cataract Construction of Order.| - /icld: 
the proviso to Workmen's Compensation 
(ronworkers’ Cataract) Order, 19205, was not 
governed by the operative words in par. 2 
which contained the absolute limit of six 
months in all, & where the incapacity was 
continuing, compensation could) be allowed 
tor the continuing incapacity. Senble: the 
absence of a bed in a ward or a vacancy in a 
place for an operation would be a good 
medical reason for the non-performance of an 
operation within the four months. DAVIE» 
v. BaLpwins, Lrp. (1926), 136 I. T. 462 ; 
20 B. WO. CG. P16, CO. A. 


Add. Annotation: Consd. O’Neil v. Wilsons 
& Clyde Coal Co. (1926), 19 B. W.C. C. 656. 


-——— ee ree ee 


Payment of oad C'o., Lins; [1926] S.C. 972, - 
6] ° 


Powis 


42 


Cases 3807—3860a. ENGLISH AND Empire Digest SUPPLEMENT. 


3807. Add. Annotation :—Refd. O’Neil v. Wilsons 
& Clyde Coal Co. (1926), 19 B. W. C. C. 656. 
3810. Add. Citatione:—[1927] A. C. 4613 96 
L. J. K. B. 608; 137 L. T. 257; 71 Sol. Jo. 
429; 20 B. W.C. C. 391. 
Add. Annotation :—Refd. M‘Dougall  v. 
ira Jron €o. (1927), 20 B. W. C. C. 


3814. Add. Citations :—096 L. J. K. B. 347; 1387 
L. 'T. 26; 91 J. P. 43. 

3816. Add. Annolation :-—As to (2) Consd. Cauldon 
Potteries v. Johnson (1926), 20 B. W. C. C. 42. 

3819a. Certificate incomplete—Death of certifying 
surgeon —Subsequent certificate by successor 
—Validity.,—On July 12, 1926, eighteen 
months after the workman had left his 
employment, Dr. S., the certifying surgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not comply with the regula- 
tions as no date of disablement was filled 
in, nor were the words ‘I certify that the 
disablement commenced on_ the day 
of ” struck out. Before the work- 
man could see Dr. 8S. to have the omission 
put right the doctor died. After Dr. F. had 
been appointed in his place the workman, 
on Aug. 12, 1926, obtained a certificate from 
him in which the date of disablement was 
filed in as Nov. 23, 1924. In answer to the 
workmen’s request for arbn., based on Dr. 
F.’s certificate, the employers denied liability 
to pay compensation on the ground that, as 
Dr. 8.’s certificate did not specify the date of 
disablement, such date was deemed to be the 
date of the certificate, & was final & con- 
clusive, & Dr. F.’s certificate was accordingly 
invalid, & as the workman had not been in 
their employment for more than twelve 
months prior to that date of disablement, 
he could not recover compensation. The 
county ct. judge upheld that contention :- - 
Held: the first certificate was incomplete 
in that it had not dealt with the date of dis- 
ablement in either manner provided by the 
regulations & was invalid, & the workman, 
not being able by reason of the death of Dr. 
S. to have the matter put in order, was 
entitled to rely on the second certificate.— 
POWELL Vv. CAULDON POTTERLES, LIp. (1926), 
96 L. J. KB. 245, 1386 L. T. 532; 20 B. W. 
(. C. 16, C. A. 

3820. Add. Annotations: Apld. Cauldon Potteries 
v. Johnson (1926), 20 B. W. O. OC. 42. Consd. 
Davics v. Baldwins (1926), 136 L. T. 462. 


3821a. -]—A certificate was given by the 
certifying surgeon that a workman was 
suffering from lead poisoning. <A leading 
symptom of the disease was stated on the 
form to be dupuytrens contraction. Full 
compensation was paid until an application 
by the employers to review the weekly pay- 
nents. The workman was still incapacitated 
by dupuytrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytrens contraction being a 
symptom of lead poisoning, &, on contra- 
dictory medical evidence given at the 
hearing, & also on knowledge he had acquired 
some years before while sitting on a com- 
mission to consider industrial diseases, 











including dupuytrens contraction, held the 
symptoms, though still the same as those set 
out in the certificate, were not due to the 
certified disease, & reduced the compensation 
to ld. a week. The case involved a point of 
law, &, early in the hearing, counsel callea 
attention to that fact, but the judge omitted 
to take any notes of the proceedings :— 
Held: (1) the certificate that the symptoms 
were due to the certified disease was con- 
clusive, & evidence to the contrary was 
inadmissible, & there was no evidence of 
any new factor or new disease to support an 
award in reduction of compensation. 
(2) Observations on the judge’s duty to take 
a note.—CAULDON PorTEeRIES, LTD. v. 
JOHNSON (1926), 20 B. W. C. C. 42, C. A. 


3825. Add. Annotations :—Consd. Rees v. Imperial 


Navigation Coal Co. (1926), 20 B. W. C. C. 
287. Refd. Powell v. Cauldon Potteries, 
(1926), 96 L. J. K. B. 245. 


3829a. What amounts to decision.]— A medical 


referee, in his certificate, said that it was 
impossible for him to give a certificate either 
agreeing with or against that given by the 
certifying surgeon, as it was outside his 
province as an ophthalmic surgeon. The 
county ct. judge having held the certificate 
of the certifying surgeon was conclusive :— 
Held: there had been no decision by the 
medical referee, & the case must go back for 
the appointment of a fresh medical referee.— 
JONES v. WILLIAM MUIRHEAD MACDONALD 
WIts0n & Co., Lirp. (1926), 19 B. W. Cc. C. 
412, C. A. 


3834. Add. Citutions: affd. sub nom. EVANS 


(RICHARD) & Co., Lrp. v. SCAHILL (1927), 
137 1. T. 161; 20 B. W.C. C. 848, He. 


3847. .idd. Annotation; -Apprvd. Blatchford v. 


Staddon & Founds, [1927] A. C. 461. 


3858. .1dd. Annotations: As to (1) Consd. Vickers 


*. Miners, Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 400. 
As to (2) Refd. Vickers v. Miners, Thames 
Steam Tug & Lighterage Co. v. Ingram 
(1927). 96 lL. J. K. B. 490. 


3860a. Effect of agreement for compensation—- 


Facts as to agreement not presented in county 
court.|—On an application for review & 
redemption of weekly payments a workman 
alleged that he had negotiated with persons 
representing a new co. which had taken over 
the business of his employers, & the new co. 
had agreed to pay him £650 in full settlement 
of his claims. The county ct. Judge had 
previously decided in a similar case that the 
workman could not rely upon such an apree- 
ment with the new co., as such agreement was 
only with a third party, & not with his 
employers. The parties treated the case 
as governed by that decision, & the question 
of the agrecment was not gone into at the 
hearing. The application was then proceeded 
with as an application for review & the judge 
held the workman had recovered, & b is 
award stopped further weekly payments. 
The workman appealed, on the ground that 
the judge could not terminate the payments 
in view of the agreement :—Held: (1) the 
ct. could not entertain an appeal as to the 








discase.}— | Lrp. (1926), 19 B. W. C. CG. 774- 
SCOT. 


nil ---- Workinan odbarred «as to M' DovUALL «. SUMMERLEE JHON Co., 
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Cases 3860a2—4068. 


effect of the agreement, as the facts as to | 4013. Add. Annotation :—Refd. Middleton Estate 


that agreement had not been presented in the 
county ct., & there were no materials before 
the ct. on which they could come to a 
decision; (2) the question whether the 
Wor mn had recovered was a question of 
fact, as to which there was cvidence to 
support the finding, & there was no imis- 
direction.—East Kent CoLurery Co. »v. 
Heater (1926), 20 B. W..C. C. 97, C. A. 
38918. ——.]—MaLco_M v. BARBER, WALKER & 
Co., Lrn., No. 8359b, ante. 
8897. Add. Annotation :—Refd. 
(1926), 20 B. W. C. C. 251. 


3954a. Acceptance of money paid into court— 
Appeal as to costs.|—On the hearing of a 
claim for compensation applt. agreed to 
accept £10 paid into ct. on Jan. 7, 1927, the 
date of the answer filed by resps., in full 
satisfaction of the claim. Under the award, 
the £10 was to be pee to applit. with a declara- 
tion of liability, but resps. were given costs 
after the date of filing of their answer. 
poe Tk appealed from so much of the order 
as directed costs to be so paid: —Hfeld: applt. 
could not take the benefit of the award & 
appeal from a part of it to which she objected, 
& there was no right of appeal. WALDEN v. 
yay I hae Co., lirp. (1927), 20 B. W. GC. C. 


3954b. ——- By widow—-Appeal as to amount of 
children’s allowance.|—-MALCOLM v. BARBER, 
WALKER & Co., LTp., No. 3359b, ante. 


3067. Add. Citations :—--96 L. J. K. B. 254; 20 
B. W. C. C. 198. 


3981. Add. Annotations :—Refd. Middleton Estate 
& Colliery Co. v. Finan (1926), 20 B. W. CLC. 
207 ; Vickers v. Miners, Thames Steam Tug 
& Lighterage Co. v. Ingram (1927), 96 L. J. 
kK. BK. 490. 

3983. Add. Annotation :—Refd. Middleton Kstate 
aaa Co. v. Finan (1926), 20 B. W. C. C. 

3990. Add. Annotation : —As to (1) Refd. Vickers 
v. Miners, Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 I. J. K. B. 490. 

4009. Add. Annotation: Refd. Campbell v. Pollak, 
[1927] A. C. 732. 


Jones v. Cory 


& oe Co. ve. Finan (1926), 20 B. W.C. C. 
207. 


4014a. -]}—On an application to review weekly 
payments the employers received a letter 
from the workman’s solrs., asking what was 
the exact amount of diminution they claimed, 
& replied that they intended to ask for a 
reduction of the 153. a week to 2s. 6d. a week 
or to such other sum as the ct. should hold 
proper. The county et. judge reduced the 
weekly payment to J0s., & ordered the 
employers to pay the costs :— Held: on the 
correct reading of the letter stating the 
diminution claimed the employers were 
successful on the award given, « the order 
as to costs should be set aside, A, by consent 
of the employers, each party was ordered 
lo pay their own costs. ~MIDDLETON [STATE 
& CoLLIERY Co., Lrp. vr. FINAN (1026), 20 
B. W.C. C. 207, C. A. 

4019. Add. Annotations: 
Pollak, [1927] A. C. 732. 
Pollak, [1927] A.C. 732. 

4032a. Workman’s expenses in getting to medical 
referee’s house.} The ct. has no power to 
make an order that a workman, who is 
ordered to attend before a medical referee 
to determine whether he is entitled to con- 
tinue in the receipt of a weekly payment for 
compensation, shall be paid a sum for his 
expenses in getting to the medical referce’s 
house. -- RICHARDS or. UNrrmp  NAVMONAL 
COLLIERIES, Litp. (1927), 061. 0. KR. OB. U6 5 
137 L.. NT. 16753 71 Sol. Jo. 1905 20 BWC. C. 
465, OC. A. 

4055a. - Owing to subsequent decision of 
appellate court.| - Where a county ct. yudge’s 
award was according to the law as interpreted 
at the date of the hearmg, but such inter- 
pretation, owing to a subsequent decision 
of the Touse of Lords, was proved since to 
have been wrong: [eld : his order giving 
costs to the suecesstul workman mvust be set 
aside, & applts, the employers, must) have 
their costs both in the county ct. & in the 
('t. of Appeal-—AKERS v. LONDON & NokTit 
KASTERN Ry. Co. (1926), 20 B. W.C. C. 195, 
CO. A. 

4068. Add. Citation :—U6 L. J. K. B. 268. 





Consd. Campbell v. 
Refd. Campbell v. 





earns oem 


PART XIV. SECT. 24,SUB-SECT.1. J. 


ad. Remit to medical referee ~Ice of 
referee—By whom payable.| —The person 
Hable for payment of the fee under 

or :) mpcnsation Act, 1923 
c. 42), s. 25 (1), is the person applying 
or registration at the time when the 
remit to the medical referee is made.-— 
Easton v. NippRIE & BENHAR COAI. 
Co., LYb., {1927] 8. C. 3.— SCOT. 


PART XIV. eect = SUB-SECT. 1.— 


4077 i. ——— Deduction of costs of 
unsuccessful action.J—ADAIK v. COL- 





— —_—— _— 





———e ea 


VILLE & SONS, Litb., (1927) S.C. 116 
SCOT. 


hi. —-— - ~ ,f ADAIR ¢. 
COLVILLE & NONH, L1b., (1027) S.C. 
316.—SCOT. 

ki. —-—— — ——.] A workutan, 


who has brought an action against 
his employer, founded solely upon the 
employer’s liability at common a 

who has obtained a judgment in 
his favour, is not entitled, If that Judg- 
ment be subsequently set aside upon 
appeal, to have compensation assessed 
in the action under Workmen’s Corn- 
pensation Act, 1906 (c. 58). - WARD v. 
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| 





~_— —_— 


Diven, (1927), 1. R 2Oo. TR. 


PART XIV. at ea SUB-SECT. 2. 


sh. ‘ dtccover ” danuges What 
conounts to. |- The phrase“ to recover " 
damages in Workmen’s Compensation 
Act, 1925 (ce. 81), 5. 30 (1), Incans 
“to receive payment of " damages, & 
whore w workman has been unable to 
obtain payment under a comupon law 
judgment in bos favour against a third 
party, he is entitled to elaiin com- 
pensation from bis employers.- Com- 
BERLAND v. LANARKSHIRE 'TRAMWAYS 
Co., [1927| 8. C'. 407.—SOOT. 


Cases 24257. ENGLISH AND Empire Dicest SUPPLEMENT. 


MEDICINE AND PHARMACY. 


Part I1l1——The General Medical Council and Similar Bodies 
in the Dominions. 


24. Add. Annotalion :— Generally, Mentd. R. i} Add. Annotation :—Generally, Mentd. R. v. 


Juwicester JJ., Ha p. Allbrighton, [1927] 4 Leicester JJ., Ex p. Allbrighton, [1927] ] 
K. B. 557. K. B. 557. 


Part IIl—Medical Practitioners. 


72. Add. Annotation :—Refd. De Freville v. Dill 


(1927), 06 1. J. K. B. 1056 does not apply to an osteopath, so as to 
ad ’ dD Jae ade ° ° OU. 


prevent) him from recovering at law fees 





105. Add. Annotation :—Folld. Macnaghten =v. charged for treatment as distinct trom 
Douglas, [1927] 2 K. B. 292. diagnosis or advice.—MACNAGHTEN v. DouG- 
106. Kor the existing paragraph substitute the LAS, [1927] 2 K. B. 202; 961. J. K. B. 738 ; 
following paragraph :— 137 L. T. 518; O15. P. 143; 43 T. 1. R 

.| Medical Act, 1858 (c. 90), 8. 82, 5253 71 Sol. Jo. 409, D. C. 


Part Vl.—Dentists. 


206. Add. Annotation: Mentd. R.v. Leicester JJ., ka p. Alibrighton, [1927] 1 K. B. 557 


Part IX.—Drugs. 


242. Add. Culation = 28 Cox, C. (. 808, D. ¢. 


242a. Prosecution under Dangerous Drugs 
Act, 1925 (c. 74) Act not in operation.]—- 


Conviction quashed.—R.v. KYNASTON (1926), 
19 Cr. App. Rep. 180, C. C. A 





Part X.—Poisons. 


257. .idd. Annotation: Refd. KR. v. Cory, [1927] 1 K. B. 810. 


~~ 


PART Ili. SECT. 7, SUB-SECT. 2. PART VI. SECT. 2. eee X. SECT. 1. 

B. (c). 207 iv. —--- ~—— - —.} Ev p. hi 1 R. vr, Satu, [1924] 
ae (1926), 26S. R. N.S. W. 463; 41). L. Th... 427; 55 O. L. RR. 549. - CAN. 
43 N.S. W. W.N. 136.- AUS. 





2 HOS vt. NAIRN, 
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Vol. XXXIV.—-Cases 4—143. 


METROPOLIS. 


Part 1.—Definitions. 


4. Add. Annotation :— Mentd. A.-G. ». Belilios, [1927] 2 IK. B. 439. 


Part Ill.—The London County Council. 


8. Add. Annotation: Refd. Collins rv. Whiteway, [1927] 2 K. 1B. 378. 


Part XIV.—Customs of London. 


148. Add. Annotation :—-Mentd. Campbell v. Pollak, [1927] A.C. To2. 
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Cases 12—873. ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


MINES, MINERALS AND QUARRIES. 


‘Part I—In General. 


12. Add. Annotution :—-Ar to (1) Consd. South | 27. Add. Annotation :—Mentd. Glenboig Union 
Staffordshire Mines Drainage Corors. v. Fireclay Co. v. 3. R. Comrs, (1922), 12 Tax 
Klwel] (1927), 91 J. P. 1138. Cas. 427. 





Part I1l—Amalgamation and Absorption Schemes. 


MATED ANTHRACITE COLLIERIES, LTp.’s AP- 
PLICATION (1927), 43 T. L. R. 672. 


180a. - —-.|- Observations on the meaning 
of the expression “ national interest” in 
sect. 7 (2) (a) of the above Act. Jte AMALGA- 





ee ee 


Part IV.—Right to work Mines and Quarries. 


233. Add. Annotation: Mentd. Worlick v. Scully, ; 202. Add. Annotations :—Mentd. Houghton v. 


[1927] 2 Ch. 150. Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
Liggett (Liverpool) 7. Barclays Bank (1927), 
268. Add. Annotation: —Refd. Glenboig Union 137 L. 'T. 443. 
Kireday Co. « I. R. Comrs. (1922), 12 Tax | 327. Add. Bae :—subsequent proceedings, 43 
Crs. 427. T. L. R. 795. 


Part VI.-—Rights Incidental to Ownership. 


476. dd. Annotation: Mentd. Price v. d’Knergie | 492. Add. Annotation :- -Mentd. Metcalfe v. Boyce, 
de Montmagny Corpn., [1927] A. C. 363. 11927] 1 K. B. 758. 


Part ViIl.—Contracts: 
623. Add. Annotation :—Consd. Re Wait, [1927] 1 Ch. 606. 


Part 1X—Mortgages. 


658. .fdd. Annotations : — Generally, Mentd. 1K. B. 216; Liggett (Liverpool) v. Barclays 
Houghton ¢«. Nothard, Lowe & Wills, [1927] Bank (1927), 137 L. T. 443. 


Part X1.——Leases. 


678. Add. Annotation: As to (2) Refd. Glenboig Union Fireclay Co. rv. I. R. Comrs, (1922), 12 
Tax Cas. 427. 


oe teeter oe - — —~ —— —— ee 





PART XII. SECT. 1, SUB-SECT. 2. 
di. - fanrgnmend.| SHAW t. ROBINSON (1910), 8 BE. L. R. 557.—CAN. 
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Vol. XXXIV.—Mines. Cases 1089— 1228. 


Part Xill_—Easements and Rights affecting Mines. 


1089. Add. Annotation: -Refd. Glanville vr. Sutton (1927), 14.7. T. BR. 98. 


-_ = 


Part XIV.—-Statutory Regulation of Mines. 


1188. Add. Annotation: Refd. Edwards 7. Gwauncaegurwen Colliery Co., James 7. Same, Jenkins 1. 
Same (1926), 96 LL. J. K. B. 387. 


Part XV.——Quarries. 


1228. Add. OKT oip : Mentd. Oldham «. Sheftield Corpn. (1827), 136 1. bP. OSE, 


eee 











A NE were ee ——_—— 





PART XIV. SECT. 1, SUB-SEOT. 2.— B. | PART XIV. SECT. 2, SUB-SECT. 4. 0, IL. 2. 42 -CAN. 

ri. ——- Deduction for indebtedness on f ~-—— Manong aa of Ontario, fii, -— -] HULL eo SRN 
account of purchased gooda—Invalid.j— | FR. s. 0., 1914 (c. 32), 8. 164. I—Doyr SUPERIOR Stpvien Minks, rp. (LYS 5). 
R. v. DOMINION Coan Co. (1907), 41 v. Foury- O’LBRIEN, Lip. (1915), 7 30. W.N. he ; 388 O.L. R. O57 3 214 
N. S. hi. 137.—CAN. | Q). Ww. N. 780; 8 Q. Ww. N. 3UY s , 34 &D. l, lt. yay CAN. 
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Cases 12 —783. ENGLIsn AND EMprre Dicest SuprLEMENT. 


MISREPRESENTATION AND FRAUD. 


Part I.—- Representations Generally. 


12. Add. Annotation: Refd. Re Wait, [1927] 
I Ch. 606. 


24. Add. Annotation :--As to (1) Refd. Public 


Trustee v. Lancaster Duchy, [1927] 1 K. B. 
516. 





Part IV. Fraudulent and Innocent Misrepresentation. 


185. Add. Annotation :- As to (2) Refd. Greer v. | 219. Add. Annotation : —Refd. Torbay Hotel +. 
Downs Supply Co., [1927] 2 K. B. 28, Jenkins, [1927] 2 Ch. 225. 


Part V. -Inducement, Materiality, and Alteration of 
Position. 


389. Add. Arnotation: Mentd. Greer v. Downs 
Supply Co., (1927) 2 K. B. 28. 

439. Add. Annotation: Refd. lake v. Simmons. 
[1927] A. C. 487. | 


455. Add. Annotation -— Refd. James v. British 
Greneral Insce., [1927] 2 K. B. 3il. 





Part VII. Remedies for Misrepresentation. 


509. Add. Annotation : -Refd. Houghton rv. Nothard, Lowe & Wills (1927), 44 T. 1. RR. 76. 


Part IX.—Proceedings for Rescission. 


649. .tdd. Annotation: Refd. Public Trustee «. Lancaster Duchy, (1027) 1 WW. Be ot. 


Part X.- Misrepresentation as a Defence. 


774, Add. Annotation :—Refd. Re Wait, [1927] 1 Ch. 606. 


Part XIl— Effect of Fraud on Innocent Parties. 


783. Se Annotation :-—Mentd. Re Seaton ORE Mauls (192 0. 447. 1. R. 118. 





~~ ee —— nee 
-”~ - a -— ew =_—- — —_— aomeneree —_— _ 


"PART I. “SECT. 4. OTR: 183 NLS. W.W. N. 194. —AUS. Wineries vt.  WEASEIA’ TRUSTEE, 
~ - .--LiMB et. WALTERS, | 11927! App. D, 271.—S. AF. 

iife6} "App. D. 348--S. AF. ts a SECT. 1, SUB-SECT. 2.—c. 

- -- WHEELER vt. ATKIN- 

PART VIII. SECT. 1, SUB-SECT. 5. -D. | aos FF nou), os Wl ALT. te i2-- AUS. eee IX. SECT. 3, SUB-SECT. 6. 
593 i. Date of oa SL nt of valuc SECT. 5. —C 742 Aa ee ARRIQUE v. pena 
Date of purchase.|- HvrpMan rr, | PART IX. SECT. 2, SUB-SECT. 5. —C. | (1914), 7 O.W.N. 500; 32 0. L. Re 

MeLrop (1926), 26 S. Ro N.S. W. 7222. Generel rule.) —~ KLFYNNAUS | OS CAN. 
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Vol. XXXV.—Cases 64—562. 


MISTAKE. 
Part IIl.---Mistake of Fact. 


64. Add. Citations: 96 1. J. KK. Be. 6213 187 
L. T. 283; 48 T. dL. R. 4173 33 Com. Cas. [1927] A. C. 487. 
16, WY. L. 72 ldd 

65. Add. Annotation: —Refd. Greer wv. Downs ? re ‘i al ee ait co tes Ag Was 
Supply Co., [1927] 2 K. B. 28. Supply Co., [1927] 2 K. B. 28. 

66. Add. Annotation : —Consd. Greer v. Downs | 87. Add. Cilations: 96 1. J. Ch. 88: 1861. 7. 
Supply Co., [1927] 2 K. B. 28. | 235, 


71. Add. Annotation :- Refd. lake v. Simmons, 





Part V.--- Relief in Cases of Mistake. 


249. Add. Annotation :—1s8 to (1) Refd. Public | 2938. Add. Annotation: Refd. Mayle Star A British 


Trustee v. Lancaster Duchy, [1927] 1 K. B. Dominions Insee. vr. Remer (1927), 438 T. 1. R. 
516. Zod. 


Part VI. - Recovery of Money Paid under Mistake. 














533. Add. Annolations :- As to (2) Distd. Reckitt Kuropean Bank vr. Zalzstein, [127] 2 1K. B. 
v Barnett. Pembroke A Slater (1927), 414 2. 
T. 1. R. 68. Generally, Mentd. British & | 540. ctdd. Citations: (1927 i 2K. BL 92: 06 
North Kuropean Bank ¢v. Zalzstein, |1927] L. J. OK. BB. O89: WB7 LP. be fBOR. ba. RR. 
2 K. B. YY, 204), 
537. Add. Annolation :— Refd. British & North | 562. uldd. Citation : -1387 tL. TR. 5383. 
PART V. SECT. 3, SUB-SECT. 2 Tield - Tiel a question om issue 562 i. Nffect of change rn understand 
A. (a). THHOBA COLLIERY etary ) LUrpo. v. Heer Rs gen 
. ee S} NDICALI ATD (1926), we cour Money vobuntarily poaatd at 
282 iii. Reread. on other grounds, |, > : ‘ , re ; 
{IDOE Wee tedns de owede | eRe ibe SUAE, TU rate a ee REG 
quent judtemat decision reverses the 
282 «| SAMSON ¢ PART VI. SECT. 3, SUB-SECT. 1. fied understanding of the law.- 
Burt, 11987) N. ZU. We 119. — NZ. to. - 3.) FISHER ¢. LoBK, [1926] [ JULIAN &. AUOGKLAND (Mayor, BIC.) 
sf. Reasonableness of — mistake.) VLR. 190; 17 ALL. T. 165. ~- AUS. f(I9Z7]) NLA Eo oR. bo8) N.Z. 


665 


Cases 10. --377a. 


12. 


ENGLISH AND Empire Digest SUPPLEMENT. 


MONEY AND MONEY-LENDING. 
Part |.—Money. 


10. Add. Annotation :—Refd. Re Wait, [1927] 1 Ch. 606. 


Part I1— Currency and Rate of Exchange. 


Add. Annotation : ~As to (1) Refd. Bucryer v. 
ae York Life Assce. (1927), 96 L. J. K. B. 
930 


63. 


Add. Annotation :—Refd. 
Richardson, [1927] P. 228. 
Add. eee —~96 lL. J. K. B. 930; 
L. T. 


Richardson  v. 


137 


Part I1]—Interest. 


145. Add. Annotation :-—Mentd. Lala Indar Prasad v. Lala Jagmohan Das (1927), 43 T. L. R. 536. 
224. Add. Citation :-—136 1. T. 114. 


Part IV.—Money-Lending. 


286. ‘Add. Annotations :—Generally, Refd. Glaskie 
v. Watkins, [1927] 2 K. B. 181. Mentd. He 
Debtor (No. 229 of 1927), [1927] 2 Ch. 367. 

294. Add. Annotalion: ec a ny: Mentd. te 
Debtor (No. 229 of 1927), [1927] 2 Ch. 367. 

301. .1dd. Annotation :—-Mentd. Re Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 

302. Add. Annotations :—-Refd. Glashic v. Watkins, 
[1027] 2 K. B. 181. Mentd. Re Debtor 
(No. 229 of 1927), [1927] 2 Ch. 367. 

304, Add. Annotation :—Consd. Pirie v. Richard- 
son, }1927]1 K. 2. 448. 

316. Add. Annotation: -Refd. Merz +. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
306. 

343. 4dd. Annotation: -Refd. Merz wv. South 
Wales Kquitable Money Soc., [19027] 2 K. B. 
366, 

345. Add. Annotation :—Refd. Merz »v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

346. Add. Annotation :—-As to (1) Refd. Merz v. 
South Wales Equitable Money Soc., [{1927] 
2 K. B. 386. 

346a. - -- Company registered as money-lender— 


PART IIL. SECT. 2, SUB-SECT. 1.— A. 
n. Rerad., 648. O. R. 396. 


PART III. SECT. 2, SUB-SECT. 2.-- C. 
8d. Under Crown Suits Act, ee 


Security payable to secretary.) —Decft. society 
became incorporated as a limited co. & began 
to carry on business as monecy-lenders & were 


L. T. 646.—AUS. 


sk. Afone 
‘cian Mh 
161 ; 


(62 Tect. No. 9, WW. .4.)— Whether 


able by Crown. J— Rev. ae (1927) 
e, Ce eae Pr. . 


380; YO L. J. 136 


377. 


registered as such, & they made an advance 
to pltfs., who signed a promissory note 
agreeing to pay the amount to the secretary 
of deft. society. which was mentioned by 
naine in the note as the society of which he 
was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts. had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 51), 
s. 2 (1) (c):—Held: as no one could sue on 
the note except the secretary, the security 
had been taken in a name other than defts.’ 
registered name, & plt{s. were entitled to 
the declaration claimed.—MERz v. SOUTH 
WALES EQUITABLE MoNnkEyY Society, LTvp., 
[1927)2 K. B. 366; 96L. J. K. B. 1020; 137 
].. T. 626; 43 T. L. R. 456, C. A. 

Add. Annotaiion :—As to (1) Refd. Crossing- 
ham v. Park (1927), 96 L. J. K. B. 1036. 


| 877a. Before proceedings taken by money-lender 


NE ree 


PART III. SECT. sas doegenarh 3.—A. 

Krxon by = threat.}— 

oN Goes) at oO. L. R. 
Ss. W. AUS. 


a ee Hl. sae 6, pateresas a. 
261 v. -——.}—CLYDE NAVIGATION 
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for recovery of money lent.|—(1) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 51), s. 1 (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, without the addition of 





any claims arising under any agreement to 


KELVIN SHrepina Co. 
ite. “s T1937} 'S. C. 622.—SCOT. 


PART IV. SECT. 2, SUB-SECT. 3. 


324 i. What amounts to—Question of 
»./-GOLD8STRIN ©. CRAFT (1926), - 
S. RN. SW. 3514; 43 N. 8. 
13.— AUS. 


Vol. XXXV.—Money and Money-Lending. Cases 377a—449. 


pay interest or an amount charged for 
** expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges,’’ is within 
the jurisdiction of the county ct. 

(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, & although the 
time has not come for taking such proceed- 
ings.—CROSSINGHAM ¥v. PARK (1927), 96 
ie eS ih 1036; 187 L. T. 651; 43 T. L. R. 


879a. Jurisdiction of county court—-Amount of 


money lent over £100.)—-CROSSINGHAM vv. 


PARK, No. 377a, ante. 


434. Add. Annotation :—As to (2) Refd. Glaskie vr. 


Watkins, (1927]2 K. B. 181 


484a. Remitting action to county court—Whether 


claim founded on contract—-County Courts 
Agt, 1919 (c. 73), s. 1.] —Pitf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a money-lIending trans- 
action between pltf. & deft., a declaration 
that the interest charged thercin was excessive 
& the transaction harsh & unconscionable, 
accounts & inquiries, payment of the sum 
found due tu pltf. & other & necessary relief 
under Money-lenders Acts. Pltf. having 
applied to have the action remitted to the 
county ct. for trial, the claim being restricted 
to £100 :—Held: pltf.’s claim was founded 
on contract within County Cts. Act, 1919 
(c. 73), 8. 1, & could be remitted to the county 


| 


ee oe a ee 


442. 


442a. 


445. 
446. 


447. 


448. 
449. 
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ct. under that sect. for hearing.—-WHITE v. 

SmuiTrH (1927), 96 L. J. K. B. 3973 137 

a T.48; 43 T. L. R. 288; 71 Sol. Jo. 191, 
Sake 


For ‘‘ Party seeking relief--Ordered to pay 
costs ’’ read ‘‘ Costs—Party seeking relief—. 
Ordered to pay costs.’’] 


Action by moneyelender — Judgment 
for reduced amount—Discretion to deprive 
plaintiff of costs.|—In an action by moncy- 
lenders in the county ct. for money Ient * 
interest, where the judge is satisfied that the 
transaction was harsh & unconscionable & 
the interest excessive, & where, after reopen- 
ing the transaction, he gives judgment for 
pltfs. for a reduced amount, he has a dis- 
cretion to deprive plifs. of costs. -Tem- 
PERANCE LOAN FUND vr. ERwWoonp (1927), 
137 L. DT. 44035 438 TL R. 5680, D.C. 

Add. Annotation : -Consd. Glaskie v. Watkins, 
[1927] 2 Kh. B. 18. 

Add. Annotations: Refd. Glaskie ». Watkins, 
[1927] 2 K. B. 81. Mentd. Re Debtor 
(No. 229 of 1927), [1927] 2 Ch. 367. 

aldd. Annotations: —Consd. Crossingham ve. 
Park (1927), 96 L. J. KK. B. 1086. Refd. 
Glashie ov. Watkins, (1927) 2 K. 1B. IS8t. 

Add. Annotation: -N.F. Glaskie 7. Watkins, 
[1927] 2 K. B. 181. 





Add. Citations: [1927] 2 K. B. 18t3 96 
i. J. WK. B. 46930187 0. PR. 1823 71 Sol. Jo. 


192, CG. A. 


Cases 260—-2038. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


MORTGAGE. 
Part Il_—Classification of Mortgages. 


260. Add. Annotation :—Refd. Re Wait, [1927] 1 Ch. 606. 


Part IIl—Parties to Mortgages. 


371. Add. Annotation: Generally, Refd. Pirie v. Richardson, [1927] 1 K. B. 448. 


Part IV.---Form and Contents of Mortgage. 


587. Add. Annotations: Refd. Woughton  »v. | on the amounts remaining unpaid under both 
Nothard, Lowe & Wills, [1927] 1 K. 3B. mtges. ‘There was a proviso for redemption 
21635 Liggett (Liverpool) vo. Barclays Bank on payment of the amount of the second 
(1927), 137 1. PR. 448. mtge. & interest thereon. The first) mtge. 

had been duly stamped with the appropriate 


625a. - --- Second mortgage Covenant to pay duty onthe amount thereby secured : - Held : 
sum secured by first mortgage - - First mortgage the second mtye. was liable to stamp duty 
duly stamped.| <A second mtpe. of freehold in the aggregate of the two sums secured by 
property subject to an existing first mtge. the two mtyes., the covenant contained in 


contained a covenant by the borrower to 


the second mtge. to pay the amount secured 
pay by instalments (a) a sum equivalent to 


by the first mtye. being an additional cove- 


the amount of the Joan, the subject of the | nant made with a different covenanteec.— 
first mtpe., (6) aw sum equivalent to the MUTUAL PROPERTY INSURANCE Co., LTD. v. 
amount of the loan, the subject of the second INLAND REVENUE Comrs. (1926), 136 L. T. 
mitge., & (ce) a stnnm equivalent to the interest jo4. 


Part VI-- -Rights and Liabilities of the Mortgagor. 


683. .1dd. Annotation: -Refd. Purnell v. Roche, [1927] 2 Ch. 142. 
739. Add. Annotation: Refd. Re Wait, [1927] 1 Ch. 606. 
846. .fdd. Annotation: Refd. Torbay Wotel ». Jenkins, [1927] 2 Ch. 225. 


Part VIl—Equity of Redemption. 


910. Add. Annotation: Mentd. Richards v. Pryse, [1927] 2 Kk. B. 76. 
1024. Add. Annotation: Refd. Ideal Filins v. Richards, [1927] 1 K. B. 371. 
1025. .1dd. Annotation: Refd. Ideal Films r. Richards, [1927] 1K. B. 3714. 


Part Xll—Priority of Mortgagees. 
2038. Add. Annotation: Consd. Republica de Guatemala vr. Nunez, [1927] 1 K. B. 669. 


PART IV. SECT. 7, SUB-SECT. 1. oe r. LOVGHNAN, [1927) T. Re 18 Sask. L. KR. 269. 


—— 
ade 


620i. -- -S t 
Gieancen 2 Conueuelion OF ae “Act, PART VI. SECT. 4,SUB-SECT.8 -A. PART VIII. SECT. 1, SUB-SECT. 4. -F. 
ISM (e. 39), ae 1A (1), BS (1) (2).] h. Revad., (1924) 1 W.W. R. 1233: 1, Reved., 19 Ge. 59. 
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Vol. XXXV.—Mortgage. Cases 2504—4393. 


Part XIIl——Remedies of Mortgagee. 


2504. Add. Annotation :---Refd. Ideal Films ev. , 2757. After this case add ‘ See. also, LaMITATLON 
Richards, [1927] 1 Ik. B. 374. | oF AcTIONS, No. 1309a, ante.” 

2535. Add. Annotation: —Refd. Re Wait, [1927] 1 | 2796. Add. Annotation :— Mentd. Wigg v. A.-G. 
Ch. 606. : of Irish Free State (1927), 96 LL. J.P. GC. 88. 

2631. Add. Annotations :—Refd. Houghton +, | 2890. -ldd. Annotation: Refd. Purnell v. Roche, 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; [i27] 2 Ch. 142. 
Liggett (Liverpool) v. Barclays Bank (1927), | 2991. .tdd. Annotation: Refd. Eriern Barnet 
137 L. T. 448. | U. Cor. Adams, [1927] 2 Ch. 25. 





Part XVIII—Costs, Charges, -and Expenses. 


4054. .{dd. Annotation: Refd. Campbell cv. 4892. t{dd. Annotation: Refd. Campbell — c. 
Pollak, [1927] A. C. 732. | Pollak, [1927] A.C. 7382. 
4391. Add. .Annofation : — Refd. Campbell ov. | 4393. .fdd.0 0 Annotation: Refd. Campbell ce. 


Pollak, [1927] A. C. 732. | Pollak, [L927] A.C. 7382. 
PART XIII. SECT. 2, SUB-SECT. 8.— Raynor, (926) 4 Do LL. RR. 6S6, 39 tb amprovements allowed J DONOVAN oP, 
B. (a). |, O;. L. R. 466. CAN. HANNA, [1926] N. ZZ L. RR. 883. NZ. 
qa. Herad., 7 A. It. 10. | 3423 i, Nef-off.] Inox re. Scnwanry | 
(Man ), (£92613 Dol. KR. sot CAN. | PART XVII. SECT. 1. 


PART XIII. SECT. 5, SUB-SECT. 4. 
sf. Kiffect of consent to variation of 
. no] — MORTLEMAN tt. PUB- 
WHILE, JI92Z7) N. ZG L. R. 612. — 


3907 i. of charge on mortgadcd pro- 
r e. Ld _4 : 
sn. Jtayment to mortgagor's nonanet | peruy | ~ at ANGuLE t. DEAL CHAND (1926), 


- Nominee abseording - — Mortgagor 5 a 
hablo.) CORSINT t. PALM (1925), 3. ! Hed Re 7 duah. 09. IND 
- CAN. 


N.Z. RR. 417-- 
PART XIII. SECT. 6. PART XVII. SECT. 16. 
2687 i. Faried, 39 UU. CL. RR. 280. ; sr. J ffect of consent to variation of 
| PART XVI. SECT. 2, SUB-SECT. : rate of interest) MorRiLEMAN vr. Pupe 
PART XIV. SECT. 2, SUB-SECT.1. A. 3770 i. Linprovements by mortgagee TRUATEL, [I927) N. ZL. R642. 
d (p. 603) i. .) CAMPBELL ¢c. | Occupation rent not inercascd Unless | N.Z. 
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Case 64. ENGLISH AND EMPIRE Digest SUPPLEMENT. / 


NAME AND ARMS. 
Part I.—Name. 


64. Add. Citations :—96 L. J. Ch. 9; 136 L. IT. 233 eubsequent proceedings, [1927] 1 Ch. 593. 
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Vol. XXXVI.—Cases 12-706. 


- NEGLIGENCE. 


Part |General Principles. 





12. Add. Annotation :—Consd. He Munton, by defts. on the rvof of premises X. i 

r } 3. premises X. into the 

Munton v. West, [1927] 1 Ch. 262. gutters on the roof, & a gulley was choked & 

the basement of premises X. was flooded, 

59a. -]—In Mar. 1926, defts. carried out | & goods which pltf. kept there were damaged. 
demolition work on premises adjoining other In an action by pltf. claiming damages for 
premises, called X., under a limited licence defts.’ negligence : — Held : there could be no 
given by the owners of premises X. One of negligence, as there was no duty on the part 

the conditions of the licence was that defts. of defts. towards pltf.- Konskiier rr. GQoop- 
should make good all damage done to pre- MAN (B.), Lirp. (1927), 14 PR. Le aR. 981, OY A, 
mises X. by reason of the demolition opera- | g5, 0 tdd. Aynotation : Refd. Salverinan vy. im- 


eee ee ee ee perial London Tlotels (1927), 187 La. TL 57. 
part of the roof of premises X. & did not | 9! Add. Annotation : - Generally, Mentd. De 
remove all the debris therefrom when the Freville r. Dill (127). 96 Ted. ik. B. nee 
demolition work was completed. In July | 128. -tdd. Annotation ; —Refd, De Freville v. Dill 


pltf. became the occupier of premises X. (1927), 96 Ld. KR. BL 1006, 
under a lease. In Sept. a heavy storm of | 156. .1dd. Anmotation :  -Refd. SS.) Singleton 
rain washed the debris which had been left Abbey ¢. S.S. Paludina, [1027] A. CL I. 


Part Il——-Negligence in regard to Property. 


208. Add. Annotation :—Refd. Silverman v. In- contract, defts. were under an obhgation to 
perial London Hotels (1927), 137 L. T. 57. a person using them premises to abstain from 
217. Add. Annotation :—Refd. Silverman v. ln- negligence, & if they, Knowing of the danger, 
perial London Lotels (1927), 137 L. ST. 57. did not take sufficrent) precautions & such 

: : aie Ne ; ba: person were injured, he could recover. 
228. Add Annotation Generally, Reid SILVERMAN % IMPERIAL LONDON LLOTELS, 


¥reville v. Dill (1927), 96 L. J. K. 2B. 1056. 
oe S ahericla Corea. Gagaay, a ae ries 291. .fdd. Annotation: Retd. Oldham «. Shetfield 


261. Add. Annolation :— Refd. Silverman v. Im- SOLE 0ST) Pe cear aevoo te 
perial London Hotels (1927), 137 L. T. 57. 304. Add. Annotation ¢ As to (1) Consd. Oldham 
insects.|— Circumstances (sce CONTRACT, No. | 322. Add. Citations: 186 L. T. 6815 91 J. 2. 
5168a, ante), in which :—Jeld: apart from 6U; 25 L. G. R. 94. 


Iurp. (1927), 137 E.R. 573 48 Te ER. 260. 


Part IX.—Proof of Negligence. 


501. Add. Annotation: Mentd. Campbell — vt. | Canadian Government Merchant Marine, 
Pollak, [1927] A. C. 732. American Can Co. v7. Same, [1927] 2 K. OB, 
601. Add. Annotation :- Refd. Gosse Millard v. 132. 


Part X.— Defences. 


628. Add. Annotation :—-Refd. Cleghorn vy. Oldham | 705.“ Add. Annotation:  Refd. Witham Outfall 


(1927), 43 1. L. BR. 465. Board v. Boston Corpn. (1926), 1860 1. TP. 
: 756. 
703. Add. Annotution :— Consd. The Mostyn, [1927] | 706. Add. Cilalion : —-17 Asp. M. L. C. 97, 
Pp. 25. Add. Annotation :-—Refd. Witham Outfall 
7104. Add. Annotation :—Refd. The Mostyn, [1927] ) Lia v. Boston Corpn. (1926), 1436 1. T. 
? P. 2d. ? ou. 


aie eee a weet eee ee ee ee ee _ see 
ET OEE ee ~ - 


PART II]. SECT. 9, SUB-SECT. 1. —B. 
386 x. —-—- -——.}— SOLUMON v. MussEIT & Brigit, Lrp., 11926) App. D. 427.--8. AF. 


PART IX. SECT. 1, SUB-SECT. 4.-——C. 
565 xlv. ——.]—DAVISON v. CONRAD (1924), 58 N.S. It. 218.—CAN. 
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ee ee 


Cases 722—944. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Theatre) (1927), 43 T. L. KR. 460; Wallems 
Rederij A./S. vr. Muller, Batavia, [1927] 2 
K. B. 99. 


722. Add. Annotations :—Refd. Silverman v. Im- 
perial London Hotels (1927), 1387 L. T. 57. 
Mentd. Marhé v. George] Edwardes (Daly’s 





ba 


Part Xl._—Contributory Negligence. 


782. Add. Annotation: Mentd. The Backworth, | 798. Add. Citation :—-17 Asp. M. I. U. 117. 
}1927] P. 256. 


Part XIIl——Negligence causing Death. 


944. Add. Citations: [1927] 2 K. B. 108; 96 
lL. J. K. 3B. 5153 1871. 'T.2 955; 43T. 1. R. 
ADA. 


—_ a — ee ea ee —~e 


is = person, whose death is alleged to have 
PART XIII. SECT. 2, SUB-SECT. 7. —B. been caused by tho negligence of deft., 
907 ix. | —A claim for damages 


ix not barred by the fact that the death 
by a widow or the minor children of us | was caused by the combined negligence 


943. idd. Annotation: -Refd. Carling v. Lebbon, 
}1927) 2 K. B. 108. 














~ — —_—- ~ _~ 


of the latter & deccasced.— UNIown 
GOVERNMENT (MINISTER OF KALLWAYS) 
v. LEv, [1927] App. D. 202 S§. AF. 
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Vol. XXXVI.—Cases 18—793. 


NUISANCE. 


Part 1.—Definition, Nature and Characteristics. 


Add. Annotation :—As to (3) Refd. The Carlgarth, The Otarama, |1927] P. 93. 


Part I11._—Neighbouring Owners. 


Refd. Glanville v. Sutton 
(1927). #47. 1. R98. 

Add. Annotation: Refd. O'Cedar 1. Slough 
Trading Co., [L927] 2 WK. Be 128, 


Add. Annotation: 


18. 
302. Add. Annotation :-—Refd. Bull wv. West , 311. 
Mfrican Shipping, ete. Co.. [1927] A. C. 
686. 357. 
Part IV.—-Remedies. 
438. 14d. Annotation : -Refd. Lagan Navigation | 549. 


Ca. vr. Latabeg Bleaching, Dyeing & Finish- 
ing Co.. [1927] Ac. 226. 

wldd. Annotation: —As to (1) Refd. Layan 
Navigation Co. vv. Lambey Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. 

Add. Annotations: As to (1) Refd. Lagan 
Navigation Co. ¢. Lambeyg Bleaching. Dyeing 
& Pinishing Co., [1927] A.C. 226. Generally, 


608. 
439. 


444. 609. 


Retd. The Carlgarth, The Otarama, [1927] 612. 
P. 03. | 

445. Add. .tanolation: Consd. Lagan Naviga- | 
tion Co. v. Lambeg Bleaching, PDyemg & | 613. 
Fimshing Co.. [1927] A. CL 226. 738. 


Add. Annotation: As to (1) Refd. Salisbury 

A Pordingbmdge Distmet Drainage Board ¢. 
Southern Tanning Co. (1920), Ltd.. [1927] | 740. 
2 KR. OB. O66. 

Add. Annotation: Consd. Lagan Naviga- | 
tion Co. rv. Lambeg Bleaching, Dyeing & , 793. 
Finishing Co., [1927] 4. C. 226. 


447. 


465. 


J.8. 


673 


Add. Annotation: Mentd. Oldham vu. Shef- 
field Corpn. (1927), 136 1. TT. 681. 
Add. Annotation: Refd. Lagan Navigation 


Co. er Lambe Bleaching, Dyeing & Kinish- 
ing Co., [1927] ALC. 226. 

Add. Annotation: Refd. Lagan Navigation 
Co. e. Lambey Bleaching, Dyeing & I Inish- 
ing (o., [1027] A.C. 226. 

Add. Annotation: Refd. Lagan Navigation 
Co. ¢. Lambeg Bleaching, Dyeing A) Minish- 
ing Co., [1927] A. CL 226. 

aldd. Culation : 20 TA G. Re 1. 


Add, Annotation: -Mentd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. TT. 533. 


Add. Annotation: Generally, Mentd. Friern 
Barnet U. PD. Co. eo. Adams (1927), 136 1. T. 
Gi. 


Add. Annotation: -Consd. 
(1926), 136 L. 'T. 506. 


Pointon ». Cox 


43 


Case 38. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


OPEN SPACES AND RECREATION GROUNDS. 
Part I1V.—User of Open Spaces. 


88. Add. Annotation :-—Refd. 1. R. Comrs. v. Yorkshire Agricultural Soc. (1927), 44 T. L. R. 59. 


22. 


27. 
37. 
38. 
39. 
41. 


Vol. XXXVI.—Cases 22—166. 


PARLIAMENT. 
Part Il_—The House of Lords. 


Annotation :—Delete Wycombe (Grdns. v. 
Barton-upon-Irwell Grdns. (1926), 43 T. L. R. 
89. 


Add. Annotation :—Mentd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. Q30. 
Add. Annotation :—Consd. 
Pollak, [1927] A. C. 732. 
Add. Citations : —[1927] A. C. 
K. B. 10938 3; 137 L. 'T. 656. 
Add. Annotation : — Consd. 
Pollak, [1927] A. (. 732. 
Annotation :-—For “As to (1) Mentd.”” read 
** 1s to (1) Refd.”’ 

Add. Annotation :— As to (3) Refd. Campbell 
te Pollak, [1927] A.C. 782. 


Yampbhell — v. 


732; 961. J. 


Campbell — vr. 





99. 


| 107. 





115. 


| 162. 


| 166. 


Add. Annotation: As to (1) Refd. Campbell 
v. Pollak, [1927] A. C. 732. 


Add. Annotation : -Mentd. Campbell — tv. 
Pollak, [1927] A. C. 732. 
Add. Annotation: Mentd. James v. British 


General Insce., [1927 


Add. Annotation : Consd. 
Polak, [1027] A.C. 732. 


J2 K. 8B. 3tl. 


Campbell e. 


Add. Annotations: Mentd. Cushion v. Tre- 
degar Lron & Coal Co. (1927), 20 B. W. CG. €. 
154; Lewis v. Guest, Keen & Nettlefolds, 
Watkins ». Same, Tucker ¢. Same, Ingram v. 
Crawshay (1927). 96 1... K. B. 604. 


PART II. SECT. 2, SUB-SECT. 1. 
tS teeta from Seottish courta— b1om Lords of Session From interlocutory ordar.| | Rosse. Ross, (E927) s. GC. CH. L.) t. 


PART II. SECT. 2, SUB-SECT. 7. 
85 1. Not admitted.) —PORTLAND (DURE) & Woon's TRUSPERS, (1927) 8 Co CH. Lo) bE. 


675 


C. 
SCOT. 


Case 57. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


PARTITION. 
Part Ill.——Partition by Agreement. 


57. Add. Annotation :— Mentd. Turner v. Watts (1927), 44 T. L. R. 105. 








— -_——_—~—— —_ 














verties.—SARJAN BIBT ¥. ANHANULLA 
ao (1926), I. L. R. 54 Cale. 621.— 


the maintainability of a suit for par- 
tition that pltf. should be in actual or 
constructive possession of the pro- 


PART I. 
hi — — —-.] -Jt is espential for 








110 iv. 


Vol. XXXVI.—Cases 211845. 


PARTNERSHIP. 
Part |.—Partnership Generally. 


21. Add. Annotation :— Mentd. Re Debtor (No. 229 of 1927), [1927] 2 Ch. 367. 


Part I1._—-Tests of Partnership. 


107. Add. Annotation : ~—As to (2) Refd. Watson ¢. Haveitt (1927), 14 T. 1. Re 90. 
171. Add. Annotation: -Refd. Re Debtor (No. 220 of 1927), [1927] 2 Ch. 867. 
177. Add. Annotation : —Mentd. Lowther ¢. Harris, [1927] 1 WK. BB. 3893. 


Part IV._—Relations between Partners and Third Parties. 


Add. Annotation :—Mentd. Houghton ¢. 
Nothard, Lowe & Wills (1927), 44 T. b. R 
76. 


609. .fdd. Annotation : 


Mentd. Albemarle Supply 
Co. vo. Hind (1927). 48 T. b. Ke. 692. 


- Add. Annotation: Mentd. Hardie & Lane tr. | 859. 1{dd. Annotation ¢ - Refd. Pine o. Riehardson, 


Chiltern (1927), 96 L. J. KN. B. 773. 


[1927] PK. BB. ads. 


Part V.- -Relations of Partners inter se. 


1127. Add. Annotation :—Consd. Naval Colliery 


Co. tv. 1. RR. Comrs. (1926). 136 4. PT. 2s, 


1242. Add. Annotation: Consd. Manley vr. Sar- 


tor, [1927] 1 Ch. 157. 


1604. Add. Annotation ¢ 


Consd. Karey ¢. Cooper, 
[M927] 2 WK. BK. BS. 


1614. dd. Cufations: 96 oT. J. Ch. 8685 137 


da. VT. 109. 


Part VI.— Dissolution. 


1654a. Death of partner sending notice before 


notice received——Date of dissolution of partner- 
ship.|-- Where a partner sends by post a 
notice to the other partner to determine the 
partnership as from the date of the notice, & 
dies before the other partner receives the 
notice, the partnership is dissolved, not by 
the notice, but by the death of the partner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about until 
receipt of the notice. In such a case the 
surviving partner has the rights which by 
the terms of the partnership he is to have on 
the death of a partner during the part nership. 
—McLrop tv. DOWLING (1927), 48 T. L. RR. 
655. 


1670a. Partner sending notice of intention to dis- 


solve partnership—-Death before notice re- 
ceived by other partner.)—Mc¢ LEop +. DowL- 
ING, No. 165 4a. ante. 


| 1841a. 


1845. Add. Annolation : 


1835. (dd. Citations: QO LL. J.oCh. 653 136 


LL. PP. 238. 

For share of ‘*‘ net profits °’ Dissolu- 
tion by death.| Applt. A Hi. entered into 
partnership, the arts. providing that each 
partner was entitled to a salary A half the 
“net profits during the term of the part ner- 
ship, & that if cither partner died the sur- 
Viving partner was for five yearn to pay to 
the exors. a third of the net annual profits.” 
HH. died, & the partnership was thereby dis- 
solved: — Held : the expression “net profits” 
was not necessarily to be interpreted as having 
the same meaning in every part of the arts., 
A applt., in calewlating the share of the net 
profits payable to the exors., was not entitled 
to deduct any salary for himself. Watson 
*. Haoarrr (1927), 44 T. 1. Re. 905° 71 Sol. 
Jo. 963, PLC. . 
Consd. Manley v. Sartori, 
(AV27~ 8 Ch. 157. 


PART Il. SECT. 5, SUB-SECT. 4. 
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./- HAGHUNANDAN NANU KOTHARE 1. HORNASJEL BEZONILD. BAMIEF (1926), 1.1... 91 Bom. 342.--IND. 


‘Cases 39—727. 


39. 


82. 

117. 
138. 
163. 


231. 
299. 
302. 
339 


349. 


361. 


390. 
402. 
434. 


727. 


PATENTS AND 


Part IIl._—“ True and First Inventor.” 


Add. Citations :—41 T. 1... 545; affd. (1927), 


Vb. I.Ch 4703; 438 T. LR. 7173 14 BR. PoC. 
49538, C. A. 


| 


ENGLISH AND EmprreE Dicsest SUPPLEMENT. 


INVENTIONS. 


63. 


Add. Annotation :—Refd. Boyce 


v. Morris 
Motors (1927), 44 Rt. P. C. 105. 


Part IV.—Subject-Matter of Patent. 


Add. Annotation : -Mentd. Palmolive Co. (of 
Mngland) 7. Freedman (1927), 44 T. bL. Jt. 6. 
Add. Annotation: As to (2) Refd. Boyce v. 
Morris Motors (1927), 14 K.P. C. 105. 
Add, Annotation: Refd. Boyce v, 
Motors (1927), 44 BR. PLC. 105. 


Add. Annotation: -Refd. Sharp & Dohme 


Morris 


Inc. v Boots Pure Drug Co. (1927), 14 
R. P.O. 867. 

Add. Annotation: Refd. Mellor vo. Beard- 
more (1927), 14 R. PLC. 175. 

Add. Annotation: Refd. Boyce uv. Morris 


Motors (1927), 44 R. P.O. 105. 

Cilation: Kor‘ 14 tL. R. 487, He 1.0 read 
“14 PR. LR. AST, HE de. 

Add. Annotation: Refd. Re Higginson & 
Arundel’s Patent (1927), 44 BR. BP. CL 480. 
Add. Annotation: Refd. Safveans Akt. 1. 
Wels Motor Co. (ISngland) (1926), 41 RR. P. C. 
Add. Annotations: -Refd. Boyce v. Morris 
Motors (1027), 114 R. PL CC. 1063; Mellor tv. 
Beardmore (1927), 44 R. PLC. 275. 

Add. Annotation : -Generally, Refd. Mellor 
® Beardmore (1927), 44 Re. PLC. 175. 

Add. Annotation: Generally, Refd. Mellor v. 
Beardmore (1927), 44 R. PLC. 175, 

Add. Cilation: 44 BR. PLC. 367, 


457. 


556. 


559. 
560. 


561. 


574. 


585. 


636. 


680a. 


Add. Annotation: -Refd. Sharpe & Dohme 
Inc. ». Boots Pure Drug Co. (1927), 44 BR. P. C. 
367, 


Add. Annotation :—Refd. Sharpe & Dohme 


Inc. v. Boots Pure Drug Co. (1927), 44 
KR. PB. C. 367. 

Add. Annotation :—Refd. Mellor v. Beard- 
more (1927), 44 B. P.C. 175. 

Add. Annotation : —Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 

Add. Annotation : —Refd. Boyce v. Morris 
Motors (1927), 44 R. P. CG. 105. 

Add. Annotation: Refd. Boyee v. Morris 
Motors (1927), 44 R. P. C. 105. 

Add. Annotation: Refd. Boyce v. Morris 


Motors (1927), 44 R. P. C. 105. 


Add. Annotation :—Refd. Re Wigginson & 
Arundel]'s Patent (1927), 44 K.P. C. 430. 
-~—.|—In an action for infringement defts. 
denied infringement, & alleged that the 
patent was invalid by reason of (infer alia) 
want of utility. Pltfs. proved the utility of 





their invention :—Held: the patent was 
valid, & had been infringed. — BRITISH 
UNITED SHOK MACHINERY Co., LTD. v. 


LAMBERT TTOWARTH & SONS, Lp. & GIMSON 
SHok MAacniInERY Co., Lrp. (1927). 44 
R. PLC. 3rd. 


Part V.—-Application for Patent. 


For the existing paragraph 
following paragraph : 

Injunction to restrain acceptance — Lawful 
ground of objection ‘* Secret processes.’’; — 
Where an injunction had been granted to 
restrain appet. for a patent from disclosing 
processes derived trom pltf. co.. or from doing 
any act which might cause same to be- 
come public or commonly known, & the 
Comptrotler-General refused to undertake 
When he should receive an application for 


substitute the 


| 


the acceptance of a complete specification to, 


consider such injunction a ** lawful ground of 
objection “to the acceptance of the complete 
specification within Patents & Designs Act, 


| 


1907 (c. 20). 8. 7 (3), objecting to his duty | 





-_—=— owe eee a eee 





PART III. SECT. 2, SUB-SECT. 2. 


prescribed by the Patent Acts being in any 
way interfered with by the ct.. the ct. 
granted an injunction restraining the 
Comptroller-General from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance, the matter would be thrown 
open to pubhe inspection. the specification 
being concerned with some of the processes 
which, as between plitf. co. & appct., appet. 
had been rest rained from disclosing, & because 
the Comptroller-General might accept the 
complete specification on the footing that 
the injunction against appet. would not con- 
stitute a lawful ground of objection within 
sect. 7 (3). On appeal the S.-G. on behalf 
of the Comptroller-General undertook that 





~ 








{. Varied, [1927] S.C. 597; 44 RP. C. 175. 


the injunction granted against appct. would 
be properly considered in deciding whether 
the specification should be accepted as being 
something which might constitute © a lawful 
ground of objection’ to such acceptance, & 
by consent the order against the Comptrollet- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appct. was 


Vol. XXXVI.—Patents. Cases 727—2064a. 


also further restrained from proceeding with 
his application in addition to the injunction 
granted against him in the et. below.-—-REX 
Co. & REX RESEARCH CORPN. v. MUIRITBAD & 
COMPTROLLER-G(ENERAL OF PATENTS (1926), 
961.0. Ch. 1215 BOL T. 5683 114 RPL. 
38, CL. A, 


Part VI.—Specifications. 


773. Add. Annotation :-—Refd. Re Dreyfus’ Appin. 
(1927), 44 RB. P. GC. 201. 


921. Add. Annotation : - .{s to (1) Refd. Mellor v. 


Beardmore (1927), 44 RB. PL. E75. 


910. Add. Annotation :—As to (3) Refd. Boyce v. | 1212. Add. Annotation :- Refd. Sharpe & Dohme 


Morris Motors (1927), 44 R. PLC. 1065. 


918. Add. Annotation : —Refd. Mellor v. 
more (1927), 44 R. P. Cc. 175. 


Beard- 


1248. Add. Annotation : 


Inc. v. Boots Pure Druy Co. (1927), 4b RPL. 
Refd. Boyce v. Morris 
Motors (1927), 14 BR. PL. C. 20d. 


Part VIIl.— Grant of Patent. 


1546. Add. Annotation: 


1437. Add. Annotation :- -Refd. Re Mooney’s Appin. (1927), 14 RK. P. C. 204. 


Part X.-—Assignment and Devolution of Patents. 


Refd. Palmolive Co. (of England) 7. Freedman (1027), 41 T. Le. KR. $6. 


Part XI.- —Licences. 


1590. Add. Citation: 28 RL PLC. 229. | 


| 
Add Annotation: Refd. Lacteosote vo Alber- 
man, (1927) 2 Ch. 117. 


1673a.-- -- - - (1) No action for a de- , 
claration of the validity of a patent, or for 
compensation for user of the invention by the 
Crown, against the Covt. department con- 
cerned is competent or open to the patentee 
under Patents & Designs Act. 1919 (ce. 80), 
8. S,f the Crown do not consent to its being 
dealt with in proceedings under sect. 8, but 
the remedy is by petition of right or by 
originating notice of motion addressed to the 
department. The truce effect of sect. & Is to 


{ 
| 
| 
i 


give merely a right of compensation to the 
patentee against the Crown for the use by 
Its officers of his invention for the purposes of 
the Crown, & it does not give any right in 
itself to sue the department concerned. 

(2) A claim fora declaration of the validity 
of the patent is not.a claim in tort because the 
Crown has the right to use the patent on the 
statutory terms set out im seet. &. 

An action im which such a declaration was 
Claimed agamst the Air Counerl. dismissed 
on the above grounds.- ROWLAND & MAT- 
KENZIE-KENNEDY ¢. AER COUNCIL (1927), 96 
lL. J. Ch. A705 137 LP. 793 1 IN L. R. 
TI7; 41RD. OC. 458, CLA, 


Part Xll._-Term of Patent. 


1997a. - 
ments - -Excused.'’— Re PANicaLl & BRENNI'S 
PATENT (1927), 14 RR. P. C. 08. 
2021. Add. Annotution :-— Refd. fle Chambers’ | 
Patent (1927), 14 Ro P.O. 332. | 
2031. Add. Annotation: Refd. Fe Wigginson & 
Arundel'’s Patent (1927), 44 Kk. P. oC. 430. 
— | -Re GILBERT'S PATENTS | 


2062a. tape « 
(1927), 44 R. PP. C. 527. 
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- Irregularity in service of advertise- | 2064a. 


Loss partly made good by subsequent 
profits., An application for an extension of 
the term of a patent warn opposed on the 
ground (¢ler alia) that sales lost during: the 
war had been balanced by accumulated de- 
ferred sales after the war: J//eld: there 
had been a Joss which had been m part, but 
not wholly, made good by a subsequent gain, 
& an extension of two A a half years should 


Cases 2064a—3432. 


be granted. —Ike HigGinson & ARUNDEL’S 
PATENT (1927), 44 R. P. C. 480. 

2090a. - .| te ENFIELD CycLE Co., Lrp. & 
SMITH’S PATENT (1927), 41 R. P. C. 526. 


| 2094. 


ENGLISH AND Empire DiIcEst SUPPLEMENT. 


Add. Annotation :—Refd. Re 
Patent (1927), 44 BR. P. C. 332. 


Chambers’ 


, 2112. Add. Annotation :—Reftd. Re Chambers’ 


Patent (1927), 41 R. P. C. 332. 


Part XIV.—Infringement. 


2312. dd. Annotuhion : 


2389. Add. Annotation: —-Refd. Re Hhygginson & 
Arundel’s Patent (1927), 14 ROP. C. 430. 
2556. Uidd. Annolation : Refd. The Jupiter (No. 3) 


(1927), 137 0. RT. 3383. 


2560. CUlations: For *' 47 Sol. Jo. 365°?) read 
‘S67 Sol. Jo. 365.7’ 
2944. Add. Annotation: Generally, Retd. Sharp 


& Dohme Ine. eo. Boots Pure Drug Co. (1927), 
M4. P.O. 867. 

3093. Add. Arnolation: Consd. Mellor v. 

more (1927), ff ROP. CL P75. 

fdd. Annotation: Mentd. Boyce v. Morris 

Motors (1927), 14 RP. CL 105. 

3120a. ~ In oan action for infringe- 
ment, the et. held detts. had not infringed, & 
the action was dismissed with costs. A cer- 


Beard- 


3098. 


tifieate, that the validity of the patent had | 


Refd. Sharpe & Dohme | 
Inc. o. Boots Pure Drug Co. (1927), 44 RE PLC. | 


come into question, was granted.- TECALE- 
MIT, LUrpo. ov. WAKEFIELD (C. C.) & Co., Lrp. 
(1927), 144 KR. PL. CC. ag. 


3120b. ~ Inanaction for infringement, 
the et. held detts. had not infringed, & the 
action failed. A certificate of particulars ot 
objections was granted to defts., & a cer- 
tificate of validity to pltfs.—TECALEMIT, Lrp. 
r Ewarts, Lrp. (1927), 44 R. P. C. 188. 


3177. .idd. Annotation: Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1927), 
MAR. P.O. 860. 


3185. lee. Annotation: —Refd. Mellor 7. 
more (1927), 44 BR. PLC. 175. 

3212a. Plaintiff failing on issue of infringe- 
ment.| JECALEMIT, LTD. »v. EKWARTS, LTD., 
No. 3120b, ate. 


3283. .ldd. Annotation : —Refd. Mellor v. Beard- 
more (1927). 1b R. PL. 175. 


Beard- 


Part XVI. -—International and Colonial Arrangements. 


3432. idd. Annotation ¢: 


Refd. Sharpe & Dohme Inc. v. Boots Pure Drug Co. (1927), 41 R. PP. C. 367. 
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